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O. 21, R. 103] The Code of Civil Procedure '(V of 1908). 


To 


The following form shall be used under the prososions of r. 131 of O. ai : — 

Suit No. of 19 

Plaintiff 

verstu 

Defendant. 


Whereas it is alleged that a debt of Rs. is due from you to the judgment-debtor : 

Or that you are liable to deliver to the above-named judgment-debtor, the property set forth 
in the schedule hereto attached ; take notice that you are hereby required on or before the 
day of 19 to pay into this Court the said sum of Rs. 

Or to deliver, or account to the Amin of this Court for the movable property detailed in the 

attached schedule, or otherwise to appear in person or by advocate, vakil or authorised agent in this 

Court at 10-30 in the forenoon of the day aforesaid and show cause to the contrar>-, in default whereof 

an order for the payment of the said sum, or for the delivery of the said property, mav be oarsed 
against you. r r 1 y - 

Dated this day of >9 • 

•Munsiff 

Subordinate Judge. 
At 

LOG. AM. — [OuDii.] /Idrfrd by Oudh Chief Court. O. 21, rr. 104-1 14: 

104. The Court may, in the case of any debt due to the judgment-debtor (other than a 
debt secured by a mortgage or a charge or a negotiable instrument, or a debt recoverable only in a 
Revenue Court) or any movable property not in the possession of the judgment-debtor, issue a notice 
to any person (hereinafter called the garnishee) liable to pay such debt, or to deliver or account for 
such movable property, calling upon him to appear before the Court and show cause why he should 
not pay or deliver into the Court the debt due from or the property deliverable by him to such 
judgment-debtor or so much thereof as may be sufficient to satisfy the decree and the cost of execution. 

. ,• Rarnishee does not forthwith or within such time as the Court may allow, pay or 

deliver into Court the amount due from or the property deliverable by him to the judgment-debtor 
or so much as may be sufficient to satisfy the decree and the cost of execution and docs not dispute his 
liability to pay such debt or deliver such rnovable property, or if he does not appear in answer to the 
notice, then the Court may order the garnishee to comply with the terms of such notice, and on such 
order cxecuUon may issue as though such order were a decree against him. 

106. If the garnishee disputes his liability, the Court, instead of making such order may 
order that any issue or question necessar>' for determining his liability be tried as though it were an 

S be jus?" ’ issue shall pass such order upon the notice as 

107 Whenever in any proceedings under lliesc rules it is alleged or appears to the Court to 
be probable, that the debt or property attached or sought to be attached belongs to some third person 
or that any third person has a hen or charge upon, or an interest in it. the Court mav ordersuch 

Xe?hrs"at:? - property 

such Court shall seem just and reasonable. 

109. Payment or delivery made by the garni.shcc whether in r j . 

these rules or otherwise shall be a valid discharge to him as atrainst thJl j ^ under 

“-.»i i rSZlrt;.;™; s;; 

any .hc'firrwEr.h'jStalo'n™ buxines, or 

by any .rnrbrr pn.nanr ^ "a,, An appearance 

or incidental thereto, or any order made thereon shall be in ih% dtJ? arising there.rom 

na. (0 VVhcrcthr-liabiluynfany R™;X has becn1^^^^^^ a c 

rules, the order shall have the same force and be subicct to the under ihc.se 

wise as if it were a decree. •' condiuons as to appeal or other- 


NOTES. 

O. 21, R. 104 (Oudh C.C. rules). 
— It cannot be contended that until a debt is 
ascertained, it cannot be called a “debt" with- 
in the meaning of R. 104 of O. 21. This 
rule does not involve any question of attach- 
ment. 179 I.C. 601=1939 O.W.N. 82= 


A.I.R. 1939 Oudh 86 . 

O. 21 , R, 107 (Oudh).— >An appeal is 
allowed under R. 112 against an order of a 
Civil Court proceeding under R. 107 No 
right of second appeal is allowed under the 
Code. 160 I.C. 42=1936 O.W.N 114 = 
1936 Oudh 167. ■ 
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(a) Orders not covered by sub-rule (.) shaU be appealable as orders made in execution. 

114. The following form shall be used under the provisions of r. 104 ofO. ai : 

Execution Case No. of 19 . 

Decree-holder 

t'frsus 

To Judgment-debtor. 

Dated this day of 19 - 

Munsiff, 

Subordinate Judge. 

At 

LOG. AMS. [Patna.] At/d the following rule to O. 21 : 

proceedings under this order service on any party shall be 
deemed to be sufficient if effected at the addrcs.s for service referred to in O 8 r 11 subiect to the 

SiTor'er?** ’’ notice pre^crii^dTy r. 22 of 

[Calcutta.] Insert the following as O. 21 -A 

ORDER XXI-A. 

s ffi"£3rs £^“™hS 
Sr" atcLcm S 

fem as may be ncr Ja™.' irdcfal^roSurpT^icIrTrbc’X"^^^^^^^ 

under atta^ment'^^*"® chargeable for the custody and maintenance of livestock 


Goat and pig ... 

Sheep ... 

Cow and bullock 

Calf 

Buffalo 

Horse 

/Vss 

Poultry 


Annas a to Annas 4. 

3- 

10. 

6 . 
12. 
12. 

J: 


99 


99 


99 


99 


99 


99 


2 

6 


8 

3 


99 

99 

99 


99 


99 


99 


^p/onalton.- Although the rates indicated above are regarded as reasonable the Courts should 
consider individual circuimtances and the local conditions and permit deposit at reduced rates where 
the actual expenses are likely to fall short of the minima or maxima. If any specimen of special 
value in any of the above classes is seized a special rate may be fixed by the Court. If any animal 
not specified is attached, the Court may fix the cost as a special case. 

3. Where the property attached consists of agricultural implements or other articles which 
cannot conveniently be removed and the attaching officer does not act under the proviso to r. 43, O. 2f, 
he may, unless the Court has otherwise directed, leave it in the village or place where it has been 
attached — 

(fl) In the charge of the judgment-debtor or decree-holder or of some other person, provided 
that the judgment-debtor, decree-holder or other person enters into a bond in Form No. *5'^ m 
Appendix E to this schedule with one or more sureties for the production of the property when calica 
for, or 


NOTES. 

O. 21, R. 112 (Oudh). — An appeal is 
alii^cd tinder this rule against an order of 
a Civil Court proceeding under Rule 107 


(Oudh). No right of second appeal « 

allowed. 160 I.C. 42=1936 O.W.N. 114— 
1936 Oudh 167. 
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(i) in the chaise of an officer of the Court, if a suitable place for its safe custody be provided 
and the remuneration of the officer for a period of fifteen days paid in advance. ^ 

4- If attached property (other than livestock) is not sold under the proviso to r. 4-? of O 21 

shall be brouRht to the Court-house at the 
decree-holder s expense and delivered to the proper officer of the Court. In the event of the decrcc- 

/hi arrangement for the removal of the property with safety, or paying 

the cost thereof in advance to the attaching officer, then, unless such payment has previously Sen 
made into ^urt, the attachment shall at once be deemed to be withdrawn and the property sh^all be 
made over to the person in whose possession it was before attachment. ^ 

. A' livestock is attached it shall not. without the special order of the Court, be broueht 

to the Court or its com^und or vicinity butshall be left at the village or place where it was attached 
in the manner and on the conditions set forth in r. 3 of this order : aiiacnea 

r..i *1^^^ livestock shall not be left in the charge of any person under cl. fa) of the said 

mlc unless he enters into a bond for the proper care and maintenance thereof as well as for its pro 
duction when called for, and that it shall not be left in charge of an officer of the Court under 

cLe a^d mTintenlTe.*" of the said clause provision be made for 

•.u .V,®' attaching officer shall find it impossible to obtain comoliancr 

with the requirements of the preceding rule so as to entitle him to leave the attached livestock^ in the 
village or p ace where it attached and no order has been made by the Court ft hwemo; al to 

deemS"'..; have STn-cS.' "<> attachment shall lx, 

7. W'henevcr it shall appear to the Court that livestock under attachment are nor h^in^ 
properly tended or maintained, the Court shall make such orders as are nccessai^ ft their cIrr JnS 

|£.p :nr:^ :: s^sian 

holder “a^cl ift^S^d "d 

be^whhdeawn and the propert/made over to 

interested in"a'I‘tZe‘S 

the sanre as may not be inconsistent with iu safe custody, Ir contrary Zll'yZZZnhcZu'Z'"^ 
attachi:« oirlce'r m aVe "p^blem ht' “Lrilv'toosh^r “P-ded by Ure 

be recovered as costs of the attachment from any parly to the proceedings. ^ ^ 

propc4tt ffie^pUrttr^^to 

12. When properly other than liv'cslock is broucht to the Court it «hail . i i 

over to the Naz.r, who shall keep it on hi, sole responsibility in su^pla'ce as may b^ 300,0^,.^^^^ 

Court. If the property cannot from its nature or bulk be convenienilv ciorrH Lb approved ^ the 
premises or in the personal custody of the Nazir he mav f .k^ stored, or kept on the Court 

such arrangements'^ur its safe cu.r.ody underi.U mvn sUe^^Son 

economical. If any premises are to be hired and persons arc to he entr-.^ Vr ° ^ f and 

the Court shall fix the charges for the premises the engaged for wiiiching the property. 

(not being officers of the Court) in whose custody the properlv is*^keDr allowed to the persons 

inm C^urt by the dccrccho.dcc in advance fne sLh'SL^^.L^S’ur. I? ^ 

immediately made oveMolheCTr'wt.Sl ^ “‘'“--d it shall be 

until he delivers it up under the or^ of thf&utr P^'»'"’“don and safe custody 

14. If there be a pound maintained bv Government or lo,...! ^...u • 

where the Court is held, the Nazir shall subicci to the aon i *n or near tlic place 

in it such livestock as can be properly kept ,lS hi whicK’ .i'*^ 

for the property to the Nazir and shall receive from the Nazir thcTaSir!^I'«7*^^‘^ J^Ponsible 

maintenance thereof a, are paid in respect of impound^^tdeT.ht Sme d«cripTon‘^"“'’" 

to lodge ^ti.e attSiv^^^rrr^pol^^^^^^^^^^^^ Co-- ” inconvenient 

entrust them to any person selected by liimself and approved by the Ckjurt'* ™t>y 

•v, a '®' ‘‘r^P’"® /"‘•‘""nance of the livestock shall be paid into Court b 

the decree-holder in advance for not less than fifteen davs at a lime a« nfim « tk ^ X-ourt by 

time to lime direct. In the event of failure to pay the Ssis within the Le fixJl hyX SlX 
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attachment shaH be withdrawn and the livestock shall be at the disposal of the person in whose 
posscs>ion it was at the time of attachment. 

1 7. So much of any sum deposited or paid into Court under these rules as may not be expended 
shall be refunded to the depositor. 

ORDER XXII. 

4 

Deaths Marriage and Insolvency of Parties. 

No abatement by party’s I. The death of plaintiff or defendant shall not 

death, if right to sue survives, cause the suit to abate if the right to sue survives. 


NOTES. 

O. 22: Scope. — O. 22 is confined to ques- 
tion of the continuance of suit by virtue of 
devolution of the deceased’s right to sue on 
other persons during pendency of the suit. 
But there may be cases in which suit can be 
continued by other persons who have an inde- 
pendent right to sue on same cause of action. 
31 Punj.L.R. 973=1931 L. 79 (2)=12 L. 
275=1931 L. 79. If, after an appeal is filed 
in a Court which has no jurisdiction to 
entertain it, a respondent dies and his L. 
Rs. are not brought on record, no question 
of abatement arises. Question of abatcmCTt 
can only arise when the appeal is pending 
in a Court having jurisdiction 1o entertain 

it. 152 I.C. 939=1935 A. 92=4 A.W.R. 
1460 (Rev.). Non-compliance with proce- 
dure laid down in O. 22 would not involve 
want of jurisdiction, but would be a mere 
irregularity so long as the decree is passed 
between living persons. 133 I.C. 303=1931 
A. 746. Under O. 22 an application is 
necessary to bring on record the L.R. of 
a deceased party and Court cannot proceed 
out of its own accord to ascertain who the 
heirs are and bring them on record. 151 
I.C. 755=1934 A.L.J. 16=1934 A. 465. 
Rules of abatement laid down in O. 22 apply 
to appeals against orders on the execution 
side. 55 M. 1006=1932 M. 574=63 M.L. 
r. 827; 1935 A. 27=154 I.C. 920=4 A.W. 
R, 10»25. Where certain family disputes are 
referred to arbitration and the parlies intend 
to proceed with the arbitration to a decision, 
the death of one of the parties to the arbi- 
tration will not bring the arbitration to an 
end. So long as a dispute is pending before 
arbitrators on a private reference, the pro- 
ceedings before them are not governed by* 

O. 22, and there can be no question of the 

legal representative of a deceased party.* being 
brought on the record. 1940 1063 

=52 L.W. 556=1941 Mad. 12fc(W0) 2 
M.L.J. 520. The provisions of O. 22, C. 

P. Code, do not apply where a party dies 
after a final decree has been passed. If a 
plaintiff sues and dies after his suit has been 
dismissed, his legal representatives may ap- 
pear from the decree without making any 
application to be brought on the record in 
his place. 40 P.L..R. 767. 

Applicatiov of rule. — O. 22 applies to 
ioinder of L.R. of a person who is properly 
on record and dies pending the suit or appeal 
as the case may be but not to the case where 
a person is dead lonjs before suit or appeal. 
26 S.L.R. 362=1932 S. 220. Quaere.^ 


Whether on death of the manager of a Hindu 
joint family his sons should be brought on 
record in accordance with the provisions of 
O. 22. 145 I.C. 164=35 Bom. L.R. 388= 

1933 B. 245. O. 22 cannot be applied to a 
case insiitutcd or defended by a few persons 
on behalf of numerous persons not on record 
under O. 1, R. 8, or to suit instituted under 
S. 92. 168 I.C. 113=17 Pat.L.T. 92^ 

1937 P. 149. O. 22 has no application to 
applications for leave to appeal to Privy 
Council. (4 I.C. 454, Ref.) 28 S.L.R. 
150=148 I.C. 819=1934 S. 36. Applic- 
ability of O. 22 to proceedings under U.P. 
Encumbered Estates Act. See 1939 A.W. 
R. (H. C.) 713; 1940 O.A. 518; 1941 O. 
W.N. 418 (F.B.). O. 22, under which 
substitution proceedings are taken is not app!t~ 
cable to execution proceedings. A decree- 
holder has an absolute right to execute the 
decree for the benefit of himself and other 
decree-holders and if any one of the other 
decree-holders dies, it is not strictly neces- 
sary that liis heirs should be brought on the 
rec.ord. 4 A.W.R. 1025. Proceedings in 
appeal from any decree or order in proceed- 
ings in execution are not proceedings in exe- 
cution and they arc proceedings in appeal 
and R. 11 of O. 22, makes the whole of 
O. 22 applicable to appeals. 150 I.C. 42a 
= 11 O.W.N. 917=1934 O. 337. 5“^^ olso 
55 M. 1006=63 M.L.J. 827. The provi- 
sions of O. 22 about abatement of suits and 
ai>pcals do not apply to applicatiotis for reyi- 
Sion. 144 I.C. 883 (2)=1933 S. 200; m9 
A.W.R. (C.C.) 149=1939 Oudh 277; 1^ 
A.W.R. (B.R.) 126=1940 R.O. 367. 

The death of one or more of several plain- 
tiffs or defendants or several appellants or 
respondents in a suit or appeal, who arc suing 

or being sued in a representative character 

docs not lead to the abatement of the suit 
or appeal on failure to bring on record the 
legal representatives of the deceased 
parties within the time limited by .* 

cannot be applied lo a case . 

defended by a few persons on bohaM o 
numerous persons not on record under ■ 

R. 8. C.P. Code, or to suit 

in commissioner pending ^PP Cnccial 
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NOTES. 

was a corporate body and it never died. 
The Commissioners who had taken charge 
of the Municipality could not be said to be 
representatives of the Special Officer, who 
was made a respondent. No substitution 
was therefore necessary' in such a case and 
the appeal therefore did not abate. 171 I. 
C. 69l(=A.I.R. 1937 Pat. 588. In a suit 
by A and a mutawalli of a mosque for 
declaration that the mosque was wakf a 
decree was passed. During the pendency of 
the appeal the mutawalli died. Since the 
death of the mutawalli, A had been managing 
the mosque and the properties and perform- 
ing the same duties as the deceased muta- 
walli was alleged to have performed in his 
lifetime. Held, that A could be treated as 
a legal representative or prosecuting the ap- 
peal. A.I.R. 1941 Lah. 36. 

O. 22, R. 1: Scope of rule. — In order 
to work abatement of a suit or appeal it is 
not necessary for the Court to pass any 
order. 48 A. 334=93 I.C. 313=1926 A. 
217. Rules 1 to 10 do not contemplate the 
representatives of judgment-debtor being 
placed on record after the appellate decree 
has l>con passed. 18 B. 224. The cause of 
action of the original and revived suit must 
be the same, and no fresh cause of action 
can be imported into the revised suit. 22 
C. 92 (97). Substitution of L.R. of a 
deceased plaintiff or defendant at one stage 
of a suit, as for instance, on an appeal from 
an interlocutory order in the suit, is effective 
for all future stages of the suit. 45 C. 94 
=33 M.L.J. 486=44 I. A. 218 (P.C.) ; 1928 
L* 784. A suit ordinarily abates only against 
the deceased defendant, unless there are cir- 
cumstances which would cause an abatement 
as against one to operate as an abatement 
against all. 18 R.D. 553fc=15 L.R. 667 
(Rev.); 155 I.C. 602=1935 A.L.J. 509= 
1935 A. 640: 164 I.C. 971 = 1936 L. 578. 
A suit for ejectment of several defendants 
who arc collaterals of the deceased tenant 
by reason of the death of one defcnd.ant who 
is a remoter collateral than the surviving 
defendants, because the latter who are nearer 
than the deceased have precedence. (Ibid.) 
Where in appeal in a suit brought in a re- 
presentative capacity one of the original 
plaintiffs dies, the surviving plaintiffs are 
competent to prosecute the appeal. 37 P. 
T..R. 85. So also in suits instituted with 
leave under O. 1, R. 8, C.P. C>>dc. 39 
C.W.N. 303=60 C.L.J. 556=1935 C. 413. 
The fact that an application by appellant for 
setting aside the fancied or imaginary abate- 
ment has been dismissed does not affect the 
competency of the appeal. (Ibid.) When 
in an appeal against a decree dismissing suit, 
one of the appellants and one of the respon- 
dents die pending appeal, and all heirs of the 
deceased appellant and respondent arc already 
on record, the case is governed by R. 2 of 
O. 22, and not by Rr. 3 and 4; no appli- 
cation for substitution is therefore necessary 


in such a case. Appeal cannot therefore 
abate by reason of the omission to apply for 
substitution. 15 P. 326=17 Pat.L.T. 584 
—1936 P. 548. Even if it be that there arc 
Other heirs of deceased appellant besides 
those on record there cannot be a total abate- 
ment of, the appeal, when the shares or inter- 
ests of several appellants arc separate. The 
surviving appellants, if successful, will get 
a decree to the extent of their shares. 
(Ibid.) Where a plaintiff after the institu- 
tion of a suit transfers his entire rights but 
continues as co-plaintiff with his transferees 
and dies during the pendency of the suit and 
a decree is passed in ignorance of such death, 
the decree does not become a nullity because 
of that plaintiff's death, for the reason tliat 
after his transfer he was not a necessary 
party to the suit. 1939 O.W.N. 500=1939 
Oudh 196. 

Right to sue. — This is based upon facts 
which go to make up what is called “the 
cause of action”. 22 C. 92. It includes a 
“right to appeal", and “a right to prosecute 
by law or to obtain relief by, means of legal 
procedure”. 26 B. 597 at 599 and 607; 33 
I.C. 45=38 M. 1064; 9 Bur.L.T. 38=34 
I.C. 249. See also 74 I.C. 14; 50 C. 650 
=74 I.C. 929=27 C.W.N. 621. The words 
“if the right to sue survives" mean, if the 
cause of action survives or continues. 26 
B. at 599. See also 2 Luck. 464=4 O.W. 
N. 235=1927 O. 156; 104 I.C. 308=1927 
N. 343. 

Burden of proof as to survival of right to 
sue is on the person desiring to prosecute 
the suit or appeal. 48 A. 630=24 A.L.J. 
79(>=1926 A. 610. 

Illustrative cases. — When the cause of 
action against the deceased defendant is based 
on a lorl or breach of contract of personal 
service, and the deceased has not left any 
personal assets, the right to sue does not 
survive. 8 M.L.J. 180. See also 9 Bur. 
L.T. 38 — 34 I.C. 249 (action for slander) : 
62 P.R. 1915=28 I.C. 455 (action for per- 
sonal injuries): 48 A. 630. There 
are certain types of wrongs which, though 
a remedy for them is available against the 
wrongdoer during his lifetime, docs not per- 
mit of a remedy against his representatives 
after his death. By English law an execu- 
tor represents tlie debts and the property of 
his testator but not his person. And that 
in general, is true of the position of a legal 
representative in India. Generally the only 
cases, apart from cases of contract in which 
a remedy for a wrongful act can be pursued 
against the estate of a deceased person is 
one in which the wrong consists of the appro- 
priation by the deceased of property, or the 
value* of property belonging to another. 
To thoe specif types of wrongs which have 
produced for the w’rongdoer either property 
or money which has accrued to his estate, 
the English law has refused to apply the 
maxim of "factio personalis moritur cum per- 
sonify These principles are applicable to 
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NOTES. 1937 Pat. 1491=17 Pat.L.T 926- 37 P L 

India as well. Wherecvcr it is found that R. 85. If a rfe/awia/ion jki/ plaintiff gets - 
a deceased person has by his wrong diverted decree, and the defendant appeals but dies 
cither property or the proceeds of the pro- before the hearing of the appeal, the appeal 

perty belonging to some one else into his does not abate and his son can be placed on 

own estate, recourse can be had to that es- the record. 26 B. 597. See also 26 M 499 

tatc, through his legal representatives when and 9 A. 131 (F.B.); 31 C 90 - 34 I C 

he is dead to recover it— subject of course, 249=9 Bur.L.J. 38. As to secoAd appeal’, 
to the limitation that any decree obtained see 62 P.R. 1915=28 I.C. 455, As to suits 

will be limited to the assets of the deceased by Hindu reversioners declaratory suit by one 

wrongdoer’s estate. Further wherever a survives to next reversioners. See 38 M 
relationship based on contract, quasi con/rart 406=42 I. A. 125 (P.C.). See also \9Z9 
or fiduciary relationship or some obligation Lah. 580. [The following are not good law 
to perform a duty, is found to exist that —22 M.L.J. 375=15 LC. 213; 16 I.C. 865= 
also IS alone sufficient to entitle a remedy to 12 M.L.T. 664; 15 I.C. 461=23 M.L.J. 
be pursued against the legal representatives 719; 27 M. 588. See now the Full Bench 
of the wrongdoer. 1941 A.L.J. 93. Death case, 41 M. 659=35 Ml.L.J. 57 (F.B.). See . 

of one joint tort-feasor does not cause the further 18 I.C. 329=65 P.R. 1913.] Suit * 

suit to abate as against the other tort-feasors. by unmarried daughter as plaintiff — Right to 
1930 L. 709=120 I.C. 9. Personal right sue survives to her married sisters. 38 A. 
docs not abate after decree. 59 I.C. 939; 111=32 I.C. 104=14 A.L.J. 8. In joint 

1929 L. 807=11 L. 1. Decree is properly Hindu family, surviving members represent 

capable of inheritance. {Ibid.) Actions the deceased member. 33 I.C. 123=14 A. 
which are not personal to the plaintiff sur- L.J. 255. See also 145 I.C. 325=1933 P. 

vivc after the death of minor plaintiff (as, 270. Hindu limited owner — Suit by — Death 

suit by minor repudiating will of father). of plaintiff — Right of rcrrrJtOMcrj to continue 
27 I.C. 396=27 M.L.J. 674; 33 C. 1163. suit. 51*^ 32 P.L.R. 712=1931 L. 675; 134 

The right to an office as mahant is purely I.C. 771=1931 L. 293 (continuance of suit 

personal and comes to an end on the death depends not on the qualifications of the person 
of the person claiming it. 12 L. 1=125 I.C. claiming to be the representative of the 
891=1930 L. 703 ( 2). Right to sue m /ormo deceased, but on the nature of the suit). 
pauperis is a personal right and docs not Malabar 7'aru»ad — yin'/ 6y A'aniaraH and some 
survive to the heirs of the pauper. 64 I.C. other members complaining of mismanage- 
63; as also a for damages for breach of ment by Anandravan. On Karnavan dying 
contract of marriage. 44 B. 446=55 I. C. and defendant becoming Karnavan — Other 
624. The cause of action in a suit by a plaintiffs can continue suit. See 49 M.L. 
father for the custody of his minor cliUdreth J. 691=1925 M. 894. Application for letters 
who are in the custody of the defendant does of administration by residuary legatee dots 
not survive against the widow of the deceased not survive to his heirs. 31 I.C. 76=45 C. 
defendant, 25 B. 574. See also 1941 A.L. 862. The rule of joint ownership and sur- 
J. 93 (claim in respect of minor’ property vivorship as understood by the Benares 
misappropriated by guardian). When a sub- School of Hindu Law docs not apply to Jat 
mission to arbitration has been made a rule agriculturists. They enjoy the family pro- 
of Court, and the right is one which is not perty as tenants in common and shafc of 
personal the proceedings do not abate by each is capable of separation and division, 
reason of the death of a party. In such cases Where therefore one of five Jat brothers, 
the procedure laid down in R. 5 should be owning certain property, transfers it and Ac 
followed. 13 M.L.J. 311. When a defen- brothers institute a suit for its possession 
dant in a suit for damages for v/rongful and during the pendency of the suit one of 
arrest and malicious prosecution dies pend- the brothers dies but his L.R. is' not brought 
ing suit, the suit abates. 13 B. 677; 65 I.C. on record, the suit abates only as regards 
66; 4 P.L.J. 676= 52 I.C. 348 ; 38 I.C. 823 the share of Ac deceased brother and docs 

=31 M.L.J. 772. See also 1937 Nag. 216; not abate as a whole. 164 I.C. 971— 1936 

41 P.L.R. 610=1939 Lah. 492=1. L.R. L. 578. Right to be appointed guardian of 
(1940) Lah. 447; 49 M. 208=92 I.C. 366 reversioner, if survives to his son. bee 116 

t=50 M.L.J. 34. Suit to enforce right to a P.L.R. 1917=42 I.C. 410. In a suit for a 

pala or worship does not abate on the death declaration that defendant is not lawful witc 

of the Paladar as the cause of action is not of plaintiff, the cause of action does not sur- 

merely of a personal nature. 53 C. 132=30 vivc. 52 I.C. 545=87 P.R. 1919. 

C.W.N. 389=1926 C. 490; 34 I.C. 4 (suit there is only an application for^y® tT: 

by manager of joint Hindu family — No m forma pauperis and the apphe^f as a 

survival to other members). See also 145 fore leave is granted, Ae right to su 

I.C. 164=35 Bom.L.R. 388=1933 B. 245. pauper being a personal nght cannot s 

yw*/ under S. 92, C. P. Code — DcaA of one vivc. 33 C. 1163. an ujidis- 

of the plaintiffs obtaining sanction. Neither When an agent suing on Mhalt o 
the suit nor an appeal therefrom abates. 47 closed principal, dies prading 
M.L.J. 745=1925 M. 244; 48 C. 49.3= should after the death of Ac ag«nt i>c «« 

48 I. A. 12 (P.C.). See also 1941 Lah, 36; 
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2 . Where there arc more plaintifTs or defendants than one, and any of them 
Procedure wh^r f where the right to sue survives to the surviving 

several plaL'tift or dcfcndanu 5'^!] T 

dies and right to sue survives, or defendants alone, the Court shall cause 

the suit shnll r»ri-./« a entry to that effect to be made on the record, and 

again.! the' sur'viving dl-' dan" ^ 


, NOTES, 

and^nn! h ^'l,' representative, 

and not by the principal. 17 M.L.f. 116 

a suit filed by a pari,er on 

linn if I ^ ’^•^rc is no ques- 

lion of abatement at all. 93 I. C. 144=1926 

^51. As to principles governing surv-ival 

f L > f^r f " torts 

w damages for malicious prosecution 

iy-11 A.L.J. 93. Representative suit bv 
some proprietors which could be brought by 
any of them dws not abate on deatii of one 

proprietor. 12U I.C. 5431=1930 L. 282. Tel 

also 37 P.L.k. 85 , jf ^ repre- 

sentative suit the death of some of the plain- 
tiffs would not result in the abatement wholly 
or m part of the suit. (1931 L 167 Rei 
on; 1930 I 353 and 1931 P. 17, Dist. ; 1930 

Wi5=^933Y'U'" 

PARinioN SUIT— Death of Minob Pi^mn- 

lut Rights of heirs to Continue.— W here 

a miiivr plamUff dies during the pendency of 
a T«i/ for parlUton instituted on his behalf, 
his L ks are not entitled to coiUmue the 
suit; for the rule that the institution of a 
partition suit effects a severance of the joint 
status of the family is not applicable to a 
suit filed on behalf of a minor, as in such a 
suit It is for the Court to determine whether 
a decree for partition will be beneficial to the 
minor. 152 I.C. 715=36 Bom.L.R 738 
But see 65 M.L.J. 630. (F.B.) infra. The 
suit did not abate m such a case but the Court 
should proceed with the trial of the suit • 
and if it should come to the conclusion on 
the cvidracc that the suit as instituted was 
for the benefit of the minor, it should pass 
a decree, the benefit of which will go to the 
legal heirs of the deceased minor; hence the 
mother who instituted the suit on behalf of 
the minor could bring herself on record and 
ask for a decision on the issue whether the 
suit would be for the benefit of the minor 
(41 m «2, Diss. ; 1930 M. 4«6, Appr m 

(F\B.). But see 35 Bom.L.R. 738 sufra 
Temple Committee.—/! Committee ap. 
pointed by the Government under .S*. 7 of the 
Religious Endotvmenis Act (XX of 1863) is 
iPso facto dissolved on the death of one of 
Its members pending the suit and the suit 
can be continued by the surviving members 
of the Committee. (39 C. 304, Ref.) 61 C 

«)=149 I.C. 1215=38 C. W. N. 214=19M 
C. 328. t 

o. 22, R. 2: Scope OP.— 14 I.C. 544= 

11 M.L.T. 409; 39 C.W.N. 303. (See also 

C.C.M.— 141 


notes under O. 21, R. 1. supra . ) As to what 
IS meant by right to sue, see under R, 1. A 
legal representative must continue the Htiga. 
tion on the cause of action sued upon and can- 
not set up her own individual riirht 9<^ T P 
160— 1927 N. 162. The rule does not apply 
to proceedings in Mamlatdar’s Courts. 17 
^5; 6 W.R. 2, Ref. ; 27 B. 284- 30 M. 
67; 10 C.\WN. 891. Appeal against decree 
for rent. One of the plaintiffs who is a res- 
pondent dies Heirs not added-He/d. appeal 
should be dismtsscd. 10 C.W N 891 It 
sajd that the word “surv'ive” in 
U. 1 <. 2 IS used in the technical sense of 
accrual of rights by survivorship. The \vord 
IS used in ds ordinary sense of outliving. H 
kC. 537—1929 S. 225. The rule is not con- 
hned in its application to cases in which the 
7/f T survives against the surviving 
defendants hy reason of some circumstances 

<.iK }■' /V against a dead man, 

Substitution of legal representatives is a nul- 

r’ul'' ^=1924 B. 109; 51 I. 

C. 1(A). Suit instituted against dead man 
and other persons-Interest of dead man de- 
volving on other defendants-Suit can be pro. 
c^ded with. 30 Punj.L.R. 259=117 I r 

1 *^ 1 . suit does 

r * original plaintiff. 48 

C. 493 (P.C.); 47 M.LJ. 745=85 I.C. 

decreed in i^orance! of appellant’s death- 
D Bom.L.R. 91 = 1925' 

u. £A). Jf an appeal against several res- 

all, if their interests 
c,innot be discriminated. 64 I C 49 9 ,^/. 

also 54 I.C. 396=30 C.LJ. i^3‘ (<i-shar" 

ers) : (27 C. 417; 25 C.L.J. 469 Foil.) - 51 

I r' r V -i’ (co-sbebaits) 47 

9'V' ^^1 ^co-sharer land- 
1- C. 1006=29 P. W R 

1916; 94 I.C, 300—1925 L. 474; 91 I.C. 558 

drnic_rwf^^ by one of several co-defen- 

dants-^ther co-defendants impleaded as 

° appellant— Appeal 

survive to co- 

ann^^l efr respondents in 
A^Mi) ^^-^-521=1931 A.L.J. 366=1931 
'r instituting joint suit-^ 

^ath of one brother— Appeal without im-*^ 

pleading sons of deceased— Not legal. 15 R. 

iJi, - ^934 P. 559. It would be 

otherwise if the liability of each of the defen- 

respondents be separately ascertaln- 

A^ii U?' y8=l^ R. 127. See also 1939 
All. 526 — 1939 A. W.R. (H C ) 411* 152 

I.C 289=1934 P. 559. In rase of 

joint tort-feasors on death of one cause of 
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3. (i) Where one of two or more plaintiffs dies and the right to sue does not 

Procedure in ca.se of death survive to the surviving plaintiff or plaintiffs alone or a 
of one of several plaintiffs or sole plaintiff or sole surviving plaintiff dies and the 

L Tl.ir TT If K II survives, the Court, on an application made 

in that behalf, shall cause the legal representative of the deceased plaintiff to be 
made a party and shall proceed with the suit. 



NOTES. 

action survives against others. 106 P.R. 
1915=32 I.C. 18. Delay in bringing L. Rs. 
on record may be excused in a proper cas-. 
74 I.C. 912=1924 P. 319. Where L. Rs. 

are already on record, no application is neces- 
sary. 60 I.C. 24=24 O.C. 374 ; 7 L. 399= 
27 Punj.L.R. 668. Application must be 
madee in time by person ultimately found to 
be L. R. ; another’s application in time 
would not help the rightful party. 49 I.C. 
34=15 N.L.R. 21. Sec also 11 P.L.R. 1921 
— 59 I.C. 238. If, in a joint Hindu family, 
on death of manager, other members are 
substituted, there is no abatement. 51 P.L. 
R. ‘1913=18 I.C. 44. also 14 I.C. 491 
— 11 M.L.T. 240 If wrong L. Rs. ^ 
brought on record without notice to respon- 
dent he can object at time of hearing. 44 M. 

L.J. 60=69 I.C. 529=1923 M. 367. On 
this rule, see also 4 L. 72=1924 L. 45; 35 
B. 393=11 I.C. 559=13 Bom.L.R. 517 
(limitation) . Legatee and executor co- 
plaintiffs — Death of executor — Suit does not 
abate if L. Rs. of the creditor are not 
brought on record. 121 I.C. 177=1930 L. 
138. 

Pro forma defendant.— Omission to bring 
on record the L. R, of a deceased respon- 
dent wlio has been added in the suit only as 
a pro forma defendant and who is not a 
necessary parly to the suit is not fatal to the 
hearing of the appeal and the appeal does 
not abate on that ground. 145 I.C. 713=34 
P.L.R. 858=1933 L. 406. See also 1923 
L. 647; 1939 Pat. 225. 

O. 22, Rr. 2, 3 and 4: Difference de- 
■mEEN. — In all cases where the right to sue 
is fully represented by the surviving plaintiff 
or against the defendant already on record. 
R. 2 applies; when it would not be fully repre- 
sented unless some person not already on re- 
cord is added as a party. R. 3 or 4 applies. 
The application of R. 2 or Rr. 3 and 4 docs 
not depend upon the distinction between the 
right to sue surviving to a person in his own 
name or accruing after the death of the 
party pending the suit, but on whether the 
right to sue fully vests in the surviving 
plaintiffs or is fully available against the 
surviving defendants. 29 N. L. R. 12= 
1933 N. 95=142 I.C. 347. Co^xvidows hold 
the estate of their deceased husband jointly 
and are governed by the rule of survivorship. 
Both of them jointly represent the estate of 
their deceased husband, and if one of them 
dies the other continues to represent the 
estate alone. No substitution is necessary 
and the suit or appeal does not abate and 
2 applies to such a case. 12 P. 778=14 


P.L.T. 702=1933 P. 464. Suit for decla- 
rat:on— Several plaintiffs— Claim by each indi- 
wdually— Decree— Appeal by defendant— 
Death of one plaintiff— Whole appeal does 
not abate. 1934 L. 621=36 P.L.R. 230. 

O. 22, R. 3: Construction op rule.— 

5 Bur.L.T. 77=15 I.C. 366=6 L.B. R. 

o2. 

Scope of rule.— 18 B. 224 under R. 1. 
also 17 M. 209 ; 26 M. 224; 1939 Sind 
* t * which deals with substitution 
after the death of a party, does not apply to 
a man who docs not come in as a legal repre- 
sentative of a dccctscd party but as an assig- 
«ec from him. 15 P. 82=17 Pat.L.T. 73= 
1936 P . 123 . Where the right which a 
person claims does not accrue to him on the 
death of the plaintiff but on a lease obtained 
by him from her in her lifetime, it is obvi- 
ous that he cannot come in as a man entitled 
to have his name substituted in consequence 
of the death of the original plaintiff. (/6id.) 
All L.Rs. must be brought on record as 
plaintiffs or appellants, or if any refuses to 
join, as defendants or respondents, 20 I. 
C. 366=11 A. L.J. 719; 16 A. 211. See 

also 28 runj. L.R. 3=100 I.C. 418=1927 L. 
94. Though joint purchasers may have equal 
shares in the property they buy, and may as 
between themselves, each, be liable to pay a 
half of the revenue; each of them 
is so far as the Government is concerned 
liable to pay the whole. So when both of 
such persons sue as one entity to recover from 
the defendant the revenue which they bad 
been wrongly compelled to pay, there is no 
presumption that each of them has paid one 
half of it. When such a suit is decreed and 
pending tlie appeal one of the plaintiffs res- 
pondents dies, the whole appeal abates as no 
presumption could be made about the pay- 
ment made by the dead person. 183 I.C. 
479=1939 O.A. 622=1939 R.D. 430=1939 
A.W.K. (C.C.) 105=1939 O.L.R. 519 
-=12 R. O. 40=1939 O. W. N. 711 = 
1939 Oudh 241. It is open to a Court, when 
application for substitution is made and the 
Court finds that all the heirs of a deceased 
person have not come forward to apply». to 
refuse to make an order for substitution 
upon the ground tliat there are other heirs 
who ought to have joined in the application. 
Where however some of the heirs m^c such 
an application disputing the right of the 
persons to claim as heirs it cannot be said 

that the Court cannot , 7^^ 

substitution in their favour. 145 l.L. 

37 C.W.N. 138=1933 C. 498. There is 

nothing in O. 22, R. 3 (1), Jo 
an application under that rule can only be 
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( 2 ) Where within the time limited by law no application is made under 

sub-rule (i), the suit shall abate so far as the deceased plaimin'is concerned and 

on the application ol the defendant, the Couit may award to him the costs which 

he may have incurred in defending tlie suit, to be recovered from the estate of the 
deceased plamtdf. 



NOTES. 

made by one who is legal representative. 
The right to make an application under tlic 
rule is not confined to tlie heirs of a deceas- 
ed plaintiff. An application by a person who 
claims to be a legal representative, atliough 
he docs not turn out to be one after full 
inquiry or by one who claims to have an 
interest in the continuance of the suit must 
be held to be such as w'ould not allow' the 
suit to abate. Ihe only limitations are that 
the application must be a botia fide one and 
that the applicant must have claimed an 
interest in the suit in which an application 
IS made under the rule in good faith 48 
L. W. 932=1939 Mad. 14K. Death 
of one of several plaintiffs pending suit— 
Heirs not impleaded — Decree passed by ap- 
pellate Court — Question of abatement raised 
in second appeal — Permissibility — Procedure 
30 Punj.L.R. 13=117 I.C. 665=1929 L.’ 
119. If some do net choose to be brought on 
record there is no abatement. 1927 M. 1071, 
Suit on behalf of deity— All shehaits parties 
to suit — Death of one pending suit — Decree 
without ciTccting substitution in time limited 
—Validity— No abatement is caused. 7 Cut. 
L.T. 87, Scheme suit does not abate on death 
of original plaintiffs. 4H C. 493=22 L W 
123=25 C.W.N. 794=62 I.C. 737=48 I.A. 
I2 fl .C.). See also 47 M . L. J . 745 j nor a 
suit by creditors to set aside fraudulent trans- 
fers. 27 Punj.L.R. 219=7 L. 12=1926 L. 
167; nor do execution proceedings. 2 Pat 
L.T. 24.5=61 I.C. 4; 50 A. 621; 117 I.C. 
165=1929 P. 200. Appeals in proceedings 
relating to execution of a decree are mere 
continuation of execution proceedings and 
Rr. 3, 4 and 8 cannot apply. 38 P.L.R. 281 
— 1936 L, 519. An ajipcal arising out of an 
order passed in the course of proceedings 
in execution of a decree or order does not 
abate on the death of respondent if the ap. 
pcllant fails to apply to make the L.R. of 
the deceased respondent a party to the appeal 
within the time prescribed by law. 9 P 372 
= 122 I.C. 148=1929 P. 565 (F.B.). Nor 
do proceedings for ascertainment of mesne 
profits. (Ibid). See also 50 A. 621: 1929 
P, 200=117 I.C. 165. In a suit by two 
partners, death of one partner does not cause 
whole suit to abate. 60 I.C. 755=19 A.L. 

J. 266. See also 112 I.C. 455. Appeal by 
two co-sharer landlords against dismissal of 
their suit for rent abates on the death of one 
of them. 97 LC. .569 (I)=7 Pat.L.j. 797= 
1927 P. 44. See also 67 I.C. 10=34 C.L.J, 
405. Where some tenants-in-common file a 
suit against another tenant-in-common re- 
garding trespass committed by him and pend- 
ing appeal in District Court filed by the 


plaintiffs, one of them dies and his L. Rs. 
are not brought on record and the appeal is 
dismissed on merits, they c;in carfy on, in 
their own behalf, the second appeal filed by 
them. 26 S.L.R. 362. Where on the death 
of an appellant leaving a number of heirs 
taking definite share in the inheritance, one 
of them is not added as a party wiilnii tlic 
time, the whole appeal camiot abate but only 
as ^‘^gards the share of the person not add- 

M* 1078=1941 O.W. 

N. Decree passed in appeal after 

death of a joint plainliff without L.Rs bc- 
mg brought on record is a nullity. 45 A. 

f '-C- ^21-, 15 k.D. 

fl. Un death of a pro forma plaintiff, it 
IS not necessary to bring his L.Rs. on record. 

/ So also in the case of pro 

forma defendant. 1923 L. 647; 145 I C 713 
P.L.R. 858=1933 L. 406*. So alio in 
the case oi pro forma respondent in appeal. 
1923 L. 3^0; 45 A. 286=21 A.L.J. 9\.See 

uiy A.W.R. (H.C.) 

lao. Where the legal representative of a 

pro forma respondent who is dead is not 

brought on record, the appeal does not abate 

‘^^^A.I.R. 1938 Cal. 
ojv. Whether an appeal can be heard in the 
absence of any of the respondents depends 
on the nature of the suit and where a sue- 
cessful appeal will not create any contradic- 
tory decrees between the appellants and de- 
wased formal respondents, the appeal can be 
hcaid without the legal representatives. 1941 
O.W.N. 95—1941 R.D. 63. Regular appli- 
cation is necessary. The fact that the L Rs 
were brought on record in memo, of object 

r ' abating. 

^17 ^919; 162 I.C. 592 

Xf 949=34 

A1.1..J. I// Ihe rule only requires an 

application to be made by a ixTson claiming 

to DC the L.K. and it is not necessary that all 

the representatives should apply 10 B 220 

See also 145 LC. 693=1933 R. 234. In the case 

of mortpgc suits the right to sue comes to an 

end with preliminary decree and the suit does 

not abate on the death of plaintiff after r.rc- 

hmiiniry decree. 51 M. 701=55 M.L.J. 253 

frl’ . 1.* ^ 464=101 I.C. 174=1927 0 

^929 C. 430; 1935 L.' 

L 817=39 P.L.R, 108=1937 L, 164. 

^ n/o Nag. 42; 1930 

J930 A.L.J. 825= 
^^^=52 A. 910; 1931 A.L.J. 7L5= 

134 I.C. 236=1931 A. 490. (F.B.). Suit 
docs not abate if defendant dies after preli- 
minary decree and pending an application for 
ascertainment of mesne profits. 129 I C ^ 
=11 Pat. L.T. 796=1931 P. 57; 1936 C. 540, 
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If a mortgagee dies pending his suit to bring 
the mortgaged property to sale, a person 
claiming under his will can be brought on the 
record as a legal representative without talc- 
ing out probate first. It would, however he 
necessary for him either to take out probate 
or obtain a succession certificate before pre- 
ceding to take out a personal decree, if this 
becomes necessary. 43 P.L.R. 16. When a 
person sues for a debt and dies pending suit, 
his widow holding a succession certificate is 
alone entitled to be brought on record as his 
L.R, 26 M. 224. When a decree-holder dies 
pending execution petition his L.R. can be 
substituted in his place. 55 M. 352=62 M 

L. J. 1 = 1933 M. 73 (F.B.). (50 M. 1, 

overruled.) Where the executor appijing for 
probate dies during the pendency of such a 
proceeding his sons, who claim as legatees, 
or as representatives of the deceased lega- 
te, can intervene and continue the proceed- 
ing. This is independent of the son’s right 
to be impleaded as L.R. under O. 22. 56 

M. 346=1933 M. 114=63 M.L.J. 899. See 
also 43 P. L. R. 16. Substitution of L. 
R. at one stage of suit is effective in all 
subsequent stages, 45 C. 94=33 M.L.J. 486 
=441. A. 218 (P.C.); 1928L. 784=I12I.C. 
704. Order for abatement of suit is a decree, 
and ought not to be made without notice to 
plainiff. (Ibidf) Order setting aside abatement 
and bringing L. Rs. on record is a conditional 
and not an absolute order. 27 Punj .L. R . 638 
=94 I.C. 243=1926 L. 422. See also 11 C. 
W.N. 698. Registrar refusing to register will 
—Two legatees suing for registration— One of 
them dying— Other is his L. R. so far as 
right to continue suit is concerned. 115 I.C. 
831 (1) = 1929 M. 524. Two independent 
appeals against single decree— L.Rs, implead- 
ed in one appeal — Abatement of other appeal. 
60 M. L. J. 267. See also 52 I.C. 597 
(L.R. brought on record in memo, of ob- 
jection.) The test to determine whether or 
not failure to bring on record the heirs of one 
of several parties who had died has the effect 
of causing the entire appeal to abate or not 
is, can the appeal be decided, without bring- 
ing the L.Rs. of the deceased party on to 
the record without bringing into existence two 
decrees contrary to each other. If the result 
of hearing and deciding the appeal would be 
to bring into existence two decrees of Courts 
of competent jurisdiction contrary to each 
other, the appeal would abate as a whole. 
1935 P. 4=158 I.C. 56. On the death of the 
pauper plaintiff the right to sue will survive 
as in all other cases, but the personal right 
to sue as a pauper will not survive, and the 
L.R. will have to continue the suit either 
as a pauper on a fresh application that he is a 
pauper or on payment of Court-fees. 146 I. 
C. 235=1933 N. 334. See also 1936 P. 591. 
Where one of the petitioning creditors hav- 
ing once been impleaded as a party to an 
insolvency proceeding dies pending an appeal 


it is necessary to implead his representatives 
rt cannot be sa.d that he is merely a Sro 
^r", a defendant . The inclusion of hU nLe 
Md that of his representatives in the appeal 
therefore, esscnUal. 145 I.C. 474=^ P 
L.R. 827=1933 L. 642 (2) . In Lsuii for 
mahewus prosecution the plaintiff’s right, 
which IS a mere right to sue for damages for 
a i^rsonal injury, changes its character once 
It IS merged in a decree. It then becomes a 
matter of record which is a right of higher 
nature. The rights and liabilities arising under 
a decree awarding damages for malicious pro- 
secution therefore continue when the plaintiff 
dies during the pendency of an appeal against 
ne decree, so far as the appeal is concerned, 

cross-objectons they abate. 
30 N.L.R. 186=19^ N. 119. Where a suit 
for accounts ended in a decree and some of 
t^he defendants appealed and one of them 
died pending the appeal but his L. Rs. were 
not brought on record within time. Held, 
that the appeal abated and that O. 41, R 4 

i'u 667=1934 L. 206 

ihc L.R. or a deceased decree-holder who 

pendency of an exeetdton 
petition nled by him can be substituted in his 
place in the execution petition and be allowed 

B. 616=35 Bom. L.R. 
769 — 1933 B. 358. A Hindu widow suing to 
recover a mortgage debt due to her husband 
sues as a representative of her husband’s 
estate. If she dies pending the suit, the 
right to sue survives and devolves on the 
reversioners who are her legal representatives 
within the meaning of S. 2 (II), C.P. Code, 
inasmuch as the estate vested in them on her 
death. If the reversioners do not apply to 
Iw substituted in time, the suit abates under 

O. 22, R. 3 (2) and they are, therefore, 
debarred from instituting a fresh suit on the 
mortgage under O. 22, R. 9. A purchaser 
of their interest is under the same disability. 

45 C.W.N. 105. Where one of three ap- 
pcll.ints, who are tnenibers ojf a joint Hindu 
family, dies, but the right to sue does not 
survive in the remaining members, although 
the members of the joint family are already 
on the record and represent in a sense the 
interest of the deceased member of the same 
family, yet it is necessary to bring them on the 
record in the capacity of representatives of 
the deceased. And if they arc not so brought 
on record, the appeal abates as a whole. 1933 

P. 702. See also 1939 R.D. 310=1939 A. 
W.R. (B.R.) 259. A body of reversioners 
had obtained a declaration during a widows 
lifetime that certain alienations were not 
binding on them. After her death some of 
them brought a suit for possession of their 
share and the remaining rcversionci^ 
made defendants. One of the plaintiffs died 
and his L.R. was not brought on record in 
time. Held, that the suit did not abate as a 
whole as the remaining plaintiff’s 
ascertainable and also because any of tnc 
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previous plaintiffs could have brought a suit 
m respect of his share only (1928 L. 572, 
Ref.) 1933 L. 938. The fact that the legal 
representative of a deceased defendant is al- 
ready on the record, but not as such (but 
m another capacity) does not prevent tlie 
abatement of the suit, and a plaintiff is not 
thereby relieved from the duty of applying 
withm the time limited for the substitution 
of the legal representative of the deceased 
defendant under O. 22. R. 4. 39 Bom.L. 
K. 1156. See also 1938 Oudh 259. There 
n justification enlarging the words of 

as to cover a case where 
all that IS rajuired is formal amendment of 
the record, and not the addition of new 
parties. There is no justice in holding that 
a suit abates for want of parties when all 
p^arties interested are in fact before the 
Court. A person who is already a party 
cannot he made a party over again. If the 


' “ ii tnc 

proper parties are not before the Court, the 

suit cannot proceed; but if a party is on the 
record, he can appear either in person or l)v 
counsel and make any representation which 
seems good to him whether in one capacity 
hr in more than one capacity, and being on 
the record, it is competent to him to put in 
a planit or written statement statinp his 
attitinle in the different capacities in which 
he IS suing or is being sued. On its being 
brought to the notice of the Court that the 
record does not show that he is .suing or is 
being sued in more than one cap.acity, it is 
the duty of the Court to have the record 
amended. An amendment of that sort can 
be made at any time. The fact that the 
interest of the parly pleading has not been 
properly shown on the record does not justify 

pleading. I.L.R. 

497=42 Bom.L. R. 494= 
194U Bom. 259. Where in a suit brought 
ma re(>rcscutative capacity, one of the plain- 
tiffs dies during the pendency of the appeal 
by dcfenrlants and no steps are taken to 
bring his L.R. on the record, the appeal 
does not abate in toio. 152 I.C. 8171=1935 
A.L.J, 139_]935 A. 106. Where one of 
plaintiff-rcspondents dies during the penden- 
cy of appeal and the right to sue docs not 
survive the defendant-appellants cannot pos- 
sibly apply under R. 3 for bringing 
on the record the L.Rs. of the dccea.^cd 
inasmuch as no such representatives in the 
e>^ of the law exist and the omission to do 
what could not legally be done cannot be 
fatal to the appeal. (Ibid.) When trial 
Court decree declared that plaintiff and de- 
fendants were entitled to certain areas out 
of the joint holding and one of the respon- 
dents died pending appeal and his L,R. was 
not brought on record within limitation 
period. Held, that as the decree affected 
all the respondents, the appeal abated in toio 
and not merely against the deceased resnon- 
dcnl. 157 T.C, 994=1935 Pesh. 126. Con- 
tract to sell land in favour of two persons— 
ohares not specified — Decree dismissing suit 


by vendees for specific performance-Appeal 

’ not impleaded. 

Held, ih At Uic right to enforce the contract 

uSe'f ’ s" 4/ of one of the appellants, 
1 Pc 1 ^ Contract Act, in his 

f';/? ? **^0 other and not in the 

latter alone; it was therefore impossible to 

fhl^ relief to the surviving appellant in 
the absence of the heirs of the deceased 
appellants on the record. The appeal therc- 

regards the deceased 
appellant, but m toto, 15 L 355^37 p t 
R. 400=1935 L. 478. 

O. 22, Rr. 3 and 8.— Suit by daughter 
for possession of father’s estate— Dismissal 
-Appeal by plaintiff — Death of appellant 
leaving insolvent son— Application by Official 

Kcceiver to be impleaded— Subsequent with- 
draw^l-Siibscquent application by insolvent 
son for permission to continue appeal in his 
Jt’? reversioner not mVintainahr 

L. 1^413 1 

Lrt-.ai REpRESF.>rrATUT.— These wordc 

he read is the plural. 20 .A. 341 9cc also 

"f appellant 

.Llof s:”,.;' "9'l"'rw""’'Dca?h 

sole plaintiff in a mortgage suit and the^omir 
Sion to bring his heirs on the record within 

mr limitation results in an abitc- 

ment of the suit. Tlie abatement is auto- 

=7 ^74=1931 A.I..;. 153 k^rlely 

is » ” FF” " -s 

I JO. The rule relates to fh,' 

case of plaintiff dying before judgment. It 

as no application to a case where a plaintiff 
dies after decree, and his represSua^ ve 
W. ey„ appea,. 3 M 237. 

8 M. 300; 23 125. In a ca^ 

k 27 B. 579. The question 

enefrn k"'* considered with refer- 

ence to the subjcct-m.ittcr of the suit - where 
the suit re ates to a sum of monev the sui^ 

all f" entirety mcrelv because 

not W plaintiffs have 

not been brought upon the record 1932 

58^- I^eathofone 
am'caV^ ^"‘f’^ellants) causes the 

*. • ^ deceased 

ilV/Sv X- also 50 A. 792=1928 A 

1930 A. 211 r2) = 125 I.C .591* 

61 C 879=38 C.W.N. 743=1934 C 703* 

But if the nature of the appeal is such th^t 
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it cannot be decided in thej absence of the 
deceased defendant the whole appeal abates 
.^2 C.W.N. 229=107 I.C. 726 ; 56 C. 622 
=33 C.W.N. 359=1929 C. 519. Where 
there arc several appellants, any single one 
of whom is competent to maintain and prose^ 
cute the appeal, the death of one of them 
does not cause an abatement on failure to 
implead his L.Rs. The right to sue in sudi 
case survives to the other appellants alone. 
1935 L. 879. Decree obtained against wrong 
L.Ks. cannot be enforced as against the 
proper L.Rs. 139 I.C. 465=63 M.L.T. 
319. But rre 29 N.L.R. 89t=:1933 N. >3 
(1926 M. 487, DIst.) An objection that a 
person is not the L.R. of the deceased plain- 
tiff must be taken at the earliest opportunity. 
When once the name of a person is entered 
on the record under this rule, the Court is 
bound to proceed with the suit. 26 M. 224. 
s^ee also 70 I.C. 209=1923 N. 209. An 
e.r f'ortc order under this rule docs not pre- 
clude the defendant from urging at tho hear- 
ing that the suit has abated. 11 C.W.N. 
698. .S'fc also 94 I.C. 243. It would l>c 
open to a defeiulant or respondent to apply 
to bring on record the L.R. 90 I.C. 72. 
A person who allows his benarnidar to sue 
is his own name and not in a representative 
character cannot come in on his death as 
his L.R. 1930 M. 221=58 M.L.J. 57. 

Estoppf.l against original party also binds 
L, R. 19 I.C. 258. T..R. of a deceased 
plaintiff is confined to pleadings and the case 
of the deceased plaintiff. 1930 ^F. 593= 
127 I.C. 127. 

Appkai.. — An appeal lies aeaint an or<!er 
passed under this rule. 17 M. 209. But 
scr also 1 L. 493=2 L.T..J. 738 ; 49 M. 4.50 
=50 M.L.J. 485=1926 M. 586 (F.B.). An 

order dismissing a suit a.s ahated, is a decree. 
26 M. 224. alto 17 M.L.J. 69 (Recent 
cases) and 10 B. 220; I.I..R. (1940) Nag. 
324 (Order that cross-appeal has abated, 
if decree and appealable). An order 
stating that certain persons cannot be substi- 
tuted in the place of a deceased plaintiff is 
not appealable. 140 I.C. 529=1932 A.L. 
J. 308=1932 A. 466. Joint decree in pre- 
emption suit — Appeal — Death of one vendee 
pending — L.R. not brought on record — No 
abaternent, Merc fact that one of the ven- 
dees had dropped out, would not prevent the 
other vendees from prosecuting their appeal, 
because they were interested in the property 
transferred and were entitled to press their 
appeal as against the plaintiff on a ground 
common to all the vendees and that the 
appeal did not abate as a whole. 146 I.C. 
5ll (2)c=1933 A.L.J. 1(M9=1933 A. 733. 
An appeal by a deity is not incompiclent 
merely by reason of its being allowed to abate 
as against the heirs of one of the shcbaits 
who died pending the appeal. 42 C.W.N. 
837=1938 Cal. 541. 

fevi§TON. — An order passed by a District 
Judge dismissing an appeal from the order 


of a Munsif that the name of a representa- 
tive already brought on the record struck 
out, js^Iiable to revision under S. 115. 26 

Limitation.— 5ee Limitation Act, Art. 176. 
3 I.C. 438 ; 5 Bur.L.T. 77=15 I.C. 366: 
13 I.C. 313=22 M.L.J. 169. (If one L. 
R. be brought on record in time, there is no 
bar of time if others are brought in subse- 
quently.) 52 I.C. 614; 7l I.C. 176=1923 

N. 166. Under R. 3, the suit abates so far 
as the deceased plaintiff is concerned when 
there is no application within 90 days under 
Art. 176^ for the substitution of his L.R. 
and if within the 90 days an application in 
th.at behalf lias been made then the Court 
under O. 1, R. 10 can afterwards permit 
other persons who arc also L.Rs. to be join- 
ed as co-plainliflfs in the suit in spite of the 
fact that their application is presented more 
than 90 days after the death of the original 
plaintiff. 145 I.C. 693=1933 R. 234. See 
also 1937 Rang. 199. The procedure laid 
down in Rr. 3, 4 and 11 for substitution of 
L.R. of appellant or respondent is not ex- 
haustive. Such application can be made at 
any time within the period prescribed by 
Art. 181, Limitation Act. 9 P. 372=122 I. 
C. 148=1929 P. 565 (F.B.). 

Discretion of Court . — See 43 M.L.J. 147= 
45 M. 70.3. 

O. 22. Rr. 3 and 4. — Sec 10.37 Rang. 100. 

O. 22, R. 12 oxrltKlos Rr. 3 .ind 4 from exe- 
cution proceedings nnd doe.s not prohibit tho 
flub.otitnfion of the name of t!)C L. R. of the 
deeen.scd d«'crec-holdcr in execution on tho 
latter’s death. An execution procoediog docs 
not abate on the death of the decree-holder 
nnd there is no bar to the execution conti- 
nuing at the instance of his representative. A 
fresh application for execution is not neces- 
sary. 1,3 P. 777 = 1.').') T.C. 000 = 1035 P. 117. 
The prov’sions of Rr. 3 and 4 have no appli- 
cability to a case where tho plaintiff dies 
after securing a preliminary decree and 
before the passing of the final deereo in a 
mortgage suit. 17 L, 817=1037 L. 164; 
10.35 L. 712. A final decree passed in a mort- 
gago suit against n defendant who has died 
after the passing of the preliminary decree 
and without substitution of his hf*irs ig not 
a valid decree. 30 C.W.N. 1284. See also 
17 Lnh. 817=30 P.T,.R. 168=1037 Lah. 164; 
10.37 Pat. 612; 1040 Bom. 318. 

O. 22. Rr. 3 and 4. — Tlie provisions of O. 
22, C. P. Code, applv to Civil revision-peti- 
tions under S. 115, C. P. C^de. where the 
petitioner in a civil revision petition dit’S* 
hi.s legal representatives do not app|j 
brought on tho record and to cx»nttnuo > 
revision petition, within the ponod ® •, 

days prescribed therefor, tho j- 

tion abates. After the said 00 T««i. 

no revision petition pending in t g 
Court. If the High Court m 
tho death of tho partv disposes of and pasees 

nn order on that petition, ^ 

cd. that order is without jurisdiction and a 

nullity. 1037 M.W.N. 787. 
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4. (i) Where one of two or more defendants dies and the right to sue docs 

not survive against the surviving defendant or defend- 
procedurc in c^c of death ants alone, or a sole defendant or sole sur\'ivinR defen- 

of dies and the right to sue survives, tl.e Court on 

1 . an application made in that behalf, shall cause the 

^egal representative of the deceased defendant to be made a party and shall proceed 
with the suit. * 


NOTES. 

O. 22. Rr. 3 4 and 11.— Wliero a suit 
against several dofcndtints for a declaration 
tluit tho plaintiffg were entitled to w.iter 
their lands from a particular strc.am nt a 
specified point and for a perpetual injunc- 
tion that tho defendants should remove their 
dam in order to enable th© plaintiffs to do 
so is decreed, tho decision jointly affects all 
the defendants and if in appwil by them one 
of them dies and his legal representative is 
not brought on record within time, the appwil 
dors not abuto ngaiiLSt all tlm appellants. 
1041 Posh. Sfi. 

O. 22, Rr. 3 and 9. — O. 22, R. .3 road w’ith 
R. 0 deals witli representation of <lecen8ed ap- 
pellant. Upon tho death of tho appellant, if 
one of his legal rqwesciitatives is properly 
brought on reeor«l, this woubl prevent the 
appeal from abating. Applications to place 
other legal representatives on record can bo 
made and allowed oven after tho period of 
limitation has expired and such applications 
do not operate ns an automatic abatement of 
tho appeal. I.L.R. 0939) Lah. 433 = 41 PL 
K. 843 = 1939 Lah. 439. 

O. 22, Rr. 3 and 11. — ^Vhere a solo defen- 
dant in a suit against whom a deeroo is pass- 
ed, dies pending the appeal filed bv him. and 
soino only of his heirs are substituted, with- 
in time as appellants, the appeal abates unless 
tho existence of the other heirs arc unknown. 
If any of them arc unwilling to proceed with 
tho appeal, they must be made respondents. 
43 C.W.N. 1088. 

O. 22. Rr. 3 and 10: Differfsct be- 
•nvKE.v. — There is a difference between R. 3 
and R. 10. In case there is a death of a partv 
to a suit, the Court, on a proper application, 
is bound to substitute tho L.R. of tho de- 
ceased party under R. 3, while R. 10 refers 
to cases of assignment, creation or devolu- 
tion of an interest during the pendency of a 
suit other than on death, otc. In this case 
file Courts have a discretion to give leave for 
tho suit to be continued by or against tho 
person to or upon whom such interest has 
como or devolved. 15 P. 82 = 17 Pat LT 73 
= 19.30 P. 123. 

0. 22, Rr. 3 and 11 arc not ovorridden bv 
O. 41, R. 4. 1940 P.W.N. 361 = 194.') Pat. 

340. 

O. 22, R. 4: Scope op rule. — See 1930 M. 
930. Tho rulo is applicablo to insolvency 
propoedings. 7 A. 734, But f^er 10 A. 204 
(F.B.). It is sufficient compliance with 
R. 4, if ono L, R. alone is brought on tho 
record on tho death of n defendant. It is 
not necessary that all his L. Rs. should bo im- 
pleaded. An abatement under tho rule as 
against a particular defendant cannot ope- 


rate as an abatement of tho whole suit ns 
against all tho defendants. 37 Bom.L.R. 288 
-1935 B, 287. See also 1941 O.W.N. 1195 
— 1941 O.A. 891 (test to find whetlior abate.- 
ment of appeal is total or partial). 1938 
Oudh G2. So also where tho appellant has 
impleaded all tho persons kno\vn to him and 
boiut fide omitted ono subsequently brouglit. 
on record. 7 L. 438 = 28 Punj.L.R. 287 = 
1927 L. 0. Sec also 7 Pat.L.T. *740=94 IC 
209 = 1920 P. 370; 4 P. 320 = 89 I.C 280 = 
1925 P. 551; 1935 L. 712 (1933 L. 356, Pist. ; 
1927 L. 0 and 1933 L. 380. Rcl. on.) 59 M. 
000 = 43 L.W. 500=1930 M. .330. Henco 
where on the rleath of a defendant his two 
sons aro brought on record as his L. Rs. but 
ono of them dies and this is not known to 
tho plaintiff who continues the suit and the 
subsequent proceedings hona fide with the 
tno sons on rcc-ord and tho other son contests 
.nil proceedings,' the subsequent proceedings 
taken are not null and void. (Ibid.) On this 
rule, seo also 30 C.W.N. 1007 = 50 C.L.J. 305. 
^^ords 'right to sue* in the rule means ‘right 
to appeal* in case where a party dies after 
^'cree but pending appeal. 1934 A.L.J. 933 
^103i A. 1020, Decree in favour of Hinclii 
son that decree against father not binding 
on lijs share— Appeal by defendant— Death 
of plaintiff— Effect— Abatement. (Ibid.) 

Although tho decree appealed against is com- 
mon to all tho defendants against whom tho 
suit was dismissed, the abatement of appeal 
against ono of tho defendants-reapondonts 
does not have the effect of tho abatement of 
Uio entire appeal if the interest of that de- 
fendant is quite distinct and separate from 
that of tho other defendant.^. 1938 O.W.N. 
49-1938 Oudh 02. Sce also 1938 
Sind 239. The failure to implead all the 
legal representatives of a deceased defend- 
ant does not cause the suit to abate as 
n^ainst him. There is no provision in O, 
,?■ o suit to abate when an 

application has boon made, merely because 
the application does not include all the legal 
ropro.-wntatives of the deceased. 40 P.L.R. 

90 — 1938 Posh. 4. If a decree is made 
.loiiitly in favour of all the defendants, and 
their interests inter se are neither separate 
nor separable, it may lead to two conflicting 
decroos, if an appeal is allowed in the absence 
ef some of tho defendants in whose favour 
the original decree stands. In ejiscs like these 
therefore, tho non-inclusion of some of tho 
defendants as repondonte must naturally re- 
sult in the failure of the u-liolo appeal. But 
where this is not tho case and there is no 
danger of coming into conflict with any other 
recognized principle of law, there is no bar 
ngaijist an ^peol proceeding in the absence 
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of some of tho defendants who are not im- 
pleaded ns respondents. 18 Lah. 746 = 40 P. 

273 — 1938 Lah. 35. See also 1938 Naer. 
42 = I.L.R. (1938) Nag. 266; 1941 Posh. 41. 
IMiere tho death of one of the respondents 
to an appeal does not make tho representa- 
tion of the interests involved incomplete, tlie 
appeal does not abate and can proceed; but 
where such death renders tlio representation 
incomplete, the appeal as a whole abates. In 
an appeal against a decree for partition, 
wljcn one of the co-sharer-respondents dies 
and his heirs aro not impleaded in time, the 
appeal abates as a whole because no deccree 
for partition can l>e made in nhsenee of even 
a single co-sharer. 16 Pat.L.T, 308 = 154 I. 
C. 856. \Miere, on the death of one of 
several respondents, the appellant withdraws 
his appeal ns against him instead of bring- 
ing his L. Rs. On record, the whole appeal 
will abate and beeome incompetent if it will 
result in two inconsistent decrees being made. 
1936 A,M.L..T. 19. Death of defendant— 
Omission to implead nil L. Rs. — Effect — Sub- 
sequent order allowing withdrawal of the suit 
with liberty — Legality. 43 C.W.N. 1019, 
Appi.tcabilitt. — Stilt for accounts. — Death 
of defendant after preliminary decree and 
before final decree — Suit if abates. 87 I C 
818 = 1926 C. 308; 1037 Lah. 615. As to morl- 
pofje ftuit sec 89 I. C. 236 = 1926 S. 
20. But see infra 51 M. 701 (F.B.V 

0. 22, R. 4, does not apply to a ease in which 
a preliminary decree has been passed. Where 
in a mortgage suit, the mortgagor dies after 
tho preliminary decree, and his heirs are not 
brought on the record within the time limit- 
ed. there is no abatement of the suit. The 
preliminary decree is a good decree although 
the mortgagor dies on the same day on which 
judgment is pronounced but the decree is 
passed only the next day. O, 22. R. 6 applies 
to tho judgment based on arguments which 
have been concluded before tho death and 
such judgment may be the judgment found- 
ing either a preliminary decree or a final 
decree. I.L.R. (19401 Bom. 689 = 42 Bom.L. 

R. 663 — 1940 Bom. .318. A suit doeg not 
abate on aeeount of the death of a defendant 
after a preliminary decree is passed. Tho 
word “suit” means only such proceedings ns 
aro antecedent to tho passing of a prelimi- 
nnrv deeroo or otherwise. 2 Luck. 464=101 
T.C,' 174 = 1927 O. 156; 1929 N. 206; 1929 C. 
648; 11 R. 446=1033 R. 318. Sec also 132 

1. C. 31=1931 A. 235; 1937 Lah. 423; 1938 
Sind 239; 1938 Nag. 42; 1937 Lah. 615. 
Whom mortgagors obtain a preliminary decree 
for redemption, and some of them dip and 
the rest arc their representatives in interest 
by right of survivorship, R. 10 and not this 
rule applies and there is no period of limi- 
tation for the right to apply for the substitu- 
tion of tho representatives of the deceased. 
(Tlid.) See also 29 Bom.L.B. 244 = 101 I (3. 
129=1927 B. 150. But see contra 49 A. 310 
=100 T.C. 288=25 A.L..T. 175 = 1927 A. 272. 

A final decree in a mortgage suit Is a “decree” 
within tho moaning of 8. 2 (2), C. P. Code, 
»nd as BQch, is subject to the general rule 


^ defendant. 
*.e., a defendant dead at the date it was made 

is a nullity. The L.B. can properly raise the 
question of validity of the^ d«re? 
in an independent suit, and cannot be pre- 
judiced by the fact that their interests were 
techni^lly represented in the execution by an 
administrator appointed pendente Ute. It is 
not necessary that they should take steps in 
tho mortgage suit itself. 63 C. 472 JVrona 
representative brought on record — No fraud 
or coUuson— Decision binds real repreaenta- 

\!r'? S® 930 = 60 M.L.J. 97; 29 

L. 380=141 I. 

C. 580 — 34 P.L.R. 511. It not uncommonly 
happens, in a suit for administration, that for 
one reason or another a particular interest 
IS not represented before decree, but is either 
provided for by tho decree, or is asserted at 
a later stage under tho decree, or is given 
effi^t by a party being permitted to attend 
certain accounts and cnquiricB so as to be 
bound by the result. A Mahomedan brought 
a suit against his co-heirs for administration. 
One of tho defendantg who had the same 
interest and was in the same position as that 
of the plaintiff died and n© application was 
made by the plaintiff to bring his heir on the 
record. Held, that tho suit for administra- 
tion did not como to an end by reason of 
nbatcniont ns nj^ainst the deceased defend- 
ant. A.LR. 1940 P.C. 215=67 LA. 406 = 

45 C.W.N. 226 = 53 L.W. 1. W.en tho de- 
fendant mentioned in an application to sue 
pa^ipcris dies, the applicant is not 
affected by the provisions of this rule. 7 B. 
373. The rule docs not apply to cases in 
which an assignment or creation of an in- 
terest pending tho appeal plus tho death of 
tho assignor, arises. Such eases fall under 
R, 10. 9 B. 151. This nilo and not R. 9 

applies to the bringing on record of tho 
L.Rs. of a deceased defendant, in a suit for 
rfuMolution of a partnership. 16 B. 27. As 
to applicability of rule to partition suit after 
tho passing of preliminary decree, see 1933 C. 
696=60 C. 940. See also 11 O.W.N. M87; 1938 
Sind 239. Death of one of the defendants 
in a partition suit after preliminary deoreo 
and before final decree does not cause abate- 
ment. But this is not applicable to appeal 
from preliminary decree. In such an appeal 
in which tho preliminary decree is put in 
jeopardy it is necessary that all the parties 
interested should bo joined; and if a respon- 
dent who was ono of the alienees impleaded 
in tho suit dies during tho pendency of tM 
appeal and if his L.Rs. are not impleaded 
ns parties within tho time limited, the appeal 
must necessarily abate. 30 S.L.R-. 428; 11 

O. W.N. 1487 = 1935 O. ,36; 1935 O.W.N. 401 
= 1935 O. 329. So also where one of tho 
co-sharer respondents dies and his L.w. 
not brought on record, tho whole appeal 
abates. 154 I.C. 856=16 Pat.L.T. 308=1935 

P. 241. When some of several rwpondoma 

die and thoir L. Rs. are not added, the 
abates only so far ns they are and 

must proceed against tho 0^1'®!*’ « ^ — 

See aUo 22 B. 718; 94 I.O. 30^; 48 A- |51- 
91 I.C. 859=1986 A. 234; 4 P. 63-1925 P. 
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480; 102 r.C. 304=1927 L. 783; 100 I.C 839 
= 28 Punj.L.R. 148; 1025 N. 299; 85 I.C. 503 
= 1925 A. 623; 4 P, 187=1925 P. 434; 6 L. 
233 = 86 I.C. 1; 49 B. 118 = 85 I.C. 197; 1928 
L. 572 = 10 L. 7 (F.B.); 1928 M. 1148; 50 
A. 599 — 1928 A. 172. So also where a mort- 
gagee 8uea for recowry of niortgiigc money, 
and one of tho mortgagors dies pending suit, 
and no L. Its. of tho doccase<l mortgagor are 
brought on record within limitation, the 
wholo suit does not abate. 132 I.C. 31 = 1931 
AX.J. 902 = 1931 A. 235; 1933 L. 1001 
(Case of appt*al by mortgagee and a pumne 
mortgagee dying.) But in cases where the 
cause of action is one and indivisible like 
prt'-tmption suit and rtprtscntative suit, tho 
appeal will fail la toto. ‘lO I.C. 324 = 23 \ 
L..i. 935; 89 I.C. 37S; 23 A.L..I. 938; 48 

A. 81 = 1926 A. 128; 94 I.C. 2.");i (1); 92 I.C. 

35=26 Punj.L.R. 797; 1928 L. 869; .ll A. 
267 — 56 I. A. 80 = 56 3ii4: 1929 N 

358; 1930 L. 33; 27 N.L.R. 220 = 1931 X. 
184: 35 P.L.R. 513=1934 L. 429. Suit 

against three members of a joint Hiiitiu 
famUy — Death of ono of thoni (respondent) 
pending appeal— L. R. not brought on record 
— Whole appeal abates. 7 i*. 285=108 I.C. 
552; r.L.R. 1937 Nug. 423. Sr, obo 1933 
I*. 646. But where tlio mntuif/cr of the 

family <lied after the disposal of tlm appeal 
but before tho sccrond appeal was filed but 
tlie succeeding manager and tho other adult 
co-purecner were impleaded as party ri-spon- 
<lent8, hi Id, that tho oini.ssion to implead the 
L.Rs. of tho deceased manager was not fatal 
to the second appeal. l‘>32 M.W.N. 491 [51 

B. 450, (PC..). Ref.}; 1935 R.D. 5. Death of 
ono of throe <lc*fcn<iants who were brothers — 

i<low of dcceaso<l not implemled as legal 
representatives— Repn‘sentation by other de- 
fendants that they formed joint family — 
Plaintiff acting ijj good faitli — Decree binds 
legal representatives. 42 P.r,.R. 806. On 
death of tho defendant who is sued im an 
executor, tho instate of tlie testator devolves 
on tho residuary legatee, and if he is not 
brought on the record of tlie appeal within 
tlio period of the limitation provided for by 
law. tho appeal abates. 62 C. 998. Suit for 
pos.scssion of land and demolition of buildings 
thereon — Decree — Appeal by all defendants— 
l)«*nth of one of them — Representative not 
added — Plaintiff V suit dismissed in toto. Rdd 
there was nothing improper in it. 19.35 a. 
L..r. 501 — 1935 A. 640. Suit for declaration 
of plaintiff's ovmcrship and injunction re- 
straining dofendant-s — Death of one defend- 
ant — L. R. not brought on record — Suit abates 
in toto, 118 I.C. 437 = 1929 L, 256. But see 
contra. 150 I.C. 148 = 3 A.W.R. 015=193.1 
A. 716, which us a suit for possession and in- 
junction against trespfissers. Where the 
rights of the defendants as a body were in 
question, held, tho entire suit abates on ac- 
count of tlie death of one, 28 Punj.L.R, 52 
=99 I.C. 970=1927 L. 87; 1925 A. 141 = 22 
A.L.J. 1033; 89 I.C, 162. See also 8 L.L.J. 

C.C.M.— 142 


Tr ott- docrw); 9 P. 693; 168 
I.C. 983 — lJ3o I. 4.10. Representative suit 
under O. 1, R, 8 — Death of respondents other 
than representatives— Failure to bring L.Its. 
on record — Aiija'a! do<*8 not abate. 120 I C 
*94-1930 L. 18; 1.32 I.C. 657=1931 L. 610; 

= L. 682. SCe 
also 1937 Pat. 149 = 17 Pat.L.T. 926. O. 22 

cannot bo applied to a suit or appejil insti- 
tuted or defended by a few persoius on behalf 
of numerous persons not on rivord under O. 
1, R. 8, C.P. Code, where certain respondents 
to an appwil are allowed by tho Court to 
< efend the appeal on behalf of all the respon- 
dents who arc a largo number, the death i,f 
some of such respondents defending the an- 
[•eal will not result in the abatement of tho 
appe.'il l,y reason of the omission to impleml 
or substitute their heirs within the time limit- 
c*l. It IS for the Court in sueh a case to 
decide whetl.er it will permit tho remaining 
risp.mdents to eontiue to defend tho appeal 
or whether it will in.sist on the original num- 
ber of respondents being maintaine<l by add- 
ing Bonio of tho respondents. 18 Pat 

037=1940 Pat. 180. Sfe also 
I? C3. Wliere a person is appointed 

by the Court on an application under O. 1, R. 8 
to be sued and defend the suit on behalf of 
a class, he i.s not a party to the suit in his 
personal capacity, but is impleaded as a re- 
presentative of a elass and derives authority 
to do so from the order of the Court. This 
right IS personal to him, and on his death it 
does not survive to his personal heirs who 
witliout another order by the Court appoint- 
lUg thern^ or any of co nomine have no 
nullionty to act as representatives of tho 
class. In 8u(*h a ease tho right to sue docs 

provisions of 

u. Rr. 3 and 4 do not apply. Hence it 
18 not necessary for tho plaintiff under the 
Jaw to bring hia legal representatives on the 
record ns defendants, as required by O 22 
R. 4 within tho period of 90 daj-s prescribed 
under Art. 177, Limitation Act 1939 
Lah. 572. Sec aim 1937 Pat. 149. In a suit 
for deelaration of title where one of the de- 
fendants dies and his L.Rs. are not brought 
on record tho suit abates against the deceased 

against all. 1930 A. 

ordinary test to see 
whether tho suit a?)atod against other dofond- 
ants was that if the continuation of the suit 
wouhl result in conflicting decrees, then the 
suit miLst abate against tho other defendants 
as 'yll. hut if there would be no such con- 
tradiction, then it would not abate against all. 
1936 N. 292. S^e aim 1935 O.W.N. 297; 
1936 P. 191 ; 1936 R.D. 473. In a suit filed 
against a Hindu joint family business form- 
ed by brothers none of them was impleaded 
ns tho manager of the joint famil.v. The 
eldest member died but his son wan not 
brought on record. Held, that suit abated 
against him only and not against other de- 
fendants. 1936 N. 292. WTiere in a suit on 
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NOTES. 

a Imnd-notc, tho trial Court having either 
intentionallj’ or through oversight omitted to 
grant interest pendente lite, the plaintiff 
appeals from the suit praying for grant of 
interest pendente life and during the pen- 
dency of the appeal one of the respondent 
dies and the appellant fails to bring \vs L. R. 
on record within the prescribed period, tho 
appeal abates as a whole, because if the ap- 
peal is allowed there would be two inconsis- 
tent decrees on the basis of the same hand- 
note. 101 I.C. 862=1036 P. 101. An ap- 
peal as a whole does not abate on the death 
of a pro forma rrspondent. 1925 L. 651 (2) = 
02 I.C. 261. Scc oho 60 C.L..T. 225. Wh-re 
in a suit on a mortgage for sale certa-r. 
defendants arc impleaded as being in pos- 
session and ocoipatlon of the mortg.sged pr(>- 
perties and not bccaiise they are interested 
in the equity of redemption such defendants 
are only proper but not necessary parties to 
the suit. If, therefore, one of such defen- 
dants dies pending an appeal from the decree 
in the suit, and heirs are not brought on re- 
cord. the appeal would abate only as against 
that particular defendant and not ns a whole. 
16 Pat.L.T, 803 = 1035 P. 383. Where the 
question in dispute in the suit does nof afTeet 
tho deceased defendant the suit docs not 
abate. 01 I.C. 32 = 1026 L. 180; 1027 T.. * 118 . 
Tho question of the abatemen* of the whoh> 
suit depends on whether the deceased uas 
such a necessary party that his absence 
should result, in the dismissal of the whole 
suit. 01 I.C. 001 = 1026 M. 370; 1030 L 
353; 1033 L. 120 = 143 I.C. 364. Wliether 
abatement is in Into or in part — Teat. See 13 
L. 70=137 I.C. 820 = 1032 L, 281; 1033 R. 
384; 16 L. 747=37 P.L.R. 8.50 = 1035 T. .853 
ri028 L. 572 (F.B.l and 1030 L. 126. Appl.l 
Tho question whether an appeal can or 
cannot proceed in the absence of the L.Rs. 
of one of tho respondents who has died, must 
depend upon tho nature of each case etui it 
is impossible to lay down a geaornl Jule pp- 
plicablo to such cases. Each case m»'«»t de- 
pend upon its own circumstances. (Ibid.) 
Whero pending an appeal against a .it«int 
decree in favour of three ro-saare.-s, one of 
the respondents died, held, the appeal cannot 
proceed in tho absence of the L.Rs. of tho 
deceased. 53 C. 752; 43 C.L..T. 401=1926 C 
893. Sec also 100 I.C. 482 = 1927 A. 331: 
137 I.C. 319 = 1932 M, 212: 135 I.C 245 = 
1932 A.L..T. 219 = 1935 O.W.N. 297. Po abo 
where one of several respondents to an 
appeal, who are joint tenants of a hoMinf?, 
dies pending tho appeal. 1935 R.D. 5=16 L.R. 
173 (Rev.). Suit under S. 106, B. T. Act — 
Ajpeal by ono co ft'iarcT landlord— Tlcath of 
rcspondont-co-sliarer — Abatement tn toto. 
140 I.C. 831 r2)=37 C.W.N. 7.56=58 C.L.J. 
29=1933 C. 787. But whore each of the 
plaintiffs has an ascertained share distinit. 
from tho others, tho more fact that the L.Rs, 
of one of them have lU't been brought on 
record is not prejudicial to the prosecution 
of the appeal. 27 N. A.Vt 22^* X C/« 

-1931 K 184; 146 LC. 045. See aho 140 T, 


C. 154 — 1933 L. 556. There were two sepa- 
rate attachments of a bungalow by two 
dccreo-holdors. On objection to the attach- 
ments being dismissed, a suit was filed under 
O 21. R. 63, which was also disnussed. Tho 
objector preferred an appeal impleading 
both the dccrco-liolders as respondents. WIuu 
tho appeal came up for hearing, it was 
reported th.at one of the decroe-.ioiders had 
more thfin throo months prcviounly nnd 
an order was passed that the appeal had abut- 
cd against him. Held, that the appeal did 
not abate in loto and that it could proccc'’ 
against tho surviving respondent. 38 P.L.B. 
l.()9 L.Rs. already on record— Application 
still necessnn,-. 90 I.C. 41=1926 L. 37: 3 
P. 853 = 1025 P. 123; 150 I.C. 915=1934 N. 
1(55. But see 1926 L. 607 = 7 L, 399; 1930 
M. 579 = 126 I.C. 486; 51 M. 347 = 54 M.L. 
•T. 675; 15 P.L.T. 380=1934 P. 427; 144 T 
C. 618-1933 L. 710; 144 I.C. 007 = 34 P.L.R 
778-193.3 L. 765; 1939 A.M.L.J, 109. When 
a suit is instituted against a dead man, Court 
cannot substitute the representative ns defen- 
dants. 17 M.L..T. 551; 9 L 526; 1928 M. 
W.N. 240; 143 I.C. 596 = 37 L.W. 489=1933 
M. 454. Tlio general rule is that, ns the re 
presentativo of a deceased plaintiff can only 
prosecute tho cause of action ns originally 
fratned, so tho defendant can raise no other 
defenco against him tlmn ho could havo raised 
against tho decenscil. 19 M. 347; 1930 A. 
348=1930 A.L.J. 836 = 123 I.C. 376. mere 
nn app'ml is filed against a dead person no 
qtjestion of abatement arises, Court may in 
stich cases excuse time and permit L.Rs. tj 
be impleadcxl. 33 P.L.R. 116 = 1932 L. 305= 
138 I.C. 277. Decree passed in favour of two 
persons — Only one applying for execution 
and getting order — Judgment-debtor appeal 
ing — Other decree-holder dead before filing 
appeal — Judgment-debtor applying for sub- 
stiriition of L. Rs. after prescribed time— 
Appeal is not barred against representatives. 
118 I.C. 901=1929 L. 673. See oUo 1939 
A.M.L.J. 109. Proceedings ns regards taking 
additional evidence, under the direction of 
the appellate Court pending in lower Court — 
One of tho respondents dying — Application 
for susbtitution of names can bo entertained 
bv tho appellate Court and not by the lower 
Court. 115 I.C. 610 = 1929 A. 310. Respon- 
dent’s L.R. wishing to bring himself on re 
cord ought to apply by petition under O. 22. 

R. 4. but ho need not applv for setting aside 
abatement. 139 I.C. 574 = 

= 1932 M. 527. Deerco against dmd perso.n 
is void as also tho execution sale in pursuance 
thereof. L. R. of deceased can be grantoil 
restitution bv Court by virtue of its inherent 
power. 11 P.L.T. 361. Whore a respondent 
dies before tho decree of appellate 
his T.. R. is not brought on record, if the ap 
peal is of such a nature that it can pr 
without bringing tJio L. R. on i,--,.. 

appellate Court passed tho decreo , « 
ing tho merits, tho decree is not m 
that reason, and it can be ex^utwl .f it 
not bniTod under Art. 182. (IMO M. 719. 

39 M. 386 and 1925 P. 480, FoU-) 14® I*”* 
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(3) Where within the time limited by law no application is made under 
sub-rule (i), the suit shall abate as against the deceased defendant. 


NOTES. 

765—1933 M. 218. Delay in making appli- 
cation to implead L. Its. — Wlien condoned. 
32 P.L.R. 822=1932 L. 148. Application 
to implead L. Rs. — When extension of time 
granted. 15 R.D. 476 = 12 L.E. 237 (Rev.). 
^\^lere the legal representative of a deceased 
defendant is already on the record, an appli- 
cation to bring his legal rcpr(«entative on 
record within tlireo montlig is not neccssarv. 
It is enough if the fact is brought to the 
notice of the Court and is recorded 1938 0 
W.N. ' 1043 = 1938 Oudh 259.’ Where 
there are several defendants to a case, oulv 
some of whom are contesting the o:ise active 
ly the knowliHlge of the sdent defendants may 
bo presumed from the fsict that other co- 
defendants aro actively contesting the pro- 
ee«*ding8. But this i>resumption cun Imrdlv 
apply to a deccaao^l defendant. Neitljcr liis 
knowknlge nor that of his heirs can bo i>ro- 
Burned from the fact that some of tho other 
defendants, who are alive, are eoufesting the 
proceedings. Tho provisions of O, 22. R. 4 
aro m.andatory and it is noceasHry before the 
procfydmgs enn c.«ntimio that when one of 
tho defendants dins his lieirs nujst bo brought 
on tho record. 1940 A.W.R. (B.R.) 19r) = l 94 f) 
O.A. 1021. A coun/<r-c/aim s.'aiuh in ihr 
same category ag a cross-suit for tho pur- 
poses of tho C. P. Code, and countcr-ehiiin 
would abate by reason of the om ssion to 
bring the heirs of tho deceased defendant to 
the counter-claim on record in tho counter- 
claun. On the plaintiff's death (tho plaintiff 
in tho suit) his heirs ean ooino on record and 
amend the plaint which is their pleading. But 
it is no part of their duty to amend the titl"* 
of tho written statemont. If (ho defendant 
who eounter-claims wants to amend the till.* 
of his counter-claim and his written state 
ment, It is his duty to obtain an order for 
that purpoflo. I.L.R, (lO-lO) Bom. 10 = 41 
Boin.L.R. 1288 = 1940 Bom. 117. 

Miscei.la.vkous. — A n npplic.'ition under 
O. 22, R. 5 pniyiDg for decision ns to who the 
L. R. 19 , may ho treated ns ono under R 4 
to bring on record any particular person as 
L. R. 38 L.W. 792 = 1933 M. 920=05 M.L. 
J. <98. Causo of action for breach of trust 
survives against L.R, of deceased trustee 40 
KW, 122 = 1934 M. 448 = 07 M.L.J. 222. 
Where one of the tort-feasors dies during The 
course of tho suit and his L. Rs. nro not 
brought upon tho record within time, the suit 
can proceed without them, as the death of 
ono tort-feasor cannot affect tho case against 
another. .30 P.L.R. 182 = 10.34 L. 941. Plaint- 
iffs formerly a firm— Subsequent dissolution 
— Suit in individual capacity by all partners 
but not in name of firm — Death of ono pend- 
ing appeal — L. R. not added in time. IlelO. 
that O. 30, R. 4 did not apply and suit abated 
as a whole. 148 T.C. 33.3 = 1935 P. 121. So 
also where defendants constituted a firm but 
sued on individually. 14 L. 543 = 19.33 L. .356. 
Where several L.^. of a deceased party 
have been brought on the record, if one of 


them die's aiid tho estate continues to be re- 
presented by tho remaining L.Rs. the omis- 
sion to impk*ad the heir of tho deceased L B. 
does not cause abatement of the c^ise In 
such a caso there is no lack of representa- 
tion, because, tho remaining representatives 
can as well represent tho estate as the 
original group did. 1934 M. 7.'{0 (2) = 07 M. 
L.J. 081. If tho petitioning creditor dies, no 
valid order of adjudication can l>o made But 
where a person, who is not lUrectly partici- 
jiating in tho insol\x*ncy proceMings, dies 
pending an appeal, the first step for the insul- 
vent-appellant to take is to bring his own 
appejil into order by getting the L.R. of d-- 
censed petitioning creditor impleaded befor-' 
urging that Tlio order of adjudication itself 
IS a nullity. 145 I.C. 474 = 34 P.I,R 8'>7 = 
19.33 h. V,42 (2). • 

O. 22, R. 4 (3). — No order declarirg 
akatenient necessary. The suit abates auto- 
matically. 7 L. 73 = 94 I.C. 422 = 1920 L 234- 
48 A. 334 = 24 A.L.T, .309=93 I.C. 313 = 
1920 A. 217 (F.B.), overruling 44 A 4.59 nnd 
upholding 42 A. .540; 112 I.C. 5 = 1928 L 740* 
152 I.C. 227 = .35 P.L.R. 457=19.34 l'44‘>’ 

- J.)37 Bom. 401. An application filed to set 
aBide such abatement within 00 davs from 
tho date of abatement of suit is proper and 
not premature, ewen though it is made before 
the order of tho Court that tho suit had 

H r •> «ome of 

trjo of the (locousofl persons are brought 

on reeord xvithin the time the suit does not 

abnto though other L.Rs. are left out. 1928 

M. 1199— 117 I.C. 138. Meaning of L.R. — 

Only ono of several representatives added. 

Held appeal abated. 14 L. 54.3 = 142 I.C. ntO 

= L. 336, Rut see 14-4 I.C 

(It^.) 17 R.D. 610 (Caste of proceedings 
under U. P. Land Revenue Act III of 1901) 
\Wiero an applicant under S. 21.A of the 
I unjab Alienation of Land Act omits to 
implead tlw L.Rs. of one of tho necessary 
par ICS thereto who is dead, tho applicatiim 
abates under O 22, R. 4 (3), C. P. Code. 1935 
L. 44.3. So aI."o m suit under S. 44, Agra 

O.W.N. (522 = 1940 Oudh 305. 

LisrrTATiON.— Art. 175. lO A. 204 :f. 

<5^2=1925 L. 599 
(1), 19.37 Lali. /94. Under 0. 22, R. 9 (.3) 
w lie 1 specifically applies tho provisions of S. 

5 of tho Limitation Act to tho application to 
set aside abatements, tho Court has power to 
extend tho time to tho applicant to bring the 
L.Rs. on records. 1035 L. 44.3. 

1 order declaring that the suit 

had abated because tho L.R. of fho deceased 
tiefendnnt had not been brought on tho 
record in timo is a decroo and appealable ns 
such though no formal decree dismissing the 
suit had been drawm up. 10 P. 471 = 1.33 TO 

K' 

480, Foil.) An appeal against a findino- tlet 
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LOG. AMS. [Calcutta,] i. At the end of sub-rule 3 deUu the oeriod anA /»//// 
words except as hereinafter provided.” ^ penoa and add the 

2. /ns^r/ the following as sub-rule 4* 

effect as if it has been pronounced before death took place ’ 

end. *■• 4 as hereinafter provided » were added at the 

O. 22, r. (4). Insert as sub-rule (4) : — 

.V 1 1 *^®“*'*’ '^secs fit, may exempt the plaintiff from the necessity to substih.t^ 

Ac legal representative of any such defendant who has been declared « arte or whThlT ff ilM ti fi U 

theTud‘^"cnt^mry in sich casr*!^^ pronoun«d^'‘agairS ^^he ""LfdlleS^nt^noulS ^th'* 
Sc pfaTe'.’ “ *’as been profonneed 


NOTES. 

a suit had abated is maintainable but such an 
appeal is one against the docroe in the suit 
and it should be accompanied by a copy of 
the decree. 2(1 S.L.R. 81. But .see 34 PX.R. 
221=1033 L. 152. An order setting aside rn 
abatement in the course of trial and allowing 
substitution of the heirs of a decens-’d part;7. 
cannot bo questioned in appeal from the 
decree in the suit whether such an ord'*r is 
passed before or simultaneously with the 
decree. 14 L. .301 = 141 I.C. 337 = 34 P.L.R. 
221 = 1033 L. 352. 

Revision.— .ST c^ 2(1 M. 224: 21 L.W 21 = 
1025 M. 456; 101 T.O. 84=1027 O. 221. 

O. 22. R. 4 (4) (Madras). — O. 22. R. 4 (4) 
is applicable to appeals al.so ns provided by 
R. 11. The power which the njle giv"^ to 
the Court to grant exemption ig of course 
only discretionary and probably it rnre’y will 
bo oxerci8e<l in the case of a single respon- 
dent. But where there are several rosnon- 
dents wlioso interests arc common, and ^oine 
contest and others do not enter appearance, 
it is fairly safe to assume that the defence' 
of the decree has been left in the hands of 
some on behalf of all. Hence where on the 
death of one of the respondents, the nnpel- 
lants fail to bring on record his L.R. the ap- 
pellate Court has jurisdiction to exempt his 
being brought on record and the appel- 
late decree has the same foreo and effect ns 
if it had been passed before ho died, 58 M. 
752=1035 M. 236=68 M.L..T. 318. 

O. 22. Rr. 4 and 6.— O. 22, Rr. 4 and 5, do 
not apply to a case where the defendant dies 
after the passing of a preliminary decree as 
the rights of tho parties are already det<*r- 
mined by tho passing of tho preliminary 
decree. 1037 Lah. 615. See also 42 
Bora.L.R. 663 = 1940 Bom. 318. A decree 
obtained against a wrong legal representative 
might bind the true reprosentativo who was 
no party to the decree, if it bo shown that tho 
plaintiff had acted hon<i fide and was ignorant 
of tho true facts, that there was no fraud 
or collusion and that the person wrongly im- 
pleaded was impleaded in a representative 
capacity, the decree also being passed against 
him 08 representing tho state. 22 Pat.L.T. 
338=3041 Pat. 299. 

O. 22, Br. 4 and 9.— O. 22, Rr. 4 and 9 


contemplate two separate proceedings aud in 
no case can an application wluch is meant to 
bo under O. 22 R. 4 be treated os one under 
a 22, R. 9. 190 I.C. 30=A.I.R. 1940 Pesh. 

^ — Wliere in an appeal 

the relief claimed against tho respondents is 
joint, and one of tho respondents dies but 
his L.Rs. aro not added within the time allow- 
ed by law, tho whole appeal will abate under 

^ 1^*40 A.W.R. 

(BR.) 328 = 1940 O.A. 779. Wliero an ap- 
pellant claims correction of tlie khatauni and 
wants his name to bo entered as the exclusive 
holdCT of tho sir and khudkasht situated in 
potti and for tho oxpunction of the nameg of 
all tho rojipondonts, and one of tho respon- 
dentg dies ponding appeal and his legal re- 
presentatives aro not brought on record, under 
O. 22, R. 4 read with R. 11, tho appeal abates 
not only against tho legal repreacntnti”es of 
that respondent but also ns against fhe re- 
maining respondents inasmuch ns the relief 
claimed against tho various respondents is not 
aeparato but joint. 1940 B.D. 217=1040 A. 
W.R. (B.R.) 82. If in an appeal, tho nbsenco 
of tho legal representatives of a deceased 
party from the record would result in tho 
possibility of two inconsistent and contradic- 
tory decrooa or will make it impossible effect- 
ively to exeeuto a decree that may bo passed 
in tho appeal, tho appeal must fail. Whero 
a joint relief is being sought for by the 
plaintiff against all tho defendants on whoso 
joint act the cause of action for tho suit is 
based, and ono of tho defendants dies during 
tho pendency of tho appeal against tho dis- 
missal of tho suit, and whero his legal repre- 
sentatlvca aro not brought on record, tho 
appeal is incompetent. In tho nbseneo of the 
legal represontntives it is not possihlo to 
grant tho relief prayed for by tho plaintiff 
appellant, becauso it insolvea tho taking of 
action which cannot bo completed _ 

their joining in it. I.L.R. (1939) All. 0-1 — 
1939 A.L.J. 807=1039 All. 608. 

O. 22. Rr. 4 and 12.— Tho failure to bring 

the legal representative of tho ' 

debtor on record does not — 

tho proceedings a nullity. 3938 N.L.J. 

1038 Nag. 308. 


as 
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5. Where a question arises as to whether any person is or is not tlie legal 

Determination of question ^‘^P^^scntative of a deceased plaintiff or a deceased 
to legal rcprescnutivc. deteiidant, such question shall be determined by the 

following as a proviso to r. r, of O 22 •— 

♦ L ‘j tliai an appellate Court before determining it n»av dirZ-f t 1 

take evidence thereon and to return llie evidence so taken together with Ik Hr. l 
may take such finding and reasons into consideration in detefmining the 

■i86 = 4G M. 190. I*roper L.Us. will he iu 11 

th^ bo in poasoasion of asaets. rihid) 
Inquiry into right — (Question of adoption 1(J 
I.C. 798; 9 I.C. 6031=9 M.L.T. 403.^ 

“CoUKT”— The word “Court" moans the 
Court before whom the question arises. 
the trial Court if the question arises at the 
trial stage or the appellate Court if the quev 
lon arises in appeal. 3 i>at.L.T. 380 = 65^1 C 
331. ilio effect of allowing an appeal to bo 
can and a dec-reo passed'* in ignCaee of 
tho death of one of the joint plaintiffs is ihat 

o3 I.C. 0I8. Death after hearing but heforo 

lii32 A.U iwi,.'**- '^1- 

L.K.'“"o M !77 =To M.L.J.Irt'"'' 

pereun^^Tl "h “> a 

adjudication nf'ld^ “ deceased pialatiff is an 

I«d = ]il 2 (i I, ISl 38 IC 

=2 Vm i:S fi, 33“ ' o'sli 

. m ; hso (f'mI ■ 

It ^5^^ passed under O 

sentativePdo nft ' i’Lu*;" dote ^ ^ 

ofanvcIainmn ;;?*i?_‘^.^^‘'"™‘«‘> the rights 


NOTES. 

O. 22, E. 6; Scope of rule. — Under 0 22 
K. o, It is tiio duty of tho Court to go 'into 
tho matter us to who is tho proper person to 
be substituted iu place of a deceased party. 
It 18 not sufficient for tJie Court to merely 
substitute ono petitioner (who applies for sub- 
stitution) m preference to another. That is 
clearly wrong. The order of substitution can 

enquiry. 18 Pat.L.T. 763 

Ti r K- "56 = 1937 Pat. 530. 

Ihe dispute nt^ed not bo between persons 

represent the deceased plaintiff. 
18 M. 496. Are oLo 21 JB. 162 (168). The 
rule aj, plica even when there is but ono 
claimant and tli© defendant denies his npre- 
scntativo character. 17 M. 209 (210) Con- 
test as to who is L.R. The dispute should be 
decided at or before, tho final hearing on the 

I'-W. 21 = 1925 M. 456. 

■'35=-11 O.W.K, -J17 = W34 
U. d37 (CiiSe where the L.R. of deceased res- 

pondtnit was uppeJhuit liinisi'lf). L.K. 

Courts order after due notice to parties 

oamo whether can bo re-opentni on tlie 
ground that tlioro are other heirs. Ill I.C 
238. Internieddler cannot bo recognised as 
— IV I-b\ 178. AVe 42 M. 76 

y»7=1918 M.W.N. 
^8; 180 I.C. 812 = 1939 Pat. 117; 1938 P.W. 
N. 803. Where the appellant in an uppejil dies 
and one of his heirs is, on hig application, sub- 
stituted as tho legal representative of the 
deceased appellant after notice to the other 
heirs lunl without any objection on their part, 
ho question so far os the appeal is concern- 
ed, 18 final and cannot bo re-opened; and it 
miwt bo held to liavo been construftivelv dc- 
cuUmI that the substituted heir is tho 'legal 
representative of tho deceased and competent 

weal in that capacity. 19 
Pat. 433 = 1940 Pat. 516. ^ 

Chafftry., J.-Under O. 22, R. 5, the ques- 
tion as to who IB tho legal representative has 
to bo decided, and the person substituted 
Shall, for tho purpose of the suit or appeal 
bo decMued to bo liis legal representative An 
ex parte order is as much binding as a 'con- 
tested order, and the order of substitution 
cannot be challenged by tho other heirs in the 
suit or appeal. 19 Pat, 433 = 1940 
Pat. 516. When two persons claim to repre- 
sent tho judgment-debtor, both of them night 
bo placwl on tho record with tho consent of 
the decree-holder. 13 B. 22. See also 8 M 
300; 18 B. 224; 26 M. 224. The appointment 
of a L.R. of a deceased plaintiff under this 
rule is not a determination of an issue which 
is properly niised in the suit. 28 A. 109. As 
to delegation of powers of inquiry as to who 
is L.R. see 39 T.C. 893. Wrong L.R. brought 
on record— Proper L.R's. rights. 43 M.L.J. 


•' d„ '"'■Oing 


orde 




an issue does nor decision on sui h 

P L R ifi \ ? aa rcs judicata 43 

though not^« yudVca"a Is 

suit in which it is ^ ^ 

the ground . concerned, not on 

8. 47 C P rnrln but beca*'So of 

finally conclm?ed'bi,^r*^i^''—*^‘°“ 

R 5 OYrPni- ; ^ ^ decision under O 12, 

in which thl i concerns the suit 

to aff<Sf suit can be used 

2r saS/f- ‘execution’, discharge 

witrwlSfT connect^,, 

1930 ■ ^65=19.39 N.L.J. 82= 

1W9 Nag. 147. See also 194O Pat 516 
'vhere m a proceeding under O 2*’ T? V « 
-rtain perrmn is (or Is not) hVjo lAhl 
L.R. of a deceased party the eamo question 
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6. Notwithstanding anything contained in the foregoing rules, whether the 

.... . , ^ cause of action survives or not, there shall be no abate- 

dc^a/ancrTe"rinr“'“" f ^eath of either party betweerr 

the conclusion ot the hearing and the pronouncing 
of the judgment, but judgment may in such case be pronounced notwithstanding 
the death and shall have the same force and effect as if it had been pronounced 
before the death took place. 

7 . (i) The marriage of a female plaintiff or defendant shall not cause the 

suit to abate, but the suit may notwithstanding be 
of femde party ^ proceeded with to judgment, and, where the decree is 

against a female deiendant, it may be executed against 
her alone. ® 

vp) Where the Imsband is by law liable for the debts of his wife, the decree 
may, with the permission of the Court, be executed against the husband also ; 
and, m case of judgment for the wife, execution of the decree may, with such 
permission, be issued upon the application of the husband, where the husband 
is by law entitled to the subject-matter of the decree. 

8. ( 1 ) The insolvency of a plaintiff in any suit whi ch the assignee or receiver 

I.L.R. (1940) Bom. 689. Death of j/arty 
lifter hearing and before decree—Decrei} 
passed is not bad — No application for substi- 
tution of mames necessary. 1932 A.L.J 1069 
= 1933 A. in. See 32 I.C. 18. Wlicre one 
of tho appellants to His Majesty in Council 
died before tho passing of tho Privj' Council 
decree, and no substitution was made, tho 
Privy Council decree could not bo hold 
void by the Courts in Indio. 58 I.C. 212 = 1 
P.L.T. 426 (1 Pat.L.T. 325=5 P.L.J. 314. 
Foil.) Failure to substitute would have ren- 
dered the decree void only in so far as it -vus 
in favour of tho deceased appellant. 1 P.L.T. 
426. Where during the interval between tho 
last date of hearing of the suit and tho date 
on which tho judgment is pronounced, tho 
Court makes local inspection of the site 
suit and makes a roferonco to it in its judg- 
ment. tho hearing of tho suit cannot be said 
to ha\-o conclu<led on that date of heanng 
within tho moaning of O. 22, H. 6. 364 I.C. 
971 = 19.36 Lah. 578. Nor can tho preliminary 
docroo in a mortgage suit bo regarded as tho 
conclusion of tho honring,' witlun tho 
mwming of O. 22, B. 6. 39 O.W.N. 1284. 

Whore on an application to sot aside ex parte 
decree, a conditional order was passed that 
if I?. 1.*) was deposited by a certain date tho 
ex parte decree would bo sot aside, and other- 
wiso it would stand, between the date of tho 
order anti tho time fixed for deposit ono of 
tho plaintiffs dicvl. L.R. was not added, and 
tho Court recorded tho final order setting 
aside the rx parte decree. Held, that failure 
to implead L.R. did not affect the finol order 
which was merely formal, and that tho matter 
was covered bv tho principles underlying • 

22, R 6. 62 C. 1057=39 O.W.N. 863-01 C. 

L..T. 319=1935 C. 500. 

O, 22. B. 8: Scope and Application or 

Rule.— Tho rule applies only to a 
there is an actual bankruptcy 
in which there is on aslgnw ^ce.vor 
appointed. It does not apply to a 
there has been a more 202 ' R 8 

See aUo 31 Bom.L.B. ifeonfln- 

appHos to an insolvent plaintiff an 


NOTES. 

can bo re-agitatcd in separate suit and is not 
barrcKl by tho rule of res judicata. 1934 L. 
405; 166 I.C. 393 = 1937 O.W.N. 17=1937 O. 
220 (F.B.) (8 Luck. 477 Overr.) ; 169 I.C. 798 
= 1937 O.W.N. 782. 

O. 22. R. 6: Scope op hulk. — Tlie rule 
supersedes tho ruling in A.W.N. (1901), p. 4 
and follows tho rulings in 19 B. 807. A ';ccri'o 
pa^ed after defendant’s death without L.R. 
representing him afterwards, is a nullity. 17 
C.L..r, 634; 17 I.A. 150=13 A. 53 (F.C.); 
1930 S. 259. See also 182 I.C. 208 = 5 B.R. 
732 (case of decri-o for amount admitted >.y 
defendant). Death of a party to a legal 
action — Decision on the merits of tho action 
after tho death and before abatement — L.Rs. 
not brought on record on the date of the deci- 
sion — Tho decision not valid. 1929 M. 802 = 
57 M.L.J. 424 = 120 LC. 374. The decree 
might bo impeached in execution without 
resorting to separate suit. 20 I.C. 506=17 
C.L.J. 634; 16 I.C. 58 = 16 C.L.J. .571; 2 L. 
L.J. 144; 38 M.L.J. 413 = 42 I.C. 530; 31 I. 
C. 198 = 38 M. 682; 40 A. 423 = 45 I.C. 21. 
Decrco against a dead person is void ah initio 
— Execution procewlings also void. 11 I.C. 
782=4 Bur.L.T. 164. An appollant died on 
tho day fixed for tho licaring of tho appeal 
but before tho hearing. Held, his L.R.*^. were 
not bound by the decrco and the appeal must 
be reheard. 55 I.C. 498. See also 43 I.C. 161 
= 14 N.L.B. 71. Death during argument — 
Judgment pronounced without L.R. is i»ad. 
48 I.C. 859; 106 P.R. 1915. Death of party 
before judgment — ^Withdrawal of suit. 4 
Pat.L.J. 240 = 50 I.C. 529 (F.B.). Where a 
defendant dies after the hearinff of a case and 
arguments hut before the pronouncement of 
the judgment and the plaintiff files an app^'al, 
he can bring on record tho L.R. of tho do- 
ceased d^endant without making an applica- 
tion to tho Court for the purpose and the 
appeal does not abate on tho ground that ho 
has not so applied, if tho appellant has sub- 
stitutod tho name of L.R. in place of the oo- 
emsed defendant. 144 LO. 618=1033 L. 710. 
See also 42 Bom.L.B. 663=1940 Bom. 8j8 = 


0. 22, R. 9] 'The Code op Civil Procedure (V op 1908). il35 

wi .. 1 • . ■ 1 . maintain for tiic benefit of his creditors, shall not 

bars suii. assignee or receiver 

dcchncs to continue the suit or (unless lor any special 
reason the Court otherwise duccts) to give security for the costs thereof within 
such time as the Court may direct. 

(a) Where the assignee or receiver neglects or refuses to continue the suit 

Procedure whrrc assigns 0‘‘*>=rcd, 

faik to coniioua auit oTg“« defendant may apply lor the dismi^al of the sui^ 

security. on the ground ol the plaintiff’s insolvency and the 

Court may make an order dismissing the v^uit and 

awarding to the defendant the costs which he has incurred in dclendiiiL^ the 

to be proved as a debt against the plaiiuilf’s estate. ° 

9. (0 Where a suit abates or is dismissed under 

this order, no fresh suit shall be brought on the same 
cause of action. 


ElFcct of abatement or dii- 
missal. 


NOTES. 

ed to euits when tliu ovuuUi meutiuned th«i'*in 
hupjan (ll7 l.C. 480, ovorrukd.) 140 I.C 621 
Mud. 851 = 05 M.L.J. 719 (F.U.). (). 
22, K. 8 uiijjlicB to tho cuae of u suit or un 
uj)|iwU wlikli lias ulroudy been kled befo*' ' 
iiwolvi'ucy occurs. It Jius no uppiicutioJ 
whoro tJio insolvency occurrotl beforo the 
ui»peui wii« filed and indeed beforo the suit 
was brought. 151 l.C. 579=1934 A. 1011 A 
right to appeal against a money-deerce is’ not 
airocted by tho insolvency of tho appellant 
debtor. The uords “might maintain” in O. 22, 
R. 8 (1) metia has tho iiower, or is entitled 
to inaiutuiu. Where pending an appeal 
against a mouoy-docreo tho appellant is ad- 
judicated insolvent, tho Ofliciul .Yssic-noo 
cannot continue tho appeal for tho buicrit 
of tho insolvent’s creditors and the apjieil 
cannot abate under O. 22, It. 8. 43 Bom.l..f{. 
044. \\horo pltuutiff ivas adjudicated in- 
solvent subsequent to suit— Notice to Offiri-il 
Kocciver should bo given. 12 L.W 65l=(ii 
l.C. 300; 109 l.C. 589. Official Assigneu 
mwt bo given an opportunity to prosetuto 

order, scr 

10 J}. 404. But where tho tteceiver after liuo 
notico took no steps to bring himself on the 
record and a third person, claiming to be 
tin ussignoo from tho Official Receiver apt.liod 
to bo brought on the record in place of tho 
original plaintiff and wtinted to maintain tho 
suit for his own benefit. 2/cW, that tho Official 
Receiver not liavang chosen to continue ilm 
suit, the Court liml no option but to dismiss 
tho suit under R. 8, that tho Receiver who 
was no party to tho suit had no interest in 

It. lOf which appL<« only to those cases which 
were not specifically provided for bv the 
prior rulos. 157 l.C. 900 (Lah.). Where 
ponding an appeal tho appellant bccomea in- 
solvent tho appeal can be continued only bv 
the Receiver in insolvency, 18 l.C 022 
aUo 1028 L. 690. No limitation for Official 
Aasigneo to apply for substitution. 43 a 
021^19 A.L.J. 085. Where a plaintiff after 
instituting a suit in formu paupiri^ is adiudi 
emted an insolvent tho Receiver in insolvency 
can continue tho suit in tho samo wav ns tim 
insolvent. 47 l.C. 677=10 A.L.J 440 The 
general principle on which the Courts act is 
not to order further security for the costs 


of the appeal to~Co ^vou merely on The 

’‘PPellunt is poor. 43 J.om. 
L.R 044. ice aUo 40 L.W. 550. As to 
ulmt constitutes costs for which tho Official 

V • ,'^»7=1920 B. 533. Suit insti- 
tuted by insolvent after adjudication- -R- 

cuvvr cannot continue it. 23 l.C. 813. Held, 

t:' i, 

that such proceedings should continue in his 
name. But so far as a judgment-debtor is 

clffi^rthut H 

be irnn n 1 proceedings sliouJd 

the decree-holder 
nw • a.^ljudicutcd insolvent and the 

S continue 

oo o'ted under O. 22, It. jo 

O. 22, R. 9: Scope of Rule.— The rufo 
does not apply to a case in which the de- 

I^^ondent dies. 7 M. 195. See 
« o 8 C. at 842. The rule applies only to 
orders passed under Rr. 4 and 8. 9 C 163 

A Court after declaring that the suit hli 
h ^ ^0*^3 not become f undue 

the abatement if it is moved by an aoDlica- 
tion under R. 9. 1935 Lah. 712 nTi a 

sJriS V construed 

stnctlj. 31 r.L.R. 973 = 1931 L 79 
It IS open to the Court in a prope? case to 
treat an application under O. 22, E. 4 aa 
on opphention under K 9 26 A T p m 

NO ca„«„ of action -ca/l^ tponed 

under thk ’a ' a suit 

tako^ nl 638. An abatement 

on!r« and does not re- 

aftf>r tf y decree-holder died 

after the preliminary decree and tho aomi 
without applying within time to impW 
tbe^elvcfl applied for a final decree, hdd 
tl^iat the Court could in spite of the abate- 
ment pass a final decree. 1932 A.L.J 883 
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(2) The plaintiff or the person claiming to be the legal representative of a 

deceased plaintilf or the assignee or the receiver in the case of an insolvent plaintiff 

may apply for an order to set aside the abatement or dismissal ; and if it is proved 

that he was prevented by any sufficient cause from continuing the suit, the Court 

Shall set aside the abatement or dismissal upon such terms as to costs or otherwise 
as It thinks fit. 


NOTES. 

=1932 A. 698. See also 1939 Lah. 572. 
Tho mere fact that the representative of a 
deceased person happens to bo already a 
party on the record in his own right does not 
dispense with an application for setting 
aside^the abatement and substitution. 29 I. 
C. 470. See also 39 Bom.L.R. 1156* 42 

Bom.L.R. 494=1940 Bom. 2o9. But see 
51 M. 347. Application to implead L.Rs, 
giving no reason for delay, cannot be treat- 
ed as one under this rule for setting aside 
the abatement. 94 I.C. 300=1926 L 474 
But 5CC 112 I.C. 5 = 1928 L. 746. Where a 
deceased plaintiff or appellant leaves an iteir 
or heirs who can, if they choose, apply to be 
brought on record as tho legal rupresentative 
of tho deceased plaintiff or appellant but 
they or any of them neglect to bo brougJit on 
tho record to prosecute the case, tho p-rson 
obtaining the grant of letters of administra- 
tion to tho estate after tho abatomout of the 
suit or appeal is entitled to apply for tlie 
setting aside of tho abatement of the auit 
or appeal and it would be sot aside if suffi- 
cient cause is shown. 1941 Rang.JAU. 371. 
Abatement of suit— Petition for substitution 
Fact of abatement and date of death not 
mentioned— Validity of petition— Application 
for substitution cannot bo treated as one for 
setting aside abatement. 57 C. 148=1930 C. 
422. Abatement — Effect of. 39 I.C. 277 

F;®' M.L.J. 266 = 54 I.C. 

56o. If by some oversight the abatement 
of an appi^al is set aside witliout notice to 
t^he respondents, their objections if any must 
bo heard at tho timo of hcarincr tho upuf^uL 

1928 M. 11^8 = 115 I.C. 150. Suit by alleged 
donor for cancellation of gift — Donor 
dying and suit abating under R. 9— Next suit 

n legatee for possession against fho 
alleged donees is not barred. 27 A.LJ. 492 = 

1929 A 306 = 110 I.C. 502. See also 1939 P. 
W.N. 863=21 Pat.L.T. 81 = 1940 Pat. 177 
application by assignee for substitution). 
Death of dofendanb^Absenoo of application 
within timo to bring the L.R. on record — 
Decree— VoUdity. 122 I.C. 562. WTiere one 
of four brothers, respondents in an appeal 
dies and his legal representatives is not 
brought on record, but tho other three have 
boon served and are quite competent to look 
after tho appeal, the appeal need not neces- 
sarily abate. 1940 O.A. 488=1940 A.W.R. 
(B.R.) 105. Where a reversioner sued chal- 
lenging an alienation and ho having died the 
Suit abated and subsequently another revor- 
si5nor sued on tho same cause of action htld, 
^t the later suit was not barred. 131 I.C. P8 
—1931 L. 79 (2). B, a benamidar for C, sued 

possession of certain properties. Ho 
died pending suit. The sons, of B did not 


come on the record, and no L. Es. having 
been brought on the record tho suit abated. 
An application hied by the sons of C, to 
iniplead JR’s sons on the record was dismiss- 
ed ultimately by the High Court. Tho sons 
of C then sued for possession as being the 
beneficial owners of the property. Meld, that 
the suit was bared by O. 22, R. 9, C P. Code. 
45 L.W. 171 = 1937 M. 101 = (1937) 1 M.L.J. 
33, Though technical points should not bo 
pressed too far in rent cases, yet when a 
plaintiff with knowledge of tho death of the 
defendant before decree, refrains from taking 
steps to remedy his decree, which ho has for 
a year known to be null and void, then the 
law as to abatement cannot be interpreted 
liberally in his favour. 1938 A.W.B (B.R.) 
305 = 1938 A.L.J. (Supp.) 128. 

Scope and Application op Sdb-cl. (2). — 
R, 9 (2) is not controlled by cl. (3) and tho 
“sufficient cause" mentioned in cl. (2) is not 
confined to tho circumstances given in S. 5 
of tho Limitation Act. 42 A. 540=59 I.C. 
903 = 18 A.L..T. 688; 36 A. 235; 51 I.C. 534; 
21 L.W. 220—1925 M. 494. It contemplates 
that a formal order declaring that a suit or 
appeal has abate<l should bo made before au 
application under tho rule is made. (36 A. 
235, Foil.; 42 A. 540, Not foil.). 44 A. 459 
= 66 I.C. 554 = 1922 A. 209. But see 1930 
A. 379 (2); 50 C.L.J. 543=1930 C. 267; 1939 
Lah. 572. 

Sufficient Cause to Excuse Delav. — 
Before an abatement is set aside, Court has 
to be satisfied that there was sufficient cause 
for not applying in time. 49 C. 62=1922 C. 
335; 36 A. 235 = 12 A.L.J. 299; 1923 L. 470. 
As to what is sufficient cause, see also 50 T. 

C. 422 = 20 P.R 1919; 90 I.C. 811=1926 C. 
175; 97 I.C. 142 (1)=8 L.L.J. 331. Under 
this rule it must bo sliown that appellant was 
prevented by sufficient cause from going on 
with tho suit within the time limited by law; 
if ho so proves ho is entitled, a a matter of 
right, to nave tho abatement sot aside. 28 I. 

C. 803. Appellant must prove to get exten- 
sion of time fo'r bringing the representative 
of tho deconse<l respondents on record, that 
ho was not aware of death in time. 3 P.R- 
1916=32 I.C. 829; 15 I.C. 708=204 P.L.B. 
1912. Ignorance of death, standing by itself, 
may be sufficient cause; but if it is accom- 
panied by great delay and dilatorincas 
would bo otherwise. 49 C. 02=1922 C. 3.15; 

4 L.L.J. 171 = 1922 L. 61; 1925 O. 306 (2); 

24 I.C. 275; 1935 R.D. 6; 49 I.C. 531; 22 P. 
W.R. 1919; 46 P.W.R 1918; 44 T.O. 9=24 P. 
L.R. 1918; 31 I.C. 697=12 P.W.R. 

A. 280=1932 A.L.J, 18=1932 A. 469 (1925 
P. 162 Ref.). See aUo 1933 Lah. 916 ; 1933 
Lah. 356; 91 T.O. 660; 1926 L. 137--89 I- 
O. 162; 1939 Pat. 623; 1941 
1940 iLM.L.J. 79. Ignonince of deatli 
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(3) The provisions of S. 5 of the Indian Limitation Act, 1877 , shall apolv 
to applications under sub-rule { 2 ). //> ^uaii apply 


LEG. EEE. 

^ See now Act IX of 1908, Ss. 4 and 5. 

NOTES. 

is not “sufficient cause” and cannot bo consi- 
dered to bo an adequate ground to excuse flje 
delay in applying or to extend the time under 
S. 5 of the Limitation Act. 155 I.C. 610=37 
P.L.R. 400=1935 L. 478. If it is duo to appli- 
cant’s negligence, 1935 K.D. 5=16 L.R. 173 
(Rev.). There may be circumstances in which 
ignorance might be excusable. It is for the 
appellant to make out such circumstances. 
1935 O.W.N. 371. See oLso 1939 Pat. 6“3 = 
1939 P.W.N. 680; 1940 O.W.N. ^19; 15 
Luck. 580-— 1940 O.W.N. 411. An appellant, 
m the prosecution of his appeal, is under an 
obligation to keep himself informed as to the 
existence of the opponent. Mere ignorance of 
the death of the opposite party is never a 
sufficient ground for setting aside an order 
of abatement. 1940 O.W.N. ^^19 = 1940 A.W. 
K. (C.C.) 120 = 15 Luck. 580. See also 1940 
213 — 1940 O.W.N, 4li. Ignorance on 
the part of an appellant of the death of the 
respondeiit to the appeal is a sufficient cause 
within the mejining of O. 22, R. 9, The an- 
l>elliint is no doubt require<l to bo diligent 
in prosecuting Ids appeal, but when ho lias 
succeeded m getting the notice of appeal 
served on tJio respondent before Ids death, he 
must bo taken to have done all that was ex- 
jKxrted of him in coimection with tlio appeal. 
'Die appellant cannot reasonably be expected 
iuid is not require^l to inquire from day to day 
as to the inovements of the respondent or 
to the state of his health or ns to whether ho 
is dead or alive. 17 Put. 84=18 Pnt.L.T 
1014 = 174 I.C. 40 = 4 li.K. 379=10 r’ 

P. 471=A.I.K. 1938 Pat. 125. See aUio 
39 Bom. L. R. 444—1937 Bom. 401 There 
is no justifleation for holding that igno- 
mn<•(^ on tho part of an appellant of 
tlio dejdh of tile respondent to the 
appeal, in tlie absence of any negligence or 
other act or omission for wldch the appellant 
<an bo held responsible, is not a sufficient 
causo within tho meaning of O. 22, R. 9 (2) 

G. P. Code, and 8 . 5 of the Limitation Act 
affording a ground for setting aside the 
abatement. It is incumbent upon an appel- 
lant to make periodical inquiries as to 
whether tho respondent is alive. If tho ap- 
pellant therefore does not become awaro of 
the tleath of tho respondent for a long ti.me 
after tho death, and if there is no delay in 
tiling tho application under 0. 22, R. 9 (2) 
after tho news of the df»th is received, tlio 
appellant is entitled to have tho abatement 
set aside. I.L.R. (1938) Mad 275=40 LW 
898 = 1938 Mad. 218=(1938) 1 M.I^. ' 54 ! 
Under O. 22, R. 9 (2), read with 8 . 5 of the 
Limitation Act, the Court luis a discrotion to 
excuse delay. In exercising the discretion, 
which must bo judicially exercised, tho Court 
should construe the words “sufliciont cause” 
liberally, having regard to tho facts and cir- 
cumstances of tho case. Ignorance of the 

C. C. M.— 143 


leg^ representatives of a deceased domicile.l 

I. foreign place may be 

a sufficient cause for excusinij delay in seeiv- 

ing to set aside an abau-ment: unlei there is 
clear negligence or carelessness or uunecx*s- 
sao- dtdu^ I.L.R. (1938> Bom. 704=.TBom 
L.R 008-1938 Bom. 4U8. The number of 
parties to the case was very large and the 
appeal had remaint*d pending for a long time. 
1 hero was no negligence in making applicu- 
10 ^ for substitution of L.Rg. 
n the peculiar circumstances of the case the 
cla> 111 making tho application should be 

condonedjuid the abatement set aside. 165 

I.C o21— 38 P.L.R. 91o = 1936 L, 71U \n 
application to bring on record the L.Rs. of a 
respondent in an appeal was out of 
time by J days. The reason for the dclav 

was alleged to be that the appUlant a 

mil or and hw iifjf friend wae a pardanwihin 

111 Ume of Um uepfmdent’s death which 
took place m a different district. Udd, that 
sufficient cause was shown for the delay 

niLr^f upphcittion and tlmt the ahutl 

atifv/ plaintiff died 

after the decision m the lower Court and ui 

application for substitution of the plaintiff'^, 

iio.rs was not nimlc until tivo moi His 

uitorwards. The .iefendant-appeliiLnt applied 

for setting aside the abatement of the appeal. 

oidv li; defendant were 

oiU) lo mile's apart and the parties were 

marriage. SeUi, dismissing the 
application, that thtre could be no excut: fi>r 
people in t/ie posthon of the defendant not 
knjumg of the dtaih of the plaintiff when 
they were living so closely together and that 
knowledge ought to and must Jiave come to 

r^LJ 4 ^, ®ex*c.uL,le: 

JJ iN.L.J. »73 Delay m appljnng to bring the 
L.R. on rword caused by a slip on tho part of 
the party s vakil should bo e\cuse<l if the 

cT4' « M.L.S. Ts 

“Sont would be suffi- 
cient causft 53 I.C. o85. Bona fide mistake of 

If si^cient cause, as well ns bona fide 

-o = I.C. 829; 67 I.C. 306 

= 108^c"^ftft ir*''* 234 = 1928 M. 404 

nn, ii« ‘^rnorance of law that an 

application is necessary or more ignorance of 
1110 death of a respondent ig not sufficient 
cause wthin the meaning of R. 9 (Case-law 

543 = 142 I.C. 6494l933 L. 

'V' .Sufficient cause— Doubtful construc- 
tion of old Act and ignorance of new amond- 
mrat 18 sufficient cause. 43 C.W.N. 1143 A 
suit for partition cannot be procxH?ded with 
Ja tho absence of tjic alleged co*8liarors. The 
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failure to implead tho L>.Rs. of a deceased 
party will in such a case entail abatement. 
It is no excuse for the party seeking to set 
aside the abatement to say she was not aware 
of the law. 147 I.C. 1187=35 P.L.E, 05. 
The Court has wide powers to set aside an 
abatement and these powers should be used 
somewhat liberally unless there is clear proof 
of laches. Where the plaintiff has had difli- 
oulties in keeping in touch with all his ad- 
versaries it does not lie in their mouth to 
object if the Court should condone delay. 20 
tj.L.U. 81. Quarrel among L.Ks. is no suffi- 
cient cause to excuse delay in applying to be 
brought on record as L. Its. tiiuler K. 9. 31 
I.C. 38. That succession certificate was ob- 
taine«l after the expiry of time fixed for addi- 
tion of L. Rs. is sufficient reason to excuse 
delay. 73 I.C. 215 = 20 O.C. 244, Appellant’s 
carelessness and tlio culpable means adopted 
by him to conceal it are sufficient to reject 
Ids application to set aside order of abativ 
nient. 30 I.C. 717=155 P.L.K. 1915. 

Di.scketion or Court. — T he discretion of 
the Court under this rule, if exercised ui 
favour of the party in default, is open to 
scrutiny and interference by the appellate 
Court only if the discretion has been excrois- 
Cfl in a perverse or an nnjuflicial manner and 
wIutc this is not tho case, the onlcr once 
inado cannot Ik? declared to be illegal, merely 
because the ap[>li(*ution tr) bring tin* L.K, on 
the rccortl was .submitted beyond time. 
1935 L. 712. In an app^^al against a decree 
disndssing a suit for injunction against seve- 
ral ilefendants , the cause of action being 
precLsely the same jvguin.st all. if some of th<‘ 
tlefendants die. it is tho duty of the Court to 
set ashlo the abatement uiuler H. 9 (2) and 
(3); if that is not done, the S'H’ontl njipellato 
Court will do so under O. 41, R. 23. 13 L.I... 

rn .lo 

A • w 

LiMlTATIO>f. — The period of lindtation is 
that pn’Seribed by Art. 177 of the Lindtation 
Act. 2 V. IfiS; 84 I.C. 1001. Sre 5 C. 139. 
where tho suit was revived after tho expiry 
of 3 years. See nUo 8 C. 837 ; 30 C. 609 : 8 
C. 420; 51 I.C, 534. Petition to add L.Rs. 
presented after the prescribe*! period shouM 
be treated as one to set aside the abatement. 
1928 L. 746 = 112 I.C. 5; 117 I.C. 884=1929 
L 129 = 10 L. 816. See also 1933 N. 85 = 29 
N.L.R. 118. 

Procedurf. — W here a suit has abated and 
an applieation is made not ns an application 
to set aside the abatement but for substitu- 
tion of a L.R. and the application if treated 
as one to set aside the abatement would have 
been within time, the application for substi- 
tution may he considerea ns an application 
under R. 9 (2), for setting a.side tho abate- 
ment. 1933 N. 85 = 29 N.L.R. 118; 14 T.. 543 
= 34 P.L.R. 11. See aUo 1928 L. 746 = 112 1. 
C. 5; 117 LC. 884=1929 L. 129; 1937 Lnh. 
455. ^Vhero nn appeal abates by reason of 
tho death of the respondent and the failure 
to bring his L.Rs. wUhin time, but the Court 
in igpiornnce of the fact hears and allows tho 
appeal and the L.Rs. of tho deceased respon- 
dent file a petition for review of tho appel- 


late judgment and along with it an applica- 
tion under R. 4, for thedr substitution on re- 
cord, the order granting the application for 
substitution is not tantamount to an order 
sotting aside the abatement, as the sole 
object of tho L.Ks. in making that applica- 
tion was to have it declared that the appeal 
had abated and tliat the order accepting it 
woa a nullity in tho eye of the law. 152 IC 
227 = 35 P.L.R. 457 = 1934 L. 442. See aiso 
1939 Lalu 572 = 42 P.L.R. 731. If the L.R. 
is not brought on record in time, tho appeal 
ugmnst liim abates automatically and unless 
that abatement is set aside within sixty days 
or a period extended under S. 5 of the Limi- 
tation Act, tho appeal is dead and it is not 
necessary' that an order should have been 
passed declaring that tho appeal has abat- 
ed. 14 L. 543 = 142 I.C. 649 = 1933 L. 356 
(2). Death of appellant — Impleading of 
widow and minor son — Subsequent death of 
widow — Pailuro to appoint fresh next friend 
^ — LfTect — Proeeilure— Application of respon- 
dents for appointment of next friend, 17 P. 
L.T. 86. Death of apjiellant — Court ordering 
substitution of minor lioirs without applica- 
tion and appointing Court guardian — Compe- 
tency — Appeal — If abates — Remedy of minor 
heirs. 17 P.L.T. 129, 

Revikw. — An order setting aside abatement 
by a Division Bench cannot bo reopened at a 
subsequent stage of tho case by a different 
Bench even thougli the order was made 
parte. The proper remedy is by a review. 
29 M.L.J. 574 = 30 I.C. 669. 


Appeau — An order refusing to set aside 
an abatement in an njipeal cannot bo appeal- 
ed against. 121 I.C. 564=33 C.W.N. 881 = 
1929 C. 532 (2). See also 40 Bom.L.R. 658. 
An application to bring on tho record the 
b’gal representatives of a deceased party 
after the expiry of tlio time fixed for this 
purpose must bo deemed to bo an application 
to set aside tho abatement and on order rc- 
fu.sing to set asi<lo an abatement is appeal- 
able. 147 I.C. 699 (1) = 1934 L. 315. The 
fact that tho Court went outside the const- 
deralioDB which are necessary for disposal of 
an application seeking an order umler O. -2, 
K. 4, that tho suit had abated would not bar 
plaintiff from filing tho application to set 
iisido abatement which R. 9 of O. 22 permits 
him to make. An appeal under O. 43, 

(^•) lies from an order passed under O. 

K. 0 and not from an order passed under K. 
4 of that order; and although it may bo said 
that nn order under H. 4 may amount to a 
decree and therefore be appealable, y®* * 

provides a concurrent remedy J p 

party aggrieved may avail himself. 191 i. 

Fresh Suit.— W iero n suit nbatw or is 
dismissed under O. 22, no 
brought on the same cause of . _„u. 

the ^mo righte bo set up in . efeneo m n .ub 

sequent ouit! 14-1 I.C. 00S=’‘’.” 1^0 >uit 

is truo that a suit hy n 

on bohnif of the whole botly by „ 

but tho nbntomont of n su.t " 

rovcP3ioner to ^ same 

widow clow not bar a froah 8UJt for the same 
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10 . (i) In other eases of an assignment, creation or devolution of any interest 

p . . - . during the pendency of a suit, the suit may, by leave of 

Court be continued by or against the person to 
or upon whom such interest has come or devolved. 

( 2 ) The attachment of a decree pending an appeal therefrom sliall be deemed 
to be an interest entitling the person who procured such attachment to the benefit 
of sub-rule (i). 

M.LJ. 307. See also 1936 L. 652. Court 
would be justified in refusing such an appli- 
cation if fraud is alleged and proved against 
the person applying under the rule. 156 
I.C. 152=42 L.W. 340=1935 M. 423. R. 10 

applies only to cases which do not fall under 
the preceding rules of the same order. 45 
M. 872=42 M.L.J. 301; 91 I.C. 166=1926 
L. 181. See also 22 L.W. 860=49 M.L.J. 
704. R. iO has no application to a case 
where the devolution of interest is by death. 
1933 S. 371. By consent of parties and the 
leave of the Court a suit may be amended 
io cover an increased claim. 9 A. 229. 
The rule does not apply to cases of assign- 
ment of interest whicli is the subject-matter 
of litigation betwem the date of decision of 
the first Court and the filing of apDeal. 38 

^ P.L.J. 596=38 
I.C. 237. i^cc also 1939 P.W.N. 863. The 
first four rules of O. 22 cannot apply to a 
case in which the death of the defendant 
occurs between the passing of preliminary 
and hnal decrees in a suit, as there is then 
no right to .sue surviving. 64 I.C. 307=17 

‘ “7=1929 N. 152; 123 

-t/j. the rules m this order deal with 
the devolution of interest by the operation 
of law and not by act of parties. 53 M. 
I-.J. 142=1927 M, 693 ; 27 A.L.J. 921= 

(1941) 

1 Al.L. L 22. K, 10 empowers the Court to 
give leave to a person wlio has taken an 
assignim-rit from a party to continue the 
suit. I lie parh' there obviously refers to 
a party already on the record. Where the 
i-.K. of a deceased plaintiff, instead of 
coming forward and himself taking up the 
responsibility of the suit, transfers his 
interest to another man. it will be defeating 
the object of the law to permit that man to 
continue the suit. 15 P. 82=17 P L T 71 
= 1936 P 123. also in lo eJe J 
^ignee from Ofiicial Receiver. 157 I.C. 
900. Where after the passing of a prelimi- 

‘I'ssolution and accounts of 

P’-'^'ntiff widow died and 
certain ultimate reversioners applied to be 

subst. Uted. Held, that the Court could 
permit them to continue the case. 58 C. 

wi-.'L’ K ■ * creditor of a decree-holder 
who has attached the decree pending an 
appeal against it is not entitled to be made a 

Tu\^ ‘'‘^appeal under this 

9 A. 229; 20 A. 38 : 23 A at 335 • 5 

other cases mean cases other than those 

9'’c previous rules. 

L order, see 

M, 37—37 M.L.J. 449. The position of 
the party substituted is exactly the same as 


NOTES. 

relief by another rovorsioner. The provisions 
of O. 22, R. 9 as to abatement do not apply to 
such a case. (A.I.E. 1931 Lak 79, Eel. om). 

1939 Lali. 580. 

0. 22, E. 10: Scope axd Appucation of 
Rule. — A person who institutes a litigation 
may prosecute it to its conclusion notwith- 
standing a devolution of his interest in the 
property. The litigation will continue in his 
name for the benetit for his Successor 15 P. 
007=17 P.L.T. 504 = 1930 P 420. 

]»or Costello, J.—O. 22, R. 10 can only 
iil'l’ly b‘‘foro a final decree or order has been 
pnssid or mpde in (he suit. 42 C.W.N. 118.3. 

IVr Drrbyshirt, C.J.— Under O. 22. R. 10 
the Court hi\a diserctinn in the matter of 
ordering substitution Of a party. Ithastub.ok 
lit the position and see what is contemplated 
and what is likely to hnpp- n. 42 C.W.N. 1183. 
The language of O. 22, II. 10 is wholly inappH- 
eabb' to a nisi* where some one is seeking to 
eomo into tho prooeoilings in order to put 
forward a rdaim adverse to that of the origi- 
nr 1 parties in the proeeedings. 42 C.W.N. 
1193. “Suit'» in O 22. R. 10 means also an 
aj»peal and a second ap])eai ; and u second 
appeal may bo continued by or against a per- 
son who has acquired the ‘inten^at of one of 
tho parties to (he appeal in the subject- 
matter of the suit, though the original parties 
to the appeal have compromised the matter, 
when the party seeking to come on recor<l has 
a siilistantini interest which is in dang»T of 
being injured by the proposed compromi.se 
178 I.C. 205=47 L.W. 728 = 1938 Mad .57fi = 
(1938) 1 M.L ..T. 882. R. 10 make^ it dis- 
cretionary with the Court to allow an iippl’i- 
cation for substitution in the circumstunees 
of a particular case. Wliere lower Court 
struck off the name of one nf the defendants 
on the ground that he was an insolvent and 
that his interests had vested in the tnistee in 
bankruptcy in England, held, that the order 
was valid. Unlojw the law casts a duty on 
the plaintiff to bring the Receiver or trustee 
on tho record it cannot be said that the insol- 
vent must b* represented in the suit. He has 
no right to remain on (he record as a defen- 
dant and he cannot insist that he must re- 
main on the record through his trustee. 34 
C.W^.N. 53=19.10 C. 388. Leave should 
not be unrcasonafdy refused. 15 P 607— 
17 P.L.T. .564=1936 P. 420. The discre- 
tion of the Court must be exercised judici- 
ally. When the application is made after 
long delay— there being interminable, un- 
explainable and unnecessary delay and dal- 
lying since the commencement of the suit for 
nearly 10 years — the Court will rightly exer- 
cise its discretion by refusing leave to the 
applicant. 44 L.W. 263=1936 M. 714=71 
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that of the original person. 16 I.C. 567= 
17 C.W.N. 862. A deed of compromise 
filed during the pendency of a suit cannot be 
regarded as an “assignment”. 5 A. 209 
(212). As to Court's power to decide dis- 
pute as to assignment, see 94 I.C. 926= 
1925 L. 574. Death of plaintiff after decree 
but before appeal — Substitution of his 
widow on basis of evidence in case — Failure 
to file special affidavit — Effect. 51 C.L.J. 
25=1930 C. 270. Where once application is 
allowed under this rule and substitution is 
made, the original party ceases to have any 
locx^ stoixdi in matters relating to the suit. 
1935 O.W.N. 842=156 I.C. 990=1935 
Oudh 486. A deed of relinquishment does 
not amount to any assignment, creation or 
devolution of an interest within the meaning 
of R. 10 of O. 22. 160 I.C. 801=1936 O. 

W.N. 1^1936 Oudh 224. Where after 
the passing of a preliminary decree, but 
before the decree was made absolute the 
person against whom the decree was passed 
relinquished his interest or rights in favour 
of another and the relinquisher did not 
inform the Court or the decree-holder of 
the relinquishment. Held, that the decree 
was not nullity against the person in whose 
favour the relinquishment was made. 159 
I.C. 725=1935 Pat. 488. 

Pendency of Suit.— Whether the expres- 
sion ‘the peitdcncy of the suit' in R. 10 covers 
the period between the original and an 
amended decree, see 43 M.L.J. 559=69 I.C, 
977=19^ M. 57. Rule applies to cases of 
devolution of interest pending suit and not 
to cases of persons acquiring interest after 
decree. 40 I.C. 846; 1917 M.W.N. 306; 
64 I.C. 307=17 N.L.R. 81; 43 M.L.J. 589 
=27 C.W.N. 29=49 I. A. 220=1 P. 581 
<P.C.). See also (1940) 2 M.L.J. 376; 
1941 A.W.R. (Rev.) 598; 1926 C. 173; 
1934 A.L.J. 832=1934 A. 442. Nor to 
cases of persons who have acquired interest 
in the subject-matter prior to the institution 
of the suit. 25 A.L.J. 985=108 I.C. 699 
^^928 A. 120. R. 10 is not one of the rules 
in O. 22, which declare the abatement of a 
suit but it is merely a provision enabling the 
assignee to continue the suit if, during the 
pendency of the suit, the interest of the plain- 
tiff has been assigned to him. It is merely 
a permissive provision for the benefit of an 
assignee and not a punitive one to the detri- 
ment of the assignor. There is no provi- 
sion in the C!ode which shows that a plaintiff 
who has assigned his interest in the property 
in suit during the pendency of the suit or 
an appellant who has assigned his interest in 
the property being the subject-matter of the 
litigation during the pendency of the appeal, 
loses his right of further prosecuting the 
suit or appeal. Where a plaintiff after dis- 
missal of his suit and before filing an appeal 
against it, assigned his interest in the subject- 
matter of the suit, it was held, that it was 
not incompetent for him to prefer an ap- 
pMl against the dismissal. 1941 Rang.L.R. 
366. See also 1941 A.W.R. (Rev.) 598= 


1941 R.D. 518. A simple mortgagee subse- 
quent to suit of the share of a party in a 
partition suit cannot be allowed to be added 
as plaintiff and continue the suit after the 
original plaintiff has withdrawn the suit 
under R. 10 or under the residuary provi- 
sions of S. 146. A person who applies to 
be made a plaintiff under R. 10 must show 
that the original plaintiff’s interest in the 
suit has devolved on or has been assigned to 
him absolutely and not merely that he has 
obtained a derivative interest in the subject- 
matter like a simple mortgagee. While on 
the one hand assignees of fractional inte- 
rests, if absolute, would be entitled to be 
added as parties, assignees of derivative title, 
like lessees or mortgagees are not entitled 

L. 388 (P.C.) and 
1 P. 581 (P.C.), Rel. onj. 38 L.W. 280. 
In the case of an application by the mort- 
gagee of the rights of the plaintiff it was 
held that the petitioner was a person on 
whom an “interest” as contemplated by 

R. 10 had devolved that he might be allowed 
to continue the appeal, and that on the dis- 
missal of the appeal, he should pay the costs 
of the respondents, fl P. 581 (P.C.). 
Dist.). 56 M. 469=1933 M. 411=64 M. 
L.J. 489. 

“Interest". — The interest must be the 
interest in the property, which is the subject- 
matter in the suit. 30 C. 961; 30 S.L.R. 
170=165 I.C. 305 ( 2)=1936 Sind 166. 
Where, during the execution of a decree 
against the estate of a deceased person, a 
posthumous son is born to him, there is no 
devolution of interest on him in the subject- 
matter of the suit, and R. 10 does not apply 
to an application made on his behalf that he 
should be brought on record in the execution 
proceedings pending before the Court. 1936 

S. 166. The “interest” contemplated is any 
interest which will be vitally affected by the 
suit. 43 I.C. 811. The ‘interest’ referred 
to in R. 10 is the interest of a person who 
was a party to the suit. It is the transfer 
by assignment, creation or devolution 
pendente, life of the interest of such a person 
to the applicant, which entitles the latter to 
make an application to continue the suit or 
appeal, as the case may be and not the 
creation of an independent right In him. A 
suit was filed by a presumptive reversioner 
challenging an alienation by the limited 
owner as not affecting his interest. The 
period of 12 years for such a suit elapsed 
before Act II of 1929 came into force. On 
death of the plaintiff reversioner, a sister of 
last male holder sought to continue the suit 
on the ground that she had been included 
under R. 10, in the line of heirs by Act II 
of 1929. Held, that there was no transmis- 
sion by assignment, creation or devolution 
of the interest of a parly to the litigation to 
her within the meaning of R. 19, and that 
she was not competent to apply for 

sion to continue the suit. 1936 Lah. o52. 
Compromise of suit — Decree not passed 
Application by purchaser to be added as a 
party may be allowed in the discretion of 
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the Court. 27 C.W.N. 755=1924 C. 188. 
x^roceedings after a preliminary decree for 
sale or redemption till the final decree is 
passed are proceedings in the suit, and the 
private purchaser of the property after such 
a decree acquires an interest which entitles 
him to be made a part>- to the suit. 37 A. 

Bom.L.R. 308=1923 

B. 303; 27 C.W.N. 710=1924 C. 90; 51 
I.C. 233=29 C.L.J. 362. 

Devolution of Interest.— These words 
do not mean devolution by death. 28 

C. at 175. also Wl O. 495; 27 I.C 

^9^7”^ The devolution spoken 

of in R. 10 is not confined to devolution in 

64 I.C. 307= 

If 520=1926 

M. 540. They include devolution of an 
interest by Tcason of an adjudication in 
insolvency and a vesting order thereunder 
25 M. at 413. See 30 B. 257, Where a 
trustee dies or retires, the estate devolves on 
the new trustee who can be added under the 

See also 

1928 C. 651 — 114 I.C. 413. Trustee ceasing 
to hold office during suit— He can still con- 
tinue the suit 109 I.C. 789=1928 M. 607. 
See also WI Rang.L.R. 366. O. 22. 
K. 10 IS applicable to a case where a suit is 
brought by a deity through the mohunt and 
shebait and on his death an application is 
made for the substitution of another as the 
next shebait and L.R. 139 I.C 123—16 C 
W.N. 81^1932 C. 783. C 

W.N. 690=1940 Cal. 383. Decision is 
binding on the institution though successor 
did not come on record. 108 I.C 401— 
1928 M. 246. also 1930 M. ^1. 
insolvency of the defendant in a money suit 
does not affect the devolution of any interest 

Receiver. 29 I.C. 30=8 S. 
E.R. 32a; 53 M.L.;. 142=102 I.C 144— 
1927 M. 693. See also 1933 N 6—28 N 
L.R 340: 1937 Cal. 336. There is“no del 
volution of interc.^ where a company goes 
into liquidation. Only the powers of the 
^rectors erred to the liquidator. 

^4 I.C. 3^^1926 N. 303. Assumption of 
superintendence by the Court of Wards 
involves a devolution of interest within 

" Idis • o '"'id ° • c 

= 1935 O. 486. An application for substi- 
tution by an assignee decree-holder is within 
R. 10 even though the assignment was 
obtained not directly but only derivativelv 
from a party to the suit. 26 I.C 410— 
C.L.J. 107; 20 I.C. 685=18 C.W.N ^ 
see also (1941) 1 M.LJ. 22. The wordi 
has come or devolved" connote an interest 
in praesetili. It must he vested in the ao- 
pheant on the date of the application to im- 
plead him a party to the suit and not merelv 
conlmgenl. 1937 M. 200. (1937) 2 ML 
J. .279; (mi) 1 M.L.J. 22. Where a 
plaint IS returned for presentation to the 
proper Court, any devolution of interest 
which took place while the proceedings were 
pending in the first Court rnnst be taken to 
be a devolution in the course of the suit 


®40=41 M. 510. An 
adoption is not the creation of an interest 
within R. 10. ^ I.C. 64=15 N.L.R. 24. 
But see also 32 I.C. 858=20 C.W.N. 552. 
Attaching creditor cannot be impleaded 

I.C. 446=1926 N. 67. 
sub-CI. (2). Gift by father to son — 
buit for pre-emption— Right of donee to con- 
tinue the suit. 25 O.C. 319=1922 O. 289. 
Where a person whose suit is dismissed in 
the trial Court assigns his interest to a third 
party during the period intervening between 
the pssing of the decree and the institution 
ot the appeal, the assignor has no subsisting 
interest which would entitle him to prefer 
an appeal. R. 10 has no application to such 
a case as the assignment does not take place 
during the pendency of the appeal but before 
the appeal is instituted. To such a case 
b. 146 IS of no assistance and the appellate 
Court could not allow the assignee to be 
made an appellant at the time of hearing the 
appeal, as S. 146 would become applicable 
only If the appeal could have originally been 
filed by the assignor. 1935 L. 119. Simi- 
larly an application by an assignee for his 
substitution as a co-appellant in appeal is 
not maintainable where the assignment was 
made during the pendency of the suit in the 
trial Court and not during the pendency of 
the appeal. 160 I.C. 801=1936 O.W.N 
183—1936 O. 224. Assignment or devolu- 
tion of interest in favour of person added, 
absence of— Effect. 57 C. 170-123 T C 
I.C. 250=1930 C. 113. Creation or devo: 
lution of interest— What amounts to— 
Financing of litigation — Litigant agreeing to 
let financer take one half of properties as 
compensation for his trouble and giving him 
right to join as party and conduct proceed- 
ings m suits is not creation of present 
interest in property — He cannot come in 

(f9%°2-M^Ll'3'3"7.“" 

Execution proceedings.— R. 10 if applies 
to execution proceedings. See 10 I.C. 405 

^ C.W.N. 93 

= 138 I.C. 64=1932 C. 423 - 30 C 061- 74 

I.C. 577=1923 L. 5^. 39 C 2io=^l6 C 
W.N. 109 O. 22. R. 10 is applicable to exe- 
cution proceedings. R. 12 of O. 22 docs 
not exclude execution proceedings from 
the operation of R, 10. 186 I C 786 

=A I.R. IWO Pat. 615. O. 22, R, 10 
applies to execution proceedings. An 
order, made under that rule dismiss- 
ing an application to add a party to the 

is appealable under 
under O 43. R. 1 (/), but is not subject 
to second appeal m view of S. 104 (2) C P 

719. The rule does 
not apply to assignments after decree. 10 
,.A. w. An assignee of a decree need not 
therefore apply under the rule for recogni- 
tion of his assignment. The law applicable 
t^o such a case is O. 21. R. 16. 39 C.W.N. 

rule authorizes 

the addition of a party to suit after decree 
42 C. 72=41 I.A. 251 (P.C.). The me« 
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fact that a transferee from the judgment- 
debtor takes up the position of a represen- 
tative of the judgment-debtor bound by the 
decree to the extent of the interest acquired 
by the transfer does not entitle the decree- 
holder to proceed against him in execution. 
138 I.C. 64=36 C.W.N. 93=1932 C. 423. 

Practice anp procedure. — A judicial 
order which may possibly affect or prejudice 
am' party cannot be finally made unless the 
party affected has had an opportunity of 
"being heard. It is based on the plainest 
principles of justice. An order for substi- 
tution may be made ex parte without notice 
and such an order made ex parte, can be 
re-called upon objection of parties inte- 
rested. 16 T.r. 567=17 r.W.N. 862. No 
order for substitution should be made upon 
an application which is not supported by 
affidavit or is not verified. (Ibid.) A 
person may, under this rule, be added or 
substituted as a partj' cither on his own ap- 
plication or on the application of one of the 
parties already on the record. 18 A. 285. 
Deliberate dcla>' in applying for the addition 
of a party will be a ground for rejecting the 
application. 43 T.C. 811. See also 71 M. 
L.J. 307=1936 M. 714. Wliether an Offi- 
cial Receiver’s successor on the resignation 
of his office can continue the proceedings, 
without his name being brought on record. 
40 I.C. 170=32 M.L.J. 520. See also 1937 
Cal. 3(>0. 

Limitation. — Limitation for impleading 
assignees. 27 C.W.N. 710=75 I.C. 255= 
1924 C. 90. See also 32 C. 612; .10 C. 609; 
22 A. 231; 8 C. 837. An appellant should 
not, after the appeal has abated for not 
bringing the L. Rs. on record, be allowed 
to bring the transferee of the defendant on 
the record when he was not impleaded as a 
defendant though the plaintiff came to know 
of the transfer during the pendency of the 
suit and was not given an opportunity of 
defending the suit. 149 I.C, 1103=1934 L. 
190. See also 1935 L. 112=36 P.L.R. 199. 
Mortj^ge suit — Insolvency of — Mortgagor — 
Addition of receiver — Limitation. 1935 L. 
316. 

Appeal. — Order under R. 10 is appeal- 
able. 44 M. 919=41 M.L.J. 316 (F.B.). 
See also 144 I.C. 978=10 O.W.N. 179= 
1933 O. 207; 43 Bom.L.R. 719; 134 I.C. 
307=35 C.W.N. 296=1931 C. 594. An 
assignee can appeal though the decree was 
passed ex parte against the assignor. 22 A. 
380; 35 C.W.N. 296. But see 24 A. 532. 
An appeal lies under S. 12 of the Letters 
Patent. 24 M. 252. Quaere: Where an 
application for the substitution of the appli- 
cant as the L.R. of the appellant was <iis- 
missed and the main appeal itself by the plain- 
tjff appellant was also dismissed at the same 
time, whether an appeal from the interlo- 
tory order alone is competent without an 
appeal from* the order dismissing the plain- 
tiff’s appeal. 139 I.C. 123 (2)=36 C.W. 
N. 816=1932 C. 783. See also 1937 Lah. 
615. Applicability — Appeal preferred by 


insolvent — Whether can be prosecuted after 
annulment of adjudication. 1929 B. 202= 
31 Bom.L.R. 354. Priina facie no second 
appeal lies from an appellate order on an 
application made under R. 10. 156 I.C. 152 

=42 L.W. 340=1935 M. 423. 

Revision. — Dispute as to the factum of 
assignment — Court’s power to decide — 
Whether revision lies. See 51 I.C. 233= 
29 C.L.J. 362. A wrong exercise of dis- 
cretion cannot be set aside in revision. 89 
I.C. 605=1925 N. 423. 

Res judicata.;— Order under this rule will 
operate as res judicata, in subsequent pro- 
ceedings. 144 I.C. 978=8 Luck. 477=10 

0. W.N. 179=1933 O. 207. 

Discretion of Court. — The applicant 

obtained a prcliminar>’ decree for partition 
in 1878. Subsequently however no steps 
were taken beyond the appointment of a 
Commissioner who died in or about 1896 
having done nothing towards the execution 
of the Commission. In July, 1932, i.e., 
some 53 years after the preliminary decree, 
the plaintiff applied by notice of motion 
asking among other things that certain names 
of parties, defendants to the suit, now dead, 
be struck out and the name of K be substi- 
tuted in their place and for the appointment 
of a Commissioner to partition certain pro- 
perties. Held, that irrespective of whether 
the suit for partition had abated or not the 
Court had a discretion whether to allow the 
decree to be resurrected or not. 60 C. 940 
= 1933 C. 696. also 34 C.W.N. 53; 

1. L.R. 1940 Cal. 383. 

Miscellaneous. — Public trust— Death of 

trustee — Subsequent trustees impleaded as 
p«Trties — Defences open to. 45 M. 703=43 
M.L.J. 147. Suit under S. 92 for remov- 
ing Mohant and framing scheme — Mohant 
abdicating and installing X as Mahant peiy- 
dmte lilc — Substitution of X in place of 
Mohant — Mav be allowed. 44 C.W.N. 690= 
1940 Cal. 3W. Suit against Municipality 
superseded by Government and adminis- 
trator appointed before passing of decree 
— Administrator not brought on record 
— Decree passed against Municipality— 
Is nullity. 177 I.C. 389=1938 Lah. 83. 
VVhcrc an Official Assignee has be- 
come ftuictus officio on account of the 
property of the insolvent having been vested 
in the trustees in consequence of which hc 
withdraws from a suit for the cancelation 
of a transfer pending in a certain Court 
and the Court dismisses it under 
R. 8 the trustees cannot apply to be made 
the legal representatives of the Omc a 
Assignee and ask for the restoration 

suit 152 I.C. 380=1934 The 

estate of the deceased bad originally 
in trustees who filed a suit. . Subsequently 
the Official Receiver was appomled Kcccivcr 
of the estate which then vested bim. H 
refused to be joined '"hJrc waJ 

filed by the continued by 

no objection to the suit dcuib Official 

the trustees. Even though the O I, c>al 
Receiver declined to be added as a piamiiir, 
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II. In the application of this Order to appeals, so far as may be, the word 
. c j “plaintiff” shall be held to include an appellant, 

ap«Tu“ " ‘he word “ defendant ” a respondent, and the word 

“ suit ” an appeal. 

LOG. AMS. — [CACLUTfA.] Ir^ O. 22, after. 11, add the following proviso to r. it : 

“ Provided always that where an appellate Court has made an order dispensing with service 
of notice of appeal upon legal representatives of any person deceased under (). 41, r. 14 (3), the 
appeal shall not be deemed to abate as against such parly and the decree, made on’ appeal shall be 
binding on the estate or the interest of such parly.” 


NOTES. 

he would be bound. 1933 S. 232. A suit 
for recovery of money due to an estate 
instituted by a trespasser cannot be continued 
by the real owner. 38 I.C. 154=2 P.L.J. 
199. The assignees of a right to recover 
mesne profits given by a decree in a suit 
ought to apply for continuance of the suit 
under, R. 10. 1 P.L.J. 427=37 I.C. 998, 
Liability of assignee of a party’s right who 
continues to conduct suit or appeal to pay 
costs, sve 63 M.L.J. 489. 

O. 22, Rr. 10 and 4 . — It is not competent 
to a party who has allowed his opportunity to 
apply under O. 22, K. 4 to go by owing to 
his negligence, to fall back on O. 22, R. 10. 
There may be cases in which it is ligitimatc 
for one party to apply under R. 10 for 
substitution in the ranks of the opposite 
parties, but that is not speaking generally the 
purpose of R. 10. In ordinary cases of 
devolution by death R. 4 applies. In cases 
of assignment, creation of interest or devo- 
lution of an interest other than by death, it 
would normally be the party in whose favour 
the assignment has been made or the interest 
created or had devolved who would apply 
under R. 10. Gcner.ally speaking it would 
not ordinarily he open to the opposite party 
to apply under R. 10. 1941 O.A. 583. 

O. 22, Rr. 10 and 11.— No doubt it is 
true that parties who have assigned the 
whole of their interest f>otdcnle (ite cannot 
ask for judgment in respect of an interest 
which is no longer theirs. But it docs not 
follow tliat their assignees arc thereby pre- 
cluded from recovering. 66 I. A. 210=1 L 
R. (1939) Bom. 503=43 C,W,N, 869=A.I R 
1939 P.C. 170=(1939) 2 M.L.J. 366. Under 
O. 22, Rr. 10 and 11, unless the assignment, 
creation or devolution referred to in R. 10, 
has occurred during the pendency of the 
appeal, the rules would not entitle a person 
to be impleaded as a party in the appeal; 
where such party has acquired the suit pro- 
perty as his separate and absolute property 
by virtue of a partition decree in a suit, 
dtiring the pendency of the suit and before 
the filing of the appeal, it cannot be said 
that he acquired any title during the pen- 
dency of the appeal as contemplated by R, 10 
read with R. 11, The accrual of exclusive title 
to the party in respect of the suit property 
under the partition decree can properly be 
regarded as the “creation” of an interest 
within the meaning of R. 10, but if he has 
failed to make his application to be im- 
pleaded during the pendency of the juit (the 
devolution of interest having been pending 
the suit), he cannot be allowed to make his 


application during the pendency of the appeal 
from the decree in the suit. A.I.R. 1940 
Mad. 876=(I940) 2 M.L.J. 349. 

O. 22, R. H. — The principle recognised 
in R. 11 applies not only to suits but to 
revision proceedings as well. 2l I.C. 407 
= 18 C.L.J. 141. A rule issued at the 
instance of a party who is dead at the time 
is a nullity. 21 I.C. 407=18 C.L.J. 141. 

— See also under R. 10.) O. 43 
R. 1 (k) has to be read with reference to 

0. 22, K. 11. 17 Pat. 84=18 Pat.L.T. 

1014=1938 Pat. 125. Death of respondent 
I)ending appeal unknown to Court — Appeal 
dismissed after hearing — Unsuccessful ap- 
pellant is not entitled to rc-hearing. 123 

1. C. 607=1930 M. 719. Right of surviving 
appellants having a common ground of 
appeal to continue appeal without bringing 
on record L. Rs. of deceased appellant. 
See 15 k.D. 629=12 L.R. (Rev.) 
273. Where a decree is for joint posses- 
sion without specification of shares and 
there is no mention in it of any 
specific share to which a co-plaintiff 
who dies pending appeal is entitled and the 
appeal has admittedly abated against the 
deceased co-owner the appeal abates a.s a 
whole. (Case-law referred. ) 148 I.C. 889 
= 1934 Pesh. 14. Two independent appeals 
against single decree — Joinder of L. Rs. in 
one appeal does not enure for the benefit of 
the other appeal as well— The other appeal 
abates — To such a case the analogy of appeal 
and memo, of objections is not applicable. 
130 I.C. 7M=1931 M. 277=f)0 M.L.J. 267. 
See also note under O. 22, R. 4. After 
abatement of an appeal, the trial Court has 
no jurisdiction to go on with the proceed- 
ings taken in pursuance of an order of the 
appellate Court which was intended to 
operate only during the pendency of the 
appeal. 161 I.C. 212=1936 L. 618. 

Procedure. — Where a party is already 
impleaded both in the appeal and the memo- 
randum of objections two separate appli- 
cations arc not necessary to bring his L. 
Rs. on the record. 1934 M. 448=67 M. 
L.J. 222. 

O. 22, Rr. 11 and 12. — An appeal from 
an order in execution proceedings docs not 
stand on a footing different from other 
classes of appeals, for, O. 41, which provides 
the procedure relating to appeals does not 
make any such distinction. Hence K. 11 
of O. 22 should apply to appeals falling 
under S. 47; R. 12 of O. 22 cannot apply 
to such appeals, for an appeal which arises 
from execution proceedings cannot be re- 
garded as a 'proceeding in execution’. R. I2 
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[Madras.] In O. 22. after r. 1 1, add the following as r. i i-A •— 

rdssp 

.,s?r •' 

LOG. AM.— [Allahabad and Oudh.] At the end of the rule add the words— 

wh.r. . proceedings in the original Court taken after the passing of the preliminary decree 

\%here a final decree also requires to be passed having regard to the nature of the suit.” ^ 


NOTES. 

of O. 22 must therefore be construed as 
referring only to the proceedings in the exe- 
cuting Court and not to those in the 
appellate Court which hears appeals arising 
from execution proceedings. I.L.R, 1939 
Nag. 119. 

O. 22, R. 12. — The rule does not apply to 
execution proceedings. 87 I.C, 21=1925 
O. 448. also 30 C.W.N. 735=96 I.C. 
378. Appeals in proceedings relating to 
e.xecution of a decree are mere continuation 
of execution proceedings and there can be 
no doubt that R. 12, is applicable to such 
appeals and consequently Rr. 3, 4 and 8 
cannot apply. An appeal arising out of an 
order passed in the course of proceedings in 
execution of a decree or order does not 
abate on the death of respondent if the appel- 
lant fails to apply to make the L.R. of the 
deceased respondent a party to the appeal 
within time prescribed by law. 9 P 372= 
122 I.C. 148=1929 P. 565 (F.B.); I.L.R 
mo Nag. 198. See also I.L.R. (1939) Nag. 

N.L.J. 312; 1938 Nag.'^ 528; 
1938 Nag. 502; 1933 All. 388. O. 22, 
R. 12, does not exempt pending appeals 
from the operation of R. 8 of that order, 
though the appeals arise out of execution 
proceedings. An appeal stands on a diffe- 
rent footing, in this respect, from an appli- 
cation for execution. R. 12 docs not con- 
template that, if an appeal has been pre- 

D o 4 rt” order in execution then also 
Kr. J, 4 and 8 would never aoplv. 15 Luck 

580=1940 O.W.N. 411. R. 12 of O 22doTs 

not exempt pending appeals even though 
tlicj' arise out of execution proceedings and 

(^923 L. 560 and 
51 M. 858. Ref.) 

509=1933 A.L.J. 706=1933 A.L.J. 

^*^28) Nag. 502. The 
words proceedings in execution” in R. 12. 
"lean proceedings provided for in Part II 
and O. 21 of the Code, that is, they are 
proceedings in the Court which passed 

the decree or in the Court to which 

the decree has been sent for execution. 

appellate Court may have to consider 
the propriety of the orders passed 

by these Courts but the proceedings in the 
appellate Court cannot properly be described 
as proceedings in execution. They are 
separ^e proceedings, merely testing the 
validity of the order made by the executing 


Court. 164 I.C. 605=1936 L. 1022. 
Further, Rr. 3, 4 and 8 apply in terms to 
suits while R. 11 makes these provisions 
applicable to all appeals. As no distinction 
IS made in the Code between appeals from 
orders in execution and appeals generally, 
and as R. 11 is without qualification or 
exception, Rr. 3, 4 and 8 apply to appeals in 
execution matters. 1936 L. 1022. Where 
pending an application for execution of a 
decree the decree-holder dies, it is open to 
his heir and L.R. to continue execution 
proceedings provided he applies to the Court 
and obtains an order under O. 21, R. 16. 
He need not be compelled to resort to a 
separate proceeding. 134 I.C. 720=33 
Bom. L.R. 818=1931 B. 423. (50 M. 1, 

Foil.; 34 C.W.N. 437, Ref.) But see 
60 M.L.J. 628=131 I.C. 610=1931 M. 303. 
Abatement docs not apply to execution pro- 
cecdtngs. The result' of that is, however, 
that the heirs need not take steps for substi- 
tutions under O. 22, R. 3, but may apply 
to carry on the proceedings or may file a 
fresh application. 1938 N.L.J. 99=A.I.R. 
1938 Nag. 528. Appeal in execution pro- 
ceedings — Death of appellant pending — L. 
R. can be brought on record by the ordi- 
nary procedure applicable to appeals. 51 
M. 858=1928 M. 772=55 M.L.J. 497. 

Decree capable of execution without final 
decree — Substitution of L.Rs. need not be 
within three months of park's death. 82 
I.C. 604=1925 A. 66. Application for 
execution — No abatement — Substitution of 
names in pending execution proceeding is 
permissible. O. 21, R. 16 applies only to 
substitution along with execution and there 
is no other rule barring the substitution of 
names by an executing Court when an exe- 
cution is pending. 50 A. 621=1928 A. 299. 

O. 22, R. 12 (Allahabad) .—Amendment, 
if retrospective. The amendment of R. 12 
under which there would be no abatement 
once a preliminary decree has been passed# 
docs not have a retrospective effect and c^- 
not have the effect of automatically reviving 
all suits which had abated previous to the 
amendment. Where the abatement has taken 
place under the old law the prcHminap' 
decree becomes non-existent, and without the 
abatement having been set aside on a proper 
application being made within 
decree can be prepared. 1935 A. loU. 
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ORDER XXIII. 

Witfidrawal and Adjustment of Suits. 

.... . , , I. (i) At any time after the institution of a suit 

,nmne,'of'pir“ of ITm the plaintifT may, as against all or any of the defendants, 

withdraw his suit or abandon part of his claim. 


NOTES. 

O. 23, R. 1: Applicability of rule. — As 
regards applicability of R. 1, see 132 I.C. 
224. O. R. 1 applies to suits and not lo 
defences. A defendant in a previous suit 
who raises a claim for set-off but withdraws 
it without the leave of the Court, is not there- 
by precluded from raising it again in a sub- 
sequent suit against him. 1937 O.W.N. 
tl937 Oudh 394. The rule clearly contem- 
plates an application by plaintiffs and the 
decision in the presence of the parties. A 
mere remark in the judgment cannot be con- 
strued to be a permission of the Court. 1937 
O.W.N. 1146. This rule docs not apply to 
suits before the Revenue authorities under 
Act X of 1859 . 21 C. 428. See also 21 C. 
514. It applies to rent suits in the N.W.P. 
5 A. 406. Also to ejectment suits filed under 
the Agra Tenancy Act. L.R. 6 A. 65 (Rev.) . 
But see 15 R.D. 177=12 L.R. 53 (Rev.); 
1940 R.D. 364 (applicability to proceedings 
under U.P. Land Revenue Act); 1940 R.D. 
390 (applicability to Agra Ten. Act). O. 23 
applies to S. 92. 1925 C. 187. As to appli- 
cation of principles of the rule in case of 
withdrawal of an application to Court for 
amendment of specification under S. 18, 
Patent and Designs Act (II of 1911), without 
leave to apply again, see 61 C. 450=38 C.W. 
N. 729=1934 C. 735. As to whether such 
an order could be made in a suit for judicial 
separation, when an amicable settlement has 
been come to after suit, see 9 Beng.L.R. App. 
at 6. An application under R. 20 of Sch. 
11 can be withdrawn under this rule. 31 C. 
516. Second suit is barred even against a 
sub-tenant, when the latter had raised in the 
prior suit a plea of rights of a permanent 
character. 18 R.D. 338 (1)=15 L. R. 
440 (Rev.). See also 18 R.D. 1 = 15 L.R. 1 
(Rev.) . But the recorded chief tenants are 
entitled to bring a suit against the recorded 
sub-tenant even though the previous suit 
brought by some of them against two persons 
alleged to be sub-tenants had been withdrawn 
without permission to bring a second suit 
18 R.D. 338 (2)=15 L.R. 488 (Rev.). 
Where proceedings under S. 86 of Agra Te- 
nancy Act were withdrawn without liberty to 
file fresh suit, luld, a fresh suit even under 
S. 121 of the Tenancy Act was barred. 18 
R.D. 235=15 L.R. 263 (Rev.); 1940 R. 
D. 390. An application which has been regis. 
tered as a suit under any of the provisions 
of the Code can be allowed to be withdrawn 
with liberty to file a fresh suit. 5 M.H.(3. 
R. 298. When a suit has been dismissed in 
the lower Court, the appellate Court cannot 
in appeal allow’ the plaintiff to withdraw his 
suit. 11 M. 322. Nor in second appeal. 
147 I.C. 441=1934 A.L.J. 821=1934 A. 

C.C.M.--144 


214. But see 39 C.W.N. 586. Letters 
Patent appeal — Permission to plaintiff to 
withdraw with liberty to bring fresh suit — 
Not permissible. 1930 P. 410. Withdrawal 
of suit in appeal — Discretion of Court — 
Conditions justifying withdrawal. 114 I.C. 
557=1929 M. 36, See also 41 C.L.J. 186= 
1925 C. 711; 1931 A.L.J. 232=132 I.C. 194. 
Amendment of plaint — Direction to value 
property and to pay deficit C^ourt-fee— Non- 
compliance — Prayer for leave to withdraw' 
suit with liberty refused — Subsequent dismis- 
sal for default— If bars fresh suit. 40 C. 
W.N. 1390=1935 C. 764. With respect to 
the application of R. 1, a suit for partition 
should be treated differently from other suits, 
and a subsequent suit for partition of the same 
property involved in the previous suit is not 
barred under R. 1, by the dismissal of the 
prior suit, even though no permission to 
institute a fresh suit was obtained when the 
prior suit was dismissed as withdrawn on the 
ground of compromise. The right to bring 
a suit for partition is a continuing right, and 
as soon as the defendant fails to carry out 
the compromise the parties arc relegated to 
their rights as they existed prior to the com- 
promise. 42 L. W. 843=1935 Af. 909=69 M, 
L.J. 401. Where a previous suit for decla- 
ration that certain share in propertv 
sold by d^ree-holder was plaintiff’s and 
hence not liable to execution is withdrawn 
and subsequently a fresh suit for partition 
of that property is brought, O. 23, R. 1 is 
not applicable and the fresh suit is not bar- 
red. 41 P. L. R. 55^=1939 Lah. 148. 
The Court trying the subsequent suit is not 
competent to inquire into the propriety' or 
validity of the order granting permission to 
withdraw the suit. 159 I.C. 678=61 C.L.J. 
209=1935 C. 739. Court of Wards assum- 
ing superintendence of plaintiff’s estate dur- 
ing pendency of suit— Order granting leave to 
Deputy Commissioner to continue suit— No 
appeal filed— Subsequent order allowing ap- 
plication by Deputy Commissioner for pcrmi.s- 
sion to withdraw suit — Locus statuii of ori- 
ginal plaintiff to file appeal. 1935 O.W.N. 
W2=156 I.C. 990=1935 Oudh 486. Suit 
instituted in accordance with permission given 
under this rule can also be allowed to be 
withdrawn. I.L.R. (1941) Lah. 331=1941 
Lah. 192. 

“At any Time". — A Court cannot refuse 
to allow the plaintiff to abandon a portion 
of his claim on the ground that the petition 
was filed too late, for R. 1 gives a right to 
the plaintiff to do so at any time during the 
pendency of the suit. 116 I.C. 823. The 
procedure of withdrawal laid down in R . 1 
applies only to pending suits and before the 
decree has been made. (29 B. 13; 35 B. 
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(2) Where the Court is satisBed — 

(a) that a suit must fail by reason of some formal defect, or 

(b) that there are other sufficient grounds for allowing the plaintiff to 
institute a fresh suit for the subject-matter of a suit or part of a claim, it may, on such 
terms as it thinks fit, grant the plaintiff permission to withdraw from such suit or 
abandon such part of a claim with liberty to institute a fresh suit in respect of the 
subject-matter of such suit or such part of a claim. 

(3) Wffierc the plaintiff withdraws from a suit, or abandons part of a claim, 
without the permission referred to in sub-rule (2), he shall be liable <br such costs 


NOTES. 

261, Foil.) 47 I.C. 817=12 S.L.R. 14. 
Leave cannot be granted after judgment is 
pronounced. 24 W.R. 23; 18 M.L.T. 460= 
31 I.C. 312; 62 I.C. 25; 52 I.C. 870; 55 C. 
1067=1929 C. 88. Nor after the suit had 
abated under O. 22, R. 4. 40 C.W.N. 

1019; 1935 A. L.J. 1286=1935 A. 853. Aban- 
donment of part of claim can be allowed 
even after party is given time to pay deficit 
Court-fees. 65 C. L. J. 1991=1937 Cal. 
562. Where after the grant of leave to ap- 
peal to the Privy Council the parties compro- 
mised the suit and applied to High Court to 
pass a decree in terms of the compromise: 
Held, that High Court had no power to do 
so as it would supersede the first decree, 57 

B. 369=35 Bom.L.R. 413—1933 B. 244. Uavc 

to withdraw with liberty to sue again cannot 
he given after an award is filed. 7 C.W.N, 
181; 32 I.C. 347. During the course of the 
suit, by a widow against her husband’s bro- 
ther, etc., for an account of her estate a 
compromise wa.s alleged to have been entered 
into by way of family arrangement settling all 
matters in dispute between the parties to the 
suit and another A/ (the respondent), also a 
son of a deceased brother of the plaintiffs 
husband ; M filed petitions first to be made a 
party to the suit and secondly for a decree 
in terms of the compromise. Some time 
hence the plaintiff applied to withdraw from 
suit and jif opposed it contending that the 
dismissal of the suit consequent on the with- 
drawal of the plaintiff would affect the inte- 
rest derived by him in the subject-matter of 
the suit as a result of the compromise. Held, 
that though the plaintiff desired to withdraw 
the suit and the defendants on record did not 
object to the withdrawal, the Court could 
still consider whether it should permit a 
withdrawal under the circumstances of the 
case. 57 M. 892=1934 M. 337=66 M.L.J. 
517. Withdrawal by one co-plaintiff without 
the consent of others is not permissible, 52 

C. 139=1925 C 637; .57 M. 299=1933 M. 824 
=65 M.L.J, 693 (Doubts if sub-R. (4) gov- 
erns sub-R. (1) of section, but holds that 
permission may be refused if (he 
withdrawal would be prejudicial to non- 
consenting plaintiffs.) But see 14 L.R. 14 
(Rcv.)=17 R. D. 14; 7 L. R. 135 (Rev.) 
(Withdrawal of by one appellant). A suit 
for account is said to be pending until the 
final order on taking the account is made. 30 
C. 609. Where once there has been a preli- 
minary decree ordering the taking of accounts 


if the plaintiff desires to withdraw his claim 
for rendition of accounts but the defendant 
desires the case to proceed, the proper course 
is to transfer the plaintiff as defendant and: 
make the defendant plaintiff. 96 I.C. 67= 
24 A. L. J. 694=1926 A. 582. See also 
1938 A. L.J. 1231. But defendant would 
not be entitled to continue the suit, in (he 
absence of a preliminary decree passed in his 
favour and an award made or agreement or 
compromise entered into by which the de- 
fendant may have acquired the right. 32 L. 
W. 280=59 M.L.J. 674=1930 M. 867. 

(Construction of section— O. 23, R. 1 (2), 
CXs. (a) AND (6). — The two clauses of sub- 
R. (2) of R. 1 of O. 23 must be read to- 
gether. (Cl. (a) of sub-R. (2) of R. 1 of 
O. 23 is illustrative of the "grounds” refer- 
rc<l to in Cl. {b), and although the "grounds” 
in Cl. (6) need not be ejttsdem geueris with 
the ground mentioned in cl. (o), they must be 
at least analogous to it. The ground in Cl. 

(a) requires that the suit must fail by reason 
of some formal defect; whereas the grounds 
contemplated in Cl. (h) need not necessarily 
be fatal to the suit, but must be analogous 
to a formal defect. The expression “formal” 
defect must be given a wide and literal mean- 
ing and must be deemed to connote every 
kind of defect which docs not affect the merits 
of the case, whether that defect is fatal to a 
suit or not. Where the ground of withdrawal 
is a defect of substance as distinguLshed from 
a defect of form, the suit should not be al- 
lowed to be withdrawn. If a Court allows 
a suit to be withdrawn on the ground 

feet of substance arising out of the plaintiffs 
inability to prove the title on which the claim 
is based, the Court acts without jurisdiction, 
and its order can be corrected in re^^on 
under S. 115. I. L.R. (1940) Bom. 29^ 

42 Bom. L. R. 143=1940 Bom. 121 
(F.B.). The two sub-Cls. (a) and (OfOt 
sub-R. (2) of R. 1 of O. 23 are worded 
in an entirely different manner and they 
intended to cover different circumstances, tl. 

(b) is not limited to cases in which the Court 
thinks that the suit must necessarily taji- 
There may be other suflicient Rtounds on 
which it is proper to allow 

withdraw his suit. 1938 Rang.L.K. 

1938 Rang. 389. ^ _ ,c t 

As TO SCOPE OF sun-R. (2 ). — See 15 • • 

T 452 * 2 A L I 59. The mam object oi 

Lb r ’ ( 2) of I 1 of O. 23 i* to 

the defeat of justice on tcchn.cal 

and the words ."sufficjcnt grounds refer to 
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as the Court may award and shall be precluded from instituting any fresh suit in 
respect of such subject-matter or such part of the claim. 


NOTES. 

some defect in the suit, which had the effect 
of shutting out a fair trial on the merits and 
arose out of some error made in good faith 
by plaintiff or by the Court at the instance 
of either party which could only be effective- 
ly set right by a trial de novo. In a case 
where there was no defect which shut out a 
fair trial, but the plaintiff’s cause of action 
disappeared and he out of an abundant cau- 
lion to meet a possible claim by the other 
side made a request for permission to bring 
a fresh suit it was held that under those cir- 
cumstances permission ought not to be resen’- 
ed to the plaintiff to bring a fresh suit. 1941 
N.L.J. 382. 

Scope of sub-R. (3). — 10 M. 160; 8 C. f'?! ; 
9 B. 346: 1928 A. 689; 1939- P. 225=1939 
P.W.N. 41; 1941 O.W.N. 692. Sub-R. 
(3) applies only to withdrawal of suits and 
not to those of applications. The withdrawal 
of an application for final decree does not 
bar a fresh application. 1928 M. 1163=115 
l.C. 825. Application by Receiver to be 
made a party to suit in ignorance of ex parte 
decree — Withdrawal of — Subsequent applica- 
tion to re-open case and to implead him as 
party is maintainable. 6 R. 494=1928 R. 
273; sec also 1939 O.W.N. 990. 

Abandonment of Part of Claim.— A suit 
can he withdrawn in part with liberty to sue 
again in respect of it. But the whole suit 
cannot be withdrawn with liberty to sue again 
in respect of part only. When only part of 
a suit is with<lrawn, the remaining part must 
be proceeded with and if not, it must be dis- 
missed as to it. 5 Bom.L.R. -223; 15 M. 
L.J. 462. Where plaintiff withdrew part of 
a claim without permission, his suit for the 
same is barred. 40 l.C. 408=29 C.L.J. 11. 
A plaintiff may withdraw his claim against 
some <lefendants only at any time before actu- 
al judgment. 31 1. C. 312; 62 1. C. 25; 
52 l.C. 870; 1940 O. 43=1939 O. W. N. 
990=184 l.C. 785; 1937 A.M.L.J. 75. 
"Formal defect” is not confined to ^ose in 
pleadings. 34 C.W.N. 578. The phrase 
"other sufficient grounds" would not cover 
any ground wholly dissimilar to some formal 
defect. The words must be taken to mean 
ejiisdew fjeyteris with the words in cl. (2) 

(a). 79 l.C. 1033=1925 O. 291 ; 22 L.W. 
.';33=1925 M. 1268; 21 L.W. 282=1925 M. 
617; 94 l.C. 983=23 L.W. 525=1926 M 
8^)3; 194() M.W.N. 806=(I940) 2 M.L.J 
398: 39 P.L.R. 1010; 1941 Mad. 46; 90 I 
C. 217=1926 P. 128; 50 B. 192=28 Bom 

L. R. 440=94 l.C. 777; 112 l.C. 312=1928 

M. 1085; 1930 L. 175; 1929 A. 683=155 I. 
C. 210; 1935 P. 251. But see contra 36 
Bom. L.R. 1110. Where the property of 
the ad(iptivc father of the minor was under 
the superintendence of the Court of Wards 
and after the death of the father the minor 
sued by his next friend and on objection be- 
ing taken on the ground that the Court of 


Wards ought to have filed the suit applied 
for withdrawal of the suit. Held, that the 
Court could order the suit to be withdrawn 
with liberty of file a fresh suit, 145 l.C. 
239=10 O.W.N. 314=1933 O. 273. Where 
a suit in which some of the defendants are 
minors is referred to arbitration without the 
leave of the Court and the arbitrators give 
an award, the Court has no jurisdiction to 
allow the suit to be withdrawn against the 
minor defendants with permission to bring a 
fresh suit against them. O. 23, R, is inapplica- 
ble in such circumstances. 40 P.L.R, 498= 
1938 Lah. 582. Once a suit has been 
referred to arbitration, so long as that refer- 
ence stands, the Court which has made the 
reference has no power to pass any order 
which in any way would affect the subject- 
matter of the suit. The Court has conse- 
quently no jurisdiction after the suit has been 
referred to arbitration and as long as the 
reference subsists, to intervene and give the 
plaintiff permission to withdraw his suit 
under O. 23, R-LLL.R. (1938) All. 146= 
1938 A. L. J. 1163=1938 All. 56. Repre- 
sentative suit — .Application by plaintiff to 
withdraw — Right of persons beneficially inte- 
rested to continue litigation. 55 A. 687=1934 
A. 4. .As to what arc sufficient grounds for 
allowing plaintiff liberty, see also 13 
160; 9 A. 155; 11 A. 187; 1929 A. 136=50 
A. 835 — 115 l.C. 124. Mistaken view of 
law no ground for withdrawal. 88 l.C. 512. 
Liberty would be granted if suit would fail 
for mullifariousness, which is a defect of a 
formal nature. 40 A. 7=42 l.C. 856; 37 
A. 326=28 l.C. 857 ; 22 Bom. L.R. 1183= 
59 l.C 210=45 B. 206; 44 B. 598; 1 P. 
600=67 l.C. 530; 35 B. 261=10 l.C. 813; 
70 l.C. 484 — 1922 C. 58. Where the Court 
held that the parties and cause of action 
have been improperly combined and the 
plaintiff thereupon elected to confine the suit 
to one of the causes of action and gives up 
the other defendants and the causes of 
action against them. Held, that the suit was 
non-existent so far as the parties and causes 
of action given up were concerned, that there 
is no question of any withdrawal, and tliat 
R. 1 did not apply to the case. 158 l.C. 
909=42 L.W. 696=1935 M. 696. The dis- 
missal on the ground of misjoinder cannot 
operate as res judicata; and there will be even 
less scope for the application of R. 1, if the 
Court is held to have dismisse<l the suit, for 
no <iuestion of abandonment will then arise. 
(Ibid.) See also 1939 All. 584; 1938 Lah. 52; 
1938 Rang. 210- A defect which goes to the 
root of plaintiff’s claim is not a formal defect. 
21 L.W. 282=1925 M. 617. Omission to ob- 
tain permission of Insolvency Court is a for- 
mal defect. 2 R. 643=1925 R. 105. Where 
it is apparent from the plaint and the pro- 
ceedings in the lower Court that the plain- 
tiff has no clear conception of his rights, leave 
to withdraw with liberty to file a fresh suit 
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(4) Nothing in this rule shall be deemed to authorize the Court to permit 
one of several plaintiffs to withdraw without the consent of the others. 


NOTES. 

will be granted. 17 I.C. 396=1912 M.W. 
N. 1003. ]>ave was granted when it was 
not possible for the plaintiff to adduce evi- 
dence within the time fixed by the Court. 16 
W.R. 100. See also 15 B. 160. But failure 
to produce evidence in time is no ground for 
permitting withdrawal. 1925 L. 497. See 
also 22 L.W. 535=1925 M. 1268 ; 21 L.W. 
282=1925 M. 617; 147 I, C. 776= 

1934 A.L.J. 450=1934 A. 137; 158 I.C. 280 
= 1935 O.W.N. 1066=1935 O. 495. A 
plaintiff who has failed to conduct his suit 
with proper care and diligence, cannot be 
permitted to withdraw his suit, after his 
witnesses have failed to support his case. 
158 I.C. 263=18 N.L.J. 149=1935 N. 185. 
Permission to withdraw with liberty to file 
fresh suit should not be given without proof 
and indication of formal defect. 34 C.W. 
N. 912; 117 I.C. 864=32 C.VV.N. 1244; 131 
I.C. 863=35 C.W. N. 112=1931 C. 336. Suit 
for declaration as to plaintiff’s title to suit 
property — Evidence closed — Application for 
withdrawal alleging third party having taken 
possession decree would be infructuous — Held 
no formal defect existed and withdrawal 
should not be allowed. 1934 L. 735. Where 
defects referred to were that certain neces- 
sary parties were not impleaded and some 
properties were not included in the claim, 
held, that defects were not “formal” 
to sustain an application under this 
rule. 57 C. L. J. 498. Plaintiff — Sup- 
pressing evidence and later applying for leave 
to withdraw— Refusal of permission is pro- 
per. 31 Bom.L.R. 613=119 I.C. 773=1929 
B. 320. 

Subject-matter.— Subject-matter is equi- 
valent to phrase cause of action. 1930 L. 
937. And does not refer to suit property. 
151 I.C. 458=38 C.W.N. 133=1934 C. 433. 
This means clearly “the subject of legal 
action, consideration, complaint or defence, 
or the fact or facts constituting the whole or 
a part of a ground of action or defence”. 
(Ibid.) See also 21 M. at 37; 21 C. 265: 
30 L. W. 563=1929 M. 798 ; 74 I.C. 

56=1924 9 . 180; 92 I.C. 358=1926 M. 490. 
The bar in R. 1 (3) is in respect of the 
subject-matter and not the cause of action; 
subject-matter means the scries of acts and 
transactions alleged to exist giving rise to 
the relief claimed. 1938 A.L.J. (Supp.) 2. 
Where a suit on a promissory note is with- 
drawn by the plaintiff without obtaining the 
permission of the Court to bring a fresh suit 
in respectof the same subject-matter, a second 
suit by him on a fresh promissory note, the 
consideration for which is the same considera- 
tion which is embodied in the promissory note 
which formed -the subject-matter of the 
former suit, is barred by R. 1, sub-Cl. (3) 
of the Code. The subject-matter of the two 
suits is the same, the only difference being 
that it is embodied in different promissory 


notes. 156 I.C. 17=1935 O. 434. See also 
1938 Rang. 210. 

Cause of Action Different.— O. 23, R. 1 
(3) does not bar a suit on a different cause 
of action. 36 M. 325=23 M.L.J. 658; see 
also 184 I.C. 808=1939 A.L.J. 892=1939 
All. 584; 1929 A. 689; 1934 L. 721=16 L. 27; 
1933 L. 943=144 I.C.. 864 (first suit by 
reversioners to declare alienation by widow 
invalid — Death of widow — Suit withdrawn 
without permission — Subsequent suit for pos- 
session maintainable) (Ibid.) See also 9 

B. 346 (different title). “Shall” in the rule 
is not mandatory and is merely directory. 2 
O. W .N. 901=1925 O. 699. Withdrawal 
without leave — Subsequent suit on different 
ground not barred. 59 I.C. 84. The with- 
drawal of a suit in which a right of owner- 
ship is asserted does not preclude the plain- 
tiff from suing again upon a claim based up- 
on an casement. 2 A.L.J. 59. Where 
plaintiff withdraws suit without permission 
with consent of defendant in the hope of the 
matter being settled out of Court by arbitra- 
tion but the arbitration proves abortive and 
he files a fresh suit on the same cause of 
action, simply because of the arbitration, the 
cause of action does not alter and tlic sub- 
sequent suit is barred. 156 I.C. 386=1935 

C. 157 (2). The withdrawal of a suit insti- 
tuted by partners who have not been regis- 
tered as a firm under the Partnership Act is 
no bar to a fresh suit filed by them on the 
same cause of action after they get them- 
selves registered as a firm. The later suit 
is technically a suit by a different plaintiff. 
164 I.C. 748=44 L.W. 247 (1)=1936 M. 
697. 

Effect of Withdrawal. — The withdrawal 
of a suit bars only the plaintiff and his 
privies from bringing a fresh suit but not a 
person who has purchased the plaintiff’s inte- 
rest at a sale in execution under an attach- 
ment prior to the withdrawal. 39 I.C. 
276. Order granting withdrawal with permis- 
sion to institute fresh suit will not be bind- 
ing on heirs of one of the original defendants 
who were not impleaded and against whom 
the suit had abated. 1935 A.L.J. 1286 — 
1935 A. 853. Where the defendants have 
failed to prove that the withdrawal of 
previous suit, with reference to which the 
bar under R. 1 has been pleaded, was with- 
out permission to bring a fresh suit, the suit 
is not barred by reason of R. 1. 1935 C- 

744. First suit withdrawn while second suit 
is pending — Second suit not barred unless 
the conditions of R. 1 arc fulfilled. 

599 (2); 110 I.C. 818 (2)=1928 L. 710. 
Withdrawal of suit against some defendants 
cannot be cancelled — Procedure. 51 L. 

W. 631=1940 Mad. 765=(1940) 1 M. L. 

J. 811. Where the Court allows some plain- 
tiffs to withdraw with liberty to file a fresh 
suit without the consent of the others, me 
Court acts without jurisdiction and a iresn 
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. . ^ NOTES, 

suit IS barred. 1 P. 228. Withdrawal by 
unnecessary plaintiffs from a suit does not 
necessitate the dismissal of the suit 60 I 
C. 592; 1 P. 228. 

Next F^nd.— A next friend can with- 
draw a suit on behalf of a minor, and any 
withdr^al by him would have precisely the 
same effect as the withdrawal of a suit by a 
full age. 10 C. 357. Two plain- 
tiffs— One of them a minor and the other 
acting as his next friend— The other plaintiff 
cannot withdraw the suit. 107 I C 4^1 

r}?28^1-496a). Suit by one on his be- 

lir behalf of his minor brother 

Withdrawal of major brother— Appointment 
of another as next friend to continue suit— 
Held proper. 148 I.C. 1171=1934 O 257 
But a withdrawal by him without the' leave 
of the Court IS voidable at the instance of 
the minor 27 M. 377. As to the courses 
open to the minor when his next friend has 
fraudulently withdrawn a suit without leave 
to file a fresh suit, see 10 C. 357. 

Troceduke.— O rders under— 

A in iudici.al discretion. 1931 

A. 19; 42P.L.R. 785. Where leave to with- 
draw IS granted without express liberty to 
sue ag^n a fresh suit on the same cause of 
action IS barred. 58 I.C. 271=129 P R 

9?]^' A 8^3:Vl.C. 

r/i', ^1 a plain- 

tiff to file a fresh suit upon the dismissal of 

o’' withdrawal. 

a person applies for permission 
to withdraw his suit and the application is 

side stating that they h.ave no objection pro- 
vided that they get their costs the Court al- 
lows the appheaUon, it cannot be said that the 

Tnv^l T jurisdiction 

infrt 'V upon to go 

whether a formal detect Ir 
other sufficient cause exists only if the oppo- 
site party denies that there is any such de- 

I938'’ai1 4^?* A. L. J. 652= 

iyJ8 All 450. Order permitting the with- 
drawal of suit without liberty to bring fresh 
suit is not warr^ied by law. The proMr 

application and p?^- 
cced with the suit. 107 I C 469 

?5 ^R 

15L.R. pg (Rcv.)=10 O.W.N. 1102 The 
power of an appellate Court to allow with- 
drawal of suit proceeds from S. 107 (2) 

clin The trial 

Lourt. The proper procedure would be for 

an apellate Court to set aside the decree of 

the trial Court and then grant permission to 

L.R. 893. Where an application signed by 
the parties and filed in Court by thfdefen^ 
<lant IS not an application under R. 3 but an 
application under R. 1 for the dismissal of 
the suit as having been settled out of Court 
the Judge IS not entitled to examine the plain- 
tiff m regard to the terms of the settlement 


they being not relevant to the matter before 

Kn’i dismiss the suit. 

150 I.C. 721 = 1934 R. 108. 

cannot be dis- 
missed with liberty to file a fresh suit 9 

A 690; 1931 ^I.^V.N. 1008=1931 mV 

and the fact that such an order has not 
been appealed against will not give it any 
effect. 11 A 1«7 (F.B.). An order c“n- 
not be passed directing the plaintiff to ins- 

ir*- 'ill IS clear from the appli- 

cation that the suit was being withdrawn with 

permission to file a fresh suit but the Court 

fails to state that su^ permission has been 

given, It can be implied, for it need not be 

m express terms 1939 A. L.J. (Sup,,.) 

88. Ihere is no distinction between the cases 
where a suit is simply allowed to be with- 
drawn and the cases where the Courts though 
allowing the suit to be withdrawn add that 

:. 4 :' u ”j« the form in 

which It IS brought does not amount to per- 
mission to .sue again. 5 A. 595. Applica- 

tion for permission to withdraw a suit with 
liberty to bring a fresh suit-Court giving 
permission to withdraw but not giving in 
terms liberty to bring a fresh suit ; held, the 

rnn^'' ^ pctition and 

construed as granting permission to file a 

P ^“c- - 23=93 I.C. 1001 (0 = 1926 

P. 2o;. 1931 M.W.N. 1148=1932 M 

tj)- also 148 I.C. 879=1934 A 297- 

each cise''' '^h important in 

permis- 
sion to institute fresh suit is granted. The 

theSt^P 'r conditional and 

tft ^ permission cannot be said 

plaintiff until the con- 
ditions are fufilled. Hence, where permis- 

menf ^ after pay- 

su^McTOnts mer/ ^ 

of a ...” 

tc?ms a, be in such 

?l5=s/rm (f.b;)-.-'- ''5b=»C,W.N. 

issue to the oppo- 

Ms ?uie'' 6 
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NOTES. be treated as one for review and the order 

Costs.— Where a plaintiff who has been restoring the suit by consent of parties was 

allowed to withdraw a suit under O. 23, R. perfectly valid. 1933 A.L.J. 1350=1933 A. 
I, C.P. Code, with permission to bring a 810. But jcc 38 C.W.N. 133=1934 C. 433, 

fresh suit has been ordered to pay costs to where it was held that non-payment of costs 

the defendant but no time limit has been fixed within time ordered, had the effect of revok- 

for such payment, and such payment has not ing the liberty granted for fresh suit, 
been made a condition precedent to the insti- Power of Appellate Court.— Court of 
tution of a fresh suit, the failure of the appeal has power to grant permission to with- 

plaintiff to pay costs is no bar to the main- draw a suit with liberty to file a fresh suit, 

tainability of a fresh suit. I.L.R. (1941) 74 I.C. 894=1924 A. 260 ; 41 C.L.J. 186= 

Lah. 331=1941 Lah. 192. See also 1925 C. 711 ; 45 I.C. 913; 45 M.L.J. 212= 

41 C.W.N. 1336. When leave to withdraw 46 M. 811=1924 M. 79; 40 M. 259; 37 I.C. 

the suit with liberty is granted, costs must 414=32 M. L. J. 447 (F. B.); 40 Bom. L. 

follow the event. See 25 Bom.L.R. 242= R. 395. Before doing so, it must be set aside 

47 B. 559=72 I C. 324; 40 A. 612=46 I.C. the decree of the first Court. 95 I.C. 424 

71; 14 I.C. 97=9 A.L.J. 358. See also (2) = 1926 N. 444 ; 39 C.W.N. 586. Where, 

15 R. 160; 1 M.H.C.R. 247j 1939 Lah. 472. however, an appellate Court allows an appeal 

But jcc 2 O. W. N. 901 = 1925 0 . 699. Court .setting aside the decree of the trial (Tourt 

can extend the time to pay costs when it is without expressly dismissing the suit, and 

absolutely impossible for the party to pay then grants permission to withdraw the suit, 

such costs on or before the day so fixed. 29 order so granting permission is irregular 

AT. 370. W hen a suit is withdrawn with liber- ])ut not without jurisdiction or illegal. Nor 
ty to sue again “on payment of costs, and a would the findings recorded in the judgment 

subsequent suit is filed without payment of permitting withdrawal operate as res judi^ 

costs", subsequent payment cures the irrcgii- cata in a subsequent suit. 39 C.W.N. 586. 

larity. Court can refuse to proceed with the On an appeal against an order of remand, 

suit till the costs arc^paid. 31 C, %5^(9r>8) ; the Court can, at the plaintiff’s request, allow 

157 I.C. 287=31 N.T-.R. 2(j6=1935 Nag. him to withdraw the suit with liberty to bring 
56 (where no date was fixed for payment of ^ fresh suit under O. 23, R. 1. 38 P.L.R. 

costs). On this point, see also 39 C.W. 319. Where an appellate Court calls for a 

N. 330; 41 C.W.N. 1336; 68 C.L.J. 75; 66 finding on a new issue, and an application is 

C.L.J. 275; 1939 Lah. 192; 1941 Lah. 192; made by the plaintiff under R. 1, the appcl- 

1938 Rang. 378=1938 Rang.L.R. 749; 1935 j.itc Court has jurisdiction to pass orders on 

N. .v>; 5 V. 306=% I.C. 942=1926 P. 409; it. 156 I.C. 799=1935 Mad. 445. The 

9^ I.C. 875 — 1926 P. 472; 1929 A. 692; 55 Court must ho very cautious in granting 

R. 206=33 Rotn.L.R. 278=1931 R. 257; 1.19 permission. 24 A.L.T. 721=96 I.C. 4R0= 

J.C. 167=1932 M.W.X. 1244=1932 M. 192<. .\. 548. An appellant is not entitled 
714. Where the order was that costs "must v.i.hdraw his suit in the appeal Court 

he paid within one month as a conrlition pre- umler R. 1 (1) as a matter of course. 61 
cedent to the fresh ■^uit” and the plaintiff did j 5.’J4=1923 O. 252. R. I docs not allow 
not pay the costs within the time fixed, hut i^ahitiff who has appealed to get rid of 
p.aid the same only after the fresh suit was the decree that has been made by the simple 

filed, /iWrf that the Court would have no juris- procc.ss of withdrawing the suit. 47 I.C • 
diction to entertain the new suit unless the 817=12 .8 .L.R. 14. See also 11 M. 322; 
ro'-t' have hcen paid within the period fixed .|i C.I-.I. 186. .‘\n appellate Court has no 

and payment at a subsequent stage would not jurisdiction to allow a suit to be withdrawn 

confer jurisdiction, although there might be vujdcr O. 23. R. 1- with liberty to institute a 

no express order for dismissal on default of fresh suit after passing an order dismissing 

the condition attached. 39 C.W.N. 330. ^i,^ appeal. 42 P.L.R. 785. See also 1941 

Withdrawal of suit with permission on con- Rang. 118. In proper cases High Court on 
dition of costs being paid before second suit appeal can take action under R. 1. 40 A. 

— Costs paid after institution of second suit 7=42 I.C. 856=15 A.L.J. 809. 

— Second application to withdraw second suit Aiteal. An order made by an appellate 

with liberty allowed. Next day the plaintiff Court giving permission to withdraxy a suit 
stated that he was unable to pay the costs and ^vith liberty to bring a fresh suit U 
prayed that the suit be tried on its merits. decree, and is not appealable. 18 C. 
Defendant did not object to the disposal on gg I.C. 1029 (1)=1926 O. 185 (D; 18J 
the merits. But first Court dismissed the Lah. 472. No appeal lies against 
suit on the ground that the costs had not been passed under R. I (1) ^ W N . 

deposited in time. On appeal, case was re- withdrawn by the plaintiff^. w/’jthl 

manded for trial on the merits. Held, that 842=1.56 T.C. 900=1935 Oudh 486. 

(0 the question whether the deposit was in drawal of appeal docs not ^ 5O8 

time was one that depended on the construe- mation of lower (>tirt s ,y ^ an 

tion of the first order and lower Court was =108 T.C. 564=1928 A. instance, 

justified in holding* that it had been substan- order is pass^l by a Lour aside the 

tially complied with; (it) the application of and District Court •'PP order of 

plaintiff to have the suit tried on merits can order and dismisses tn f 
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2 . In any fresh suit instituted on permission granted under the last preceding 

. rule, the plaintiff shall be bound by the law of limi- 

i" ‘he same manner as if the first suit had not 
been instituted. 


NOTES. 

District Court is a decree and is appealable. 
27 C. 362. An order permitting the with* 
drawal of an appeal is not a decree. 15 B. 
370 (373). No appeal lies against an order 
for costs passed under R. 1. 105 I.C. 733 

= 1927 N. 399; 1939 Lali. 472. Where one 
of several plainlifTs withdraws from the 
suit and the Court dismisses the entire suit 
on the grounds that the other plaintiffs who 
only derived title from the one who had 
witlidrawn, had no case to go on with, the 
order is not one under O. 23, R. 1 but a 
dismissal of the suit on merits. Though 
a decree is not drawn up in such a case, an 
appeal lies because the decision amounts to 
a decree. 1941 N.L.J. 179. 

Revision. — An order granting leave to 
withdraw without considering or recording 
any grounds for allowing withdrawal is a 
wrong exercise of jurisdiction and a revi- 
sion would lie. 20 A.L.J. 90=64 I.C. 948 

25 Hom.L.R. 242 
=47 n. 559: 1941 N.L.J. 179; 1941 O.W. 
N. 558: 42 Hom.L.R. 143=1940 Bom. 121- 
40 A. 612=16 .A.L.J. 493; 14 I.C 97=9 
A.L.J. 358; 15 A. 169; II M. 322; 85 I C 
5f^=>92.5 A. 272; 87 I.C. 175=1925 .A. 466; 
Where there was proper exercise of juris- 
diction by lower Court no revision lies 19 
A.L. J. 47=60 I.C. 899: 13 L. 537=1932 L. 
3fi0; 1939 Lah. 472. In certain circum- 
stances an application in revision lies against 
an order passed by a Court under O. 23. 
R. 1. and in such a case it is necessary to 
sec whether the Court has been guilty of 
material irregularity in passing the order. 
\Vlierc a suit dismissed by the trial Court 
IS allowed by the appellate Court to be with- 
drawn with liberty to flic a fresh suit on the 
ground that there were certain formal de- 
fects, when as a matter of fact they were 
material defects, the lower appellate Court 
must he held to have acted with material 
irrcpulanty m allowing the withdrawal of 
the suit 3"d ’ts order can be set aside in 
revision. 1941 O.W.N. 558. High Court 
has power to revise the order granting 
witlulrawal of suit with libertv to bring a 
fresh one without any formal defeci 41 
I.C. 934 ; 40 I.C. 77; 44 C. 454=39 I C 
969=25 C.L.T. 455; 35 I.C. 843- U I C 
9.34: 10 I.C. 346: 27 M.L.J. 480^2 I r* 
57; 3 P.L.f. 460=46 I C. 179 also 
1925 L. 497; 3 Luck. 403=101 1 C 887- 
1028 O. 482; 1934 A.L.J. #^^1934 a 
137. Where a Court passes an order of 
withdrawal with liberty in a case which is 
not brouglit within the specific provisions 
of this rule It IS without jurisdiction and 
will be set aside m revision. 155 T r ?in 
= 1935 P. 251. The failure of lower Court 
to sec wlicthcr the necessary conditions are 
existing, entitles High Court to interfere in 


986=1935 

X • *T Jo • * 

Review.— A n order permitting the with- 
drawal of an appeal can be reviewed. 15 
B. 370. 

Revival of Suit.— If a plaintiff simply 
wishes to withdraw from suit lie can do so 
without asking for any permission from the 
Court. But if he wishes to withdraw his 
suit with liberty to institute a fresh suit in 
respect of the same subject-matter, he has 
to ask for permission from the Court, and 
It can be given only on such terms as it 
thinks fit. It is clear that the permission 
relates not to the withdrawal of the suit but 
to the filing of anotlier suit when once the 
suit is withdrawn it is no longer pending 
After the order is made permitting the 
withdrawal of the suit on certain conditions 
It IS not open to the plaintilT to ask the Court 
to modify or to annul the conditions, the 
suit havmg already ended when the order is 
made Once the order for permission to 
withdraw IS made and tlie suit has ceased 
to exist It IS not open to the plaintiff to re- 
vive the suit on the ground of non-accept- 
ance of the terms. This should be before 
and not after the order of withdrawal is 
formally made. 43 Bom.L.R. 646. 

Res JUDICATA.— Where on an application 
tor withdrawal of a suit under O. 23, R. 1, 
the Court passes an order granting permis- 
sion to the plaintiff to withdraw the suit with 
iberty to bring a fresh suit, and also adds 
that the suit stands dismissed,” these words 
are really a surplusage and possess no sig- 
mficarice whatever, and a fresh suit is not 
barred hy res juduata. I.L.R. (1941) Lah 
331_1941 Lah. 192. Where on dismissal of 

the suit the p aintiff files an appeal and in ap- 
peal the appellate Court passes an order that 
the parties apec that the appeal may be di.s- 
misscd aiul further states in the order that 
the plaintiff IS permitted to bring a frc.sh 
suit and ultimately concludes the order bv 
stating that the appeal is dismissed, it can- 
not be said under these circumstances that 
the suit is withdrawn under O. 23, R. 1 and 
not dismissed. On the dismissal of the ap- 
peal, the suit automatically is dismissed and 
the Court ceases to have any further juris- 
diction in the matter and it ceases to have 
aii>' power to grant permission to tlie plain- 
tiff to institute a fresh suit on the same 
cause of action. A subsequent suit brought 
by the plaintiff on the basis of such order is 
barred by principles of res judicata. 178 
LC. 319=1938 Lah. 52. Sec also 1938 

Keing, 210* 

2 “-The effect of this rule is 
mat limitation is to apply to the second suit 
as if It was the first. 29 B. 219; 69 C L J 
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3. Where it is proved to the satisfaction of the Court that a suit has been 

Compromise of suit. adjusted wholly or in part by any lawful agreement 

or compromise, or where the defendant satisfies the 
plaintiff in respect of the whole or any part of the subject-matter of the suit, the 
Court shall order such agreement, compromise or satisfaction to be recorded,* and 
shall pass a decree in accordance therewith so far as it relates to the suit. 



^ NOTES. be interpreted strictly. A plaintiff who prays 

>40; 1937 Mad. 438. Limitation for fresh for an order for withdrawal of his suit with 
suit. 25 I.C. 188=12 A.L.J. 989. The leave of the Court under O. 23, R. 1, must 
fact that a suit is withdrawn does not en- face R. 2 of O. 23, and cannot have the 
title the plaintiff in a fresh suit to any de- benefit of S. 14 of the Limitation Act. In 
duction of time during which the former a suit under the High Court the defendant 
suit had been pending. 20 I.C. 205. See pleaded that they were agriculturists. The 
■also 23 I.C. 458=163 P.L.R. 1914. Ad- plaintiff applied for leave to withdraw the 
justment — Award— Supersession of — Subse- suit under O. 23, R. 1 with liberty to file 
quent reference through Court— Effect of. a fresh suit, and the Court granted the same. 
Sec 24 Bom.L.R. 361=46 B. 854. Plain- Subsequently the plaintiff filed a suit in a 
tiff obtained a decree and in execution cer- Subordinate Court in the moffussil and claim- 
tain property was put up for sale. Before ed the right to deduct the period during 
the sale was confirmed decree-holder and which he was prosecuting the first suit, 
judgment-debtor made a joint application to under S. 14, Limitation Act. Held, that the 
Court by which they asked that defendant High Court in the prior suit had jurisdic- 
having agreed to pay the whole of the dccrc- tion to decide the plea raised by the defend- 
tal amount together with interest and costs ant as to their status, and that the case fell 
before a certain date the confirmation of the under O. 23, R. 2, but not under S. 14 of 
Court-sale should be held over. If defend- the Limitation Act, and the plaintiff could 
ants did not pay, the sale was to be confirmed not therefore avail himself of the benefit 
without further delay. The order of Court of S. 14, Limitation Act. I.L.R. (1938) 
set out the terms and provided that on that Bom. 327=40 Bom.L.R. 377=A.I.R. 1938 
basis the darkhast was allowed to be with- Bom. 281. 

drawn and also provided that if judgment- O. 23, R. 3: Applicadiuty of Rule. — 
debtor failed to pay, confirmation of sale As to w'hcthcr this rule is an exception to 
might be applied for. Held, that no fresh S. 89, see 16 P.L.T. ^0=1935 P. 243. 
darkhast was necessary for the application Non-compliance with provisions of this rule 
for confirmation after the default of judg- — Effect on decree — If makes decree other 
ment-debtor. 57 B. 616=35 Bom. L. R. than one on compromise — Registration — 
769=1933 B. 358. Necessity. 40 C.W.N. 1176. The rule ap- 

O. 23, R. 2 and Lim. Act, S. 14. — plies to cases referred to arbitration. 1925 
There is really no conflict between S. 14 of M. 50. The provisions of R. 3 arc impe- 
the Limitation Act and R. 2 of O. 23, C. rativc and the special procedure therein 
P. Code. S. 14 of the Limitation Act ap- prescribed is not affected by the general pro- 
plics to a case where the Court by its own cedure laid down in R. 1. The mere cir- 
order has terminated a suit or proceeding on cumstance of a person not being actually 
the gVound that it has no jurisdiction to on record is not a bar to his filing an appli- 
entertain it or that there is some other cause cation under R. 3. If there is a question 
of a like nature which makes it impossible common to the parties on record and a 
for the Court to entertain it. O. 23, Rr. 1 stranger as regards the subject-niatter of 
and 2 apply to a case where the plaintiff the suit or any portion thereof, it should be 
on discovering that his suit must fail either tried once for all by allowing the **^”^*^ 
by reason of some formal defect or because to be made a party. 57 M. 
of some other sufficient grounds for with- 337=66 M.L.J. 517. See also 
drawal applies voluntarily for the with- R. 3 is mandatory in its terms, and if the 
drawal of the suit and asks for permission Court is satisfied that the parties executed 
to file a fresh suit and the Court grants his the compromise, the terms of which were 
prayer. Where a suit is filed in time in the known to them and which is a pcrfectly van 
proper Court, but the Court orders its return and binding document, adjusting the 
for presentation to tlie proper Court, as, the appeal, Court has no option but to order 
plaintiffs having, by amendment, reduced compromise to be recorded and to . 
their claim for interest, the Court ceases to decree in accordance therewith. I he 
have jurisdiction, there is neither withdrawal does not provide for an enquiry into 
of the suit nor abandonment of part of the puted facts collateral to the 
claim within the meaning of O. 23, R. 1 (2) compromise. A party alleging fraud , . 
and O. 23, R. 2 will not apply. S. 14 of be allowed to avoid the compromise 
the Limitation Act applies to such a case, tedly executed by him with consent P- 
I. L. R. (1940) 1 Kar. 225=1940 ccedings started on application under ^ 

Sind 125. See also 40 Bom.L.R. 377=1938 Such an enquiry is not within P*tmcw 
Bom. 281. The C. P. Code and the Limi- of the rule. If the compromise is lawim. 
tation Act arc rules of procedure and must having regard to its terms, Court k 
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LOG. AMS. — [Lahore.] SuhtiluU for O. 23, r. 3 : — 

•' Where it is proved to the satisfaction of the Court tliat a suit has been adjusted wholly or in 
part by any lawful agreement or compromise, or where the defendant satisfies the plaintiff in rcsocct 
of the whole or any part of the subject-matter of the suit, the Court shall order such agreemSt 
compromise or satisfaction to be recorded, and shall pass a decree in accordance therewith so far as 
it relates to the suit : 

Provided that the hearing of a suit shall proceed and no adjournment shall be granted in it 
for tl'.e purposes of deciding whether there has been any adjustment or satisfaction, unless the Court 
for reasons to be recorded in writing, tliinks fit to grant such adjournment, and’ provided further 
that the judgment in die suit shall not be announced until the question of adjustment or satisfaction 
lias been decided : 

Provided further that when an application is made by all the parlies to the suit either in 
writing or in open Court through them counsel, that they wish to compromise the suit ’the C’o.irt 
may fix a dale on which the parties or their counsel should appear and the compromise be rec ordrH 
but shall proceed to hear lliosc witnesses in the suit who arc already in attendance, unless for anv 
other reason to be recorded m wnUng, it considers it impossible or undt*sirablc to do so If urJ n 
the date fixed no compromise has been recorded, no further adjournment sliall be granted for ihi. 
purpose, unless the Court, for reasons to be recorded in writing considers it highly probable that 
the suit will be compromised on or before Uie date to which he proposes to adjourri the hearing ” 


NOTES. 

effect to it forthwith. 57 A. •120=1934 A. 
L.J. 1183=1935 A. 137. See also 194U 
Rang.L.K. 237=1940 Rang. 91=189 I.C. 
232. Where a decree though it did not set 
out the text of the compromise either in the 
body or in any schedule, directed tliat effect 
should be given to the whole compromise, it 
must be taken that the decree has recorded 
the compromise. A reference to the com- 
promise in the decree is a sufficient com- 
pliance with S. 375 of tlic Code of 11^. 
67 I. A. 179=1. L.R. (1940) Lah. 330= 
1940 R.C. 70=(1940) 2 M.L.J. 769 (P.C.). 

Meaning ok Worus.— “.'Xdjustmciit,” 

meaning of. 45 M.L.I. 763=28 C.W.N. 
930=1923 R.C. 178 (P.C.). “Award is 
no adjustment”. Sec 47 A. 637=23 A. L.J. 
561 (F.R.). Where a defendant offers to 
hind himself by the statement of the plaintiff 
and the plaintiff makes the statement, it 
follows that the (2ourt is entitled to decree 
the claim against the defendant, as the only 
condition laid down by him has been fulfilled. 
The statement of the plaintiff has to be 
accepted as an adjustment of the claim and 
a decree passed accordingly. 1938 A. L.J. 
449=1938 All. 353. If in a pending 
suit the parties go to a private arbitrator 
without the consent of Court and the arbit- 
rator makes an award there is nothing to 
prevent the Court from giving effect to the 
award as if it were an adjustment by 
common consent and it amounts to an adjust- 
ment under O. 23, R. 3. 31 N.L.R. 
(Supp.) 72=1936 N. 8. The power given 
by Para. 20 of Sch. II, C.P. Code {sec tiow 
Arbitration Act, 1940) cannot override the 
general power given to parties under O. 23, 
R. 3, C.P. Code, to adjust their disputes by 
a lawful compromise at any time after suit. 
The award is not entertained as an award 
but as an agreement between the parties dis- 
posing of their dispute and h is this agree- 
ment which the Court has power under 
O. 23, R. 3 to record and pass a decree in 
terms thereof. In principle there is no 
difference between an agreement of the 
parties and an award by arbitrators who are 
appointed by the parties tliemselves to settle 

C C. M.-145 


their dispute, because in cither case tlie 
parlies are bound by their own agreement. 
An award therefore assumes the character 
ot an agreement as soon as it is delivered 
whether the parties accept it or not. 

1939 Rang. 300. The landlord filed 
a suit against the tenant for damages, 
riie tenant also filed a cross suit main- 
lining that he w’as the owner himself. 
Incy arrived at an agreement that the suit 
1 should be decided according to 

the decision in the tenant's suit. The parties 
nicant that the issue as to ownership of land 
Should be decided on merits. Tenant’s suit 
was dismissed. Held, that such agreements 
had nothing to do with adjustments of suits 
within the meaning of R. 3. (1914 M 449 

II from; 1925 A.' 271, 

V .• ‘*^*'ovcd to the 

.ati^aclmn of the Court,” meaning of ; see 

^ C. 908 (F.B ). The word “suit” in 
K. J is not used m any narrow sense- it 
means and is applied to all the proceedings 
from the beginning of the plaint up to the 
time when an executable decree has been 

1VJ5 1 . 385. It includes the appellate 

stages and execution proceedings following 
the decree. 62 I.C. 608=6 P.L.J. 953^ 
Lawful means lawful within the meaning 

hi 'iptifi agreement should 

be legally though not specifically enforce- 
able. 12 I . 359=145 I.C. 1=1933 P. 300. 

A compromise affecting the rights of a 

’I ^ cannot be 

considered Jo be lawful, and a decree passed 

thereon IS liable to be set aside. 38 P.L. 

a‘ 1- • Application to enforce award 

Appliration to record compromise — Distinc- 
tion— Agreement”— Meaning of, 16 Pat 
L.T. 280=1935 P. 243. The words “In 
so far as it relates to the suit” are wider 
than the corresponding term in S. 375 of 
the old Code. 146 I.C. 145=1933 A.L I 
7^-_1933 A. 649 (F.B.), Where a widow 
who was a party to a partition suit was held 
hy mutual agreement entitled to maintenance 
from a date prior to the date of the suit a 
provision in a ^ compromise between the 
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[OuDH.] O. 23, r. 3. — Add the following proviso to r. 3 : 

‘‘ Provided that no agreement, compromise or a^tUfaction shall be recorded in a suit instituted 
under S. 92, Code of Civil Procedure, unless previous notice of the same has been given to the Legal 
Remembrancer to Government, and the Court, after hearing him, if he desired to be heard decides 
to accept It. 

[Rangoon.] In r. 3 after the words “ to be recorded ” add the following after deleting “ and 
ahall pass a decree m accordance therewith so far as it relates to the suit/^ 

“ and shall either pass a decree in accordance therewith or shall decree that all further 
proceedings m the suit shall be stayed upon the terms of the said agreement, compromise or satisfaction 
with liberty to the party to apply for the purpose of carrying the same into effect.’* 
and add the following Proviso : — 


“ Provided that before recording and passing a decree in accordance with an agreement 
compromise or satisfaction in a suit instituted under the provisions of S. 92, Civil Procedure Code, 
the Court shall direct notice returnable within a reasonable time to be given t) the Go/ernmetntAdveae, 
Burma, or the officer with whose consent the suit was instituted, or the agreement, compromise or satis- 
faction proposed to be recorded. The Government Advocate or such officer as aforesaid may thereupon 
appear before the Court and be heard in the matter of such agreement, compromise or satisfaction.” 


NOTES. 

parties for payment of mesne profits from 
that date was a matter "relating to the suit” 
altliough no past mesne profits were claimed 
by the plaintiff in the suit, and could, there- 
fore, be given effect to under O. 23, R. 3. 
1938 O.W.N. 348=1938 Oudh 103. 

Lawful Agreement, Adjustment or 
Compromise. — "Lawful” in R. 3 docs not 
merely mean binding or enforceable. The 
rule refers to agreements which in their 
very terms and nature arc not “unlawful”, 
and may include agreements voidable at the 
option of one of the parties. A compromise 
is not otherwise than lawful under R. 3, 
merely because it is alleged that the appel- 
lant who is one of the parties to it had given 
an assurance to the respondent, other party, 
that no other defendant would file any cross- 
objection, and that contrary thereto he 
caused another respondent to file a cross- 
objection. That docs not take the agree- 
ment out of the rule, when the agreement 
has been executed and registered freely and 
with full knowledge of its terms. Nor can 
the compromise be said to be not "verified,” 
simply bccaugc one of the parties declines 
to give effect to it. 57 A. 426=1934 A. 
L.J. 1183=1935 A. 137. In an application 
to record a compromise under O. ZS, R. 3 
the Court has to be satisfied on two points: 
first, that there was an agreement between 
the parties, and secondly, that it was 
"lawful”. The term "lawful agreement” in 
the rule excludes not only unlawful agree- 
ments (the object or consideration for which 
is unlawful as defined in the Contract Act) 
but also all agreements which on the face of 
them are void and therefore will not be 
enforced by Courts. For this purpose no 
inquiry is necessary because the terms of 
the agreements themselves will show the 
defect. I.L.R. (1940) Bom. 1^41 Bom. 
L.R. 1290=1940 Bom. 60. "To deter- 
mine whether a compromise is lawful 
it is necessary to consider the facts of the 
litigation, the terms of the compromise, and 
the circumstances under which it is entered 
into "Where a compromise by a trustee 
involves a breach of trust, it is not lawful.” 
12 M.L.J. 360. See also 60 I.C. 22. An 
agreement which purports to deal with the 


rights of certain minors who are not parties 
to the suit is not a lawful agreement which 
can be recorded under R. 3. As it involves 
and implies injury to the property of minors 
it is unlawful within the meaning of S. 23 
of the Contract Act; and consequently it is 
void. 61 C.L.J. 88. Mere offer not 
enough to constitute adjustment. 9 I.C. 
426. An agreement between the parties to 
a suit to abide by the decision which may 
be made in another proceeding amounts to 
an adjustment. 8 L.W. 470=51 I.C. 540; 
37 M. 408=22 M.L.J. 447. See also 1929 
M. 416. A joint petition by both the parties 
to a suit requesting Court to adjourn the 
case for enabling the parties to arrive at 
the terms of a contemplated settlement is 
not by itself a comjiromise when nothing 
further was done by the parties in further- 
ance of their original intention. A decree 
based on the original petition itself as if it 
were a compromise is without jurisdiction. 
34 C.W.N. 1068. Court granting adjourn- 
ment on application stating that parties had 
agreed to abide by High Court’s decision in 
other suit — Order, if amounts to record of 
compromise. 1929 M. 416=120 I.C. 742. 
See also 37 M. 408; 51 I.C. 540. An exe- 
cutory contract comes under term ‘lawful 
agreement or compromise’ and can form 
subject of compromise of suit. 166 I.C. 
946=1937 Pat. 39. Agreement to abide by 
the sums fixed by the other side may be good 
agreement. 25 I.C. 935=8 S.L.R. 91. 
An agreement by the parties to a suit to 
abide by the sum to be named by their 
pleaders is not a lawful adjustment. 19 
I.C. 450=6 S.L.R. 166. See also 1930 A. 
162. Mortgage suit — Application for final 
decree for sale — Plea of extension of time 
for payment — Not an adjustment to which 
the rule is applicable. 6 R. ^5=1928 
R. 194. Executable decree for future main- 
tenance can be passed on compromise. 12 

P. 359=145 I.C^ 1 = 1933 P. .306. One of 
the partners cannot compromise suit insti- 
tuted in the name of the firm even though 
there may be no fraud or collusion m the 
same. 144 I.C. 1=1933 L. 618. Although 
the requirements of O. 23, R. ^ nothing 
about any particular form in which a com- 
promise is to be made before the Court is 
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NOTES. 

to be satisfied of its existence, still the more 
complicated the compromise, the more desir- 
able it is that its terms should be drawn up 
into writing, before they could strictly be 
proved. There must be in the nature of 
things, compromise about small matters, 
which may be capable of proof orally, but 
the Court must always look with some 
suspicion on cases of elaborate compromises 
which are sought to be proved purely by 
oral evidence, when one of the parties to the 
suit strenuously denies that he entered into 
any compromise at all. 181 I.C. 54=A.I. 
R. 1939 Rang. 149. 

Subject-matter of the suit. — Whether 
a particular matter is the subject-matter of 
or relates to a suit Is primarily a question 
of fact depending upon the circumstances of 
each case. Although a matter is not strictly 
the subject-matter of a suit, it may relate to 
or have reference to the suit if it forms part 
of the consideration. 1937 P. 232. In a 
suit by a plaintitT one of whom was a minor, 
a compromise was arrived at, whereby the 
plamlilT, in consideration of her giving up 
her right to an account of the whole property 
from the defendant manager agreed to facili- 
tate enjoyment, to take her share of the 
income from only some villages out of the 
whole property, and also that, in case no 
agreement could be arrived at on reference 
to the vakils, the parties had a right to obtain 
partition from the Court. Held, that the 
arrangement arrived at to ‘facilitate 
management’ being in consideration of the 
plamtifT’s giving up her right to an account 
was one having reference to the suit within 
the meaning of O. 32, R, 7 and was there- 
fore the subject-matter of the suit within 
the meaning of R. 3. 1937 P. 232. 

Effect of Compromise and DrxntEE —In- 
tention of parties to have a formal document 
drawn up will not affect settled compromise. 

56 I.C. 26—11 L.W. 179. A compromise 
IS a binding agreement between the parlies 
and none the less so binding, because fol- 
lowed by a decree. 21 I.C. 538=18 C 
L.J. 187; 53 M.L.J. 345; 32 C.W N 93- 
1927 P.C. 204 (P.C.). A consent order ii 
only an order of the Court carrying out the 
agreement between the parties. 29 I C ISft 
= 19 C.W.N. 565. A consent ordei^ or 
decree is a mere creature of agreement and 
no greater sanctity can be placed upon the 
decree than upon the agreement itself, 1930 
P. 234. The provisions of this rule, when- 
ever they are applicable, must be given effect 
to even in cases which arc governed by the 
Dekkhan Agriculturists’ Relief Act 24 
Rom.L.R. 88=46 B. 560. See also 57 I.C 
751. Effect of decree on rights of absent 
respondents. 19 I.C. 915, A decree passed 
under R. 3 in terms of a compromise arrived 
at between parties to suit becomes final and 
conclusive if not appealed against. 29 I r 
156=19 C.W.N. 565; 21 I.C. 538=18 C.' 
L.J. 187; 19 I.C. 915; 40 M. 177=30 M. 
L.J, 274; 31 I.C. 21. A defendant who is 


a party to the suit, but not a party to the 
compromise is bound by the decree if it is 
not appealed against 24 I.C. 491. follow- 
ing 31 M. 474. Effect of decree on com- 
promise, when there has been a misapprehen- 
sion as to right. 24 I.C. 491. Where 
a Court which passed a compromise decree 
orders the compromise to be made part of 
the decree, but in the operative part of it 
incorporates only so much of tlie compro- 
mise as related to the actual subject-matter 
of the suit, it cannot be said that the com- 
promise has been embodied in the decree. 
Where a relief is required in such a case in 
respect of a matter omitted in the operative 
part of the decree, it would not be available 

decree. 1939 

O.W.N. 936—1940 Oudh 27. A contract 
of a compromise which has passed into a 
decree is pverned by the same principles 
as are applicable to the construction of con- 

7f»^^'wi^ 75=21 M.L.J. 

/09, Where a compromise decree is made 

by means of which the whole amount is to 
be discharged by payment in certain instal- 
ments on fi.xed rates, Court has no power 
to grant any extension of time for the pay- 

instalments. 146 I.C. 

whether time was of the essence of the con- 
embodied in consent decree would 
depend on the facts and circumstances of 
each case. 1930 P. 234. Setting aside of 
compromise decree by third party— Proce- 
dure. 15 L. 626=1934 L. 393. 

Pow^s AND Duty of Court.— Under R 1 
Court has to deal with plaintiff alone, but 

^ ^ with plaintiff 

and defendant and has to find out if there is 

any agreement between them for compromise. 
hi .S'.' • *1 terms of settlement must 

T V caution. 16 

i.L. 611. If the compromise is fraudulent 
Court may refuse to pass a decree there^; 

0^ Wb. Court must be satisfied tliat 

the agreement is lawful and it can pass a 
decree m accordance therewith only in so 

% "a 'r'- C.W.N. 

decree by consent is performing a judicial 

so I C 36 r"''wn'’' (Ibid.)’ Also 

, . doj. Where no injustice of anv 

established that 
?n naJf hv adjusted either wholly or 

dutJ of f compromise, it is the 

I A -i-” accordance therewith. 57 

nn (P.CO. Where a party has 

Dute interest m the property in dis- 

Sol n? agreement to the compromise is 

^ no locus 

I.C. 171 = 1934 L. 34 
Kf ) . 1 he Court must satisfy itself by the 

.taken that the agreement or com- 
promise is a lawful one. 23 M. 101 Vr/* 
also 17 A. at 532; 24 A. L.J. 210=1926 A. 

278. Beyond that. Court cannot examine 
the terms of the compromise. 91 I.C. 790 


1156 


Tfie Civil Court Manual (Imperial Acts). 


[0. 23, R. 3 


A matter and presented a petition to Court 

c=1926 A. 2/8. Court has no jurisdiction, obviating the necessity for an enquiry Court 

except in the case of minors, etc., to mvesti- however, did not pass a final decree in accor- 

gate the fairness or unfairness of a com- dance with the same. Held, that the decree- 

promise which has been accepted by both holder should not be deprived of the fruits 

the parties. 43 L.W. 386=1936 M. 347= of his action bv the omission of the Court 

70 M.L.J. 471. Ordinarily when mvesti- and that he had the right to execute the 

gating the fact and lawfulness of a compro- compromise. 15 Pat.L.T. 457=1934 P 

mise under R. 3 it is irrelevant to examine 380. 

the strength or weakness of the suit itself. Legality of Compromise.— R. 3 does not 
When a compromise is in dispute, the party always compel the Court to pass a decree in 
repudiating it, on whatever ground it may accordance with a compromise. 4 P.L.T. 
be cannot reasonably ask that the entire suit 580=53 I.C. 833. Court must see that the 
be re-opened. 12 P. 359=1933 P. 306. compromise is a lawful agreement and will 
Court is not bound to record compromise or look into the merits when necessary to deter- 
adjustment not assented to by all the parties. mine its bona fidcs. 53 I.C. 833. The 
86 I.C. 361 = 1925 L. 280. Compromise word “lawful” does not mean merely bind- 
effected between parties to suit who are ing or enforceable. It refers to agreement 
majors — Court need not consider whether which in their very terms or nature arc not 
such compromise will affect the interests of unlawful and may therefore include agree- 
persons who arc not parties to suit and who ments which arc voidable at the option of 
are not sui juris. 55 C. 210=1(M ^f the parties because they have been 

=1927 C. 870. Court has jurisdiction to brought about by undue influence, etc. 
pass a right as well as a wrong decree and Court is bound to pass a decree in the 
if it decides wrongly, the wronged party can absence of any evidence that the compro- 
only take the course prescribed by the law mise is unlawful. 50 A. 748=26 A.L.j. 691 

for setting matters right. 51 I.C. 439. 1928 A. 494. See also 1932 A.L.J. 509= 

A consent decree wrongly passed owing to 1932 A. 478; 1937 Pat. 39. Where the 

some legal or technical defect is not a claim is beyond the jurisdiction of trial 

nullity. {Ibid.) Where a compromise Court, it is not competent to pass a com- 

effccted by the parties is conveyed to Court promise decree. Its duty is to return the 

by pleaders on both sides, tlic parties cannot plaint under O. 7. R. 10. 66 I.C. 837=16 

object on the ground that the pleaders had 155, The compromise may be re- 

no such atithority. 60 I.C. 22=12 L.W. garded as an abandonment of the claim so 

562. Court has power to frame an addt- far as it was beyond the jurisdclion of the 

tional issue to decide whether a lawful com- Court and the decree on the compromise 

promise has been effected between the rnay he valid. (Per Coutls-Troltcr, /.) 

parties. 20 B. 304; 19 M. 419. See. also i(j L.W. 155. Compromise is not unlawful 

8 M. 482 ; 9 M. 103; 7 B. 304. Where a merely because the parties do not get the 

compromise is filed in Court but repudiated shares to which they would be legally enti- 

by some of the parties to it. Court must hold tied. 55 I.C. 716. An agreement which 
an enquiry under R. 3. 1934 P. 582=152 carries a penal clause such as may be caused 

I.C. 288. Unless the parlies repudiating by s. 74 of the Contract Act is not “un- 

cstablish that they had no knowledge of the lawful”. 24 A.L.J. 210=1926 A. 278. 

terms of the settlement, a decree must be Nor an agreement to drop an appeal. 18 

passed on the compromise. 110 I.C. 524 R.D. 336. The Court in recording a con- 

(2)=1929 P. 102. But see 38 C.W.N. 648 sent decree is bound to consider whether 

=151 I.C. 661=1934 C. 643. Agreement of the compromise is a lawful one. 35 M. 75 

compromise filed in Court — Petition of com- =21 M.L.J. 709; 26 M.L.J. 315=23 I.C. 

promise signed by only some of the parties 72; 16 L.W. 155=66 I.C. 837; 55 I.C. 716; 

— Communications showing that all parties 38 C.L.J. 272=1924 C. 159. No compro- 

agreed to the same — Court whether can mise can prevent the law of limitation from 

direct enquiry — Evidence Act, S. 23. 1930 taking effect. 92 I.C. 732=1926 O. 311. 

L. 293. A consent decree cannot be chal- All terms in a contract which arc opposed 

lengcd on the ground that it is erroneous in to public policj' arc invalid and will not be 

law, nor on the grounds on which a con- enforced by the Courts. 26 M. at 

tract can be impeached (29 C. 854, Foil.) Compromise partly legal and partly illegal — 

35 M. 75=21 M.L.J. 709. Court can Legal portions, when they form the substan- 

decidc the fact of settlement out of Court tial portion of it, can be accepted and enforc- 

and grant a decree in accordance therewith, cd. 109 I.C. 261=1928 P. 495. 

if it is established. 36 I.C. 37fe21 C. mise in fraud of some of the parlic^Not 

W.N. 366. Arrangement prior to decree to allowed. 1923 O. 252. A Court will nm 
treat it as incxccutablc will not be given recognise any compromise of an action w*in 

effect to. 43 M. 725=39 M.L.J. 222. the facts of which it is entirely unacquainted 

Power of Court *to postpone passing of or if one of the terms of the compromise i 
decree — Duty of Court to pass decree at a clear violation of a statutory rule, 
some time. 1930 P. 395=9 P. 314. After I.C. 504; 47 I.C. 817=12 S.L.K. 
an ex parte decree had been passed, con- I.C. b77zsy7 M.L.J. 65; 37 ' , 

taining a direction for ascertainment of P.L.J. 580=53 I.C. 833. a c » 
tnesne profits, the parties compromised the Cl. (o) of T. P. Act renders certa 


0. 23, R. 3] 


The Code of Civil Procedure (V op 1908). 


1157 


NOTES. 

fers unlawful on grounds of public policy, 
and the Court cannot allow them to be 
effected by means of a consent decree. 26 
M. 31. So also an agreement by a mahant 
to transfer the properties of the mull for 
no necessary' purpose. 106 I.C. 645=9 Pat. 
L.T. 214. Suit relating to public trust — 
Compromise sacrificing the interest of the 
trust — If not lawful — Court bound to record 
such a compromise. 53 M. 398=1930 M. 
029=58 M.L.J. 410. Any agreement or 
compromise as regards the genuineness or 
execution of a will, if its effect is to exclude 
evidence in proof of the will, is not lawful. 
31 C. 357. The principles of compromise 
under Divorce Art are considered in 10 A 
559. See also 22 M. 214. 

Estopi’FL. — There is nothing in law to 
prevent the parties to a suit from agreeing, 
apart altogether from the Oaths Act, to abide 
by the statement of a third person. The agree- 
ment of the parties to abide by such state- 
ment and the statement given in pursuance 
of the agreement amount in effect to an 
adjustment of dispute, within the meaning 
of O. 23. K. 3 and each parly is estopped 
from subsequently impugning the same and 
from chalhnging the statement of the 
referee. 1937 A.L.I. 1066=1937 A.W U 
80l = A.I.R. 1937 All. 701. 


O. 

the 

the 


.Mattebs outside Suit.— The only com- 
promise which Court is bound to enforce 
is that which adjusts the suit wholly or in 
part, not one which goes beyond the suit. 
13 C. 170. Where a compromise covers 
both matters relating to the suit and 
also others extraneous to it, the decree 
should either recite the whole of the 
agreement and then conclude with an order 
relative to that part that was subject of the 
suit or introduce the agreement in a schedule 
to the decree. 1941 N.L.J. 207. Under 
23. R. 3 all terms whicli form 
consideration for the adjustment of 
matters in dispute, whether they 
form the subject-matter of the suit or 
not. become related to the suit and can be 
embodied in the decree. A.I.R. 1941 Rang. 
316. Where a term of the compromise is 
plainly outside the scope of the suit. Court 
may refuse to incorporate it. But where it 
is a consideration of the compromise and 
so intimately connected with it. Court has the 
power to include it in the decree, even 
though the consideration may be entirely 
outside the scope of the suit. 132 I C 434 
=33 Bom.L.R. 463=1931 B. 295. \7 n 

304; 27 Bom.L.R. 943; 30 .M. 478; 35 C 
837; 53 M.L.J. 345 (P.C.), Ref. . Aho 
139 I.C. 830=34 Bom.L.R. 849; ILR 
(1039) All. 435=1939 All. 454. 


So FAR AS IT RELATES TO THE SuiT. As tO 

the meaning of these words, see 33 Bom L 
R. 1457. See also 146 I.C. 145=1933 A 
L.J. 728=1933 A. 649 (F.B.); 1937 Sind 
190. These words must be restricted to 
relief which Court could have given in the 
suit, and will not include reliefs which could 


only have been given in a suit based upon 
different cause of action. 18 M. 410 (414) ; 
5 M.L.J. 145. See also 5 C.W.N. 485; 22 
M. 214; 9 A. 229; 1937 Sind 190; 30 M. 
478 ; 3 P.L.J. 43=43 I.C. 282. Where 
there IS a comiiromtse beyond the scope of 
a suit and the compromise has not been 
registered but the parties haVe acted on it, 
there is an equitable estoppel and the parties 
cannot resile from the compromise. 42 C. 
801=42 I. A. 1=28 M.L.J. .548=28 I.C. 
980 (P.C.). See also 1928 A. 534; 1939 
All. 454. Compromise — Decree passed in 
terms of — Provisions in compromise im- 
pliedly incorporated— Compromise whether 
reciuircs registration. 118 I.C. 395= 

I9L!) L. 527. A cooipromisc deertn* constitu- 
tes an estoppel, though it relates to mutters 
outside the suit. 42 1.0. 223=33 JI.L..T. 61." 
Whore a compromiso goes beyond the 
suhjoct-njuttor of the suit, tho proper pro- 
cedure for tho Court is to recite tho 
compromise in the decree but to make part 
of the (lecreo only so muoh of the compro- 
mise os relates to tho suhiect-mutter of ♦he 
suit. 65 T.C. 47. f47 C. 485 fP.O.), Ref. 1 
(1930) All. 43.5= 1938 All. 4.54; 38 C.L..1. 
72; .50 I.C. 344 = 22 Bom.L.R. 1280; 51 T.C. 
27.3 — 31 P.R. 1019; 29 O.C. 270 = 92 IC 722- 
1928 R. 43; 104 I.C. 810=1928 N. 51; 107 
I.C. 525 — 1028 N. 173. Where a compromise 
eolhiterul to suit oflorcil l)y one party in the 
course of the appeal was accepted by kar- 
pardaz of the other party, but tho document 
of compromise whs not recorded and a decree 
was merely drawn up and it was the only 
document brought into existence. Held, that 
the provisions of O. 23 were not complied 
with and that tho Court should not in pur- 
suance of R. 3 iiL'ike a decree. 02 I.A. 190 = 

14 P. 54.5 = 39 C.W.N. 1185 = 1935 P.C. 119 
(P.C.), WHien* a petition includes matters not 
in suit, tho Court should pa.ss a deeree with 
regard to matters in suit only and not to re- 
.ioct tho petition entirely. 78 P.R. 1917=40 
T.C. 07.5. See also 145 LC. 441 = 14 Pat.L.T. 

23 — 11)33 P, 170, Where demolition of the wall 

not in suit wns tho consideration for the 
almiidonment by tlio plaintiff of his right to 
liave the wall in suit demolished, tho compro- 
mise with regard to tho ^vall not in suit 
should bo deemed to relate to the suit within 
the meaning of R. 3. 1034 L. 623. An 

objootioD to the inclusion of a term in a 
compromise decree, on tho ground that It 
goes beyond tho 8ub.jcct-mntter, ought to bo 
taken by way of appeal and cannot bo \irgod 
when execution is sought. 38 M 959 = 20 M 
L.J. 331=23 I.C. 581; .30 I.C. 203=2 L.w! 
008: 53 T.C. 354 = 1919 M.W.N. 3.50; 1925 M 
1101=40 M.L.J. 490; 29 O.C. 270. Court 
should record the entire compromise filed by 
the parties and draw up a decree gi\nng the 
parties the right to execute tho decree in 
respect of the matters which properly fall 
with, in the scope of the rule. 3 P l!.T 255 
^.B.): 52 LC. 20=4 P.L.J. 607; 38 M. 959 
— 26 l\t.L..T. 331^ But even in cases where a 
part of tho compromise does not, strictly speak- 
ing, relate to tho suit and nevertheless the 
Court decides that it relates to the suit and 
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incorporates it into the operative portion and 
passes a decree in terms of it, the decree is 
not a mdhty and not one passed without 
jurisdiction, but would be binding upon the 
parties to tho decree and its validity cannot 
bo questioned^ in the execution department, 
nor can^ any title derived under it be attack- 

UW (PB)'^‘ A.L.J. 728 = 1933 A. 

Partial Compromise.— Partial compro- 
miso to which some of the parties only acreo 
IS good as to them. 34 LC. 518: 123 IC 603 

359 = 1033 P. 306 But 
see 38 L.W. 280. Others can object to it on 
showing good grounds. 85 LC. 678 = 1926 C 
193. Partial compromise is not binding on per- 
SOM not parties to the compromise. 45 I C 33 
Oral Compromise.— Tho mere fact of an 
oral compromise having been come to cannot 
supersede a mortgage unless the Court ac- 

fJ«:ree in accordance 
with It. 24 LC. 93=12 A.L..L 672. S. 92. 

Lwdence Act, does not prevent oral evidence 
29 I C *8™ compromise being given. 

Counsel’s Autttority ro Compromise.— 
Lxpross authority is not needed for a counsel 
to enter into a compromise within the scope 
of the suit; and where thero is limitation of 
authority and that limitation is communica- 
ted ^ tho other side, consent by counsel 
outside the limits of his authority would bo 

So = LC. 96; 4 P. 766 = 

92 I.C. 179—1026 P. 73. See alto 19 A.L.T 
63 — 60 LC. 012; 60 I.C. 22 = 12 L W 562* 41 

counsel out of Court without consent of 
party ,s not valid. 52 C. 386 = 29 C.W.N. 566. 
The implied authority of agents extends 
only 80 long as the litigation proceeds in tho 
ordinary way, but they cannot conaont to a 
decree on compromiso without special 
au^onty. 36 I.C. 37.6 = 21 C.W.N. 386. 

ju-Iffmcnt on p.arly's 
behalf— Court passing consent decree there- 
on— Burden of proof as to authority of 
pleader. 1920 O. 211. Where there is 
misunderstanding betwe<'n a party and that 
party a advocate, the advocate being under 
the improMion that tho party was expressly 
^nting to a compromise on certain terms 
while the party did not appreciate that she 
was consenting to a compromise in the same 
SCTse, It 18 open to the Court to refuse fo 

*bo compromise. 13 Rang 319 
•—156 LC. 665 — 1035 Rang. 150. 

ARBiTR.^'noN. — An award made in an arbi- 
tration without the intervention of tho Court 
m a ponding suit is not a compromise within 
the meaning of O. 23, R. 3, C. P. Code. All 
tho rules relating to arbitration lie within the 
compass of the Arbitration Act. If the parties 
Ui a dispute purport to go to arbitration but 
ij^oro these rules, there can be no award of 
which the Courts wiU take notice as such. Nor 
thero bo any adjustment of the dispute 
by lawful agreement by reason of a submis- 
sion ^ono, unless tho third party to whom 
they have recourse brings them in fact to an 
adjustment by lawful agreement. If, how- 


ever, subsequent to the making of tho award 
the parties agree to accept the award and thus 
by a lawful agreement arrive at an adjust- 
ment of their disputes, the Court would bo 
enabled to record it as an adjustment upon 
that basis alone. 1939 Kang.L.R 280= 
1^9 Rang. 300 (F.B.). See also 1938 

Nag. 492. Where the parties to a suit for 
partition compromise it by agreeing to re- 
fer the matter to arbitration, there is an 
end of the suit and the Court cannot super- 
sede the decree and proceed with the suit if 
arbitration fails. 33 A. 743=38 LA. 181=21 
M.L.J. 1151 (P.C.). See also 25 Bom.L.B. 
452 = 1923 B. 401; 32 Bom.L.R. 389. Where, 
m a suit, a reference to arbitration is made 
by tho parties mtliout tho intervention of 
Court and an award is made thereon, it can 
bo recorded as an adjustment and a decree 
can bo passed in terms of tho award. 45 B. 
245 — 22 Bom.L.R. 1043. See also 40 B. 386= 

18 Boni.LR. 559; 1939 N.L.J. 228; 1937 O. 
W.N. 1002 = 1937 Oudh 507; 1937 Rang. 287; 
38 B. 687 — 16 Bom.L.R. 653; 37 B 639 = 

19 I.C. 786; 49 C. 608=1922 C. 404; 97 

LC. 465=1920 M. 1211; 1927 M. 1126; 

30 Bom.L.R. 1539; 107 LC. 525; 51 M 800 
-1928 M. 1025 = 55 M.L.,T. 429 (F.B.). ‘ Bat 
see 55 C. 538=1927 C. 887; 8 O.W.N. 71; 38 
C.W.N. 048 = 1934 C. 043; 60 C.L.J. 173 = 

1935 C. 239 (contra). See however the 
recent case in 11 P. 237=138 LC. 82 = 1932 P 
205 (51 M. 800; 51 B. 908, Foil. 55 C. 538, 
Not foil.). A mere agreement to refer to 
arbitration is not an adjustment, 38 B. 687= 

16 Bom.L.R. 653. When an award made on 
a reference to arbitration in a pending suit 
without tho intervention of Couri is disputed 
by a party the Court should inquire whether 
the award which is alleged to be an adjust- 
ment or compromise w'na justly, legally and 
properly arrived at. 37 B. 039=15 Bom.L.B. 
340; 1937 Rang. 287. An informal reference 
to arbitration in a pending suit cannot be 
given effect to. 49 C. 608=69 I.C. 808. See 
alto 25 C.W.N. 127=47 C. 6; 34 LC. 220; 23 
C.L.J. 482; 07 LC. 123; 24 P.R. 1914 = 25 1. 

C. 710. Proceedings under R. 17, Sch. 11. can 
bo compromisefl and a decree passed there- 
on. 23 LC. 591=69 P.L.R. 1014. Arbitration 
—Partial award — Decree on — Power of 
Court to pass. 45 M.L.J. 76 = 74 LC. 009 = 
1923 M. 576. A private reference to arbitra- 
tion in a pending suit followed by a lawful 
award is a lawful agreement amounting to 
an adjustment. 26 B. 76; 24 C. 008; 24 
M, 326. Foil.; 33 B. 69, Diss.) 23 M.L.J. 200 
= 16 LC 478; 36 M. 353 = 21 M.L.J. 000; 49 
LO. 746; 46 LC. 002; 25 O.C. 213 = 1022 0. 
180; 5 Bur.L.T. 125=15 LC. 950; 14 R. 706. 

See alto 133 LC. 29=1931 A.L.J. 303=1931 
A. 557; 131 I.C. 443. But if the plaintiff 
Wants a decree for certain reliefs granted to 
him un<lcr tho award, which, according to the 
tenor of the award, are enforceable under 
tho provisions of the Arbitration Act, a^ 
not by virtuo of any decree which ^ 

passed in the suit, tho application of tno 
plaintiff for tho reference 

recorded as an adjustment 

R. 3 should be disallowed. 158 1.0. ou 
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1935 Sind 184. Wliero a literate person, 
having an award explained to liim, signs it, 
ho should bo taken to agree to it, and the 
award becomes a compromise. 1929 L. 806. 
Whore the parties have by agreement left 
the matter to tho mediation of third party 
not during tho judicial proceedings but 
duriug tlio arbitration proceedings there is no 
adjustment independent of the arbitration 
proceedings but has to bo followed and rati- 
lied by an award. Where the award turns out 
to be invalitl in view of concurrent judi- 
cial proceedings, the oath taking before the 
arbitrator would stand or fall with the sub- 
sequent award. 1934 L 887 = 154 IC 7 

CoMMissioNEu.— After a suit has been re- 
ferred to a Commissioner to take accounts, 
a decree can by passed under this rule 26 

13. 76. 

Execution Pkoceedinos.— R. 3 is inappli- 
cable to execution proceedings. 44 I C 164 * 
1925 O. 130. But see 97 tc. 768. ’ 6 ncc a 
compromisu decree has been passed with 
reference to tho rights of tho parties to a 
suit, their further remedy is by way of exe- 
cution and not by a suit. 52 l.C. 188 = 151 P. 
K. 1919. Execution cannot bo issued upon a 
razimimuh unless tho term.s are embodied in 
the d«rey of tho Court. 2 M.II.C. 305 
Executing Court cannot question the validity 
of tho compromise decree. 138 l.C 786=l<n^ 
M.W.N. 623 = 1932 M. 557. ' 

Guardianship Proceedinos.— A guardian 
appointed by the Court cannot bo removed 
by a compromise. 47 l.C. 817=12 S.L.R. 

14. Compromise offecting minors. 20 M 
106. Comproraiso invalid as against minors 
18 enforceable as against tho other parties 
bound th. reby. 1928 L. 792 (2) = 112 l.C. 
6 (»o. Iterord of conipromiso by guardian— 
Decree of Court necessary. 02 l.C. 688 

Probate Proceedinos. — A compromise in a 
probate eaao is binding only upon the parlies 
to It. 33 l.C. 27.3=2.3 C.hJ, 82; 20 C \V N 
986=1 P.r..r. 377. A comp^miio in a pro: 
bate case only makes the case non-eonten- 
tious but dof-B not take away the Court’s 
duty to grant or refuse probate. 20 C W N 
080 = 1 P.L..r. 377. 

Trust Pboperties.-A hona fide compro- 
mise by the trustee of a public trust relatin'^ 
to trust properties is a lawful compromise 
CO l.C. 22 = 12 L.W. 502. But al/o 1 2 M 
300 

Preliminary Decree.— Application for 

tinal decree under O. 34, R. G— Plea of agree- 
ment exonerating personal liability entered 
into after final doerco— If can bo gone into 
09 M.E..T. 705 (F.B.), See also I.E.R, n939i' 
Lah. .11.3 — 1939 Lah. 79. Tho payment of the 
mortgage money, duo on a preliminary 
decree made out of Court, if certiOed by tho 
decree-holder, can be treated as an adjust- 
ment of the suit under O. 23, R. 3 . (2 PL j 
533, Foil.) 158 l.C. 419 = 1935 O.W.N. 1087* 
See also 1035 O.W.N. 541 = 1935 O. 313; 1935 
E. 108. If tho preliminary decree is satisfied 
in part out of (Jourt, tho Court at tho final 
taking of accounts will permit such payment 
towards the satisfaction of the decree. 40 1 


?■ PL.R. (1939) 

J.L.l. .18; -13 l.C. 399. In a suit for taking 
partnorah 4 > accounts if an appeal is prefer- 

preiimiaaiy decree the juris- 
diction of tlio orig...M Court to record a 
couipomjse under i.. .3 ousted by 

reason of the app<*al. l.C. 899 = 13 yLK 

Jdo. Until a decree for redemption is pass- 
ed under O. 34, R. 7 the suit can be adjusted 
under this rule. 25 M. at 317 (F.B.) 

PiLAcriCE AND PROCEDURE.— Tlio general 
rule, that evidence should bo recorded before 
u dec-ision is made and not after, should also 
be followed in cases in whicli the Court 
records compromises arrived at betwavu tho 
pju-ties. 29 S.L.R. 437 = 1936 S. 59. The 
Court should first pajjs an order directing the 
compromise to bo recorded and tlien puss a 
decree in accordance therewith. 24 I C 030 

It. - 1 . 1 . J ho procedure under O 23, R 3 
consists of two steps: first the agreement or 
compromise has to bo recorded, and secondly 
a ilecree must then be passed in accordance 
therewith so far as it relates to tho suit. 
Wiien the agrt^cment has been reconlcd a 
decree can bo passed any time. A. 

I. R. 1941 Kang. 310. Absence of 
lormal order recording the compromise is not 
fatal to tho validity of tho decree passed in 
pursuance thereof. Ill l.C. 019; 72 G.L.J. 
287 (what amounts to recording a compro- 
mise). If the compromise that is filoil is a 
valid and lawful one, the Court is bound to 
pass a decree in teniis thereof and cannot add 
a new party aftowards. 50 M.L.J. 59 = 92 
l.C. 311 — 19^20 M. 341. A Court to whom 
a petition of compromise is presented should 
not delay passing order for recording the 
compromise. Under R. 3, the Court is to pass 
an order directing tho compromise to bo re- 
corded and this should be done at once, 15 
P. 4oO=lG3 l.C. 075=1930 P. 401. The pass- 
ing of the decree may, if neccssarj*. bo 
postponed fill the hearing of the suit if there 
iB u question us to how tho interests of other 
parties to the suit, who have not entered into 
the compromise, would bo affected bv it but 
this IB no reason to defer the actual record- 
ing of tho agrci'ment of compromise. 15 P. 

“lOU* 

RECoim OP Compromise.— is. 29 l.C. 

sou. Order recording comprornuu^If con- 

1930 S, 59. Whoro tlio parties ontcr into a 
compromise and tho suit is decreed in the 
terms of tho compromise, the omission to 
record the compromise is not fatal to the 
validity of the decree. The omission to 
record the compromise does not affect tho 
merits of tho case or the jurisdiction of tho 
Cowt, and the defect, therefore, is cured bv 
8 . 99 1935 A.L.J, 902 = 1935 A. 7.18. See 

also 14 P. 356. There is no specific provision 
m the Civil Procedure Code or the High Court 
rules which prevents a defendant from taking 
out a notice of motion to record a compio- 
mise propounded by him. Such a procedure 
•8 permissible to the defendant, R. 150 of 
tho Bombay High Court Rules (O.S.) enabling 
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NOTES. 

tho Ucfondant to put in a 3upi)leinental 
written statement, is not sufficient to take 
away the right which exists in tiio defendant 
otJuTwiso to move tho Court to record a com- 
promise. :i\) Bom.L.R. 1179 = 1938 B. 85. 
Scheme of arrangement sanctioned under S. 
153, Com[ianios Act cannot ho recorded under 

0. 123. R. 3. 1937 Cal. 381. 

Signature. — A party who is present in 
Court at tho time of compromise and who 
does not object to it is bound by it thou^i 
he has not signed it especially if ho gets 
some beneht under it. 242 P.L.R. 1 914 = 25 

1. C. 874. 

Revenue Proceedings.— Rule 3 applies to 
civil as well .-is revenue iwoceedings. 39 I.C. 
545 = 21 O.C. 340. 

Ai'Peal. — An appeal lies against the decree 
on compromise on tlio ground that it em- 
bodies matters not relating to tho suit. 5 

M. L..T. 145; S P. 528 = 1929 P. 318. See also 
30 C.W.N. 1013; 35 Bom.L.R. 127. An ap- 
peal lies from the order recording tho com- 
promise at the instance of a party who denies 
tho truth of the compromise. 1925 M 006 = 
48 M.L..T. 249. But see 12 P. 359=1033 P. 
300j_57 B. 200=144 I.C. 448 = 35 Bom.L.R. 
127 — 1933 B, 205. Order recording a compro- 
mise not open to second appeal. 119 I.C. 422 
= 1929 L. 472; 01) C.L..T. 173. Tho <iuf«tion 
as to the validity of consent decree cannot 
1)0 gono into in app(*jil again.st that decree. 
9 I.C. 210=13 C.L.J. 10; 33 I.C. 769 = 43 C. 
85; 78 P.R. 1917 — 40 I.C, 075. Order hold- 
ing that no compromise is proved is not open 
to appeal. 73 I.C. 177 = 1924 L. 218. A 
decree dismissing the suit on tho ground that 
a plea in bar of the suit on the basis of an 
alleged compromise is established cannot pro- 
perly b" said to bo one made under R. 3. 46 
I.C, 775. See also 02 I.C, 008. Order reject- 
ing application for recording compromise is 
app^'nlable. 1028 L. 39 = 104 I.C. 501; 1929 

N. 275 = 119 I.C. 073. When the parties to 
tho suit request tho Court to adopt a certain 
procedure nn»l to decree tho suit in case a 
certain event happened, nnd make an endorse- 
ment to that clTcct on the plaint, thcj* cannot 
afterwards go behind it or appeal against 
the decree passed in pursuance of tliat agree- 
ment. 1930 M. 850 = 71 M.L..T. 281. Qiwere, 
— Whether the agreement and endorsement 
of tho plaint would amount to an adjustment 
of tho suit under R. 3, (Ibid,) ^Vhero the 
Court after deciding the issues ns to the vali- 
dity of tho award made by a private arbitra- 
tor remarks that *‘thcre is no adjustment 
of claim in suit out of Court as alleged”, 
it amoilnts to an order refusing to record nn 
adjustment under R. 3, and tlio order is 
appealable under O. 43. R. 1 (m). 31 N.L.R. 
(Supp.) 72=100 I.C. 202=1930 N. 8. 

Revision.-— A n award in an arbitration 
whether with or without the porrolssion of 
Court cannot bo recorded ns nn adjustment 
by compromise under O. 23, R. 3, nnd there- 
fore nn order superseding an award is not 
^pe&lnblo. Nor it is rovisable under S. 115, 

O. P. Code, because there is no 'caso^ decided. 
1941 N.L.J. 333. 


Miscell-vneous.— A s to the power of a 
Court to grant relief against a forfeiture 
clause inserted in a compromise decree, see 
31 B. 15 (F.B.). Even when only a money 
decree was prayed in the plaint there is 
nothing in the rule to prevent the Court 
from making tho sum decreed a charge on 
immovable property. 10 M.L.J. 354=30 
M. 478. Sec also 17 M.L.J. 255; 116 LC. 051. 
Tho decree is conclusive only so far as it 
relates to so mucli of the subject-matter of 
the Suit as is dealt with by tho compromise. 
18 M. 410 (414); 30 M. 421. See 31 B. 15 
(F .B.) ; 1928 R. 43. A compromise can bo 
set aside in a regular suit on the ground of 
fraud. 5 C. 27. Even when tho party may 
have boon under a mistaken belief and may 
have failed to exercise due care and caution. 
17 Xr.L.J. 82. Or by review of judgment. 10 
C. 012. See also 15 B. 594. A suit will also 
lie to sot aside a compromise decree upon 
grounds other than that of fraud, i.c., on tho 
ground tluit the pleader engaged by tho 
guanlian of a minor compromised tho suit 
against tho express wishes of the guardian. 
34 C. 83. Also on the ground that tho Court 
sanctioned the compromise under a misap- 
prehension of material facts. 6 C. 687. Tho 
rule cannot be extended by analogy to pro- 
ceedings held under S. 83. T. P. Act. 13 
M. 310. A judgment by consent operates as 
a waiver of any defect or irregularities pro- 
vided it does not go to tho jurisdiction. 35 
M. 75=21 M.L.J. 709. This rules docs not 
override the provisions of O. 34, Rr. 3 and 4 
— Payment out of Court between preliminary 
and final decrees — Legality. 30 L.W. 551. 

ntw 130 I.C. 732=33 P.L.R. 138. A 
compromise though not. recorded ns required 
by R, 3 can still be looked upon ns nn ngi^e- 
mont between the parties and a party taking 
nilvantago of such nn agreement and getting 
tho suit of another party thrown out is 
estopped from pleading in a subsequent suit 
that ho wa.s not bound by that agreement. 
152 I.C. 203 = 1934 L. 218. A eompromise 


mnnot be recorded untler this rule on tho basis 
)f a draft compromise petition filcel in Court, 
iVhen it is found that the suit was not really 
?omplotelj’ adjusted. 01 C. 910 = 59 C.L.J. 
121 = 19.34 C, 840. On passing an order rc- 
lording a compromise under K. 3, Court is 
o pans a decree not for tho specific, perform- 
ince of tho original contract but for tho 
ipociflc performance of the now contract to 
lavo the suit disposed of in a particular 
nanner. But tho analogy should not bo 
’arried far. There is one diffcroncc: whiio 
ho Specific Relief Act gives the Court (hs* 
TOtion to refuse specific performance of a 
:ontract, no such exception has been mado 
n R. 3. ITio specific performance of on 
Lgrooment to end tho suit by a compromise 
lecroo is dilTercnt from specific, performance 
if agreed acts to bo porforme<l after suen 
locrce, which tho Court may or may n t 
n a position to supervise or enforce, ii 

iftor a compromise decree ^ ' the 

onsenting party disobeys the decree the 

[ecrco-holdor has lus remedy un^r a 21, K. 
12 and where the contract is not specifically 
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Deposit by defendant of 
amount in satisfaction of claim. 


Proceedings in execution of 4. Nothing in this Order shall apply to any 
decrees not affected. proceedings in execution of a decree or order. 

ORDER XXIV. 

Payment into Court. 

1. The defendant in any suit to recover a debt or 
damages may, at any stage of the suit, deposit in Court 

such sum of rnoney as he consider.'^ a satisfaction in 
full of the claim 

2. Notice of the deposit shall be given through the Court by the defendant 

Notice of deposit. “ plaintiff, and the amount of tlic deposit shall 

(unless the Court otherwise directs) be paid to the 

plaintiff on his application. 

3. No interest shall be allowed to the plaintiff on any sum deposited by the 

. ^ ^ defendant from the date of the receipt of such notice 

allowed to plaintiff after notice. 1 1 T 1 s' ^ m cj r 

tails short tlicreof. 


NOTES. 

euforcftiblo the piurty muy claim damjigcd. 12 
P. 359 = 1933 P. 3U6. On this njle, also 
1933 P. 135. Where during the coureo of riu 
objection to an execution sale tlio parties 
made a statement that the sale be act aside 
and the decree-holder be given possession of 
one square of hind for twenty years but this 
could not 1)0 acted upon for certain reasons, 
luiJ, that there was no adjustment of the 
decree so us to bar revival of the execution 
proceedings. 148 l.C. 44(1= 1934 L. (>79. 

O. 23, B. 3 and O. 21, B. 2. — Relative srop*) 
— Powers of Court un<lcr. 09 M.L.J. 705 (P. 

B. ). A mortgage suit does not come to on 
end until the mortgaged property has been 
duly sold nml the sale proceeds derdt with, or 
if tliero is u right to n personal decree under 
O, 34, R. 6, C. P. Code, until that personal 
decree has been passed, and therefore anv 
ngreemont of compromise relating to tho 
whole of tho subject-matter of the suit which 
is entered into by the parties before the con- 
elusion of the proceedings in a mortgage suit 
18 on adjustment of tho suit which falls to be 
dealt with under O. 23, R. 3 and not under 
O. 21, R. 2. A.I.R. 1941 Rang. 310, 

O. 23, E. 4. — R. 4 is explicit in its terms 
and declares O. 23 to be inapplicable to pro- 
ceedings in execution of a decree or order 
and an arrangement entered into after decree 
for payment of the sum decreed in instal- 
ments is not binding, and limitation for exo 
cution of the decree runs novertheloss 72 I 

C. 477=1924 L. 342; 12 A.L.J. 235=22 ic‘ 
961; 18 l.C. 81. See also 18 C. 515; 18 m’ 
240; 30 B. 02. This rule does not affect the 
rule of ostoppeL 13 l.C. 81. 

O. 24, B. 1. — Tho word “debt” in R l 
applies to secured debt as well as to unsecur- 
ed debt. Tho language of tho rule is wide 
enough to cover a suit to recover a debi 
socored by way of mortgage or cliargo 10 
Luck. 350 = 11 O.W.N. 1550 = 1935 O. 93. 
Payment into a Government treasury is 
equivalent to payment into Court. 7 M. 211. 
Tim deposit must be made unconditionally 
14 M. 49; 97 l.C. 479 = 1927 C. 72. Defen- 
dant’s failure to deposit amount admitted 

Bunning interest not stopped, 117 I.C. 687= 

C.CM.— 146 


1928 C. 874. Money sought to be attached 
before judgment paid by debtor into Court— 
Attucliiuent is irregular — Such payment 
should bo consisidered as deposit under R. 1. 
See 192/ R. 278. Rr, 1 to 3 do not apply to 
execution proceedings. 97 l.C. 479=1927 C 
/2. Tho provisions of 0. 24 do not apply 
to a caso of an infringement of a patent or 
design. But there is no reason why the prin- 
ciples laid down in tliat order should not bo 
applied to cases of that nature in which tho 
defendant.s submit to a decree and admit the 
claim of tho plaintiffs at an carlv stage of 
the suit. 41 Bom.L.R. 290=A.I.R 3939 

Bom. 198. 

O. 24, B, 2. — Court has a discretion to 
refuse to allow money to be paid out, but that 
^ exercised rcasouably. 26 

(769). What tender causes cessation 
of interest. 34 MX.J. 439=45 l.C. 638. 
\\liero tho timouut for the recovery of wh'ch 
the suR lias been instituted has been deposit- 

1 Court lias got a discretion as to 

the disposal of costs. 13 l.C. 200=09111 ” 

’ P 188 = 1912 M.W.N. 38“ 
Whore defendant pays money into Court, 
Court should record n finding as to whether 
a donmnd was made or not, so as to deter- 
mmo by whom the costs should be paid '3 
l.C. 188-1912 M.W.N. 38. Wlmro ' the 
amount deposited in Court in execution 
might have been immediately on deposit paid 
out of tho decree-holder in part discharge oi 
lus claira, tho judgment-debtors may bo 
relieved from paying interest. 40 A. 125=16 
A.L.J. 15. Whore the deposit made is on tho 
challenge of tho plaintiffs and in tho presence 
Of tho plaintiffs, a separate notice is not 
necessary and therefore the plaintiff cannot 
claim interest from the date such deposit is 

formal notice. 

1935 M. 342 (2). Where a conditional deposit 
J8 mmle and the decree-holder is under the 
nooessity, if ho desires to withdraw the 
amount, of furnishing security, interest docs 
not cease to run even nfter the date of de- 
posit. (A.I.B. 1927 Col. 72, Rol. on.) 39 P 
L.R. 858=A.r.B. 1937 Lah. 733. 

O. 24, B. 3. — In tho case of ordinary money 
claims not based on mortgage, a tender before 
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4- (*) Where the plaintiff accepts such amount as satisfaction in part only 

, . of his claim, he may prosecute his suit for the balance ; 
and, if the Court decides that the deposit by the defendant 
in part. ^ Itill satisfaction of the plaintiff s claim, the 

plaintiff shall pay the costs of the suit incurred after 
the deposit and the costs incurred previous thereto, so far as they were caused by 
excess in the plaintiff’s claim. 

( 2 ) Where the plaintiff accepts such amount as satisfaction in full of his 

claim, he shall present to the Court a statement to that 
Procedure where he accepts effect, and such Statement shall be filed and the Court 

shall pronounce judgment accordingly ; and, in 
directing by whom the costs of each party are to be paid, the Court shall consider 
which of the parties is most to blame for the litigation. 

Illustrations. 

(d) A owes li Rs. 100 . B sues A for the amount, having made no demand for payment and 
having no reason to believe that the deluy caused by making a demand would place him at a dis- 
advantage. On the plaint being filed, A pays the money into Court. B accepts it in full satisfaction 
of his claim, but the Court should not allow him any costs, the litigation being presumably groundless 
on his part. 

( 6 ) fi sues A under the circumstances mentioned in illustration (a). On the plaint being 
filed, A disputes the claim. Afterwards A pays the money into Court. B accepts it in full satis- 
faction of his claim. The Court should also give B his costs of suit, A's conduct having shown that 
the litigation was necessary. 

(c) A ow’es B Rs. too, and is willing to pay him that sura witliout suit. B claims Rs. 150 
and sues A for that amount. On the plaint being filed A pays Rs. 100 into Court and dbputcs only 
his liability to pay the remaining Rs. 50 . B accepts the Rs. 100 in full satisfaction of his claim. The 
Court should order him to pay A's costs. 

ORDER XXV. 

Security for Costs. 

I. (i) Where, at any stage of a suit, it appears to the Court that a sole 

plaintiff is, or (when there arc more plaintiffs th^n 
When security for costs may one) that all the plaintiffs are residing out of British 
be required from plamtiiT. India, and that such plaintiff docs not, or that no one 

of such plaintiffs does, possess any sufficient immovable property within British 


NOTES. 

suit of the amount due must be followed 
by payment into Court in order to stop the 
Tunriing of interest. 55 M. 458 = 62 M.L.J. 
266. In the case of mortgages, the rule is 
different and a tender alone has the effect, 
under S. 84, T. P. Act, of stopping interest 
from tho date of tender. 55 M. 458. It is 
doubtful whether this rule applies to caees 
where the tender is made direct to the credi- 
tor. 3 C. 468. A deposit by tho defendant 
in a suit for arrears of maintenance, charged 
upon certain property, of tho decretal amount 
^ter tho passing of tho preliminary decree, 
is a deposit duing the pendency of the suit 
under B. 3 , and interest therefore ceases to 
run from the date on which the deposit is 
made. 10 Luck. 350 = 11 O.W.N. 1550 = 19.35 
O. 93. Where tho defendant deposits the 
amount in Court but stipulates such condi- 
tions as will make it impossible for plaintiff 
to get payment and is thus himself responsi- 
ble for non-payment to plaintiff, ho cannot 
escape payment of interest from date of such 
deposit. And R. 3 has no application to 
such a case. 1936 L. 76. 

O. 24, TL 4. — In cases not being suits to 


recover a debt or damages, where money i3 
paid into Court, the principle underlying this 
rule ought to regulate tho discretion of 
in directing the payment of costs. 21 B. 502. 

“Debt of Damages”. — Wliat are. 21 B. 
502. 

O. 26, B. 1: Scope or Rule.— Tho rule 
applies to cases where the plaintiff 
a suit for partition of property in I 

was entitled to a share, tho ®t> 

share alono being in dispute. 10 Ben.L.lv. 

25. Tho power given under this rulo is a* * 
cretionary. 21 C. at 836. See also 17 C. 610. 

The discretion is unfottored and unqunhfied. 

63 C. 897 = 164 I.C. 5 ^ 0=40 C.^N 511. Tho 
power given to tho Court under O. 25, ^ * 

Siacretionary, and in 

exercise that power, tho Court ^ 

regard to the circumstances of 

unless it bo sliown that ^ d^fen/ 

is necessary for the protection of tho^d 

ant, it ought not to 91^" Cal. 688 

from the plaintiff. I.L.R. (1 ) 

=42 C.W.X 270. If foJ costs, 

appeal desires to ®PPjf the order 

ho must do iO pfoinptly. O 
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India other than the property in suit, the Court may, cither of its own motion 
or on the application of any defendant, order the plaintilT or plaintiffs, within 

a time fixed by it, to give security for the payment ol'all costs incurred and likely 
to be incurred by any defendant. 

(2) Whoever leaves British India under such circumstances as to afford 

Residence out of British P"«*^^bility that he will not be forthc^^^ 

India. whenever he may be called upon to pay costs shall be 

deemed to be residing out of Britisli India within the 

meaning of sub-rule (i). 

■ application of any defendant in a suit for the payment of money 

in which the plaintiff is a woman, the Court may at any stage of the suit make a 
like order it it is satisfied that such plaintiff docs not possess any sufficient immovable 
property within British India. 

Tx-rtv in '* (') tlie 'vords "other pro- 

perty in suit add or that the plaintiff is being financed by a person not a party to the suit." 

[NIa^ras.] IJie following shall be inserted as sub-rule ( 4 ) : — 
m-iv nn clement of champerty or maintenance is prov ed, the Court 

cosu or luch m! S "* 11 ' demand security for the estimated amount of the defendant’s 

tldnk just ” ^ thereof, as from time to time during the progress of the suit, the Court may 

Dcrson^^t thc Words " or that any plaintiff is being financed by a 

l^rson not a parly to die suit betivecn the words " other tlian thc property in suit ” and " thc Court 

r. I, sub-rule ( 4 ). — Add tlie following as sub-clauses ( 4 ) and ( 5 ) : — 
to transfer anv plaintiff has, for thc purpose of being financed in tlic suit, tr.insfcrrcd or agreed 

.^it thfcL^Tr^, .J [ ^ ^ party to the 

suit, tile Court may order such person to be made a plaintiff to die suit if he consents, and may cidicr 


NOTES. 

inudo on such an application may havo the 
offect of stifling the suit or appeal and should 
not bo passed. 1930 C. 520. Poverty or in- 
solvency of plaintiff is not by iuclf ground 
for ordering security for costa. 20 8.L R 21 
= 110 l.C. 233 = 1932 S. 33. See aho ILE 
(1938) Bom. 743 = (1938) Bom. 510=40 Bom.' 
L.K. 1025 (Power to order security for costa 
in revision application). The rule should not bo 

poor plaint- 

lUH. riiu Court sliould bco whether at first 
sight the suit appears bova fide and whether 
the defence ib such as is likely to succeed fl 
Bom L.li. 1072. LinbUity of p'orBOo stSng 

costs. See 92 l.C. 5-10 

for costs from 
plaintiff— "Residing out of British India"— 
Evidence. 1930 B. 220=32 Bom.L.R 411. 
R. 1 (3) cannot apply to a suit whore there 
are more plamtiffs than one, and only one of 
them 18 a wonmiu A suit in which there is 
wso a male plaintiff cannot properly be de- 
scribed iia ‘/a suit in which the plaintiff is a 

“‘^‘ 1 ‘ng of the rule. C3 
C. 809. As regards a plaintiff who is a 
woman, the legislature hag specificallv laid 
that security may bo taken from her m cer- 
tain circumstances in a suit for payment of 
money. Inclu.no uniiu cxclusio altcrius, aud 
then.-foro security cannot bo taken from a 
femulo plaintiff m a suit for property Tlioro 
IS no discretion left in tho Court for tnkini? 
security in any case or in any set of circum- 
stances other than those specifically nrovided 
for. 1041 A.L..T. 240 = 1941 O.W.K 628 
Practice and Procedure.— A Court has 
power to demand security for costs whero 


it finds that tho plaintiff . is not the real liti- 
gant but a puppet in tho hands of others .12 
l.C. 780-18 C.W.N. 119; 20 l.C 703 = 19 CL. 
J. 59; 2 Bur.L.J. 78 = 1023 K. 244. If an 
insolvent sues as nominal plaintiff for the 
benefit of somebody else, which somebody is 
a femalo minor who is also a party to tho 
suit, ho must give security. 27 B. 100. 
Where tho plaintiff hag got a substantial 
interest in tho suit, tho order for security 
should not bo made nor should it bo made 
merely because tho plaintiff is a poor man 
and cannot pay tlie costs if ho loses. 18 C. 
W.N. 119-19 C.L.J. 59; 75 l.C. 300 = 1023 R. 

f'V,’ 105; 13 Boo,. 

L.K, Jj5^36 B. 415. Save in exceptional 
cases security for costs ought not to bo re- 
quired from an infant female plaintiff, nor 
from her next friend. 23 B. 100. Security 
rJ^ appeal, wlien to he demanded. 32 

l.C. 780; 40 C. 150=22 C.W.N. 1018. See 
also 41 L.W. 135. Security for the defend- 
ants costa cannot he ordered if there aro 
pounds tending to prove that the defence is 
true. 18 l.C. 217. No order should be made 
before the written statement is filed. 18 l.C. 
217, Suit by undischarged bankrupt for 
after-acquired property if sccuritv for costs 
can bo demanded. 40 C. 120 = 22 C.W.N. 
1018, As to how security given is to be 
realised, see S. 145; alio 16 C. 323 
Suit for PAVirENT of Money.— A suit for 
dissolution of partnership on account and 
lor the recovery of the stridhan property 
belonging to a femalo plaintiff is not a suit 
for payment of money within R 1 (3) 68 I 
C. 007—1923 C. 316 (2). So also a suit for 
administration of an estate consisting largely 
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of Its own motion or on the application of any defendant order such person within a time to be fixed 
by the Court to give security for the payment of all costs likely to be incurred by any defendant In 
case of his default, the Court may dismiss the suit so far as his right to, or interest in, the property in 
suit IS concerned or may declare that he shall be debarred from claiming any right to, or interest in 
the property in suit. * 

(5) If such person declines to be made a plaintiff, the Court may implead him as a defendant 
and may order him, within a time to be fixed by the Court to give security for the payment of all 
costs likely to be incurred by any other defendant. In case of his default, the Court may declare 
that he shall be debarred from claiming any right to, or interest in, the property in suit.” 

[Rangoon.] The following shall be substituted for O. 25 ; — 


“ Costs and security for costs in special eases. 

(1) Where, at any stage of a suit, it appears to the Court that a sole plaintiff is, or (when 
there are more plaintiffs than one) that all the plaintiffs arc residing out of British India, and that such 
plaintiff docs not, or that no one of such plaintiff does, possess any sufficient immovable property 
within British India other than the property in suit, the Court may, either of its own motion or on 
the application of any defendant, order the plaintiff or plaintiffs, within a time fixed by it, to give 
security lor the payment of all costs incurred and likely to be incurred by any defendant. 

(2) Whoever leaves British India under such circumstances as to afford reasonable probability 
that he will not be forthcoming whenever he may be called upon to pay costs shall be deemed to be 
residing out of British India within the mean ng of sub-rule (i). 

(3) On the application of any defendant in a suit for the payment of money, in which the 
plaintiff is a woman, the Court may at any stage of the suit make a like order if it is satisfied that 
such plaintiff doc s not possess any sufficient immovable property within British India.” 


2. (i) In the event of such security not being furnished within the time 

fixed, the Court shall make an order dismissing the 
suit unless the plaintiff or plaintiffs are permitted to 
withdraw therefrom. 


Effect of failure 
security. 


to furnish 


(2) Where a suit is dismissed under this rule, the plaintiff may apply for an 
order to set the dismissal aside, and, if it is proved to the satisfaction of the Court 
that he was prevented by any sufficient cause from furnishing the security within 
the time allowed, the Court shall set aside the dismissal upon such terms as to 
security, costs or otherwise as it thinks fit, and shall appoint a day for proceeding 
with the suit. 


(3) The dismissal shall not be set aside unless notice of such application 
has been served on the defendant. 


LOC. AMS. — riioMnAY.] O. 23 r. 2 (4 ). — Add the following sub-rule : — 

“ The provisions of S. 5 of the Indian Limitation Act, 1908, shall apply to applications 
under this rule.” 


NOTES. 

of immovable property. 3 R. 211 = 1925 R. 
300. Suit for declaration of title to mov- 
ubh'.s or their value if suit for money. Her. 
14 I.C. 290 = 10 C.W.N. 763. 

Pauper Plaintiff. — A woman allowed to 
bring a pauper suit cannot bo required to 
furnish security for costs, as an order of 
security would mean a refusal of permission 
to sue as a pauper. 36 I.C. 320=10 Rur.L. 
T. 105: 13 Bom.L.R. 955=36 B. 415. See alao 
27 B. 100; 1928 L. 960 = 113 I.C. 911. Mere 
poverty is no ground for requiring a plaintiff 
to give security for costs. 14 C. 533. Hec also 
4 B. 244 ; 3 M. 66 and 7 A. 542. There is no 
absolute rule that a pauper plaintiff cannot 
bo aske*! to furnish security under R. 1 (3). 
Such order would not bo improper where the 
allegation in the petition praying for security 
is that the plaintiff is a mere puppet in the 
hands of her husband and that as the hus- 
band does not wish to pay the Government 
stamp duty nor to bo mulcted with costs in 
case he fails, ho had put forward the plain- 
tic to sue in forma pauperis and the circum- 
stances ore sufficient to show that she is 


bringing the suit for her husband and not 
horui fide on her own behalf. 1935 M. 230 
= 155 I.C. 317=69 M.L.J. 38. 

‘^Residing” — T he residence intended by 
his nilo is rosidenco under such circoni* 
dances ns ivill afford a reasonable probabi- 
lity that the plaintiff will bo forthcoming 

vhen the suit is decided. 3 B. 227. Sfe 
14 B. 541. Temporary residence in British 
India for purposes of suit is not residence 
vithin tlio rule. 46 B. 589=64 I.C. 703. 

Appeal. — An order passed on the 
3ide of nigh Court requiring plaintiff to 
five security for costs is a judgment ''^^b«n 
:ho moaning of S. 15 of the Letters Paten , 
ind is appealable. 26 M. 502. . 

O. 26, B. 2.— Next friend of minor plam- 

iff unnblo to give security for 

ihould not bo 8toppe«l. 13 Bom.L.R* , 

3. 329. The dismissal of suit under this rum 
8 no bar to a fresh suit. 26 B. 637. PP * 
Jee 8 A. 108 (P.B.). The Court has 
mlargo time for furnishing 
'=10 C 557 (P.C.); 17 I.A. 1 = 17 C. 51^ 

P.C.). 
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• [Nagpur.] New R. 3. A/lfr r. 2, add the following new rule : 

*1?'. for the purpose of being financed n tlie suit transferrrd 

or agreed to transfer any share or interest m the property in suit to a person who is not already a 
party to the suit, the Court may order such person to be made a plaintiff to the suit if he comeL 
and may either of its own motion or on the application of any defendant order such person wiS 
a time to be fixed by it, to give scucirty for the payment of all costs incurred and likely m be^ncuired 
by any defendant In the event of such security not being furnished within the time Led the S^t 
may make an order dismissing the suit so far as his right to, or interest in the 

^'>y right to, or imerBt ht, th^pr “ 

1 ^ a plaintiff the Court may implead him as a defenrlanf 

and may order him, withm a time to be fixed by it, to give security for the payment of all costs incurr^ 
and likely to be «n^rr^ by any oUier defendant. In the o'cnt of such security not brine furnish^ 

within tbe time fixed, the Court may make an order delcaring that he shall be debarred from Sine 
any right to, or interest in, the property in suit. claiming 

(3) Any plaintiff or defendant against whom an order is made under this rule mav aonlv 

.uchaVplicat^n " P-'°v.Mom ofrub-mlo. (=) and (3) of r. 2 d.all apply, mutali, nrawi, .0 

(Notificatioru Nos. 2563 and 2564 dated the 21st March, 1929) 

[Rangoon.] SubstiluU for r. 2 and oJd the new rule 3, 

R. 2. Whrrc i. i. provrd to .hr sa.«facnj>n of d,c Court .ha. .he plainlilT is deriving assistance 
Chan.per.y and „.ai„.ena„ee. ^ ^ 

(a) award costs on a special scale to be decided bv tlie Conn s.n,i • 

actual costs reasonably incurred by the defendant ; ^ approximating to the 

(b) at any stage of tlic suit, order the plaintiff within a time fixrd hv 

.he paynten. of .he cs..n,a.ed amount of such co.« or such proportion .1.0.00^1' .’he CW.’may tLn" 

jnee. of failure .o furnish -- t/bei' J fl^h'ed"^^ 

(2) Where a suit is dismissed under this Rufr thf i e 

dismissal aside, and. if it is proved to the satisfaction of .he (iurt 

sufficient cause from furnishing die security within the time allowed^fLn . Prevented by any 

order of dismissal upon such terms as to security costs or Xn!- iH. . 1^^ P'c 'be 

day for proceeding with the suit. “‘benvue as it Uiinks fit. and shall appoint a 

been „?'d.rdeftn“dm;r^^ "“-ice of such application ha 

ORDER XXVI. 

Commissions. 

Commissions to examine witnesses 

I. Any Court may in any suit issue a commission for the ex.nrin.w. 

Cases in which Court maV interrogatories or otherwise of anv ner ^ 

issue commission to examine within the local limits of its jurisdiction 
witness. unrlpr thJc r Who is exempted 

from sickness or infirmity unable to attend it.^^"* attending the Court or who is 


NOTES. 

O. 26, R. 1; Scope OK RULE.— O. 26 ampli- 
fies and explains S. 75. 3 L. 209=1922 L. 
47. Examination of witnesses on commis- 
sion is in the discretion of the Court. 46 

M. 574=44 M.L.J. 202. See also 32 C.W. 

N. 128. A Court acts judicially and not 
administratively when it appoints a Com- 
missioner and fixes his remuneration under 

O. 20. If it has acted according to rules 
laid down, and the High Court is unable to 
interfere under S. 115, C. P. Code, tlie 
High Court could not interfere at all. 1940 
N.L.J. 93. Court should not allow wit- 
ness to be examined on commission without 


rnmmfc ^ B^ounds on which a 

ordinarily those 
specified m R. 1 0. 26. 42 B. 136=43 I. 

so when he is a material 

W N %oJ ^ or defendant. 39 C. 

W*N. 595. As to the obligation of a Court 
to issue a commission. 8 Beng.L.R. App. 

o. A commission to examine witnesses 

ri2rin„”“'7 '■'ferred to arbi- 

J Bom.L.R 560. also 8 

App. at 16: 18 W.R. 230; 15 
L. 7/5. Tjere is nothing in O. 26 which 
prevents a Court from accepting evidence 
on a de^table point between the parties 
where a Commissioner has Len appointed to 
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NOTES. 

examine and report on the accounts. 53 
A. 54=1932 A. 128. There is nothing in 
law to authorize a commissioner to try the 
issue referred to him with the aid of asses- 
sors. 1932 A.L.J. 117=1932 A. 264. 

l^fEANiNG OF TERMS. — The word “may” 
means “is given authority to”. 46 M. 574= 
44 M.L.J. 202. 

Illustrative cases. — In the case of a 

witness not under the control of the party 
who resides beyond the limits fixed, com- 
mission should issue as a matter of right, 
unless the Court is satisfied that the part>' is 
merely abusing the Court’s power. 46 M. 
575=44 M.L.J. 202=1923 M. 321. Court 
ought to issue commissions for the exami- 
nation of witnes at the instance of a parly 
if all the conditions requisite therefor are 
hilfillcd, irrespective of whether that party 
will be ultimatclv benefited thereby. 12 1. 
C. 74=21 M.L.J. 889; 46 M. 574=44 M. 
L.J. 202. If a f>ardatuishin lady can be 
examined in Court in her palki, no commis- 
sion need be issued. 18 W.R. 230. S<'e 
also 15 C. 775. But see contra 86 I.C. 513 
= 1925 M. 905. A pardanashin lady should 
not be compelled either to appear in Court 
personally or attend Court even altliough she 
may have failed to observe the restraints 
of the parda system on previous occasions. 
She should, therefore, be examined on com- 
mission. I.L.R. (1941) 2 Cal. 155. Court 
has no power to insist that a pardanashin 
lady must attend and give evidence in Court. 
It is the right of a pardanashin lady to 
refuse to attend the Court and to say that 
if she is to be examined, her statement 
should be taken on commission. She can- 
not be compelled to attend the Court either 
as a party or as a witness and a Court acts 
wrongly in insisting on the personal attend- 
ance of a pardanashin la<ly in Court. The 
Court has no such power under O. 5, R. 3 
or O. 10, R. 4. (56 C. 865, Diss.) 55 A. 

666=1933 A.L.J. 1384=1933 A. 551. Where 
the allegation that a pardanashin lady exa- 
mined on commission was being tutored by 
somebody behind the parda is established, 
tlie Court has the discretion to exclude the 
evidence. But there is no justification for 
Judge to insist on the attendance of the 
pardanashin lady in Court. (Ibid.) A 
pardanashin woman cannot claim to be exa- 
mined on commission as a witness at a place 
of her own choice. 48 C. 448. Where 
however on an application filed by the de- 
fendant pardanashin lady who was living 
beyond the jurisdiction of the Court, for her 
examination on commission at K (her place 
of residence), as she was ill, the Court in- 
sisting on her examination on commission at 
R (place of suit), rejected her application. 
Held, that the order was bad and could be 
set aside on revision. 166 I.C. 729=1937 
P. 21. The mere fact that a woman lost 
her husband a few months ago does not 
justify the issue of a commission. 14 B. 


584. Issue of commission to Hindu lady 
recently widowed — Witnesses being old as a 

ground for examination on commission 

Principles applicable — Erroneous order 

Interference in revision. See 1927 M.W.N. 
218=1927 M. 524. In the case of an old 
man of feeble health the Court can order an 
examination on commission at his own house. 
85 I.C. 619=1925 C. 1118. A commission 
should issue to examine the head of a Mutt 
who is an ascetic; 28 M. 28; as to a religi- 
ous preceptor, see 42 B. 136. A commis- 
sion will not issue for the examination of an 
infant of tender years. 23 B. 626. A 
commission will not be issued for the exa- 
mination of a plaintiff on his application ex- 
cept under very strong circumstances. T 
Ind. Jur. N. S. 357; 57 I.C. 955=13 Bur. 
L.T. 33. But the case is different when 
the application is made by a defendant. 57 
I.C. 955. also 1935 P. 220 (as to 
principles governing the issue of commis- 
sion for examination of plaintiff and de- 
fendant). In the case of a defendant out- 
side jurisdiction the Court will not regard 
the case witli the same strictness as the case 
of the plaintiff who has instituted his suit in 
a forum of his choice though he resides 
beyond the jurisdiction of such Court. 

V. Woodford, (1894) 1 Ch. 38 and 
New V. Burns. 64 L.T.Q.B. 104. Ref. I; 35 
C.L.J. 78=68 I.C. 9=1922 C. 42; 73 I.C. 
923=1934 L. 475. also 46 M.L.J. 131. 

Where the witness is the servant of the 
parly applying, it is not reasonable to issue 
a commission. 20 W.R. 253. Where an 
application is filed to examine on commission 
a witness which is a company, the Court 
can direct the party to name the individual, 
as distinguished from a company, whose evi- 
dence is desired to be taken. The Court can 
also insist on the documents to be produced 
being specified. But such application can- 
not be refused on ground of lapse of time. 
1934 A. 37 (2)=1S4 I.C. 391. 

Practice and procedure. — Mere inconve- 
nience or great distance from the Court to 
the plaintiff’s place of residence is not a 
sufficient ground. 57 I.C. 955=13 Bur.L. 

T. 33. Remand order for examining expert 
in handwriting — Discretion to issue commis- 
sion. 120 I.C. 335=1930 N. ,27. Where 
commission is issued to examine a spccihc 
witness and a witness not named is examined. 
Court would ignore such evidence. 59 !• 

C. 5.39=47 C. 583. When handwriting ex- 
pert is to be examined on commission, oy 
written interrogatories, the Court acts with- 
out jurisdiction if it orders the defendants 
to file cross-intcrrogatorics. The det 
ant can insist on an opportunity to 
examine the witness orally. 150 
1934 P. 60. There is nothing. prohibUing 

the granting of copies of Jon^is- 

rics to the opposite party qC a 

sion is issued for the side 

witness and it is reasonable that 
should know the questions thto Com- 

to put. 39 I.C. 944=10 S.L.R. 210- 
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2 . An order for the issue of a commission for the examination of a witness 

Order for commission. may be made by the Court cither of its own motion 

• r or on the application, supported bv affidavit or 

other^vise,ofany party to the suit or ofthe witness m be cLmincd. 

3. A commission for the e^mination of a person who resides within the 

local limits of the jurisdiction of the Court issuing the 
same rnay be issued to any person wliom the Court 
thinks fit to execute it. 

4- (0 Any Court may in any suit issue a com- 

mission for the examination of — 


Where witness resides within 
Court’s jurisdiction. 

Persons for whose exami- 
nation commission may issue. 


NOTES. 

missioner’s report— Objection to, should be 
heard by the Court. 14 L.W. 620=68 I. 
C. 469. Order as to issue of commission — 
Power of succeeding Judge to modify, A 
Judge has the power to alter an order of 
hs predecessor with regard to the issue of a 
commission. Such an order is not a final 
one and it relates more to the routine of 
the case than to tlic merits of the case. 1930 
R. 315. Objections to Commissioner's re^ 
port— If can be taken for first time in ap- 
peal. 114 I.C. 232=1929 M. 492. 

Delay.— Long unexplained delay would be 
a ground to disallow an application for exa- 
mining a witness on commission. 35 C.W 
As a general rule, the plaintiff is 
wahin lus rights if he refrains from giving 
lus evidence, assuming it is otherwise pos- 
sible for him to do so, before the settlement 
of issues and the production of all the docu- 
mentary evidence. An order refusing to 
is^sue a commission for the examination of 
the plaintiffs on the ground of lapse of one 
year since the filing of the suit is not thcre- 
tore just and reasonable. 1934 A 37 f2^ 
= 154 I.C. 391. a/so 67 M.L j. 878. ^ 

I Native StATE.-Therc is no 

law by which witnesses in a Native State 
which have made arrangements for mutual 
service of processes with British India can 
be compel cd to obey the processes, i.c 
punished if they fail to do so. If the wit’ 
nesses so summoned fail to appear the only 
way to lake their evidence is by commission 
The rule as to ^ miles is not applicable in 
such a case. 1933 M. 366=63 M L I 334 

(1938) 1 M.L.J. 769; 21 Pat. L. T 197 

Api>EAL.-An order refusing to issue a 

commission to examine a witness whose 

personal attendance cannot be enforced is a 

judgment within the meaning of S. 15 of the 

Letters Patent, and is appealable 30 C 

143. But see eonlra 35 M. 1: 3 R 293— 

1925 R. 290; 152 I.C. 264=36 B^ L R 
272=1934 B. 168. ^^om.L.K. 

Revision. --An order refusing a commis- 
sion cannot be the subject of revision 0 

M. 2.56; 1927 S. 267. Interlocutoi^ order 

appointing Commissioner is not open to re- 
vision. 74 I.C. 812. Court has jurisdic- 
tion to dispose of the application for exami- 
nation of witnesses on commission. An 
order rejecting the application cannot be 


said to be without jurisdiction nor can the 
Judge be considered to have exercised it il- 
legally or with material irregularity only 
because he took an erroneous view on a 
question arising in the case. An interlocu- 
tory order like the one in question cannot be 
said to amount to a "decision" of the case 

'/on '"icK ^^5. 1934 A. 37 

\c) — 154 1 , C, 391 . 

*i ^ 2 not say that 

the aj^plication for commission must be sud- 

porled by the affidavit of the party or of the 
witness, but only says that the application 
of a PJ|rty or of a witness is to be supported 

or otherwise. 103 I.C. 141 = 
ly^/ K. 175. Court can issue a commission 
to a person directing him to hear a woman 
singer and her musical talents. 139 I C 
A.L.J. 117=1932 A. 264.^ 

O. 26, R. 3.— Where a defendant who 
has made a counter-claim applies to be 

the mere advan- 
tage of observing the defendant’s demea- 
nour in the box is not a sufficient reason for 
refusing a commission. Failure to distin- 
guish between applications of the plaintiff 
and of the defendant in such matter is an 
^replar exercise of jurisdiction in which 

S 7ne in revision. 57 

■ Scope OF Rule.— This rule 

is exhaustive and provides for all cases in 
which the legislature intends that a commis- 
sion should issue. 28 M. 28. The issue of 
a commission to examine a witness is matter 
of judicial discretion and will not be 

aPPl'cation is made botus 

I7t tV'^' I'^1=1927 R. 

JLn power of Court to issue commis- 

sion is not more restricted under R. 4 than 

”4 I.C. 843=1929 M. 192. 

O Witness on commission as 

^ o" a slightly 

different footing from tJie issuing of sum- 
mons to a witness under O. 16, R. 1. In 

I[!5 the matter is in the discrc- 

t on of the Court, whereas in the latter case 
summonses are to be issued as a matter of 
course though the Court may not permit an 
adjournment of the case if the application is 

1929 ^1=1^3 I.C. 266= 

^1?‘ J" rule a 

distinction has been observed between an 

apphcation by a plaintiff asking for commis- 

Sion to examine himself and an application 
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(a) any person resident beyond the local limits of its jurisdiction ; 

{b) any person who is about to leave such limits before the date on which 
he is required to be examined in Court ; and 

(f) ^[any person in the service of the Crown] who cannot in the opinion 
of the Court, attend without detriment to the public service. 

(a) Such commission may be issued to any Court, not being a High Court, 
witliin the local limits of whose jurisdiction such person resides, or to any pleader 
or other person whom the Court issuing the commission may appoint. 

(3) The Court on issuing any commission under this rule shall direct whether 
the commission shall be returned to itself or to any subordinate Court. 

5. Where any Court to which application is made for the issue of a commission 

for the examination of a person residing at any place 
not within British India is satisBcd that the evidence 

BrUhlTlndla * such person is necessary, the Court may issue such 

commission or a letter of request. 


LEG. REF. 

* Sub'iti(utcci lor “any Civil or Mililary 
officer of the Government” by A.O., !937- 

NOTES. 

by a defendant asking for a commission to 
examine himself. 35 C.L.J. 78 — 1922 C. 
42. See also 21 Pat.L.T. 197; 3 P. 863= 
84 I.C. 993=1925 P. 125. Where the de- 
fendant is his own sole witness and applied 
for a commission to have himself examined 
as he was living more than 200 miles away 
in a Native State, tlie application should be 
allowed. 73 I.C. 923=1924 L. 475; 16 I.C. 
750. See also 21 Pat.L.T. 197. An ap- 
plication for the issue of a commission to 
examine the applicant’s witnesses residing in 
Bangalore in the Native State of Mysore 
falls within the ambit of R. 5 of O. 26. 
O. 26, R. 4 has no application to such a 
case. If the Court thinks that the evidence 
of those witnesses is necessary, it has no 
further discretion in the matter, it must order 
the commission to issue as a matter of 
course. If the Court in such a case refuses 
to issue a commission, the High Court would, 
under S. 115, interfere with the order in 
revision. 47 L.W. 656=A.I.R. 1938 Mad. 
646=(1938) 1 M.L.J. 769. “It is a very 
unusual thing to grant a second commission 
and it ought never to be allowed except upon 
substantial grounds”. 7 Times Rep. 653. 
See also 1939 Pat. 270. A de bene esse 
examination of a witness about to leave the 
jurisdiction of the Court must be taken by 
the Court unless the parties consent to the 
evidence being taken on commission. 5 B. 
L.R. 252. A commissioner for the exami- 
nation of witness is entitled to note his ob- 
servation as to the demeanour of the wit- 
nesses examined by him. 48 I.C. 561= 
28 C.L.J. 306. Report of a commissioner 
appointed by an Assistant Collector in a suit 
for profits under S. 164 of the Agra 
Tenancy Act cannot be admitted in evidence. 
39 A. 694=42 I.C. 720. Where what was 
required was a decision on the question as 
to whether what was asserted by one of the 
parties, namely, that certain structures stand- 


ing on the land were recent and not old 
structures, was a true assertion or not and 
{he Court issued a commission for local in- 
vestigation, held, that tlie appropriate proce- 
dure was under O. 39, R. 7 and not under 

R. 4 or 9 of O. 26. 37 C.W.N. 143=144 
I.C. 870=1933 C. 475. A Court of appeal 
should exercise great caution when invited 
to interfere with an order of trial Court 
made with jurisdiction in the exercise of its 
discretion as to granting a commission. 35 
C.L.J. 78=1922 C. 42. The provisions of 

0. 26, R. 4, are not applicable to execution 
proceedings and have not been made so by 

S. 141. O. 26. R. 4 empowers a Court to 
issue a commission only in any suit. An 
application in execution proceedings by the 
transferee of a decree to be brought on re- 
cord as the transferec-dccrcc-holdcr _ is 
neither a proceeding in a suit nor 

nal proceeding within the meaning of S. 141. 
49 L.W. 549=A.I.R. 1939 Mad. 578= 

(1939) 1 M.L.J. 724. , . . 

Appeal. — A party asking for the issue ot 
a commission to examine witnesses is not 
entitled as of right to such an order and an 
order refusing the issue of a commission to 
examine witnesses is not a “judgment wi un 
Cl. 15 of the Letters Patent, and no appraj 
lies from such an order. [35 M. 1 4.*’,, ; V 
1920 C. 894 ; 3 R. 293 ; 3 R* 605, Folk. 2 

1. C. 157, Expl.) 152 I.C. 264=36 Bom.L. 

R. 272=1934 B. 168. 

O. 26. R. 5.— Ordinarily a 
residing abroad should be /j.-* 

examined on commission. f 

that he was within the jurisdiction of the 

Court about a month before the 

tion of the application examine him ^on 
commission, is not a sufficient r 
a departure from the ordinary ru ■ ‘jgl 
R. 1937 Mad. 24. The costs of a commis 

Sion to England should be ^adopted in 

scale and P^n'-P'' pro'^cedure 

for examination of r - commis- 

would appear to be provisions of 

Sion in 20 as faid down in 

Statute 22 Vict., Ch. 20, as lam 
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Court to examine witness 
pursuant to commission. 


6. Every Court receiving a commission for the 
examination of any person shall examine him or cause 
him to be examined pursuant thereto. 

7. Where a commission has been duly executed, it shall be returned totrether 

Return of commission with Cciurt from 

depositions of witnesses. which it was issued, unless the order for issuino th«* 

♦u . • . commission has otherwise directed in 

the commission shall be returned in terms of such order ■ and the cLm l 

the return thereto and the evidence taken under it shall fsuhiert 1^,1 

of the next following rule) form part of the record of the suit:' I’tov.s.ons 

When depositions may be n. taken under a commission shall not 

read in evidence. be read as evidence m the suit without the consent rf 

the party against ivhom the same is offered, unless— 

(a) the person who gave the evidenro ic .u • • . 

Court, or dead or unable from sickness or innrmifv t ^ jurisdiction of the 

examined, or exempted from personal appearance in 1? P^‘'^ona]iy 

service of the Crown] who cannot, in ^he ooinion of .h 

detriment to the public service, or 1 i ol the Court, attend without 

cumstaiil' mentionU^i cltTS^ 

being read as evidence in the suit. notwiihstaM^rproof that [hc"c 
such evidence by commission has ceased at the tL"^ of reading thname’; 


EEG. REF. 

‘ .Substitiiifd for “a Civil or Military ofilce of 
the Government* ■ by A.O. 1037. 

notes. 

'• F’iu f' 10 of the Rules and 
PoVn^'r?/ 'b' bahore High Court, Vol. I, 
lr™ f 'he issue of a commis- 

Sion for examination of a witness in a dis- 
tant country is bound to cause delay and a 

w ^ . J“s6ficd in satisfying 

Itself that the evidence is really relevant 

and necessary for the purposes of the case 
before issuing process. But a party cannot 
obviously be deprived of the opportunity of 
produemg his evidence merely op the ground 
that It may involve some delay. Such a 

."°3rp';i .".f 

fl938M 

O. 26. R. 6.— A parly who has not joined 
in a commission IS entitled to cross-examine 

H w"‘r .OX. Y; *"■ 

O. 26, R 8.— The evidence taken on 
commission does not tpso facto become evi 
dence in a ^se. It has to be offered by the 
party who has examined the witness on com- 
mission and it has to be accepted by the 
Court after hearing the opposite party and 
unless It IS tendered by the party and ac- 
cepted by the Court it is not to be considered 
as evidence m tlie case. 37 C.W N 1(U5 
Where the witness who is examined on com- 
mission. is beyond the jurisdiction of the 
Court, the consent of the parly is not neces 
sary to make it admissible. Even if a partv 
objects, It IS of no use. 1938 N.L.J 302— 
A.I.R. 1938 Nag. 530. In Bie cksc^ 

C.C.M.— 147 


it would not be neces- 

5^^ V ■? - - 

the conditions and 
limitations laid down m K 1 or ri< 

(?’> of.R- 8. Jo no. CIS u) 

938 A "foVi'VS- ‘9^8 All. 37^ 
iyJ8 390=A.I.R. 1938 All 266 

When a defendant examines a witness on 

commission and the commission is rclurned 

plaintiff in opening his case 
s entitled to treat the evidence as part of 
the record, without treating it ac 1 -f” 

eWdence. 26 C. 59K “Ihf. ‘‘the' e^^deTe 

j\as given in the absence of the other side 
is not enough to make the deposition of a 

10 WR ‘“rjo" °A inadmissible, 

iv u .K. 236. A Court mav refuse to hear 

"am Taken ^ defen- 

oani taken on commission, where there ic 
mu.b)';‘‘m"a,‘,°e defendant was 

thf whli. ‘‘2i'‘V r'°t “i pf 

wishes to rely on’^vidSk ,^kcr‘o'^ 
mission, must either obtain the consent of 
the party against whom he offers it to its 

b “^5'ddence in the suit, or haTe 

It read as evidence in the suit after com- 

R^ **!f '^""ditions laid down in 

c/eff^ ^ } °r- the Court in its dis- 

of fl?,? "’»'•> tke proof of any 

ot the circumstances mentioned in R 8 (n\ 

and to authorize the evidence behig read as 

^id^ce in the suit, notwithstanding the 

want of proof of the existence of^c.Iri? 

circumstances. Each of the alrerltJ- ’ 

involves a request to have the evidLce rrad 
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Commissions for local investigations. 

9 . In any suit in which the Court deems a local investigation to be requisite 
^ pi'oper for the purpose of elucidating any matter 

i in dispute, or of ascertaining the market-value of any 

property, or the amount of any mesne profits or damages 
or annual net profits, the Court may issue a commission to such person as it thinks 
fit directing him to make such investigation and to report thereon to the Court: 


NOTES. 

as evidence in the suit. 122 I.C. 396=1930 
S. 89. See also 03 C. 914. Evidence 
taken on commission, until tendered and 
admitted as evidence in tlie suit, cannot be 
made use of by either party. 30 C. 999 
(1003) ; 9 C-W.N. 794. On this point, see. 
also 1926 S. 34; 44 C.L.J. 288=1927 C. 
43; 32 C.W.N. 128. Deposition of sick 
person admitted without objection — Appel- 
late Court should not reject deposition. 
1929 C. 591. Where a witness is examined 
on commission on tlie ground tliat he is ill, 
the case falls within the exception referred 
to in Cl. (a) of R. 8 of O. 26, and the 
evidence so taken on commission can there- 
fore he taken into account. 21 Pat.L.T. 
340=A.I.K. 1940 Pat. .563. A Court has 
no power under O. 26, R. 8 to reject the 
report and evidence in a commission enquiry. 
14 R.D. 548. The expression "beyond the 
jurisdiction of the Court" in O. 26, R. 8, 
C.P. Code, has reference to the (lucstion 
whether or not the witness is in reach of 
the compelling or disciplinary powers of the 
Court in his capacity of a witness or 
potential witness; and the matter would 
therefore fall within the purview of O. 16, 
R. 19, C.P. Code, under which no witness 
is to be ordered to attend in person unless 
he is resident w'ithin a certain distance from 
the Court. 63 C. 914. 

O. 26, R. 9: Application of Rulf.. — 
The rule applies to proceedings under S. 158 
of the Bengal Tenancy Act. 17 C. 277. 
There is no error of law when a judge does 
not direct a local investigation of his own 
motion in a case where he is not moved to 
do so by the parties. B.L.R. (Sup.) 
Vol. 358. It is within the discretion of the 
Court to order or refuse a local inquiry. 12 
W.R. 76. The issue of commission is a 
rnatter in the discretion of Court, and if the 
discretion is wrongly exercised, the question 
ought to be raised, before Court of first 
appeal. It cannot be agitated for first time 
in second appeal. 1933 P. 542. Appli- 
cation for local investigation by Court on 
the day set down for trial would not be 
granted. 13 I.C. 194. The local investi- 
gation pre-supposes the existence on record 
of independent evidence which requires to be 
elucidated. 16 M. 350. The rule docs not 
authoriT^e Court to delegate to a commis- 
sioner the trial of any material issue which 
it is bound to try. 16 M. 350. Object of 
local investigation is to obtain evidence which 
from its peculiar nature can only be obtained 
on the spot. 2 N.-W.P. 196. A commis- 
sion for local investigation cannot be issued 


after the evidence is closed and the case is 
ready for judgment. 51 I.C. 399. Where 
a party to a local investigation goes on with 
the trial he cannot at the last moment ask 
for giving fresh evidence against report of 
such investi^tion. 16 I.C. 39. Restitu- 
tion — Commissioner appointed to ascertain 
mesne profits — Commissioner taking evidence 
as to possession and recording finding — 
Court acting on the same is illegal and ultra 
vires. 9 Pat.L.T. 258=1928 P. 278. On 
this rule, see 37 C.W.N. 143=144 I.C. 870 
= 1933 C. 475, cited under R. 4, supra. 

Who can be appointed to make local 
INVESTIGATION. — A Judgc from whose deci- 
sion an appeal is pending, is a most unsuit- 
able person to make a local investigation. 17 
W.R. 300. A Judge may make a local in- 
spection in person at his discretion. Under 
the present Code, a Judge may issue a 
commission in any case where he deems it 
fit to do so irrespective of his own conve- 
nience. 44 M. 640=40 M.L.J. SM. The 
District Judge can appoint a Munsiff to be 
Commissioner. 11 C.L.R. 533. For inst- 
ance of improper appointments, see 6 W.R. 
81. 

OnjECTiONs TO REPORT. — Parties are en- 
titled to object to the Commissioner s report 
and prove their objection by examining me 
Commissioner or other witness. 42 LC. 
221 = 164 P.W.R. 1917; 38 I.C. 491; 19 C. 
L.J. 87=18 C.W.N. 697; 72 P.L.R. 1914 
=22 I.C. 526. It is within the discretion of 
a Judge to accept the report of a 
Stoner. 47 I.C. 656=28 (2. L.J. 203. A 
defendant who docs not appear before a 
Commissioner cannot ordinarily object to 
his report. 60 I.C. 434. Court has a dis- 
cretion to permit or refuse a party 
mine the (Commissioner. 47 I.C. 650=2o 
C.L.J. 203. Objections to the report ot a 
Commissioner cannot be raised 1 °^ the fi^t 
time in second appeal. 27 I.C. 598=70 P. 

L.R. 1915. , , , 

Superseding Commissioner. — A local 

Commissioner appointed by consent of pi- 
ties cannot be superseded simply on tne 
ground that he is incompetent to go into me 
accounts being ignorant of the language. 

I.C. 598=70 P.L.R. 1915. . . 

Second inquiry. — When an inquiry «s 
being carried on, a second inquiry sno 
not be ordered without setting aside the first. 

23 W.R. 93; 120 I.C. 737=1930 M. 2^. 
But 1937 Pat. 670. Where the result 
of a local investigation is 

Court is not bound to order another inquiry 

It can decide the case on the 

I.C. 301. See also 18 Pat. L. T. 837=1937 


O. 26, R. 10] 
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Provided, that, where the Provincial Government has made rules as to tlie 

persons to whonj such commission shall be issued, the Court shall be bound bv 
such rules. ^ 

LOG. AM. — [Calcutta.] Omit the proviso to rule 9. 

10 . (i) The Commissioner, after such local inspection as he deems necessary 

Procedure of commissioner. \yriting the evidence taken by 

j , . . return such evidence, together with his renort 

in writing signed bv him to the Court. I’ 


NOTES. 

Pat. 670. When a Judge has ordered his 
successor should not interfere with the 
order but should carrj* it out. 1 W. R. 102. 
The appellate Court should not order local 
investigation where the parties refused to 
have one in the lower Court. 12 C. 45. 
Practice in Malabar of issuing successive 
commissions in cases under Malabar Com- 
pensation for Tenants’ Improvement Act, for 
arriving at valuations is not regular. 55 M. 
656=1932 M. 482=62 M.L.f. 629. 

O. 26. R. 9 and S. 99.— O. 26. R. 9 
docs not provide for the presence of the 
parties when a commission is issued and 
merely leaves it to the discretion of the Court. 
But natural justice requires that such acts 
should not be done without notice to one 
of the parlies. S. 99, C. P. Code, provides 
z decree could not be varied or reversed be- 
cause of an irregularity in the proceedings 
which does not afTecl cither the merits of 
the case or the jurisdiction of the Court. If 
there has been no prejudice, the decree 
could not be attacked. 1938 N.L.f. 392= 
A.I.R. 1938 Nag. 530. 

T <^ 35 e their 

Lordships of the Privy Council remarked 
that the following is a correct statement of 
the i^inciple to be adopted in dealing with 
the Commissioner’s report. Interference 
with the result of a long and careful local 
investigation except upon clearly defined and 
suliicient grounds is to be depreciated It 
IS not safe for a Court to act as an expert 
and to overrule the elaborate report of a 
Commissioner whose integrity and careful- 
ness are unquestioned, whose careful and 
lahonous execution of his task is proved by 
his report and who has not blindly adopted 
the assertions of cither party. 42 Bom I 
R. 387=51 L.W. 135=1^0 P.C. 3 (P C.) 

T? ^61 lO.—fN.B.: See also under 

issued to an Amin 
to hold local investigation is not a process 
vyithm the meaning of Cl. ( 1 ) of S. 20 of 
Hie Court-Fees Act. 17 C. 281. When a 
Commissioner is appointed to prepare a man 
of a locality, statements of village officers 
made to him with regard to the right in suit 
are admissible in evidence. 24 B 43 
Commissioner for ascertainment of mesne 
profits may rely on local inspection but 
must record witnesses’ evidence. 47 M om 
= 1925 M. 145=48 M. L. J. 

1. C. 792. Evidence taken should only 
be with reference to points for the determi- 
nation of which local inspection is reouired 
9 W.R. 83. 5^^ also 17 W.R. 282 A 


Commissioner should give to the parties 
notice of the time when the local investiga- 

V® o® ^7 W. R. 

,• ^ff 18. Commissioner’s report is 
only evidence and not binding on the Court 
—if report is not satisfactory Court can 
order another commission. 7 Pat L T 70 ^ 
-% I (:. 327=1926 P. 462; 157 I.C. 530= 
1935 A.L.J 427=1935 A. 422. It is in the 
power of the trial Court, when it is dis- 
satisfied with the report of the first Com- 
missioner. to .send out a second or even a 
third commission; and when all the mate- 
rials arc before the Court, it may. at the 
ime of delivering judgment, attach verv 
little or no weight to the first Commissioner’s 
report; but it is not neccssar>- that before 
Issuing a second or third commission, the 
Lourt^ should wipe the previous Commis- 
sioners report off the record, and treat it as 
not being evidence nt all. There is nothing 
m O. 26, R. 10, C. 1 . Code, to justify such 
a contention. 18 Pat.L.T. 837=1937 P W 

5’V w^iT^nV^- 670. See 'also 

23 W.R. 93; 1930 Mad. 236. A second 

nfinntission should not be issued by the 
Court for the same purpose for which the 
first was issued, unless the Court is dissatis- 
fied with Hie report of the first, in which 
case, the Court should not take into con- 
sideration the report of the first Commis- 

r'^^fen 239=1931 M. 73=60 M.L. 

J. ASO See also 1939 Pat. 270. An ap- 
pcllatc Court rejecting a Commissioner’s re- 
port, IS not bound in law to issue another 
commission. In every case the superior 
Court IS to see whether the subordinate 
Courts have exercised their discretion 

capnciously. 180 I.C. 134 
^70- Decree ba.« 5 ed on 
incomplete report of Commissioner can 

Y xlo J-C. 369=9 Lah. L. 

J. Jjy. evidence of possession recorded by 
a Commissioner who is appointed in a suit 
tor possession of land, not for the purpose 
of examining witnesses, but for the purpose 
of relaying the settlement boundaries and ta 
ascertain and determine whether the suit 
land was vvjthin a particular patta„ is not ad- 
missible in evidence in the suit to prove the 
possession of the land. 40 C.W.N. 582. 

Ihe report submitted by a Commissioner 
atter a local investigation is not admissible in 
evidCTcc without the the Commissioner’s 
verification in Court. 1935 R.D. 319 . 
Under R. 10, the Commissioner’s report is 
evidence in the suit and shall form part of 
uic record. A party to the suit is, there- 
tore, entitled to have the report, for what it 
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( 2 ) The report of the Commissioner and the evidence taken by him (but 
Report end depositions to not the evidence without the report) shall be evidence 

be evidence in suit. in the suit and shall form part of the record ; 

but the Court or, with the permission of the Court any of the parties to the suit 
. . may examine the Commissioner personally in open 

p^"on. toueWng any of the matters referred to him or 

mentioned in his report, or as to his report, or as to 
the manner in which he has made the investigation. 

( 3 ) Where the Court is for any reason dissatisfied with the proceedings of 
the Commissioner, it may direct such further inquiry to be made as it shall think 
fit. 

Commissions to examine accounts. 

II. In any suit in which an examination or adjustment, of accounts is neces- 
sary, the Court may issue a commission to such person 

Co^.«ion to rxamme or thinks fit directing him to make such examination 

adjust accounts. adjustment. 


NOTES. 

is worth, considered by the Court before it 
reaches its conclusion on any issue. 163 I. 
C. 36=1936 M.W.N. 935=1935 M. 918. 
The report of a Commissioner in a previous 
suit is not admissible in evidence in a subse- 
quent suit, unless its accuracy be proved. 12 
C.L.R. SO. The report cannot be rejected 
in case the Commissioner’s remuneration 
has not been paid. 17 C. 281 ; and his re- 
port is evidence only on the point to which 
the commission refers. 14 W.R. 493; 24 
W.R. 208. After receipt of the report, a 
■day should be fixed for hearing objections, 
and notice given to the parties. 21 W.R. 
2. The time fixed for the return of the 
commission can be extended. 9 B. 250. A 
pleader who is appointed Commissioner for 
the purpose of relaying a large number of 
dxigs of a very old chitta having no bearings 
on the Field Book but giving only the lengths 
of the different dags, will not be disentitled 
to any fee, merely because the work done 
by him is found to be inaccurate, in the 
absence of any finding that he has done his 
work carelessly or negligently or that he was 
actuated by improper motives or that he 
was incompetent to do that kind of work. 
40 C.W.N. 928. 

Appeal. — No appeal will lie from an order 
<lirecting a local investigation. 7 W.R. 425. 
See.also 12 W.R. 76. 

O. 26, R. 11: (N.B.: See also under 
R. 9J. — This rule merely entitles the Court 
to appoint a Commissioner to examine ac- 
counts when it is necessary to examine the 
accounts, but it has first to be shown that it 
is necessary to examine them. When in a 
suit on a promissory note the defendant puts 
in no defence, it is impossible to say whether 
it is necessary to examine the accounts or 
not. 1937 N. 136=1. L.R. (1937) Nag. 
266. As regards the procedure to be adopt- 
ed in taking accounts, see 7 C. 654. See 
aUo 6 C. 754; 14 C. 147; 87 I.C. 764=1926 
C. 349 ; 91 I.C. 766=1925 S. 265. It is 
not open to a Court to refer for decision 
to a Commissioner for accounts, an issue as 
to whether there was a mutual, open and 
current account between the parties. Such 


procedure is unauthorized by O. 26. All 
that can be referred to the Commissioner is 
an enquiry into the nature and course of 
dealings and the amount, if any, due. The 
further question whether the dealings consti- 
tuted in law a mutual account is one of law 
and cannot be referred to a Commissioner. 
177 I.C. 442=A.I.R. 1938 Rang. 270. 
Commissioner is to determine only the quan- 
tum and not the factum of a liability of an 
agent. 52 C. 766=1925 C. 1069. Court 
cannot delegate all its powers and functions 
in the matter of taking evidence and deter- 
mining issues to a Commissioner. 89 I.C. 
333. See also 89 I.C. 343=1925 P. 576; S3 
A. 190=58 I. A. 173=1931 P.C. 136=61 M. 
L.J. 665 (P.C.). Where in a suit for 

dissolution and settlement of accounts of a 
partnership business, a dispute arises as to 
which of the parties is in possession of the 
account-books, the Court should not leave it 
to the Commissioner, who is appointed to 
examine accounts and to submit a scheme 
for the winding up, to decide that question 
as it does not fall within his ordinary duties. 
It is the duty of the Court to record the 
evidence and to decide that (question dsclt, 
and not to appoint a commissioner for that 
purpose. 160 I.C. 642=1936 L. ^58. 
Decree based on incomplete report of 
missioncr can be set aside. 104 I.C. 

9 L.L.J. 339. The remuneration of a Com- 
missioner appointed to examine accoun s 
should, as a rule, be a definite amount, and 
not a monthly allowance. 3 M. 259. No 
objection can be taken to the _ 

judge appointing a Commissioner for taKi^ 
accounts from a guardian of property. 

P. 626. .. Tf Jo 

Mixed questions of fact and law. 
as a rule expedient to refer to a | ^ 

missioner mixed questions of fact a • 

e.g.. whether a Particular business wasjt^^ 
gambling nature. The distinction • ^ 

contracts which arc JeRitimatc and 
trading transactions of a specu^ti 
ter and contracts which arc a 

and wagering o detSafion 

narrow^ one ^and^dff^u^n of the parties 


even 


O. 26 , R. 14 ] 
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12. (i) The Court shall furnish the Commissioner with such part of the 

^ . . proceedings and such instructions as appear necessary. 

a-id the instructions shall distinctly specify whether 
the Commissioner is merely to transmit the piocecdings 
which he may hold on the inquiry, or also to report his own opinion on the point 
referred for his examination. 


Proceedings and report to 
be evidence. 

Ck)url may direct further 
enquiry. 


(2) The proceedings and report (if any) of the 
Commissioner shall be evidence in the suit, but where 
the Court has reason to be dissatisfied with them, it 
may direct such further inquiry as it sliall think fit. 
Commissions to make partitions. 


13. Where a preliminary decree for partition has been passed, the Court may, 
^ . . , . case not provided for by section 54, issue a com- 

.io?o7“aW.'^o%ny"‘‘ 'hinks fit to make the 

partition or separation according to the rights as declared 

in sucli decree. 


^ 4 * (0 The Commissioner shall, after such inquiry as may be necessary, 

Procedure of Commissioner. property into as many shares as may be 

directed by the order under which the commission was 
issued, and shall allot such shares to the panics, and may, if authorised thereto 

by the said order, award sums to be paid for the purpose of equalizing the value 
of the shares. ® 


(2) The Commissioner shall then prepare and sign a report or the Com- 
missioners (where the commission was issued to more than one person and they 
cannot agree) shall prepare and sign separate reports appointing the share of each 
party and distinguishing each share (if so directed by the said order) by metes 
and bounds. Such report or reports shall be annexed to the commission and 
transmitted to the Court ; and the Court, after hearing any objections which the 
parties may make to the report or reports, shall confirm, vai y or set aside the same. 

(3) Where the Court confirms or varies the report or reports it shall pass 
a decree in accordance witli the same as confirmed or varied ; but where the Court 
sets aside the report or reports it shall cither issue a new commission or m^e such 
other order as it shall think fit. 


NOTES. 

concerned, the course of the business and thi 
nature of the contracts. It certainly is no 
a question which can safely be left to thi 
decision of a local Commissioner. 58 I A 

P.c. 136=61 M.L.j: 

665 ( r . C. ) . 

O. 26, R. 13. — The intention of the ruh 

R. 9J. — Although Commissioner's repon 
should have very great weight attached to it 
it is not absolutely binding. 6 M H C R 

(A.C.) 149 knd 
1 I.A. 346; 72 P.L.R. 1914=22 I.C. S2t 
(Suit for dissolution of partnership). Com- 
missioner’s report and the opinion he expres- 
sed on the evidence is merely a piece of evi- 
dence to be considered by Judge. It is the 
duty of Judge to consider every objection 
of fact or of law made by the parties to the 
report, to show the nature of the objection 
in his judgment and his grounds for allow- 
ing or dismissing it. 27 S.L.R. 194=1933 

S. 327. As to what Commissioner's report 
should contain, see 3 B. 161. When a Gom- 
missioner makes a report. Court of first in- 
stance and Court of appeal should consider 
it before accepting a decree in accordance 
with it. 5 C.W.N. 6P2. Commission for 


examining accounts— Report— Party whether 
can adduce evidence to rebut — Duty of 
Court to give time to party to adduce evi- 
dence and then decide. 1929 L. 782=119 I. 
C. 490. 

O. 26, R. 13. — The intention of the rule 
IS that, upon the first hearing Court shall 
determine whether plaintiff is entitled to a 
partition, and shall ascertain who the several 
persons interested in the property are. 7 
C. 318. See. also 18 M.L.T. 145=2 L.W. 
693. Proceedings taken under this rule arc 
proceedings in suit itself, and not proceed- 
mgs m execution of a decree. 22 C. at 432. 
^urt has no power under this rule to order 
Its Amin to cause a wall to be built separat- 
ing portions of property of which partition 
has been decreed. 19 A. 194. The word 
person” has been used in the singular to 
meet the rulings in 29 A. 235 (F.B.); 6 
Bom.L.R. 586. Powers of Commissioner 
appointed to make a partition — Difference 
between Commissioner and arbitrator. 1927 
P. 135=;95 I.C. 321=7 Pat.L.T. 739. 

Appeal. — No appeal lies from an order 
appointing a Commissioner. 16 M.L.J. 21. 

O. 26, R. 14: Scope.— A pplication for 
partition by compromise is not application 
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LOG. AM. [Patoa.] O. 26, r. 14. — SubstituU the following To/" sub-rules (2) and (3) ; 

. CommiKioncr shall then prepare and sign a report or the Commissioners (where 

pers^^n and they cannot agree) shall prepare and sim 

1 distinguishing each share (if n«c^) gC 

mete and bounds. The Commissioner or Commissioners shall append to the report or whw^here 

IS more than one. to each report, a schedule showing the plots and areas allotted to each party and also 

nW **1'^ C^urt, a map showing in different colours, the plots or portions of 

^ i v.n n 1 "'l l, P^rty In the event of a plot being sub-di^-idcd, the area of each sub%lorsh^I 

^frnnrf, wttK *K also measurements showing how the plot is to be divided. Such report 

fi ^ ^ ^ and the map. if any. shall be annexed to the commission and transmit^ 

ar Court, after hearing any objections which the parties may make to the report 

or reports, shall confirm, vary or set aside the same. ^ 

or varies the report or reports it shall pass a decree in accord- 
ance with the same as confirmed or varied and, when drawing up the final decree shall incorporate 
in the deer^ the schedu e and the map, if any, mentioned in sub-rule (2) above, as confirmed or 

ord nlrnl h"" \ Commissioner or Commissioners shall not 

ordinarfly be entered in the decree. When the Court sets aside tlic report or reports it shall cither 
issue a new commission or make such other order as it shall think fit. 

General Provisions. 

15. Before issuing any commission under this Order, the Court may order 

Expense, of commission to of^Ve ‘k reasonable for the expenses 

be paid into Court. ® .j? commission to be, within a time to be fixed, 

into Court by the party at whose instance or for 
whose benefit the commission is issued. 


NOTES. 

for execution. 2 L.W. 693=30 I.C. 380. 
A casting of lots for the purpose of allotting 
shares to the parties is not opposed to 
R. 14. 29 I.C. 245=2 L.W. 430. The 
most equitable way by which properties 
could be assigned to coparceners will be to 
draw lots after dividing the properties with 
reference to the number of shares. 29 
I.C. 245=2 L.W. 430. Commissioner 
cannot prepare a number of schemes and 
ask the Court to accept one. 6 Bom.L.R. 
586. Commissioner, allotment by — Approv- 
ed by order of Court— Effect. 14 M.L.T. 
157=20 I.C. 908. Objections are entertain- 
able to the report of the Commissioner under 

R. ^ 14. 25 I.C. 277. In dealing with the 
objections to the report of a Commissioner 
an appellate Court has the same power as 
the original Court. 56 I.C. 972=12 Bur. 
L.T. 228. A party cannot be heard in the 
appellate Court unless he had filed his objec- 
tions in the original Court. 56 I.C. 972= 
12 Bur. L.T. 228. 

Appeal. — An application under this rule 
for the appointment of a Commissioner is 
not a matter coming within the scope of 

S. 47 and appeal lies from an order made 

on it. 17 M.L.J, 144. But no appeal lies 
against an order of Court confirming or 
varying a report of a Commissioner made 
in a partition suit umicr R. 14 (3). 91 

I.C. 317=1926 O. 195. 

Practice and Procedure. — R. 14 entitles 
the parties to substantiate their objections to 
the report of the Commissioner, but in such 
cases as a rule of practice the Commissioner 
should^ first be examined with reference to 
the objections, if any, and if it appears from 
the statement of the Commissioner that 
there is ground for further enquiry into any 
matter which^ is raised in the objections, 
then the parties should be allowed to pro- 
duce evidence or the Commissioner directed 


to amend the report accordingly. 157 I.C. 
480 (2) = 1935 L. 501. 

O. 26, R. 15. — Court has got power to 
impose any terms that it chooses as condi- 
tion precedent to granting prayer for local 
investigation. 104 I.C. 814=1927 C. 907. 

Selection of Commissioners — Remune- 
ration — Principles governing. — Thorough 
competence should be the sole criterion in 
the selection of commissioners and fees fixed 
should not be oppressive. Judge should not, 
in the exercise of his discretion, alter behind 
the barks of tlie parties, fees to which they 
had agreed. 1933 P. 681. As to the fee 
for execution of a Civil Court commission, 
Court is to fix a sum commensurate with the 
difficulty and importance of the work done. 
If only nominal or worthless work has been 
done, manifestly there can be no payment at 
all. There is always the understanding that 
the commissioner possesses the knowledge 
and puts forth the exertion requisite to exe- 
cute the commission efficiently and has in 
fact executed the same in workmanlike 
manner. The remuneration is not for 
labour expended or for days spent but for 
an efficient piece of work. If he fails in 
the respects mentioned and merely executes 
the commission nominally, he is not entitled 
to any fees, whether he is a pleader or pro- 
fessional surveyor. It is incumbent on 
Court scrupulously to protect the person 
who has deposited money towards commis- 
sioner's fee and all the more since he is 
powerless to protect himself against the 
commissioner. And %vhcrc a commissioner 
has already taken payments provisionally, nc 

must refund them if it is subsequently found 

that they have not been earned by real work 
but that the commissioner 
commission only nominally. l.U. w 

= 15 P.L.T. 320=1934 P. 316 (2). ihe 

Court should also take into account the 
return which the party has got 
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LOG. AM. — [Madras.] Rt-number the existing r. 15 in O. 26, as r. 15 (j) and instrl the follow- 
ing as sub-rule (2) : — 

“(2) Before executing and returning any commission i.ssucd by foreign Courts under the 
provisions of S. 78, the Court or the Commissioner required to execute the commission may lev^ 
such fee as the High Court may from time to time prescribe in this behalf in addition to the fees pres- 
cribed for the issue of summons to witnesses and for expenses of such witnesses under r. 2 of O. 16.” 

16. Any Commissioner appointed under this 
Powers of Commissioners. Order may, unless otliertvisc directed by the order 

of appointment, — 

(a) examine the parties themselves and any witness tvhom they or any 
of them may produce, and any other person whom the Commissioner thinks proper 
to call upon to give evidence in the matter referred to Itim ; 


, NOTES. 

his money paid towards commissioner’s 
fees. 63 C.L.J. 563=40 C.W.N. 1216. 
The commissioner is not a party to 
the suit, and an order directing one of the 
parties to pay a certain sum to the commis- 
sioner cannot be made a part of the decree. 
If at the end of an enquiry there is money 
due to the commissioner, then that is due 
to non-observance of the provisions of O. ijb, 
R. 15 by the Court and the failure of the 
commissioner to look after his own interests, 
because a sum sufficient to cover the com- 
missioner’s expenses ought to be deposited 
in the Court before the commission is 
taken. A.I.R. 1938 Rang. 254, See 
olso 1937 P. 614. On the application 
of the petitioner, A was appointed commis- 
sioner for local investigation in a suit; he 
did not finish the work within the time fixed 
by the Court, and time was therefore ex- 
tended to him on several occasions. Ulti- 
mately after taking further time, he died 
without submitting any report at all to the 
Court and the Court had to direct a fresh 
local investigation. A‘s widow having 
applied to the Court for payment to her of 
the balance of the fees due to A who had 
already drawn Rs. 700 out of Court during 
his lifetime, out of the amount deposited 
by the petitioner prior to the issue of the 
commission under R. 15, the Court directed 
the petitioner to deposit into Court a sum 
oi Ks. 2,050. The value of the pronertv 
m suit was Rs. 7.800. Held, in revision, 
that the Court, in view of the facts, was not 
justified in making the order summarily 
calling on the petitioner to deposit the 
amount, and that therefore the order must 
be set aside without prejudice to the rights 
of the widow to take such steps as were 
open to her under the law to recover anv 
excess amount which might justly be due 
to her husband A, in respect of the work 

12\6 563=40 C.W.N. 

Commissionfr's FEEs.—Undcr R. 15 
Court has to order the parties to make the 
deposits for the necessary remuneration of 
the Commissioners and as it has to be 
entered in the decree, it is necessary to 
determine the fee of the Commissioner 
Dctore the final disposal of the case. 57 
I.C. 291 = 1 P.L.T. 170. There must be 
some confidence reposed in the Commis- 
sioners, who arc pleaders and officers of the 


Court, and their report. 47 I.C. 291=1 P. 
L.T. 171. It is not proper that the Com- 
missioner should be left to realise his fees 
by execution. 9 I.C. 315=15 C.W.N. 221 
also 52 C. 269=1925 C. 57. The proper 
course is to call on the plaintiff to deposit 
the full amount in Court and refuse to draw 
up the decree before the sum is so deposited 
9 I.C. 313=15 C.W.N. 221. If the defen- 
dant also is liable to pay a share, the plain- 
tiff ought to be made to deposit it in Court 
and such sum ought to be allowed to the 
plaintiff in the decree. (/6i</.)Thc Court 
will not order the costs of a commission to 
examine a defendant who is a parda lady 
*0 be paid by her. 5 C. 866; 10 C.W.N.’ 

Ihe Court has power to grant the 

on commission, on 
condition of the applicant depositing the 
costs of the other party in attending tlie 
commission. 159 I.C. 179=1936 P. 33. 
But the money should not be paid directly 
to the party but must be deposited in Court 
as security- for such costs as may be payable 
to the opposite party in the matter of com- 
mission. 159 I.C. 179=1936 P. 33. 

Suit. — A Commissioner can sue for tlie 
recovery of his remuneration. 4 M. 399, 
But cannot seek to recover it by wav of 
execution. 10 M.L.J. 241. Where money 
IS not deposited m Court, an order passed 
on the Commissioner’s application directing 
payment to him is covered by S. 36 and is a 
dc^cc under S. 47. 52 C. 269=1925 C. 
a/-^^o4 I»C« /24. 

Execution. — Court has jurisdiction to 
pass an order demanding commission fee 
after the return of the commission and such 

?I7T by the Commissioner. 

U7 I.C. 784 (2)=34 P.L.R. 1043=1934 L. 
46. The order of a Court directing the 
parties to a partition suit to deposit the 
f capable of execution. 21 

991 Se^ also 9 I.C. 313=15 C.W.N. 

District Judge has no power to dis- 
allow a portion of the remuneration claimed 
y a Commissioner for local investigation 
m connection with a suit pending in the 

t^r^9-o *bis rule see also 

•3 M. 2d 9; 17 C. 281 and 15 B. 209. 

O. 26, R. 16. — R, 16 (a) has nothing to 
no with the question of title of the parties 
to shares other than those admitted in the 
pleadings or declared in the preliminary 
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of inqjfr^ T” documents and other things relevant to the subject 

in the orden^"^ reasonable time, enter upon or into any land or building mentioned 

17- (0 The provisions of this Code relating to the summoning, attendance 

Attendance and examina- examination of witnesses, and to the remuneration 

penalties to be imposed upon, witnesses, shall 

^ j ^PP y P''''®°"-' required to give evidence or to produce 

documents under this order whether commission in execution of which they are 

so required has been issued by a Court situate within or by a Court situate beyond 

the limits of British ^dia, and for the purposes of this rule the Commissioner shall 
be deemed to be a Civil Court. 

Ii,- ‘^°'^™*'i°ner may apply to any Court (not being a High Court) 

vsithin the local limits of whose jurisdiction a witness resides for the issue of any 

proce^ whicli he may find it necessary to issue to or against such witness, and such 

Court may, in its discretion, issue such process as it considers reasonable and 
proper. 

1 8 . (i) Where a commission is issued under this Order, the Court shall 

Parties to appear before parties to the suit shall appear before 

Commissioner. CiOmmissioner in person or by their agents or 

pleaders. 

( 2 ) Whcie all or any of the parties do not so appear, the Commissioner 
may proceed in tlieir absence. 

LOG. AMS.— [Au.AiMDAn and Oudh.] In O. 26, r. r8, sub-rule (1) after the words “by 

,1^11 f" .r a coriima /or the fullstop and add the following words “ and 

shall direct the party app^^ymg for examination of the witness, or in its discretion any other party 
to the suit, to supply the Comnr.mioncr with a copy of the pleadings and issues." 

[Rangoon.] The following shall be substituted for O. 26, r. 18, sub-r. f i) : 

. ^ ^ commission is issued under this order, Uic parties to the suit shall appear before 

the Commissioner in person or by their agents or pleaders, unless oihcrwisc directed by the Court, 
wunm nficcn days* ' 

The following shall be added as rr. 19 to 26 of O. 26 respectively. (This was added before the 
amendments of rr. 19 to 22 by the Indian Legislature in 1932, Act X of 1932.) 

'*Fees to Commissioners for Local Investigation and Commissioners for partition or to lake accounts or for 

the examination of witnesses. 

19. Civil Courts in issuing commissions will be guided by the provisions of r. 15, and subject 
to the provisions of r. 23 will exercise their own judgment in fixing a rca.sonablc sum for the expenses 
of the Commission. 


NOTES. 

decree. 146 I.C. 353=1934 P. 32. Where 
a case is remanded to lower Court for taking 
accounts the latter Court has jurisdiction to 
appoint a Commissioner for such purpose. 
1934 P. 35. An Amin appointed to hold 
a local investigation has power to examine 
witnesses relative to the matter he has to 
inquire into. 1 B.L.R. (S.N.) 2. The 
Commissioner cannot deal with the case as 
if he is the judge or arbitrator. If the 
report does not show what the accounts arc, 
it is waste paper. 6 C.L.J. 105. The dele- 
gation of power to Commissioner by Court 
cannot extend to the delegation to the Com- 
missioner of the Court’s duty of deciding 
questions which have been raised or which 
are sought to be raised as definite issues in 
the suit. 159 I.C. 23=42 L.W. 574=1935 
M. 888. Where statements recorded on 
commission were not read over to the witness 
they arc admissible in evidence and it is 
open to the Court to grant sanction for per- 
jury in respect of such statements. 74 I.C. 
44^1923 0. 119. 

O. 26 Rr. 16 and 17.— The provisions of 


0. 26, R. 16 are permissive in the sense that 
they vest a discretion in the Commissioner 
to examine or not to examine a witness. But 
when once tlie Commissioner has decided ta 
examine a witness, then the mandatory provi- 
sions of R. 17 come into play which in their 
turn attract the provisions of O. 18 of the 
C.P. Code and of S. 138 of the Evidence 
Act. As such it is certainly not permis- 
sible for a Commissioner to record the state- 
ments of witnesses secretly and in the 
absence of parties. 1938 A.L.J. 131=A. 

1. R. 1938 All. 215. 

O. 26, R. n.—See 23 C. .404. Exami- 
nation of witness on commission — Death 01 
party during examination — Commissioner 
proceeding with examination and returning 
commission — Legality — Examination to oc 
taken out afresh and not contmued. 

I.C. 240=10 P.L.T. 51 = 1929. P. 

O. 26, R. 18.— O. 26, R. 18 is mandat^y 
and the Court cannot issue an rx com 

mission. 40 L.W. 358=151 I.C. 94I=19M 
M. 548. A party refusing to 
an Amin is not at liberty afterwa^s to t^c 
any objection to his report. 6 W. • 
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20. Under Government of India, Resolution in the Home Department TJudicial No. i o n o r , 
dated the 21st July, 1875) Judicial Officers arc prohibited from accepting any remuneration for 
executing commissions issued by Courts of other provinces. 

21. It is to be understood that no part of the fees sent for the execution of a commission is to 
be accepted, either personally or on behalf of Government, The execution of a commission is an official 
duty which Judicial Officers arc bound to perform when called upon, and is not work undertaken 
for a private body. 

22. In all cases the unexpended balance, which remains after all charges have been deducted, 
should be returned to the Court issuing the commission. 

23. The following fees are to be allowed to Commissioners of Partition or to take accounts 
or for the examination of witnesses, namely : — 

Commissioners’ fees for every effective meeting shall not exceed three gold mohurs for the 
first tw’o hours and one gold mohur for each succeeding hour. 

Fees to Commissioners for administering an oath or solemn affirmation to a declarant of an affidant. 

24. When under the orders of a Court in the town of Rangoon, or of a District C^urt, an 
oath or solemn affirmation is administered to a declarant of an affidavit at his request clscwlicre 
than at the Court, a fee of Rs. 16 shall be paid by the said declarant : provided that — 

(a) the administration of the oath or of solemn affirmation elsewhere than in Court shall 
be authorized by the Court by order in writing ; 

(fr) if more than one affidavit is taken at the same time and place, the fees shall be Rs. 8 
for each affidavit after the fint ; 

(c) in no case shall the fees for taking any number of affidavits at the same time and place 
exceed Rs. 80 ; 

(</) in pauper suits and appeals, when the affidavit of a pauper is taken, no fee shall be 

charged. 


25. Affidavits taken under r. 24 shall be taken out of Court hours. The fees shall be retained 
by the Ck>mmissioner for administering the oath or solemn affirmation. 

26. No fees shall be charged for the administration of an oath under the order of any Court 
other than those specified in r. 24.” 


O. 26, r. 26. After r. 26, insert the following headings and rules, namely:— 

‘ Commission issued at the instance of Foreign Tribunals. 

27. (i) If a High Court is satisfied — 

(<j) that a foreign Court situated in a foreign country wishes to obtain the evidence of a 
Witness m any proceeding before it ; 

(b) that the proceeding is of a civil nature ; and 

(c) that the witneu is residing within the limits of the High .Court’s appellate jurisdiction. 
It may, subject to die provisions of r. 28, issue a commession for the examination of such witness 

2) Evidence may be given of the matters specified in els. (a), (b) and (c) of sub-rule (1)— 

a certificate signed by the consular officer ofthe foreign countr>- of the higher rank 

in India and transmitted m the High Court, through the Governor-General in Council : or 

.k u ik r’ ^ request mued by the foreign Court and transmitted to the High Court 

through the Governor-GrneraJ in Council; or ^ 

(c) by a letter of request issued by the foreign Court and produced before the Hich Court 
by a party lo the proceeding. b 

28. The High ^urt may issue a commission under r. 27 — 

(a) upon application by a party to the proceeding before the foreign Court • or 

fro,n .h. 'Lr£ov"rZi‘nT‘”" undc-r ins.ruc.ioa 


• • .k *7 may be issued to any Court within the local limits of whose 

jurisdiction the witness resides or where the High Court is established under the Indian High Court’s 
Act, 1861, or the Government of India Act, 1915, and the witness resides within the local limits of 
Its ordinary original civil jurisdiction to any person whom the Court thinks fit to execute the com- 
mission. 

30 The provisions of rr. 6. 15 ,6. 17 and 18 of this Order in so far as they are applicable 

shall apply to execution and return of such commission, when any such commiS.?on has 

been duly executed, lyhall be return^, togethw with the evidence taken under it, to the High Court, 

which shall forward it to the Governor-General in Council, along w’iih the letter of request 
for transmission to the foreign Court." ^ c ii. c* 

^[Commissions issues/ at the instance of Foreign Tribunals. 

Cases in which High Court 

may issue commission to exa- 19 , (i) If a High Court is satisfied— 

mine Witness. 

(a) that a foreign Court situated in a foreign country wishes to obtain the 
evidence ol a witness in any proceeding before it, 


LEG. BEF. 

* The heading and rules 19 to 22 were added 

C C M.-I 48 


by Act X of 1932 
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(fr) that the proceeding is of a civil nature, and 

(c) that the witness is residing within the limits ofthe High Court’s anDellate 

jurisdiction, 

it may, subject to tlic provisions of r. 20, issue a commission for the examination 
of such witness. 

(2) Evidence may be given of the matters specified in clauses (a), U) and 
(c) of sub-rule (i) — \ /> v / 

(a) by a certificate signed by the consular officer of the foreign country 
of the highest rank in India and transmitted to the High Court through the Central 
Government, or ® 

TT- , '■equest issued by the foreign Court and transmitted to the 

High Court through the Central Government, or 

V rr- ® '■'^quest issued by the foreign Court and produced before 

the High Court by a party to the proceedings. 

Application for issue of 20. The High Court may issue a commission 

commission. under r. 1 9— 

(a) upon application by a party to the proceeding before the foreign Court, 

(A) upon an application by a law officer of the Provincial Government 
acting under instructions from the Provincial Government. 

21. A commission under rule 19 may be issued to any Court within the 

Tft • • local limits of whose jurisdiction the witness resides, or, 

be issued. ^ Where, witness resides witlun 

. r u T • V local limits of ^[the ordinary original civil juris- 

diction of the High Court] to any person whom the Court thinks fit to execute the 
Commission. 

22. The provisions of rules 6, 15, 16, 17 and 18 of this Order in so far as they 

- . applicable shall apply to the issue, execution and 

of rmmtSsTnd uansm.V and Avhcn any such 

sion of evidence to 
Court. 

, Court, which shall forward it to the Central Government 

along with the letter of request for transmission to the foreign Court.] 

AMS. — [Madras.] After O. 26, instrt ihc following : — 

Add as r. 23 in O* 26 :~ 

Application of order to cxc- “ R. 23. The provisions of this Order and of O- 26 {A) 

cution proceedings shall apply, so far as may be, to proceedings in execution of a 

decree or order.” 

[Fort St. George Gazette, Part II — 19th December, 1939 — P. 1318.] 

•• Order XXVI-A. 

I. The Court may in any suit issue a commission to such person as it thinks fit to translate 
accounts and other documents which arc not in the language of the Court. 

, The report of the Commissioner shall be evidence in the suit and shall form part of the 
record. 

. 3 ’ Before issuing any commission under this order, ilie Court may order such sum (if any) 

^ It thmks reasonable for the expenses of the commission to be within a time to be fixed, paid Into 
Court by the party at whose instance or for whose benefit the commission is issued.” 

ORDER XXVII. 

Suits by or against ^\the CTown'\ or Public Officers in their official capacity. 

I. In any suit by or against *[thc Crown] the plaint or written statement shall 

be signed by such person as ®[thc Crown] may, by general 

or against the special order, appoint in this behalf, and shall be 

verified by any person whom ®[thc Crown] may, 
appoint and who is acquainted with the facts of the case. 


sion of evidence to fordgn ^^^"^'ssion has been duly executed it shall bc returned, 

together with the evidence taken under it to the High 


Suits 

Crown. 


by 


so 


LEG. REF. 

* The words " the High Court is established 
under the Indian High Courts Act, i 06 i, or the 
Government of India Act, 1915, and” were 
omitted hy A.O., 1937. 

* Substituted for ” its ordinary original civil 


jurisdiction ” by A.O., t 937 * „ , . r* 

• Substituted for '* the Government by A.U., 

Substituted for •' the Secretary of State for 
India in Council " by A.O., I 937 - 
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2 . Persons being exjofficio or otherwise authorized to act for ^[the Crown] in 

„ .... respect of any judicial proceeding shall be deemed 

recognized agents by whom appearances, 
acts and applications under this Code may be made 
or done on behalf of ®[the Crown.] 

3 . In suits by or ^[against the Crown] instead of inserting in the plaint the 

o, . . . ... name and description and place of residence of the 

the Crown" ^ against plaintiff or defendant, it shall be sufficient to insert 

^[ihc appropriate name as provided in S. 79 , or, if 
the suit is against the Secretary of Sutc, the words “ the Secretary of State*’]. 

. . , . ^ *[4- The Crown pleader in any Court shall be 

rccefvTprocLs. ^ agent of the Crown for the purpose of receiving 

processes against the Crow'n issued by such Court.] 

5 . The Court, in fixing the day for ®[thc Growm] to answer to the plaint, shall 

r. . . allow a reasonable time for the necessary communication 

onbSfofihcSo“wn!^'‘"“ ^a[with the Crown] through the proper channel, and 

lor the issue of instructions to ^[the Crown Pleader] 
to appear and answ’cr on behalf of ®[the Crow'n] or the Government, and may 
extend the time at its discretion. 

bGC. AM. [Madras.) For O. 27, r. 5, subslilule ihc following rule : — 

. . V^n ill fixing the day for Secretary of State for India in Council to answer the 

pliunt shall allow not lew than Uiree months’ time from the date of summons for the necessary com- 
munication with the Government through the proper channel and for the issue of instructions to 
die Government Pleader to apfx-ar and answer on behalf of the said Secretary of State for India in 
Council or the Government and may extend Uic lime at its discretion.” 

6 . The Court may also, in any case in which the ®[Crown pleader] is not 

Afcndanc. of pardon able by any person on the part of ’[the Crown] 

to answer questions rclaUng he able to answer any material questions 

to suit against Crown. relating to the suit, direct the attendance of such a 

person* 

7- (i) Where the defendant is a public officer and, in receiving the summons 

Extension of time to W ’[’be Crown] 

cn.-ihle public officer to make ^eloic answering the plaint, he may apply to the 
reference to Cirown. Court lo grant such extension of the time fixed in the 

. . , summons as may be necessary to enable him to make 

such reference and to receive oicicrr. rherton through the proper channel. 

( 2 ) Upon such application the Court shall extend the time for so long as 
appears to it to be necessary, ® 

’[‘be Crown] undertakes the defence of a suit against a public 


LEG. EEP. 

* Substituted for ” the Government ” by A O 
Tf)37. 

» Substituted for against the Secretary of 
State for India in Council ” by A.O., 1937 . 

® Substituted for “ the Secretary of Slate for 
India in Council ” by A.O., 1937 . 

* This rule was substituted by A.O., 1937 . 

<a Substituted for ‘‘with the Government ’» 
by A.O., 1937 . 

^Substituted for ‘‘Government pleader” bv 
A.O., 1937 . ^ 

* Substituted for ” the said Secretary of Stale 
or India in Council ” by A.O., 1937 . 

’Substituted for ” the Secretary of State for 
India in Council ” by A. O. 1937 , 


NOTES. 

O. 27, R. 2. — In a Government appeal the 
vakalat was signed by the Personal Assis- 
tant to the Collector on behalf of the latter. 
It appeared from the Government notifi- 
^tion that the Personal Assistant and the 
Lollector had been authorised to sign vaka- 
lats in such suits. Held, that the vakalat 
was not in proper form but that it could 
be altered after the appeal has been disposed 
of. 105 I.C. 84=1928 M. 96. 

O- 27, R. ^.—See I.L.R. (1939) All 
392=1939 A.L.J. 154=1939 All. 277 (as 
to who is agent for Secretary of State in 
respect of cases concerning East India Ry.). 
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officer, ^[the Crown pleader] upon being furnished 
Procedure in suits against authority to appear and answer the plaint, shall 

Pu ° apply to the Court, and upon such application the 

Court shall cause a note of his authority to be entered in the register of civil suits. 

(2) Where no application under sub-rule (i) is made by the ^[Crown 
pleader] on or before the day fixed in the notice for the defendant to appear and 
answer, the case shall proceed as in a suit between private parties : 

Provided that the defendant shall not be liable to arrest, nor his property 
to attachment, otherwise than in execution of a decree. 

• [8 -A. No such security as is mentioned in rules 5 and 6 of Order XLI shall 

be required from the Crown or, where the Cro^vn 
No security to be required undertaken the defence of the suit, from any public 

officer in certain cases. 

him in his official capacity. 


Definition of “ Crown ” 8-B. In this Order “ Crown ** and Crown 

and “ Crown pleader.” pleader ** mean respectively — 

(a) in relation to any suit by or against the Secretary of State or the Central 
Government, or against a public officer in the service of that Government, the 
Central Government and such pleader as that Government may appoint whether 
generally or specially for the purposes of this Order ; 

{b) in relation to any suit by or against the Crown Representative, or against 
a public officer employed in connection with the exercise of the functions of the 
Crown in its relations with Indian States, the Crown Representative and such 
pleader as he may appoint, whether generally or specially, for the purposes of this 
Order ; and 

(c) in relation to any suit by, or against a Provincial Government or against 
a public officer in the service of a Province, the Provincial Government and the 
Government pleader, or such other pleader as the Provincial Government may 
appoint, whether generally or specially, for the purposes of this Order.] 

LOG. AM. — (AtLAHAnAD.] the following as r. g : — 

” 9. In every case in which the Government pleader appears for the Government as a 
on its own account, or for the Government as undertaking, under the provisions of r. 8 (x), the defence 
of a suit against an officer of the Government, he shall in lieu of a vakalatnama, file a memorandum 
on unstamped paper signed by him and stating on whose behalf he appears. Such memorandum 
shall be, as nearly as may be, in the terms of the following form : — 

Title of the suit, etc. 

I, A.B., Government Pleader, appear on behalf of the Secretary of State for India in Council 
(or the Government of the United Provinces, or as the case may be), Respondent (or etc.), in the 
suit ; or, on behalf of the Government [which, under O. 27, r. 8(1) of (Act V of 1908), has under 
taken the defence of the suit] respondent (or etc.), in the suit.” 

ORDER XXVIII. 


Suits by or against Military \or T^aval] Men *[or Airmen]. 

i. (i) Where any officer ^[soldier, •(sailor) or, 

Officcni, soldier., .ailors actually ’[serving under the Crown] in ’[such] 

airmen who cannot obtain capacity is a party to a suit, and cannot obtain icavc 
leave may authorise any person of absence for the purpose of prosecuting or defending 
to sue or defend for them. suit in person, he may authorize any person to sue 

or defend in his stead. 


LEG. REP. 

* Substituted for “the Govetument Pleader’* 
by A. O. 1937. 

■ Rr. 8-A and 8-B were added by A.O., 1937. 

* Inserted by Amending Act XXXV of 1934. 

* Inserted by Repealing and Amending Act 
X of 1927. 

* The words soldier or airman ” were subs i- 
tuted for the words ” or soldier ” by Act X of 
*937- 


• The word ” sailor ” inserted by Act XXXV of 


934- 


’Substituted for “serving the Government 
• Substituted for “ a military or air force y 

\ct XXXV of 1934 - 

NOTES 

O. 28, R. l.-The wriHen aulhoriw must 
be filed in the suit. 6 Bom.H.L. 


O. 29 , R. 1 ] The Code of Civil Pbocedure (V of 1908 ). 
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(2) The authority shall be in writing and shall be signed by the officer 
^[soldier, *[sailor] or airman] in the presence of (<j) his commanding officer, or the 
next subordinate officer, if the party is himself the commanding officer, or {b) 
where the officer ^[soldier, *(saiior) or airman] is serving in military, *[naval] 
*[or air force] staff employment, the head or other superior officer of the office 
in which he is employed. Such commanding or other officer shall countersign 
the authority, which shall be filed in Court. 

(3) When so filed the counter-signature shall be sufficient proof that the 
authority was duly executed, and that the officer '[soldier, ^[sailor] or airman] 
by whom it was granted could not obtain leave of absence for the purpose of prose- 
cuting or defending the suit in person. 

Explanation . — In this Order the expression “ commanding officer ” means 
the officer in actual command for the time being of any regiment, corps, ^[ship], 
detachment or depot to which the officer '[soldier, ^(sailor) or airman] belong. 

2. Any person authorized by an officer '[soldier, ^(sailor) or airman] to 

prosecute or defend a suit in his stead may prosecute 
ac. 'Tr>o„“ lly it in person in the same manner as the officer 

pleader. '[soldiei, ^(sailor) or airman] could do if present; 

or he may appoint a pleader to prosecute or defend the 
suit on behalf of such officer '[soldier, *(sailor) or airman], 

3. Process served upon any person authorized by 
an officei '[soldier, ^(sailor) or airman] under rule i or 
upon any pleader appointed as aforesaid by such person 
shall be as effectual as if they had been served on the 
party in person. 

ORDER XXIX. 

Suits by or against Corporation. 

I. In suits by or against a corporation, any pleading may be signed and 
c . . .. j .i, . verified on behalf of the corporation by the sccretarv 

director or other%rincip/officer of ^h^ 
corporation who is able to depose to the facts of the case. 


Scmcc on penon so autho- 
rized, or on his pleader, to be 
good service. 


LEG. REF. 

‘ The words “ soldier or airman " substituted 
for “or soldier ” by Act X of 1927. 

•Tliis word was inserted by Act XXXV of 1 934. 

* Inserted by Act X of 1927. 

* Inserted by Act XXXV of 1934. 

NOTES. 

0. 29, R. 1: Scope op Rule. — O. 29. 
R. 1, is only a permissive rule and does not 
exclude the operation of O. 6, Rr. 14 and 
15 of the Code. A plaint signed by the 
constituted agent of a party, who holds a 
power of attorney is properly signed. I. 
L.R. (1939) Bom. 29S=4I Bom.L.R. 530 
i=A.I.K. 1939 Bom. 347. R. 1 comes into 
operation only after the proceedings have 
been validly started and cannot be utilized 
to authorize an unauthorized person to insti- 
tute suits on behalf of the corporation. 1S8 

1. C. 346=1935 L. 345. Under O. 29, R. 1, 
the Secretary of a Municipality can sign and* 
verify the written statement, and the fact 
that he has been generally empowered to 
institute and defend suits is enough to 
authorize him to engage a counsel to defend 
actions against the Municipality. Defend- 
ing an action is certainly different from 
institutbg an action. The latter step 


requires initiative which should certainly 
come from the Municipality itself and not 
from its agent. Hence a special authori- 
zation by the Municipality is not necessary 
as is required for instituting suits. A.I.R, 
1941 Pesh. 76. Where the manager of a 
Bank is authorised by the Articles of Asso- 
ciation to file a suit with the previous sanc- 
tion of the executive board, a suit instituted 
by him without such sanction is instituted 
without proper authority and the fact that 
the act of the manager was ratified by a 
resolution of the Board of Directors after 
the expiry of the period of limitation, is of 
no avail. 37 P.L.R. 446. Rule is clearly 
permissive and not imperative in its terms 
and It lays down mere procedure. The 
rule, however, does not exclude the opera- 

il?." 15 of O. 6. 38 Bom.L. 

894—1936 B. 418. R. 1 requires that a suit 
against companies should be framed^ so a$ 
to describe them by the proper names* 43 
C. 441=22 C.L.J. 241; 22 I.C. 674=20 C, 
LJ- 39. See also 49 C. 524; 25 Bom.L.R. 
1081—^24 B. 155; and that a pleading filed 
by a Corporation should be verified by a 
principal officer of the Company. But there 
IS nothing to suggest that the heading of the 
plamt should contain any further particulars 


1182 


The Civil Court Manual (Imperial AcTs)i [O. 29, R. 1 


LOG. AMS. — [Madras.) Insert the following as r. i-A of O. 29. — 

“ i-A. In suits against a Local Authority the Court in fixing the day for the defendant to 
appear and answer shall allow not less than two monlh.s’ time between the date of summons and 
the date for appearance.” 


NOTES. 

showing the name and description or place 
of residence of the person who represents 
such Corporation. 26 S.L.R. 431=142 
I.C. 361 = 1933 S. 102. Suit against un- 
registered body — All members must be 
Impleaded. 47 A. 342=23 A.L.J. 37. 
The plain terms of O. 6, R. 14 do apply 
to a company, which is a party to an action; 
under that rule the pleading must be signed 
by the party, but where the party is a com- 
pany and therefore unable to sign, having 
regard to the words “or for other good 
cause” the last part of the section applies in 
the case of a company. The company can, 
therefore, always authorise some person to 
sign on behalf of the company. If the com- 
pany docs not choose to do that, it can act 
under R. 1, i.e.., it can rely on that order 
as in fact constituting an agent to sign with- 
out the necessity of giving an express 
authority. In that way O. 29 is read as 
merely permissive and not mandatory. 32 
Bom.L.R. 1305. But see 32 P.L.R. 655 
(O. 29. R. I is permissive and O. 6, R. M 
applies to the case of companies as well as 
private persons. A plaint which satisfies the 
requirements of O. 6, R. 14 should be taken 
to have been properly signed. Sec also 134 
I.C. 1170=1931 S. 178. Suit to recover 
possession of property by Secretarj- of 
Brahma Samaj — Need for permission of 
Court. 49 C.L.J. 357=1929 C. 445. 

A State Bank in a Native State which 
is not a corporation as distinct from the 
State or Maharaja cannot sue in a British 
Indian Court through its Secretary or 
manager. 143 I.C. 348=34 P.L.R. 470= 
1933 L. 456. 

'‘CoRroR.\TiON^'. — The term “corporation” 
is used with reference to S. 41. Companies 
Act. 12 r. 41. The corporation contem- 
plated by this rule is a corporation as known 
to English law, that is, a corporation created 
with the express consent of the Sovereign, 
or of such antiquity that the consent of the 
Sovereign may be presumed. 20 A. 167. 
A corporation duly created according to the 
law of one State may sue and be sued in its 
corporate name in the Courts of other 
States. 30 C. 103. The Cantonment Com- 
mittee of Poona is a body corporate. 14 
B. 286. 

Railway Company. — Suit against Rail- 
way Company in the name of agent, if 
proper. See 90 I.C. 680=5 P. 128=1926 
P. 40. Form of suit against Railway Com- 
pany. 64 I.C. 125=2 P.L.T. 679; 52 C. 
783=29 C.W.N. 614=1925 C. 716. 

Who can sue or verify pleadings. — 
Permission to enable a principal officer of a 
corporation to verify a plaint or written statc- 
mmt is not necessary. 22 C. 268. In a 
suit by corporation a plaint signed by princi- 
pal officer who is also an Am~Mukhtear is 


674=20 C.L.J. 39. See 
also 100 I.C. 450=1927 S. 263 ; 26 S.L.R. 
431=1933 S. 102; 1927 C. 773; 1927 C. 780= 
31 C.W.N. 1030. An attorney appointed 
by the company has no power to sign and 
verify a plaint on its behalf. 100 I.C. 450 
: — 1927 S. 263. Rule does not require a 
principal officer to verify from actual 
personal knowledge. He may do so on his 
information and belief. 9 C.W.N. 608. 
Secretary of a non-proprietary club cannot 
sue in his own name for goods supplied to 
a member. 14 M. 362. See also 6 A. 284. 
Director of company— Authority to sign 
pleadings. See. 130 I.C. 843=1931 R. 54. 
See also Companies Act, S. 86. 

Unregistered society. — All members 
must be made parties. 103 I.C. 45 (1)= 
1927 A. 789. 

Pauper suit. — It is open to a company in 
liquidation to sue in forma pauperis through 

its liquidator. 41 M. 624=34 M.L.J. 421. 

Practice and Procedure. — Plaintiff is 
bound to serve notices after amendment of 
plaint has been made and tlic suit properly 
constituted. 43 C. 441=22 C.L.J. 241. 
In the case of a suit by a corporation all 
that the law requires is that the plaint should 
be verified by a principal officer and that he 
should be able to depose to tlie facts of the 
case. But it is not necessary for the plain- 
tiff corporation to state in the body of the 
plaint or by affidavit that the person veri- 
fying the plaint is a principal officer of the 
corporation able to <!cposc to the facts of 
the case. There is nothing in the Code 
which requires this, 38 Bom.L.R. 894= 
1936 n. 418. It is no <loul)t open to the 
defendant to object to the vertification as 
insiilVjcient and to show that the person who 
hav verified the plaint is not a principal 
ofiiecr, or if he is such, that he is not able 
to depose to the facts of the case, cither by 
cross-c.xa!nination or otherwise. (Ibtd.) 
Where in a suit on behalf of a registered 
company the secretary verifies a plaint under 
authority obtained from the Articles of 
Association of the plaintiff company which 
empowers the Secretary to do all acts neces- 
sary for the conduct of suits and inasmuch 
as there is averment in the plaint to that 
effect. Held, that no affidavit was neces- 
sary to establish such authority for 
cation. (22 C. 268 and 22 C. 60, Foil.; 
1927 C. 758, Dist.) 1935 C. 770=40 C.W. 

N. 930. A suit on behalf of a company 
incorporated under the Companies Act is 
properly instituted, if the plaint is uu y 
signed and verified by the secretary ^ ■ 
a letter from the chief officer of 
expressly authorizing him 
defend suits on behalf of and 
company, when such officer is 
Memorandum and Articles of A®*?® 
extensive powers to manage and conduct tne 
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* 

2. Subject to any statutory provision regulating service of process, where 

Service on corporation. co.poratioii, the summons may be 

served — 

(a) on the secretary, or on any director, or other principal officer of the 
corporation, or 

(A) by leaving it or sending it by post addressed to the corporation at the 
registered office, or if there is no registered office then at the place where the cor* 
poration carries on business. 

3. The Court may, at any stage of the suit, require the personal appear- 

Power to require personal ance of the seactary or of any director, or other 
atiendancc of ofiiccr of cor- principal olhcer ol the corporation who may be able 
poration. to answer material questions relating to tlie suit. 

ORDER XXX. 

Suits by or against Firms and Persons carTying on business in names ol/ier than Ihir own. 

I. (i) Any two or more persons claiming or being liable as partners and 


NOTES. 

affairs and business of the company and also 
to appoint and employ for such purposes a 
secretary or secretaries with such powers 
and dufie as he should think fit. 39 P. 
L.R. 173=1937 Lah. 751. 

O. 29, R. 2. — The service of summons on 
a junior assistant of a company which acted 
as aRents of the primary company is not 
sufficient service on the principal company 
108 I.C. 660=1928 S. 111. ‘The place 
where the corporation carries on business” 
in R. 2 (6) refers to the principal place of 
business of the corporation in British India. 
(Ibid.) Where a corporation is sued as a 
defendant plaint should he accompanied by 
a separate application under O. 29, R. 2 
or O. 30. R. 3 duly stamped stating where 
and in what manner and on wliom the plain- 
tiff wishes the summons to be served 26 
S.h.R. 431 = 142 I.C. 361=1933 S. 1(')2. 

O. 30! General.— The pollcv underlying 
O. 30 is no more than to afford facilities in 
the joinder of parties who may be nume- 
rous. 1937 .A.W.R. 1142. O, 30 does 

not only deal with the question whether the 
subsequent disclosure of the names of the 
partners in the plaint is a case of misdes- 
cription or non-joinder, but on the contrary 
it gives legislative sanction to suit being 
filed and decided by or against firms without 
disclosing the names of partners, subject 
however to certain limitations. (1928 B 
191, Not Foil.) 1935 S. 225. The Code 
does not allow the firm to sue or to be sued 
It only allows the individuals constituting 
the firm to sue or to be sued in the name of 
the firm. The privilege is given to persons 
hut the Code does not treat the firm as a 
juristic person. A suit by or against a firm 
is therefore really a suit by or against a 
group of individuals, and the name of the 
firm is the collective name of the individuals 
158 I.C. 25=16 P.L.T. 649. The word 
“partner” in O. 30 applies to persons who 
arc partners by contract and not by virtue 
of their personal law, and tlie word “firm” 
means a business carried on by persons who 
have contracted to do so and does not in- 
clude a Hindu joint family business. 1936 


N. 292=1. L.R. (1937) Nag. 423. See 
also 19 Pat.L.T. 686=1938 Pat. 270; 1937 
A.M.L.J. 41. There is no rule of law 
which lays down that a suit brought in the 
name of a joint Hindu family business 
should be brought in the name of the firm. 

O. 30, C. P. Code, does not apply to a 

^^'^^*** family firm as the rights and 
liabilities of such a firm are not exclusively 
regulated by the Contract Act. Such a firm 
must sue and he sued in the name of its 
members. 40 P.L.R. 456=A.I.R. 1938 

Lah, 563. By virtue of Explanation 
added by the Punjab Chief Court to R. 1 
of O. 30, C. P. Code, that rule is made 
applicable to a “joint Hindu family trading 
partnership”. In the Punjab, therefore, a 
joint Hindu family firm can sue and be sued 
in its “firm name”, like any other contractual 
partnership. 42 P.L.R. 418=A.I.R. 1940 
Lah. 425. See also 42 P.L.R. 278=1940 Lah. 
256. If a suit is brought under O. 30 
against a partnership firm, where a minor has 
been admitted to some kind of benefit, the 
minor can in no sense be regarded as a party 
to the suit. When all the owners of the 
firm happen to be minors there is no part- 
nership as contemplated by the Partnership 
Act, and the procc<lure prescribed by O 30 
cannot apply, so as to make the minors lia- 
ble under a decree passed in a suit in the 
firm name. 44 L.W. 310=1936 M. 707= 
71 M.L.J. 373. Although O. 30 permits 
of a suit being filed by or against a firm in 
the firm s name if such firm carries on busi- 
ness in British India and is silent with re- 
gard to a suit by or against a foreign firm 
carrying on business outsi<Ie British India, 

It does not follow that a suit by or against 
a foreign firm is not instituted or not deem- 
ed to have been instituted, until and unless 
the partners of such firm are placed on the 
record or that until that is done limitation 
ru^ against the plaintiffs. 1935 S. 225. 

O. 30, R. 1; Scope of.— 87 LIT. 992= 
1925 S. 298 ; 8 L. 1=1927 L- 115; 9 P. 717. 

A firm need not sue or be sued only in the 
form prescribed in this rule. A plaintiff 
bringing a suit against a firm may implead 
all the members of the firm as defendants 
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carrying on business in British India may sue or be 
Suing of partners in name of sued in the name of the firm (if any) of which such 

persons were partners at the time of the accruing of the 
cause of action, and any party to a suit may in such case apply to the Court for a 
statement of the names and addresses of the persons who were, at the time of the 
accruing of the cause of action, partners in such firm, to be furnished and verified 
in such manner as the Court may direct. 


NOTES. be easily removed by a slight amendment 

in that suit. Conversely, such members and the suit should not be thrown out on 

could sue jointly in their individual names. the technical ground. 1934 L. 157 (1). As 

42 P.L.R. 278=A.I.R. 1940 Lah. 256. The to proper parties in a suit relating to a part- 
position of a firm is materially different nership transaction, see 132 I.C. 860=1932 
from that of a registered company when it S. 78. In cases of suits by or against firms 
sues or is sued. O. 30 makes it clear how properly represented, the addition of the 

far a firm, as distinguished from a registered names of individual partners is not obliga- 

company, can be represented by its individual tory and the suit can proceed even in the 
partners. 55 A. 719=145 I.C. 81^1933 absence of the partner’s names. A. I. R. 
A.L.J. 1264=1933 A. 523. It is implicit 1938 Lah. 823. One person carrying on 
in O. 30, R. I, that a suit can be brought in business in the name of a firm cannot sue in 
the name of a firm only where the firm con- the name of the firm. 25 I.C. 131=12 A. 
sists of more than one person. Where a L.J. 1020; 1930 B. 216=32 Bom.L.R. 212; 
firm consisted of a sole or single proprietress 1940 O.W.N. 901=1940 Oudh 443; 16 

a suit brought in the name of the firm, the Luck. 357; 140 I.C. 519=34 Bom.L.R. 1112 
addition of the words ‘through Mst. Munia, =1932 B. 516; 159 I.C. 138=1935 R. 240. 
proprietress’ was held to remove the defect He may be sued, but unless there arc two 
in the frame of the suit. A. I. R. 1940 or more persons in the firm the plaintiff can- 
Oudh 443=1940 O. W. N. 901. A not sue in the firm name. 38 Bom.L.R. 529. 
Hindu joint family is not a firm in Suit by foreign firm represented by one of 
the name of which proceedings may its partners — Not maintainable — Amend- 
be commenced under R. 1, that rule being ment so as to join other partners as plaintiffs 
confined to firms of merchants carrying on can be ordered on payment of costs up-to- 

business in British India. 35 Bom. L. R. date of amendment to defendants. 30 Bom. 

569=1933 B. 3{H. See also 1937 A.M.L.J. L.R. 117=109 I.C. 99=1928 B. 191., Two 

41. O. 30 only applies to a firm or a con- or more persons carrying on business in the 
tractual partnership and docs not apply to a name of a firm in British India are liable to 
joint Hindu family business; and an undi- be sued in British India in the name of the 
vidcd Hindu family carrying on business is firm and would be amenable to the jurisdic- 
not entitled to sue as a firm. 61 C. 975= tion of any competent Court in British India 
152 I.C. 991=38 C.W.N. 914=1934 C. 810. irrespective of whether they arc British 
See also 1936 N. 292; 1938 Lah. 563; I. L.R. subjects or foreigners. 28 N.L.R. US— 
(1941) Lah. 39; 7 Cut.L.T. 21; 1940 Lah. 140 I.C. 63=1932 N. 114. Suit against 
425; 1940 Lah. 256. In the case of a firm firm and partner personally — Procedure. 27 
of father and son who form a joint Hindu Bom.L.R. 998=1925 B. 494. A firm must 
family, the father as manager can act on be- consist of two or more persons and one 
half of the family by signing and verifying partner can sign and verify the plaint in a 
a plaint. 1935 A.W.R. 32=1935 A.L.J. suit by the firm. 25 I.C. 131=12 A.L.J. 
260=1935 A. 280. Any company, partner- 10^. The mere recital of the firm’s 

ship or association unregistered in violation sam” before the name of the agent 

of the Companies Act is an illegal body and firm who is the plaintiff, docs not 

its existence cannot be recognised by law and to make the suit one by the firm. 17 

a suit is, therefore, not maintainable against J, 116, Where the plaint describes the 
it. The provisions of O. 30 evidently as- plaintiff himself as the "firm X, situate m 
sumc that the so-called "firm” is legally con- etc., through B, proprietor of the said nrm 
stituted and do not have any bearing on the and the plaint is signed by B, as the 
question of the maintainability of a suit tiff cannot be deemed to be suing in the * 
against an "illegar’ association. 36 P.L.R. name but in his own name, the mere lac 

149=1934 L. 882. The provisions of R. 1 of the firm’s name being mentionc ^ in no w y 

are not applicable to foreign firms. 36 affects the matter. 161 I.C. 

Bom.L.R. 983=1934 B. 467. See also 1935 140. The correct way of bringing a suit 

S. 225 (noted under 'O. 30 — (jcncral,’ under R. 1 is to bring it in the 

suf^ra). Although the firm consisted of firm as plaintiff, and no other , .. 

two partners at the time when the cause of be mentioned as plaintiff at 

action arose, a suit cannot be lodged in the plaint, but in the signature and v 

name of the firth, where there is only one of the plaint, the person siting a 

partner left, the other partner having severed ing should describe himself as . 

nis connexion before the institution of the partners of the firm whicl^rin^ firm’s 
suit. The defect in the form can however 157 I.C. 166=1935 R. 209. ihc 
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The Code of Civil Procedure (V of 1908)'. 


(2) Where persons sue or are sued as partners in tlic names of their firm 
under sub-rule (i) It shall, in the case of any pleading or other document required 
by or under dns Code to be signed, veriBed or certified by the plaintiff or the 

tv ant'o^'of ch verified or certified 

Dy any one ol such persons. 

be addrf Sind.]-To r. . of O. 30, .he fallowing explanation shall 

“ E.x/>hnation.~Tlm rule applies to a joint Hindu family trading partnership.” 


NOTES. 

name is a mere expression and not a legal 
entity. 49 C. 524=1922 C. 408 ; 25 Bom. 
L.R. 1081 = 1924 B. 155. When a suit is 
brought against a firm "by iis niaiutgiiti; 
partner'’ it cannot be said to be against the 
managing partner personally. 134 I.C. 397 
= 1931 S. 121. Where a suit is in the name 
of a firm, the plaint may be signed by one 
of the partners in such capacity. 1932 N. 
137. Where a corporation is sued as de- 
fendant, the plaint sliould be accompanied by 
a separate application under O. 29, R. 2 or 
O. 30, R. 3 duly stamped stating where, in 
what manner and on whom the plaintiff 
wishes the summons to be served. 26 S.L, 

b'irm carrying on business in 
dmcrent places — Identity, determination of 
65 i.C. 98=1922 A. 367. Suit by one of 
several partners m his own name— Main- 
tainability. 8 L. 1=100 I.C. 721=1927 L. 
115. Under R. 1, it is competent for one 
partner atone to sue in ihc firm's name even 
thouffh the other partners refuse to sue 
Such a suit is a good suit; to such a suit the 
other partners who refuse to join are not 
necessary parties. 40 C.W.N. 824=1936 
7* 353. Suit by some of the members of 

ot^Jcrs-Limitation. 
28 .C. 2 0=2 L.W. 239; 15 S.L.R. 152= 
65 I.C. 40. A suit afi^ainst a firm is main- 
tainable, even if one of the partners of the 
firm is .lead on the date of the institution of 
tlic suit. 27 A.L J. 73=112 I.C. 715. 
hirm— Insolvency of one firm— Effect of— 
Right of remaining partners to sue for money 
due to firm. I.L.R. (1937) N. 28. As to 
what amounts to misdescription of a firm's 
name, se^ 44 I.C. 283=155 P.L.R. 1917 
Mnt in firm name by sole proprietor, verify- 
ing the plaint himself as a />armcr— Objec- 
tion to frame of suit — Amendment can be 
allowed on payment of costs. 35 C W N 
432=134 I.C. 1200=1931 C. 770 A ’suk 
contemplated by O. 30 may be brought bv 
or against a firm in the firm’s name even 
though the firm may have been dissolved be- 
fore the date of the suit provided the cause 
of action arose before the dissolution 67 
I.C. 10=34 C.L.J. 405; 49 C. 394=S*I C 
236=1922 C. 390. also 1937 Nag. 314 
Service of summons on the manager of the 
firm is service on all partners of the firm 
12 I.C. 629 ; 49 C. 394=69 I.C. 236 . 5>; 
also 1926 S. 75. Firm including a minor 

partner— Reference of suit to arbitration 

Sanction of Court is not necessary 68 T 
C. 750=1923 L. 103; 5 L.L.J. 5=1923 L 
212. Whore a suit is brought by one firm 
against another through their representatives 
they can agree to refer the dispute to arbi- 
C. C. M.— 149 


tralion. 5 L.I J. 5=1923 L. 212. But 
see also 48 A. 239=24 A.L.J. 235=1926 A. 
^38. It IS permissible in India as it is in 
England to sue only the solvent members 
of a firm when a decree is sought against 

I.L.R. (1937) Nag. 28. A bank being a 
limited company can be sued only in it.s own 
corporate personality and not in the name 
of 'ts manager; the manager is not perso- 
nally hahle. 40 I C. 549=1917 M.VV.N. 

n '♦! firm— Suit against firm— 

IJeath of person carrying on business during 
pendency-Decree passed after death-Nul- 
hty-I ower of executing Court not to give 
effect to It. 34 C.W.N. 36=57 C 9U— 
1930 C. 327. Plaintiff while suing par^neT- 
slup firm can implead all members of firm 
as defendants. 1930 P. 239=9 P 717 

^UIT IlY 1*.\RTNEK— Locus STANDI, IF CAN 
HE yUESTiONKD BY TiiiKD PAirTY , —Partners 
can bring suit for the benefit of the firm 
and although they may be prosecuting the 

hS!""" responsibilit}^ the 

° and it is no busi- 

Pkoctjiurk,— P artner refusing to join as 
569-1925 defendant. 92 I.C. 

50y_i;25 L. 504. But Jce 40 C.W.N 824 

(noted supra). Where a party eleeJs to 
go against a firm, the question whether ^a 
par icular person is. or is not a partner of 
such firm and ,9 bound by the decree or the 
award as the case may be is a question which 

redinr^ rr'-"”* ' *'*'*'*‘''' pro- 

3”=« Bom.L.RS37 Pro! 
cedure to be adopted in suit against firm and 

£^."4«='’2TD'’of L..^'-99^ 

Arbitr.^tion.— A uthority of one of thr 

i.L. 5U_34 Bom. L.R. 1112=1932 B 
Payment of decree amount to one’pabi- 

vah.l'd'isSgl':'' 92 S’ ^7* 
dccr/clioYdJl-'' '”h'' J°'"' 

monf ^ decree-holders. Pay- 

t to one of them may under the general 
aw relating ,o partnefship be valM and 

Sr^enlughV’*' ^1^ but that circumstance is 
one ^ validate the payment made to 

one of thcmi against the other joint decree- 

LJ OM M. 330=M m: 

. W-®*^'-~r)ccrce in favour of partners In 

individual capacity-Cross dccref 
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2. (i) Where a suit is instituted by partners in the name of their firm^ 

Disclosure of partners- names, plaintiffs or their pleader shall, on demand in writing 

by or on behalf of any defendant forthwith declare in 
writing the names and places of residence of all the persons constituting the firm 
on whose behalf the suit is instituted, 

(2) Where the plaintiffs or their pleader fail to comply with any demand 
made under sub-rule (i), all proceedings in the suit may, upon an application for 
that purpose, be stayed upon such terms as the Court may direct. 

(3) Where the names of the paitncis are declared in the manner referied 
to in sub-rule (i), the suit shall proceed in the same manner, and the same conse- 
quences in all respects shall follow, as if they had been named as plaintiffs in the 
plaint : 

Provided that all the proceedings shall nevertheless continue in the name of 
the firm. 


Service. 


3, Where persons are sued as partners in the 
name of their firm, the summons shall be served either — 


NOTES. 

firm, if can be set-off. 29 Bom.L.R. 396r= 
1927 B. 255. 

Execuuon. — Wlien a suit is brought 
against a hrni and judgment obtained against 
it, the action is really against tlic persons 
who constitute tlie firm and the judgment 
is really a judgment against the individuals. 
42 C.W.N. 310=A.1.R. 1938 Cal. 316. 
O. 21, R. 50 should be read subject to the 
provisions of O. 30. It is not open to a 
partner, against whom execution is applied 
for of a decree obtained against the firm, 
to deny in the first instance that he is a 
partner and then if it be found against to 
plead in the alternative that none of the 
partners had any authority to enter into the 
transaction wliich gave rise to the liability. 
36 Bom.L.R. 617. A firm is dissolved by 
the death of one of the partners but a de- 
cree passed in its favour is nonetheless exe- 
cutable at the instance of the surviving part- 
ners. 33 P.L.R. 290. A decree obtained 
by a firm consisting of one partner only can- 
• not be executed by the son of the decree- 
holder without the production of a succes- 
sion certificate. 140 I.C. 519=34 Bom.L. 
R. 1112=1932 B. 516. 

Appeal. — In the case of a decree 
against a firm where the decree-hol- 
der is entitled to recover money due under 
it, jointly and severally from the individuals 
composing the firm any member of the firm 
could appeal against the decree as against 
the firm. 1939 A.L.J. 1016=1940 All. 81. 

O. 30, Rr. 1 and 4. — R. 1 is merely 
permissive. If it is followed, R. 4 applies 
but riot otherwise. So where the defend- 
ants, though members of a firm, arc sued 
individually, it is necessary, in the event of 
the death of one of them to implead his 
legal representatives. 14 L. 543=34 P.L. 
R. 11=1933 L. 356 (2). 

O. 30, R. 2.— Under R. 2 once partners 
have been declared, they arc to he regarded 
parties to the suit. There is however noth- 
ing to prevent a party from making a fur- 
ther declaration the effect of which might 
afterwards fall to be considered by the 
Court, But if it is made after the period of 


limitation it will have no effect and the Court 
would regard the suit as being one by the 
parties whose names were originally de- 
clared. 60 C. 1217=37 C.W.N. 1105. A 
firm is not a legal entity or a "person" capa- 
ble of becoming, as a firm, a partner in an- 
other firm. But at the same time, once a 
declaration of partners has been made under 
R. 2, a suit for dissolution can proceed al- 
though the plaintiffs in the first instance had 
described themselves as a firm. It is true 
that a firm is nothing but an association of 
individuals; but that is no obstacle or bar 
to a partnership suit instituted in the name 
of the firm; there is no reason why two or 
more individuals should not be allowed to 
have their shares separated in one lump if 
they so dc.sirc. 157 I.C. 1113=37 P.L.R. 
663. Plaintiff furnishing only initials of 
partners — No objection by defendant — Suit, 
not bad for non-joinder of parties. The 
duty of the trial Court at most was to stay 
the case until the names of the partners had 
been properly furnished and the case could 
not be dismissed for non-joinder of parties. 
171 I.C. 622=1937 Rang. 137. 

O. 30, R. 2 (3).— R. 2 is applicable 
only to plaintiffs — Whether R. 2 (3) con- 
trols O. 21, R. 50, see 29 Bom.L.R. 
Provisions not contradictor>'. 48 C.L.J- 
357=114 I.C. 156=1929 C. 11. Suit by 
firm — Plaint affirmed by Munim of firm 
Application by partner to rc-affirm 
Maintainability. 32 Bom.L.R. 56=1930 B. 
150 (1). ^ . 

O. 30, R. 3. — The provisions of K. o 
refer to a time anterior to the decree ana 
arc not applicable to an award which has 
been filed and which has become cnforccabie 
as a decree. The omission, therefore, to 
give notice of the filing of the award 
individual partners of a firm docs not des- 
troy the operative character of the hied 
award or make it incxccutable . 

partner who has not been served with si^h 

notice. 62 C. 833=61 C.L.J. 51^ 
though R. 3 provides that there "’“^t be 

individually the service of 5 

partnership, it cannot be said that the decree 
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(fl) upon any one or more of the partners, or 

‘he principal place at which the partnership business is carried on 
within British India upon any person having, at the time of service, the control or 
management of the paitnership business thcic, 

the Court may direct ; and such service shall be deemed good service unon the 
firm so sued, whether all or any of the partners arc within or without British India : 

Provided that, in the case of a partnershio which .v.. i j 

the knowledge of the plaintilT beofre the institution of the suit^ the summ'onTshaU 
be served upon every person within British India whom it is sought to make ulhle “ 

4 . (i) Notwithstanding anything contained in section 45 of the Indian 

Right of suit on death of Act, 1872, where two or more persons may 

partner. or be sued in the name of a firm under the foregoinu 

provisrons and any of such persons dies, whether 


NOTES. 

cannot be both against the firm and the part- 
iitT personally. The question is to be decid- 
ed by the form of the plaint. If in the plaint 
the plaintiff sues not only the firm but also 
a partner personally, then there may be de- 
cree not only a^inst the firm but against 
the partner individually in Ins personal capa- 
city. JO S.L.R. 296=165 I.C. 907=1936 
S. 206. O. 30 contemplates a suit against 
a firm as such, and even if the firm be dis- 
solved before ilie institution of the suit 
there may still be property of the firm’ 
against which execution may proceed and 
merely because the partnership lias been dis- 
solved, the whole form and nature of the 
suit IS not altered. Where the jiartner ap- 
pears not only on behalf of the firm but also 
m his personal capacity and puls in a per- 
sonal defence, the Court is entitled to pass 
a decree not only against the firm but also 
against him. (Ibid.) When a corporation 
IS sued as a defendant, the plaint should be 
accompanied by a separate application under 
O. 29, R. 2 or O. 30, R. 3 duly stamped 
slating where, in what manner and on whom 
tlie |)Iaintiff wishes the summons to be 
served. 26 S.L.R. 431 = 142 I.C. 361- 
1933 S. 102. The rule has no application 
when the suit is against the partners of a 
firm individually. 88 I.C. 489=1925 C 
1136. Summons to be served at the place 
of the business of the firm on manager or 
managing partner— Service effected by affix- 
ing summons at managing partner’s resi- 
dence by affixing— Not proper service 

95 I.C. 149=1^ S. 208. Suit against 
firm— Service of process— Liability of part- 
ners not personally served. 27 Bom.L R 
541=87 I.C. 1051. Suit against firm— Finn 

dissolved before institution of suit Service 

of .summons on one of the partners indi- 
vidually — Limitation. 105 I.C. 854=1%K 
S. 97=23 S.L.R. 54. Appearance under 
protest. 99 I.C. 495=50 B. 665. A person 
who has been served as a partner and entered 
appearance under protest is not entitled to 
file a w'ritten st.atement on his own behalf 
denying that he is a partner. 54 C 1057— 

31 C.W.N. 1004=1927 C. 758. also 

140 I.C. 40=1932 S. 199. Suit against firm 
—Service on agent of partners authorised to 
act not only on behalf of the firm but also 


on behalf of each partner individually must 

As THK Court may direct. "—Where 
service has in fact been made upon a part- 
ner of a firm, the service is not merely bad 
because the directions of the Court under 

4yi3«7.C ‘037=" 932'c''54r‘'' ® 

Proviso.— All that the 

shalV'he *'’3* summons 

shall be served upon every person whom it 

IS sought to make liable which means every 

person • who,., i, i, sought to make pers7 

nal > liable. It must be read along’ witli 

and m the light of O. 21. R. 50. and so far 

as the property of a dissolved firm is soucht 

to he made liable, there is no need for serv- 

mg each and every partner of that firm. 

^ person to dial- 
ed firm against his dissolv- 

ed hrm as a nullity on the ground that he 

was not personally served, or the ground 
that he property of the firm was not liable 
for the decree. 161 I.C. 324=1936 S. 34 
A decree obtained against a firm after ser- 
vice of summons upon one of the partners 
only is a good decree against the firm al- 

luZ nf disso- 

lution of the partnership and he had not 

•served all the partners individually The 

only effect would be that it could^ not be 

wiroTn"^) against the partner 

daTniiff 1 couid the 

plaintiff get leave under O. 21. R. 50. to 

C P'^'-^ODulIy. 42 

n firm ‘ L ® summary suit against 

served several partners have been 

"‘^•''‘dually and leave to defend is 
granted to some and not to others, a decree 
can be passed against those partners to whom 
wve IS refused and also .against the firm. 
^73=A.I.R. 1940 Sind 19. 

P..^- ^ ®"d 8. — Suit again.st firm — 

parties— Joinder of— Person not served but 
ciairnmg to be interc.sted in firm though 
denying to be partner— Right to Intera'cne 
and defend suit on merits— Court’s power 
N dhout plaintiff's consent. 40 C.W. 

O. 30, R. 4.— R. 4 applies only to a case 
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before the institution or during the pendency of any suit, it shall not be necessary 
to join the legal representative of the deceased as a party to the suit. 

( 2 ) Nothing in sub-rule (i) shall limit or othei^visc affect any right which 
the legal representative of the deceased may have — 

(a) to apply to be made a party to the suit, or 

(b) to enforce any claim against the survivor or survivors. 

5 . Where a summons is issued to a firm and is served in the manner pro- 
vided by rule 3 , every person upon whom it is served 
se^cd^ capacity si^all be informed by notice in writing given at the 

time of such service, whether he is served as a partner 
or as a person having the control or management ol the partnership business, or 
in both characters, and, in default of such notice, the person served shall be deemed 
to be served as a partner. 


NOTES. 

where the suit is brought in the name of the 
firm. 4S I.C. 309=28 C.L.J. 268; 21 I.C. 
509=17 C.L.J. 648. See also 91 I.C. 573 
c=1926 S. 81 ; 20 S.L.R. 238. And only to 
such firms as are owned by two or more 
persons. But where a sole proprietor dies 
and the firm ceases to exist, it is necessary 
to bring on record the L. Rs. of the deceas- 
ed sole proprietor under the provisions of 

0. 22, R. 3. 103 I.C. 142=1927 L. 556. 
The surviving partner of a firm is entitled 
to maintain a suit under O. 30, R. 4, without 
joining as parties to the suit the legal repre- 
sentatives of the deceased partner or partners 
of the firm ; and a suit by such a partner 
cannot be dismissed on the ground of non- 
joinder of the legal representatives of the 
deceased partner or partners. 1937 M.W. 
N. 1312. Applicability — Suit by surviving 
partner to recover debt — L. Rs. of deceased 
partner whether necessary parties. Defect 
in title of the suit cannot affect the substance 
of the suit. 77 I.C. 476=1923 B. 368 ; 44 

1. C. 283=155 P.L.R. 1917. Defect of par- 
ties. Effect of. 48 I.C. 309=28 C. L. J. 
268. In a suit by or against a firm trading 
in different names if one of the partners be 
dead, it is not necessary to join the repre- 
sentatives of the deceased as a party. O. 30, 
R. 4 contains a modification of S. 45 of the 
Contract Act. 21 I.C. 509=17 C.L.J. 648; 
1930 A.L.J. 913=52 A. 964=1931 A. 65. A 
person who sues some of the partners in their 
individual capacity cannot change his front 
and sue for a relief against them as partners. 

76 P.R. 1915=31 I.C. 209. TheL.R. of a 
decesaed partner is not a necessary party in 
suits by the surviving partner for recovery of 
the debts due to the firm, but they may apply 
to Court to be joined as parties. 7 Bur.L. 
T. 261=24 I.C. 268. Suit against firm, lia- 
bility of partners. 1926 S. 75. Where the 
suit was by the individual owners of a firm 
and a decree having been passed the defen- 
dants appealed and one of the plaintiffs-rcs- 
pondents died during the pendency of that 
appeal, but his L. Rs. were not impleaded in 
time, held, that the decree being a joint one 
the appeal abated, in ioto. Held, also, that R 
4 was inapplicable since the suit was not in 
the firm name. 135 I.C. 245=1932 A. 


L.J. 219. Suit by two members of firm — 
Compromise decree — Death of one member 
subsequently — L.Rs. not impleaded— R. 4 
makes them unnecessary as parties — No abate- 
ment. 48 C.L.J. 357. See also 148 I.C. 
462. O. 30. R. 4, does not apply to a joint 
Hindu family firm. “Partner” is one who is 
a partner by contract and not by virtue of 
his personal law, and "firm" means a busi- 
ness carried on by persons who have contract- 


ed to do so and docs not include a Hindu 
joint family business. If one of the defen- 
dants sued as a joint family firm dies, his 
legal representatives must be brought on re- 
cord, and if no application for substitution 
be made within the time limited, the suit must 
be held to abate as against him; and if the 
continuation of the suit would result in con- 
flicting decrees, the suit abates against the 
other defendants as well. I.L.R. (1937’' 
Nag. 423. 

LivGal representative. — The whole scheme 
of O. 30 is against the theory that a suit 
against a firm is a suit against the L. 
a deceased partner. R. 4 must not be earned 
any further than what it expressly states. If 
it is sought to fix liability on the private 
estate of the dcccasc<l partner, apart from 
his interest in the partnership assets, then his 
L.Rs. must be added. In such a case tw 
L.Rs. of the deceased partner arc served 
with the summons though not added as par- 
ties, leave cannot be obtained to 
cution against them under O. 21, R. SO (2) 
of the Code. See 29 Bom.L.R. 1296=105 

I.C. 305=1927 B. 581. ^ . 

O. 30, R. 5.— The concluding words m 
R. 5 lay down a definite rule of^ law tha 
service on a person without notice is 
lent to service as a partner. 19 C.L.J. 

=19 C.W.N. 1008. The provision of U. 
30 are applicable to suits only and do no 
apply to proceedings of an arbiti^r und 
Arbitration Act. 115 I.C, h ^ 

Guardian ad litem in suit-I£ contmura as 
such for execution. 1930 N. 

R. 173. Minors represented 

arbitrator substantially fair— Minors wh 

can repudiate award — Meager 

refer partition suit to arbitration. 30 L.W- 

868=1930 M. 38. 
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6 . Where persons are sued as partners in the name of their firm, they shal 
Appearance of partners. appear individually in their own names, but all subse- 
quent proceedings shall, nevertheless, continue in the 

name of the firm. 

7 . Where a summons is served in the manner provided by rule 3 upon a 

xr , person having the control or management of the 

except y partnership business, no appearance by him shall be 

necessary unless he is a partner of the firm sued. 

8 . Any person served with summons as a partner under rule 3 may appear 

Appearance under protest. Under protest, denying that he is a partner, but such 

appearance shall not preclude the plaintiff from other- 
wise serving a summons on the firm and obtaining a decree against the firm in 
derault of appearance where no partner has appeared. 


NOTES. 

0 . 30, R . 6 . — Under R . 6, in a suit against 
a firm in the name of firm name, the appear- 
^ce of one partner is appearance of the 
firm, i.e., of all partners of the firm. 62 C. 
510 — 39 C.W.N. 606. It implies the right 
of any partner who has been sued against in 
the name of a firm to appear in the suit. 
If any partner considers that his rights will 
not he adequately represented by the other 
partner who has been impleaded, or that his 
mtcrest is adverse to that of the other part- 
ner It is just and fair that he should be al- 
lowed! to appear individually and resist the 
claim. 1930 A. L.J. 1212=52 A. 951=1930 
A. /01 (2). It entitles a plaintiff suing a 
firm to know who the persons arc who con- 
stitute that firm and the information cannot 
be withheld. 78 P.R. 1918=-17 I C 422 
The word “individually" ip R. 6 is not syno- 
iiymous with "in person", (/bid ) No 
partner can be forced to appear in person, 
but. in his absence, after service of summons 
he will be dealt with ex parte. (Ibid ) See 
also 108 I. C. 528=1928 L. 528. In an ordi- 
nar>' suit against the firm, each parUicr has 
a right to come in and defend. He has an 
individual right to come in and defend al- 
though he defends on behalf of the firm 
Each partner may file separate defences, one 
partner may defend, while another admits 
riiough not clearly stated this is involved in 
O. 30, R. 6 42 C.W.N. 820. Under i 

SO, K. 6, after appearance all steps in the 
suit must be in the name of the firm. Though 
the appearance in such circumstances is indi- 
vidual by each partner, that appearance is 
an appearance on behalf of the firm. Hence 
where a warrant of attorney is given by one 
partner to enter appearance on his behalf, 
the warrant of attorney is and is intended to 
be on behalf of the firm. A.I.R. 1938 Cal. 
377. Suit against firm — Summons on a per- 
son as partner— Defence in partner’s name but 
containing nothing individual — There is tech- 
nical flaw which can be corrected by Court 
even at argument stage. 1929 S. 192. 

Practice and Procedure.— Where some 
only of a large number of partners who have 
been sued under the name of the firm put in 
appearance, the fact will be duly recorded; 
and if appearance has not been put in by all 


the partners, the case will be one in which 
some only of the partners have appeared and 
others have not. The suit being one in which 
the entire 4irm is sued, the liability of each 
partner is not several but a collective liabi- 
lity, unless any particular partner is implead- 
ed for some reason in his individual capacity, 
in which case he should figure as party 
wholly apart from his capacity as a partner. 
Each of the partners who has entered 
appearance as such has precisely the same 
rights as regards the conduct of the case as 
one of several defendants having a common 
defence. The name of the firm is only a 
compendious description of the partners in 
reference to the common interest which they 
possess in a certain concern. When the firm 
IS arrayed as a defendant, all the partners 
sliould be deemed to be in the array of the 
defendants in their capacity as partners. 55 

A. 719=1933 A. L.J. 1264=1933 A. 523. 

O. 30, R. 7. — R. 7 must be read subject 
to R. 5 and it contemplates a case where 
service is on a manager. 19 C.L. J. 581 =19 
C.W.N. 1008. 

O. 30, Rr. 7 and 8.— -In a suit against a 
firm and its partners, there is nothing in law 
to prevent the Court from arriving at a 
finding in the suit itself, that a particular 
person is a partner in the firm, although 
such person appears in protest and although 
his protest Ls not struck oflf. 30 S.L.R. 296 
~1936 S. 206. 

?• --Appearance under protest. 

64 I.C. 688 — 23 Bom.L.R. 1249. A person 
served as a partner, who enters an appear- 
ance under protest denying that he is a part- 
ner, is not entitled to dispute the liability of 
the firm, and cannot therefore obtain an order 
lor an issue to try the question of his partner- 
smp before the other issues in the action. 

42 Bom.L.R. 93.5=A.I.R. 1940 Bom. 390. 
Where plaintiff files a suit against the firm, 
the alleged members of which put in their 
appcai^nce under protest, he has the option 
ot applying to strike out their appearance 
under protest. If he does not do so but 
simply obtains a decree against the firm, the 
defendants are entitled to apply to Court for 
provision to be made for their costs of ap- 
pwrance in the event of the plaint!^ not ap- 
plying for leave to issue execution against 
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9 . This order shall apply to suits between a firm and one or more of the 

Suits between co-partners. Partners therein and to suits between firms having one 

or more partners in common ; but no execution shall 
be issued in such suits except by leave of the Court, and, on an application for 
leave to issue such execution, all such accounts and inquiries may be directed to 
be taken and made and directions given as may be just. 

10 . Any person carrying on business in a name or style other than his own 

Suit against person carrying sued in such name or style as if it were 

on business in name other than ^ firm name ; and, so far as the nature of the case 
hhown. will permit, all rules under this order shall apply. 


NOTES. 

them within a reasonable period or so apply- 
ing but failing to prove they were partners. 
138 I.C. 777=34 Bom.L.R. 640=1932 B. 
269. A surely bond executed in a partner- 
ship suit enures for the benefit of all those 
who eventually get a decree. 4 I.C. 436. 

O. 30, R . 9. — The scope of R. 9 is not 
to lay down when and under what circum- 
stances suits can be laid as between part- 
ners. It only lays down the possibility of 
such suits and the procedure to be followed 
therein. 4S I.C. 36=34 M.L.J. 408. Each 
of the parties to a partnership suit is really 
in turn plaintiff and defendant and in both 
capacities comes before the Court. 42 
1. C. 436. No suit lies as between 
partners or between firms having com- 
mon partners for recovery of^ monc>^ 
without asking for accounts. 45 I.C. 36=34 
M.L.J. 408. A suit lies by one firm against 
another firm notwithstanding that the firms 
Iiavc common partners. 44 I.C. 428=34 M. 
L.J. 32. Where an individual happens to be 
a common partner in two houses of trade or 
firms, no action can he brought liy one firm 
against the other upon any transaction be- 
tween them while such individual is a com- 
mon partner. 163 I.C. 579=38 Bom.E.R. 
486=1936 B. 246. This rule, however, is 
subject to an exception in equity in certain 
cases where it might be possible to ascertain 
the rights and liabilities of a mcm!)cr of a firm 
when all the parties arc before the Court, 
and provided all interested parties arc before 
the Court cither as plaintiffs or as defen- 
<lants, the Court would adjust and determine 
their rights. 1936 B. 246. This equitable 
exception cannot be extended to a case which 
cannot be adequately dealt with merely by a 
declaration of a right to a credit in tbf' 
partnership accounts. A suit for specific 
X>crformancc of an oral agreement for a 
lease entered into between a firm and one of 
its partners is a suit to which the equitable 
principle cannot be applied. Nor docs R. 9 
entitle the firm to institute such a suit on 
such an agreement. Such a suit is therefore 
not maintainable in law. 1936 B. 246. An 
action for balance of a settled account is not 
barred merely because there are other un- 
settled accounts between the partners. Where, 
therefore, a partner of a firm ic doing busi- 
ness with the firm on his own behalf and has 
.struck a balance in favour of the firm after 
fettling his account, a suit by the firm for the 


balance is maintainable. 164 I.C. 832=38 
P.L.R. 857=1936 L. 648. The provisions 
of R. 9 which provide that execution will 
not be taken without the leave of itlie Court 
and that the Court may order all accounts 
to be taken and give such directions as it con- 
siders just are sufficient to safeguard the 
interest of the defendant. (Ibid.) 

O. 30. R. 10: Scope of Rule. — R. 10 of 
O. 30 simply justifies the introduction of the 
assumed name instead of the real ramc of the 
defendant but docs not absolve plaintiff from 
his liability to propose a proper giiaidian, if 
the defendant represented by such a name is 
really a minor. 57 M. 973=1934 M. 386= 
66 M.L.J, 609. R. 10 is subject to the 
same restrictions as R. 1 . case of a 

single proprietor doing business in a name 
other than his own who has to be Irtated as 


i firm for the purpose of O. 30, ts covered 
>y R. 1. which requires that the firm should 
)e carrying on business in British Iod*a. Con- 
'Cqucntly, if a person carries on biisi»".ss out- 
dde Brilisli India in a name other than his 
')wn, a suit against him in the name of the 
firm is not maintainable. 36 Bom. L. 
k. 983=1934 Bom 467. Set n’so 149 I.C. 
m=\9M L. 147, 1939 Sind 172. 

Applicability of Rule. — A plaintiff is en- 
titled to sue a defendant, in the name of the 
tirm, in respect of a firm transaction under 
k. 10; his residence is of no importance to 
determine jurisdiction. 10 I.C. 895. Death 
of sole proprietor of firm — Suit in the name 
f)f firm when can be instituted. 89 I.C. 22= 
23 /\.L.J. 961. When a firm is only of one 
[ler'jon a suit in the name of the firm is m- 
roinjMMcnt and will not He under O, 30, K. 
10. l.L.R. (1939) Kar. 27S=A.I.R. 1^39 
Sind 172. .SVc also 158 I.C. 25. When a 
person is sued not in his own name btit in 
the name which he adopts for the purpose or 
ilealings, this docs not mc.an that another 
person who also has used that name citn^ 
independently or by iransfer of business i>^ 
fore the suit, fado has m.adc himscit 

liable for the debts incurred by the first per- 
son. A.l.R. 1940 Sind 191. One man can- 
not constitute a firm and a person traotng as 
1 firm under his own or an assumed name 
may he sued in his trading name . -* 
10 hut he cannot sue in that * e|^’ 

C. 519=34 Bom.L.R. 1^12=^932 B. 516. 
(25 Bom.L.R. 7, Foil.) 158 
P . L . T . f>49. When such a 
ing sons who are all minors, if the 
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ORDER XXXI. 

Suits by or against TrusteeSy Executors and Administrators. 

I. In all suits concerning property vested, in a trustee, executor or adminis- 

trator, where the contention is between the persons 
ciari'^'T'^luru cL«rn'ng '>‘:'>'=ficially interested in such properly and a third 
property vested in trustees, etc. p^^rson, the trustee, exccutor or administrator shall 

represent the persons so interested, and it shall not 
ordinarily be necessary to make them parties to the suit. Bui the Court may, 
if it thinks fit, order them or any of them to be made parties. 

.... 2 . Where there arc several trustees, executors or 

adminislrators, they shall all bo made parlies lo a suit 
against one or more of them : 

Provided that the executors who have not proved their testator’s will, and 
trustees, executors and administrators outside British India, need not be made 
parties. 


NOTES. 

is carried on by another adult person as 
guardian or agent in the old name of their 
father, the name becomes the name of the 
minors. They arc not, however, partners, 
which relationship can be created only by con- 
tract. A hutuii drawn in favour of the busi- 
ness name is really in favour of the minor 
sons; and if the huiidi becomes jjayable when 
they are still minors, they can avail them- 
selves of S. 6 of the Limitation .Act, and 
bring a suit on it after the minority ceases. 
The mere fact that there was a manager W’ho 
could have sued during their minority cannot 
make any difference. Nor w'ill the fact of the 
htiudi being in a name not their own di.scn- 
title them to the benefit of S. 6, Limitation 
Act. 158 I.C. 25=16 P.L.T. 649. See 
also 160 I.C. 893=1936 O.W.N. 221=1930 
O. 245, Business conducted by guardian on 
behalf of minors in firm name. A decree ob- 
tained ex t-nrte in a suit instituted against the 
firm in the firm name is not a decree against 
the minors and cannot be executed against 
them or their proi>crty, because the minors 
are not parlies to the decree. 44 L.W. 310= 
1930 M. 707 — 7l 373. Sole proprie- 

tor of firm, death of— Suit in name of the 
firm, when can be instituted. 1926 A 161 
(2), .See (liso 149 LC. 998=1934 L. 147, 
Suit under— Bight of defendant to set up 
counter-claim— Counter-claim whether need 
be given separate title. 32 Bom.L.U. 212. 

O. 31, R. 1: Score AND APPLICATION OF 
Rule. — R. 1 is not applicable to a suit for a 
declaration of the plaintiff’s right lo worship 
in a temple and for an injunction restrain- 
ing the defendant from interfering with his 
right. f)3 LC. 963=13 Bur.L.T. 183. See 
also 2 Pat. L.J. 306=39 I.C. 779. 

Trusti-Jv. — Under R. 1 a beneficiary is not 
a necessary party lo a suit as he can be rep- 
resented by his trustee. 18 I.C. 959=17 C. 
1,.J. 233. Where the interest of the trus- 
tees is a<lverse to that of the beneficiaries, 
the beneficiaries must be added as parties 
13 M. 197. See also 12 M.L.J. 355. 

Benlficiahies. — In suits between beneficia- 
ries of property vested in trustees of execu- 
tors and third persons, beneficiaries must be 


represented by trustees or executors. 50 I. 
C. 509=11 Bur. L.J. 249. W'hcrc an admi- 
nistratrix creates a mortgage without sanc- 
tion of Court, beneficiaries are necessary par- 
ties to the same. 51 B. 16=98 I.C. 915= 
1927 B. 49. 

SnEiiAir. — Shebail of an idol can sue for 
possession of property belonging to the idol. 
18 I.C. 959=17 C. L. J. 233. In a suit 
against a temple all the trustees are neces- 
sary parties even though there is an agree- 
ment between them authorising one of them lo 
represent the temple. 1922 M. 405=77 I.C. 
942. 

LxiicufOR. — No one hut an executor is 
competent to prosecute a suit as icprtsenta- 
livc of the deceased, 55 I.C. 504. 

.Administ.xtion Suit.— In an administra- 
tion suit by by a legatee the executor is the 
only necessary party. The other legatees 
need not be joined as parties defendants. It 
would sufiicc for a decree to be made and the 
other parties cither brought on record or 
notice given to ihem if that would suffice at 
the time of the reference if their interests 
were likely to be affected. 58 C. 77=132 I 
C. 904. 

Administrator. — One of co-administrators 
of an estate can .«:ue to recover rent with 
consent of the other a<lminisirators who are 
impleaded as pro forma defendants. 53 I.C. 
478 (1). 

O. 31, R. 2. — ^Where a suit is instituted 
against a trustee, all the trustees should be 
impleaded. If not, no decree can be made 
against any of the trustees. O. 1, R. 9 
which provides that no suit can fail for non- 
joinder of parties docs not mean that only 
one trustee may be sued in contravention of 
O. 31, R. 2, and a decree pxssed against the 
trustee singled out for the suit. 55 A. 687= 
1933 A. L.J. 1393. Where a .suit is not one 
by or against trustees, executors or adminis- 
trators, but a suit against the Idol, it seems 
doubtful whether O. 31, R. 2 has any appli- 
cation, for it cannot be said that the? property 
in such a case is vested in a trustee executor 
or administrator. 1939 O.W.N. 346=A.I 
R. 1939 Oudh 145. 
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Husband of married exe- 
cutrix not to join. 


3 - Unless the Court directs otherwise, the husband 
ot a married trustee, administratrix or executrix shall 
not as such be a party to a suit by or against her. 

ORDER XXXII. 


Suits by or against Minors and Persons of Unsound Mind. 


Minor to sue by next friend. 


I. Every suit by a minor shall be instituted in 
his name by a person who in such suit shall be called 
the next friend of the minor. 


NOTES. 

0 . 32 ; R . 1 : Application of Rule.— O. 32 
has no application when the minor happens 
to be a ward under the Court of Wards, and 
a Civil Court in which such a minor is sued 
has no power to appoint a guardian ad Ittem 
for him or to remove a guardian who hac 
^en acting for him. 15 Pat. 667=17 Pat. 
L.T, 899. O. 32 docs not directly apply 
to proceedings in execution. 64 I. C. 25=35 
C.L.J. 9. See also 104 I.C. 357. There- 
fore, in determining whether the minor is 
sufTicicntly represented in the execution pro- 
ceedings, Court is at liberty to look at the 
•substance of the transaction. 109 I.C 521- 
64 I.C. 25=35 C.L.J. 9; 1929 M. 275. ’ 

Scope of Rule, — This order lays down the 
form in which a minor should appear as a 
party and this form should be strictly follow- 
ed. 5 C. 450. Where plaintiff is really a 
minor, case could not be proceeded with 
until a next friend comes on record. 3 R. 
239=1925 R. 325. Suit by minor forma 
P^^^P^ris — Next friend need not be a pauper. 
37 C.L.J. 394=1923 C. 656. Suit must be 
brought in name of minor and not in name of 
next friend as representing the estate of the 
minor. 11 C.L.R. 15; 14 C. 159 (F.B.). 
Sec also 13 M. 480; 19 M. 127. General rule 
is that, although a minor may appear by an 
attorney or pleader, he can only plead or 
conduct the suit by his guardian. 16 M. 
344. Consent of a minor to institution of a 
suit by next friend is immaterial. 3 M. 34. 
Suit filed again.st minor as major — Ex parte 
decree — Objection raised in execution — 
Restoration of suit — Guardian ad litem 
appointed and suit decreed — Suit taking 
effect from date of original filing. 1930 A. 
L.J. 938=1930 A. 644, Suit on behalf of al- 
leged minor — Plaintiff found to be major — 
Procedure to be followed. See 1938 O.W. 

N. 779. There is no true analogy between 
the position of a de facto guardian of a minor 
under the Mahomedan Law and the position 
of a next friend or guardian ad litem under 

O. 32, C.P. Code. The next friend or 
guardian ad litem under O. 32 is not a part)' 
to the suit in the true sense of tho word. He 
IS there to look after the interests of tlic 
minor . Though a de facto guardian as such 
cannot give a valid discharge, if he is the 
»^t friend or guardian ad litem in the suit, 

can,^ with the leave of the Court, give a 
valid discharge or settle or compromise on 
of the minor. I.L.R. (1940) Kar. 

I.C# 253i 


Evidence. — Question whether a person is 
a minor or not should be decided by positive 
evidence, and not by his appearance. 1864 
W.R. 304. A certificate of guardianship is 
not evidence of minority, nor a horoscope. 
17 C. 842. 

Costs. — Court may direct costs to be paid 
by next friend personally in proper cases. 
1927 M. 1023=106 I.C. 131. 

Demand of Security for costs. — There is 
no provision in Code for calling upon next 
friend to provide security for costs though 
it is open to Court to make an order, after 
the hearing, for costs against a next friend 
and to call on him to provide security in the 
event of his retiring. [O. 32, Rr. (4) and 8 
(1)]. Interest of the other parties to the 
suit are sufficiently protected by the power 
they have in a proper case of moving the 
Court either to stay the suit as not being for 
benefit of the infant, or if there is a ju5t 
cause other than the poverty of the next 
friend, to have him removed. It is undesi- 
rable to call on tlie next friend to provide 
security for costs. 1934 A. 458 (1). 

Illustrative Cases. — Where Court ap- 
pointed a person other than a certificated 
guardian, the next friend of the minor, de- 
fective service of notice upon the guardian 
under R. 4 (2) is only an irregularity and 
the minor is properly represented. 13 I.C. 
594. When plaintiff although a minor sues 
in her own name, and defendants take no ob- 
jection till suit has been disposed of by SP* 
pcllatc Court, they cannot raise any objection 
in second appeal, and after plaintiff has be- 
come a major. 19 M. 127. Objection as to 
minority cannot be taken after remand, if the 
point was not urged in appellate Court. 13 
C. 189. Guardian ad litem — Gross n<^h- 
gcncc — Effect. 33 I.C. 481. Where a minor 
files a plaint and before it is put up before 
the Court, attains majority, and applies to be 
allowed to proceed with it, the plaint mu^ 
be deemed to have been properly presented 
on the day of application to proceed with the 
plaint. 46 I.C. 747=16 A.L.J. 737. Ap- 
peal by an infant not represented 6y a 
diaii ad litem is not cntcrtainablc. 52 l.L* 
985=29 C.L.J. 419. It is no doubt open to 
the minor on attaining majority to drop the 
suit as not properly instituted, but he is n t 
bound to do so; he could affirm the prcvio^ 

proceeding and continue the suit. ^ • • 

J. 515=1923 M. 553. To reject the plaint 
filed by a minor without a next “lend 
improper. Court has to grant time for next 
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LOG. AM. — [Lahore and N.-W.F.P.] To O. 32, r. i, the following paragraph shall be 
added : — 

“ Such person may be ordered to pay any costs in the suit as if he were the plaintiff.” 

2 . (i) Where a suit is instituted by or on behaU' of a minor without a next 

Where suit is instituted Ricnd, the defendant may apply to have the plaint 
wiUiout next friend, plaint taken off the file, with costs to be paid by the pleader 
to be taken off the file. Or Other person by whom it was presented. 

( 2 ) Notice of such application shall be given to such person, and the Court, 

alter hearing his objections (if any), may make such order in the matter as it thinks 
fit. 


Guardian for the suit to be 
appointed by Court for minor 
defendant. 


3 . (i) Where the defendant is a minor, the 

Court, on being satisfied of the fact of his minority, 
shall appoint a proper person to be guardian for the 
suit for such minor. 


NOTES. 

friend to come in. 4 L. 490=75 I . C . 1028 . De- 
cree against a properly represented minor is 
binding upon him, but if 11*4 has not been 
properly represented, the decree is a nullity. 
15 I.C. 903=9 A. L.J. 653. Certificated guar- 
dian of a minor must be appointed guardian 
(id litem unless for special reasons Court 
thinks that some one else should be appoint- 
ed in the interests of the minor. 22 I.C. 240. 
Decree obtained on belialf of a minor cannot 
be set aside merely on the ground of non- 
compliance with R. 3 (1) and (2). 49 I.C. 
954. Minor attaining majority during pen- 
dency of suit — Decree based on compromise 
passed with guardian ad lilctn as party— 
Minor can set aside the same. 1928 M 294 
=55 M.L.J. 374=51 M. 763. 

O. 32. R. 2.— R. 2 applies to cases under 
the Punjab Tenancy Act. 35 P.L.R. 428. 
When suit is brought by a minor as a major 
and it is found that plaintiff is a minor. Court 
can allow a next friend to come in and pro- 
ceed with the suit. 16 M.L.J. 13. See 13 

B. at 11. o/jo 3 R. 239=1925 L. 325 

Where suit is instituted by a person who is 
not the proper next friend of a minor. Court 
must take the suit off the file and should not 
proceed to try other issues in the suit. 115 
I.C. 456. Minor cannot be next friend of 
other minors. 1925 O. 178. As to how the 
question whelhcr a person is a minor or major 
is to be decided, see under R. 1 . As to when 
objection is to be taken, sec 19 M. 127 and 
13 C. 189. Where a suit is filed by a minor, 
it is open to the defendant to apply to have 
the plaint taken off the file under O. 32; R. 2 
But if he fails to avail himself of this, he 
cannot be heard afterwards to say that’ the 
proceedings were null and void because the 
plaintiff was a minor. 1939 N.L.J. 577=A.l 
R. 1940 Nag. 99. Persons sued as members 

of firm — hfinor member impleaded as major 

Decree in suit not bad. 27 A.L.J. ^=114 
I.C. 881 = 1929 A. 148. 

O. 32, Rr . 2 and 15.— W'hcre a suit was 
instituted in the name of joint family firm 
cfonsisting of R and his minor son by N. hold- 
ing a power of attorney on behalf of R, and 
it was found during the pendency of the suit 
C.C.M.— 150 


that R was of unsound mind but was not so 
at the time the suit w'as instituted. Held, 
that in the absence of any finding that the 
suit had not been properly instituted, Court 
had no power to order the plaint to be taken 
off the flic. Held, further, that the rules 
relating to suits on behalf of minor could not 
be strictly applied under R, 15 to the circum- 
stances of the case and that R. 2 did not 
apply as the suit was properly instituted. 161 
I.C. (>16=1936 L. 7. 


O. 32, R. 3: Me;\ning op Words. — "On 
being satisfied” meaning of. 16 M. 344. Sec 
14 C. 2{M (209) . Also 17 C. 8-19, under R. I. 
"Proper person". 24 A. 386. The words 
"any guardian of the minor appointed or 
declared by an authority competent in that 
behalf in sub-r. (4) apply to a guardian 
appointed under a will of a Hindu father. 
31 B. 413; 14 C. 212. 

Scope of Rule. — Provisions of this rule 
arc imperative, and if not substantially com- 
plied with, any decree passed against the 
minor is a nullity. 28 A. 137; 30 C. 1021 
(P.C.); 151 I.C. 1066=11 O.W.N. 1036 
— 1934 Oudh 475; 29 A. 328; 29 A. 290; 
28 A. 416; 11 C. at 405; 24 C. 25; 30 C. 
613; 1929 C. 586; 139 I.C. 113=1932 L. 521 ; 
1937 Rang. 126. Before it is competent for 
Court to appoint a guardian, there must be a 
suit in which the minor is a defendant in 
existence. 11 C. at 405. Suit against minor 
—Absence of appointment of guardian ad 

^ as against him. 

^e 55 C. 124; 57 M. But see 10 Luck. 

»3=U O W.N. 1403=1935 Cudh 183, where 

it was held that the absence of a formal order 
by the ^urt appointing a guardian ad litem 
for a minor defendant is only an irregularity 
and not an omission fatal to the suit. See 
<dso 1935 N. 235; 100 I.C. 468=28 Punj.L. 
R. 627; 92 I.C. 241=1926 N. 267; 15 I.C. 
903«=9 A.L.J. 653 ; 22 I.C. Z40; 61 P.R. 
1915=31 I.C. 45; 1^ A.L.J. 85=1940 

All. 202. Where a person acts as the de 
guardian ad litem of a minor 
defendant, the mere absence of an order for- 
mally appointing him as guardian ad litem is 
not fatal to the validity of the proceediners 
40 P.L.R. 403=A.I.R. 1938 Uh. 7W. 
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(a) An order for the appointment of a guardian for the suit may be obtained 
up^ application in the name and on behalf of the minor or by the plaintiff. 

(3) Such application shall be supported by an affidavit verifying the fact 
that the proposed guardian has no interest in the matters in controversy in the 
suit adverse to that of the minor and that he is a fit person to be so appointed. 


NOTES. 

Where the defendant in a suit is a minor that 
Court has to see not merely that a guardian 
is appointed, but also that the guardian has 
consented to act. Where notices are served 
on minor defendants through their mothers 
as guardians, but no appearance is made on 
their behalf, nor any order of Court passed 
appointing the mothers as guardians, or 
showing that the proposed guardians con- 
sented to act as such on behalf of the minor 
defendants, the decrees passed in the suits 
against the minors must be held to be mere 
nullities. 16 Pat. 632=19 Pat.L.T. 259= 
A.I.R. 1938 Pat. 97. Tholgh mere absence of 
recording or formal order of appointment 
docs not viiiatc proceedings; where minor 
had good defence but no such defence is 
raised and guardian’s interest is adverse, the 
proceedings may be vitiated. 55 C. 1^1 = 
32 C.W.N. 665=1928 C. 844 ; 57 M'. 973 
= 1934 M. 38r>=66 bf.L.J. 609. Setting 
aside decree — Grounds — Notice not served to 
all parties — Wrong entry of nature of suit 
in notice — Guardian appointed and minor re- 
presented — Decree whether liable to he 
set aside: 113 I. C. 829=2^) A.L.J. 834=1928 
A. 621. A guardian must he appointed by 
the Court, even in cases, when a guanlian 
has been appointed under the Guardian and 
Wards Aot. 24 C. 25. See also 1930 C. 
455. The rule contemplates a case where the 
guardian appointed under the Guardian and 
Wards Act sues to have it declared that the 
minf)r was not adopted by her husband. 30 
C. 613. The provisions of O. 32 relating to 
‘‘suits by or against minors” arc not directly 
applicable to proceedings in execution. 64 
I.C. 25=35 C.I-.J. 9. See also 104 I.C. 
357: 143 I.C. 228=1933 Pesh. 63. R. 3 
applies to the institution of suits and not for 
the mere service of notices. 15 L.R. 8 
(Rev. ) . R. 4 atul other rules as to appoint- 
ment of guardian must he read with R. 3, 
36 I.C. 7W=4 L.W. 362. O. 32 is not 
cxhau.stivc and Court can dismiss a suit filed 
by a next friend, if it is not in the interests 
of minor. 25 I.C. 738=1 L.W. 875. R. 3 
does not apply to commutation proceedings 
under Bengal Tenancy .Act. 100 I.C. 
146=1927 C. 374. As to applicability to pro- 
ceedings under U. P. Encumbered Estates 
Act; sec 1939 A.I-.J. 411. Where a minor 
is not in any way prejudiced by not having a 
guardian during the comparatively short 
period of three months when he was a minor, 
suit does not fall under R. 3. 149 I.C. 986= 
IS L. 645=36 P.L.R. 315=1934 L. 274 ( 2) . 
Where a suit is instituted again.st certain per- 
sons on the footing that they were minors the 
Court, by appointing guardian ad Ulcm under 
O. 32; R. 3; must be taken to have arriv- 


ed at a finding of fact of their minority and 
ithc onus of proving that they were majors 
at the time of the institution of the suit is on 
.the persons alleging it to be so. A.I.R. 1938 
Rang. 468. A decree passed against a minor 
girl for restitution of conjugal rights is a 
nullity. (31 A. 572 (P.C.); Rel. on.). 170 
I.C. 532 — A.I.R. 1937 Rang, 226. 

OnjECT OF Rule.— The object of Rr. 3 and 
4 is that the minor in suit should be repre- 
sented by a fit person so that his interests 
will be properly guarded. 7 O.L.J. 219=56 
I.C. 313. It is obligatory on the Court under 
R. 3 (1) to appoint a proper person to be 
guardian of a minor defendant for the suit. 
34C.L.J. 293=26 C.W.N. 781. Seealso26 
A.L.J. 177 \ 1927 L. 861. Where a person 
purposed as a guardian ad lifem appeared .nnd 
represented the minor in the proceedings 
against him, the absence of a formal order 
appointing him as guardian would not be much 
material. 69C.L.J. 288=43 C.W.N. 519= 
A.I.R. 1939 Cal. 471. .9cc also 1938 Lah. 
709=40 I*. L.R. 403, Where decree is ob- 
tained againsU a minor without having a 
guardian appointed for him or with a dis- 
(lualified person so appointed the result is if 
the minor was not represented, that the decree 
must be regarded as a nullity. But where a 
(jualified person was appointed guardian but 
there was some irregularity in the proceed- 
ings {)r where, on account of the fraud of the 
opposite party, the appointment of one per- 
son as guardian was obtained instead of 
another who wouKl have conducted the case 


lK-(tcr on behalf of the minor; the decree is 
not ipso facto a nullity. In stich a case, the 
irregularity or fraud must be shown to have 
prejudice*! the minor before he is entitled to 
appropriate relief. KM I.C. 188 (2)=1W1 
Af. 674. (Case-law reviewed.) The ap" 
I)ointmcnt of guardian by a Court of First 
Instance enures not only for the term of the 
proceeding in that Court but also for pi^* 
poses of appeal. 22 M. 187; 39 C.L.J. -590; 
.w also 59 C. 1108=1932 C. 888; and for 
purposes of execution proceedings. 41 C.W. 
N. 531 = 1937 C. 259. Defective appoint- 
ment — Representaton of minor in suit — No 
orflcr appointing guardian— Compromise by 
person professing to act as guardian — 

35 A. 487=40 I.A. 182=25 M.L.J. 492- 
21 I.C. 288 (P.C.); 33 I.C. " 

J. 589; 26 O.C. 113=74 I.C. 409 . Where 
a father acted as the guardian ad lucm o 
his minor son, the fact that there was 
formal order of Court appointing him v 
not vitiate the proceedings, if p?i 

in no way prejudiced thereby. 74 I. • 
=1924 O. 178; 26 O.C. 113; 74 I.C. 4OT 

=1923 O. 206; 4 Pat.L.J. 213=48 

35 I.C. 868; 33 I.C WL Where no formal 
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NOTES. 

order was made appointing a guar- 
dian ad litem as required by R. 3; 
and no sanction was sought ; or gran- 
ted by the Court to the compromise 
as required by R. 7, the irregularities are 
very serious, and the compromise is not bind- 
ing upon the minor. The fact that the minor 
was near his majority, that he took an active 
part in the proceedings and that he was 
elTeclively represented by his grandmother 
although no order of appointment was made, 
will be of no avail. 39 P.L.R. 125=170 I. 
C. 831. Absence of formal order — Refer- 
ence to arbitration — Minor substantially rep- 
resented in proceedings by guardian — Award 
not a nullity. 71 I.C. 7. \ See also 152 I. 
C. 839; 42 P.L.R. 114 (Filing award against 
minor). Representation of minor member 
of a joint Hindu family by the manager, 
53 A. 427=129 I.C. 560=1931 A. 136; 
143 I.C. 228=1933 Fesh. 63. A decree bas- 
ed on the award was held to be not binding 
on the minor if he was not properly repre- 
^cnted as required by R. 3 and the irregularity 
cannot be condoned. 44 B. 202=22 Bom.L. 
R. 266. Mere fact that leave of Court was 
not obtained for a reference to arbitration 
on behalf of a minor will not vitiate the 
reference and the award where the intere.sts 
of the minor have in no way been prejudiced. 
71 I.C. 7. The appointment of father as 
guardian ad litem without his consent and 
who docs not appear and passing decree ex 
parle even against the minor is illegal 52 

I. C. 636 ; 38 A. 315=35 I.C. 707=14 A.L. 

J. 353; 25 I.C. 620. .\ father should not be 
appointed guardian of his minor son, where 
there is a clear conflict of interest between 
them. 15 C.L J. 446=17 C.W.N. 219. See 
also 26 A.L.} . 777. The fact that a respon- 
dent decree-holder was not properly repre- 
sented at the instance of the appellant judg- 
ment-debtor does not make a decree passed 
in the appeal in favour of that respondent 
void and incapable of execution. 37 \ 179 — 
13 A.L. J. 179; 34 A. 321=9 A.Lj’. 290. 
iJefectivc appointment— Omission to consult 
minor’s wishes is not a defect. 56 I.C. 313- 
2 P. 273=4 Pat.L.T. 329. Defective ap- 
pointment— £ 4 * parte decree — Suit to set aside 
4 Pat.L.T. 147=2 P. 335. No person can 
l)C appointed guardian without his consent. 
Where Court has given .sanction and approv- 
al for appearance of a person a.s guardian, 
the absence of formal order of appointment 
is not always fatal to the proceeding 3 Pat 
L.T. 451=W I.C. 137. A mere irregularity 
in the appointment of guardian ad litem will 
not render the decree passed against minor 
mill and void, unless it is proved that the 
minor’s interest has suffered thereby. 66 
I.C. 137. Where no notice or summons is 
ser\'cd on the guardian of the minor, and no 
order was made appointing guardian and 
there was no api)earancc by the so-called 
guardian at any stage of the proceedings a 
decree passed against minor is not binding 
•on him. 3 Pat.L.T. 451=66 I.C. 1377 


See also 26 C.L.). 258; 37 A. 179;20C.L.J. 

2 P, L. T. 617. For determining 
ing whether a minor was sufficiently repre- 
sented in the execution proceeding, Courts 
can look at the substance of the transaction. 
64 I.C. 25=35 C.L.J. 9=lf)9 I.C. 521. An 
execution sale held of a minor’s properly 
without appointing a guardian ad litem is 
materially irregular and the guardian of the 
minor can set it aside. 29 I.C. 211. A 
duly appointed guardian for a suit is fully 
entitled to represent the minor in all proceed- 
ings which take place in execution of the 
decree. 48 I.C. 39; 41 C.W.N. 531 = 1937 
C. 259. A decree against a minor without 
a guardiaji ad litem at the time is void, as 
also all further proceedings. Subsequent 
appointment of a guardian in execution pro- 
ceedings will not validate the decree nor 
other proceedings in its execution. 35 I.C. 
154=31 M.L.J. 39; 18 C.L.J. 18=17 C. 
W.N. 549. See also 1928 M.W.N. 275. 
Failure to appoint guardian for the minor 
docs not vitiate execution proceedings since 
the provisions of O. 32 do not in terms apply 
to execution. 190 I.C. 513=1940 Lah. 241. 
Gntrt has no jurisdiction to sell the minor’s 
interests even though they were safeguarded 
by other defendants having a common defence. 
35 I.C. 154=31 M.L.J. 39. If notice of 
appointment of guardian ad litem is not given 
to the minors concerned or their mother, they 
arc not bound by the decree passed against 
the guar<lian ad litem who was a Court Nazir 
and who had no funds or instructions to de- 
fend the suit. 41 A. 235=17 A. L. J. 
^ 49 . 

Duty of Coukt. — When defendant in a 
suit is a minor, it is the duly of Court not 
only to appoint a guardian ad litem for him, 
hut also to .satisfy itself that the proposed 
guardian is a fit ami proper person to repre- 
sent the minor in the suit; to put in a proper 
defence, and generally to act in the interests 
of the minor. 36 Bom.L.R. 844=1934 B. 
396. 

Fit Pkrson— Adverse Intfj<est.— The pro- 
visions of R. 3 are mandatory and leave no 
option to Court and they cannot be ignored 
or overlooked. In a suit against an adult 
member of a joint Hindu family and his 
minor nephew on a huudi executed by the 
former (and not by the minor’s father), the 
uncle is not the proper person to be appointcti 
as guardian of the minor inasmuch as his 
intcresl.s arc necessarily adz'crsc to those of 
the minor. The appointment of another 
guardian ad litem is therefore imperative in 
such a case. 151 I.C. 1066=11 O.W.N. 
1236—1934 O. 47. .As to adverse interest 
see also 1937 A.L. J. 340=1937 All. 374; 1937 
A.L.T. 468=1937 All. 562; 1938 Pat. 437; 
1938 Rang. 468. The fact that the guardian 
of the minor is his step-brother would not 
alone be siilTicicnt justificuilion for holding 
that he is intentionally harming the interests 
of the minor or that his interest is in any way 
adveisc to that of the minor, especially where 
he himself is to be equally affected by the 
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NOTES. 

decree with the minor. 1935 L. 44. The 
fact that the person appointed as guardian ad 
litem of a minor defendant happens to be an 
executant of the deed on which the suit is 
brought is not invalid. It cannot be said 
that he is not a fit person to be appointed. 
10 Luck. 293—1935 Oudh 183. Where a mort- 
gage debt due to a Mahomedan was fraudu- 
lently assigned to the plaintiff by his widow 
without regard to the interests of her minor 
daughter who was also entitled to the debt, 
and the assignee sued to recover the mort- 
gage debt making the mother and daughter 
parties thereto, held, that the mere fact the 
mother executed the assignment was not, as 
a matter of law, sufficient to hold that her 
interest was adverse to that of the minor or 
to invalidate the appointment of the mother 
as the guardian ad litem of the minor. 38 
L.W. 539=1933 M. 806=65 M. L. J. 548. 
When a person has executed a document on 
behalf of a minor, and a suit is filed on that 
document against the minor, the question 
whctiier that person can be validly appointed 
guardian ad litem is not a pure question of 
law, but one of fact, and no hard and fast 
rule of law can be laid down. There is, how- 
ever, nothing in the Code, or in the autho- 
rities laying down that such a person cannot 
be appointed guardian; under certain circum- 
stances, he may be a proper person to act as 
a guardian. 36 Bom.L.R. 844=1934 B. 390; 
52 M. 275=1925 M. 213=56 M.L.J. 175 
(F.B.) ; 29 L.W. 393=1929 M. 393. There 
is nothing in the Code permitting the appoint- 
ment of joint guardian ad litetii. Where, in 
a. suit on mortgage against two persons and 
their minor children, the Court, without issu- 
ing any notice to the minors or other i>ersons 
who might be fitted to act as guardians of 
the minors and witliout taking any steps to 
comply with the provisions of Rr. 3 and 4, 
passes an ex parte order appointing the two 
persons as guardians ad litem jointly for the 
same minors and the interests of the guar- 
dians ad litem are adverse to those of the 
minors, the appointment of the guardians ad 
litem is defective. 163 I.C. 499=1936 R. 
237. 

Procedure. — Defendant alleged to be 
minor — Issue to be framed and decided — 
Court’s opinion about defendant’s appear- 
ance is not sufficient. 96 I.C. 273=1926 P. 
489. It is not necessary for appointment of 
a guardian under R. 3 (6) that the list of 
relatives mentioned in .sub-R. (3) should be 
exhausted. 142 I.C. 629=1933 L. 337. Nor 
will the appointment be irregular merely be- 
cause the wishes of the natural guardian were 
not considered by Court. 61 C. 227=1934 
C. 474. In a suit brought by a next friend 
on behalf of a minor, the real question to bo 
considered by Court is whether the suit is 
on its merits in the interests of the minor, 
and the Court is not justified in dismissing 
the suit on the ground that the suit was filed 
by the next friend for his own ends or that 
the next friend had an adverse interest. 1933 


MW.N. 839. When a certificated guardian of 
a minor is properly appointed as guardian ad 
Htem of the minor in a suit he does not ipso 
facto cease to be guardian ad litem; mere« 
ly because some other person has got him- 
self appointed guardion of the person and 
property of the minor by some other Court. 
There is no inherent disqualification in all 
persons other than the certificated guardian 
to be a guardian ad litem. 61 C. 1023=39 
C.W.N. 293=1935 C. 160; 58 M. 802=1935 
M. 795=69 M.L.J. 177. See also 18 Pat. 
593=1939 Pat. 601. Where a guardian ad 
litem is appointed for a minor defendant and 
a decree is passed in order that the decree 
may l>e set aside, it must be shown that actual 
prejudice was caused to the minor. Merc pos- 
sibility of prejudice is not enough. 1934 L. 
132. The order for the appointment of a 
guardian should be made before the minors 
are asked to file a written statement and not 
at a late stage of the case when it comes up 
for hearing of the evidence. The procedure 
is defective. But in such a case the decree 
will bind the minor unless it is shown that 
the defect of procedure has prejudiced him. 
148 I.C. 456=11 O.W.N. 393=1934 O. 171. 

Practice in Calcutta High Court. — 
According to the practice of the Calcutta 
High Court up to the year 1936, a guardian 
ad Htcm ai)pointcd in a suit ceased 
to he the guardian on the passing of 
the decree and the decree-holder was 
bound to have a new guardian ad 
litem appointed at the execution stage. 69 
C.L.J. 288=43 C.W.N. 519=1939 Cal. 
471. 

Notice. — R. 3 (4) imperatively requires 
service of notice upon the minors. 43 I.C. 
728. See also 15 P.L.T. 380=1934 Pat. 427^ 


14 P.L.T. 441 = 1933 P. 473. Failure to 
:omply is only an irregularity and where the 
ninor is not prejudiced the proceedings arc 
lot vitiated. 88 I.C. 2^=1925 A. 548; 15 
P.L.T. 380=1934 P. 427. also 42 I. 
Z. 421=6 L.W. 272. In absence of proof 
)f frau<l or collusion, the mere fact that 
loticc of appointment f a guardian ad litem 
vas not issued to the minor, docs not entitle 
irm to treat the proceedings as a nullity. 
Case-law reviewed.) 75 I.C. 440=5 L. 38 
923 L. 575; 43 I.C. 728; 117 I.C. 475; 149 
.C. 1144=1934 P. 111=15 P.L.T. 1^- 
;ee also 1937 Cal. 658. There is nothing 
n the Code requiring plaintiff to issue a fresh 
ummons to a minor <lcfendant after he at- 
ains majority. (Ibid.) When appomment 
)f a guardian ad litem is proposed, nonce 
nust always be sent to the natural guardi^ 
»f the minor or the person with whom ne 

iv«. 36 I.C. 795=4 L W Jhc 

ippointmcnt of a guardian ad item tor ^ 
ninor defendant before the date fixed 
he hearing of the notice issued 

.inor under O. 32, R. 3 (4) 

he consent of the minor may under certain 

ircumstanccs be regarded t r 

ularities condonable under S. 99. • • 

161=1935 O.W.N. 333=1935 Oudh 287. But 
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(4) No order shall be made on any application under this rule except upon 
notice to the minor and to any guardian of the minor appointed or declared by 
an authority competent in that behalf, or, where there is no such guardian, upon 
notice to the father or other natural guardian of the minor, or, where there is 
no father or other natural guardian, to the person in whose care the minor i« and 
after hearing any objection which may be urged on behalf of any person served 
widi notice under this sub-rule. 

(5) A person appointed under sub-rule (i) to be guardian for the suit for 
a minor shall, unless his appointment is terminated by retirement, removal or death 
continue as such throughout all proceedings arising out of the suit including proceed- 
ings m any appellate or revisional Court and any proceedings in the execution of a 
decree,] 

LOC. AMS, [Allahabad and Oudh-] AdJ a proviso to O *52 r ^ ( 4 ,) • 

"O notice shall be issued to him.” 

deUUd 2 of stib-r. (4) of r. 3 of O. 32 shall l>c 

following sub-rules were substituted for sub-rr. (o) and (a\ 

(3) The plaintilT shall file, with his plaint a list of relatives of the minor anlt «rK 
with their acldr^«, who prima fode are most likely to be capable of acting as guardian for SicTuk 

defendant. I he list shall constitute an application by the plaintiff under sub-r. (2) 

(4) The Court may at any time after institution of the suit, call upon the olaintiff to f.imlcK 
such a list, and, in default of compliance, may reject the plaint. ^ ° lurnish 

.(5) Any application for the appointment of a guardian for the suit anH an,, i;.f r • i j 
under this rule shall be supported by an affidavit verifying the faulhat he i furnished 

no intcrwt in the matters in controversy in the suit adverse to that of the minor^ and thaf cadi'nerllT 
proposed w a fit person to be so appointed. mmor, ana tnat each person 

(6) No order shall be made on any application under this rule cxceot unon 
guardian of .he m.nor appoin.ed or declared by an authority coinpetenUnTl aXeba^f or u l ’’ 

£ 5 £&;?,;;■ .£.r,£" 2s 

iS=i fr • “T '?- «■ 

[Madras.] O. 32, rr. 3 and 4. Subslitule r, 3 for old rr. 3 and 4 : 

Qualifications to be a next . .3- (') Any person who is of sound mind and has attaineH 

friend or guardian. Se^suU ^ ^ guardian"^ 

Provided that the interest of that person is not adverse to tliat of ihr j i 1 . 

in the care of a next friend a defendant, or in the case of a guardian for U.c suit, a^pli^niff' 

(2) Where a minor has a guardian appointed or declare 
by competent authority, no person other than the e^rdWn fh n 
act as the next friend of the minor or be annomi/,^ i? ^ 
for the suit unless the Court considers for rc£ons to 
that it is for the minor's welfare th a? an^e * ^ ^^orded, 

milted to act or be appointed as the case may be 
being ra.itd'^o^fThc'[r^c.1rfbt^;^„“i.“y 

, , (3a) A perron appoin.e/rd'^r'-ut'ruTetr." t trir^f ^ 

unicrr Ins appo.ntnren. ir temrinated by rc irenrent, renrovaf^r death, "ontue L rudiThr.ll^; 

leg. ref. 


Appointed or declared 
guardians to be preferred and 
to be superseded only for 
reasons recorded. 


Guardian to be appointed by 
Court. 


* Sub-rule added by Act XVI of 1937. 

NOTES. 

when a Court sanctions a compromise enter- 
ed into by such a guardian, which, on the face 
of It, IS injurious to the interests of the minor 
It acts illegally in that it fails to consider whe- 
ther the minor’s interests have been properly 
safeguarded by his would-bc guardian 
Such a compromise ought not to be sanctionl 
cd and will be set aside in revision by High 
Court. (Ibid.) A Court can appoint an 
officer of Court as guardian only when there 
IS no other guardian available. (Ibid.) See 
olso 1934 L. 132, When all the near relatives 
of the minors arc parties to the suit and 
their interests are likely to clash with those 


of the minors, no notice need be issued on 
such relatioris. 114 I.C. 101=1^9 Sind 

S r/"' Vpoln« 


desire to be their guardi^ bS. he'desire'cftEa.' 

his wife m whose rharrr/i vi'-bircQ tdat 

to be their guardian. It is not n*ccess*^rJ7or 
the morher in ''yLcssary tor 


the mother in whose care .h^mtaor: 

notify to the Court her willinn,”^ ^ 

p:{: 

ad item the wishes 
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Appointment to be on appli- 
cation and where necessary 
after notice to proposed guar- 
dian. 


Contents of affidavit in sup- 
port of the application for ap- 
pointment of guardian. 
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all proceedings arising out of the suit including proceedings in any appellate or rcvisional Court and 
any proceeding in execution of a decree. 

( 4 ) An order for the appointment of a guardian for the suit may be obtained upon 

application in the name and on behalf of the minor or by ^e 
plaintiff. The application, where it is by the plaintiff shall set 
forth, in the order of their suitability, a list of persons (with their 
full addresses for service of notice in Form No. ii-A set forth in 
.Appendix H hereto who are competent and qualified to act as- 

guardian for the suit for the minor defendant. The Court may 
for reasons to be recorded, in any particular case, exempt the applicant from furnishing the list referred 
to above. 

( 5 ) The application referred to in the above sub-rule whether made by the plaintiff or on 

behalf of the minor defendants shall be supported by an affidavit 
verifying the fact that the proposed guardian has not or that no 
one of the proposed guardians has any interest in the matters in 
controversy in the suit adverse to that of the minor and that the 
proposed guardian or guardians are fit persons to be so 

appointed. The affidavit shall further slate according to the circumstances of each case, (a) 
particulars of any existing guardian appointed or declared by competent authority ; (b) the name 
and address of the person, if any, who is the de facto guardian of the minor ; (c) the names and addresses 
of persons, if any, who in the event of cither the natural or the de facto guardian or the guardian 
appointed or declared by competent authority, not being picrmittcd to act, arc by reason of relation- 
ship or interest or othcnvisc, suitable persons to act as guardians for the minor for the suit. 

Apfilicaiion for appointment ( 6 ) An application for the appointment of a guardian 

of guardian to be separate for the suit of a minor shall not be combined with an application 
^ 1 . bringing on record the legal representatives of a deceased 

plaintiff or defendant. The application shall be by separate 
petitions. 

( 7 ) No order shall be made on any application under sub-r. ( 4 ) above except upon notice 

to any guardian of the minor apptiintcd or declared by an authority 
competent in that behalf, or where there is no guardian, upon 
notice to the father or other natural guardian of the minor, or 
where there is no father or other natural guardian, to the penon 
in whose care the minor is, and after hearing any objection which 
may be urged on behalf of any person scr\’cd with notice under 
this sub-rule. Tlie notice required by the sub rule shall be served six clear days before the day 
named in the notice for the hearing of the application and may be in Form. No. 1 1 set forth in 
Appendix M hereto. 


from application for bringing 
on record the legal representa- 
tives of a deceased party. 


Notice of application to be 
given to persons interested in 
the minor defendant other than 
the proposed guardian. 


NOTES. 

dant, should if possible, be considered. 2 
P.L.T. 116=6 P.L.J. 82. The natural 
father of a minor is his proper guardian to 
assert his right as adopted heir against rival 
claimants. 43 M. 288 ; 22 L.W. 560=49 M. 
L.J. 549. A mother or in her absence a 
grand-mother may be appointed, and the fact 
that she is a pardamshin lady is not a dis- 
qualification. 2 P.L.T. 116=6 P.L.J. 82. 
Notice under R. 3 (4) for appointment of a 
guardian ad litem must be served upon the 
natural glardian, 45 I.C. 253=4 Pat. L.W. 
373. See also I.L.R. (1937) I Cal. 586. 
If a guardian ad liletn is guilty of negligence 
and makes no attempt to protect the minor’s 
interests decree will not be binding on minor. 
(Ibid.) See also 1932 A. L.J. 1128=1933 
A. 116. Where an officer of Court is ap- 
pointed ^s guardian ad litem, due notice of 
such appointment should be given to that 
officer and the suit should not be dismissed 
on the mere ground that process fees arc not 
paid for issue of summons to him. 35 P.R. 
1912=11 I.C. 317. 

NkoMOKNCF. of GUAKUIAN — AlM'OINT>nWT 
OF ruF.Sil OUAKDIAN. — Wiore ex parte, drerce 
agHiDst a minor wna act aside by Court on 
tho ground of nogUj^ance of minor's father 
who acted as guardian, and Court removed 
the father from guardianship and appointed 


mother in h’s stead. Held, that the Court 
had jurisdiction to <lo so, 55 A. 136=1^32 
A.L..). 1128=11).33 A. IIG. 

Ofki(?er of Court as Guardian. — Omission 
to adduc.o evidence when amounts to negh’ 
genoe. 44 M.L.J. 299=1023 M. 465. In 
jibsenoo of proof tluit guardian ad litem 
could h.^vo adduced any useful evidence 
was aware of such evidence in the prior suit, 
it difl not constitute negligence or fraud. 
(Ibid.) See algo 8 P. 558=1929 P. 3(50. Offi- 
cer of Court, guardian — Guardian’s address 
nntl whereabouts known — Procedure illegal 
— Decree — Sotting aside — Inherent power of 
Court. 1922 M. 485. When suit is file*! 
again.st a minor in respect of whom proper 
guardian has already been appointed hut 
whose identity or appointment is not known 
to plaintiff Court, is competent to appoint an 
officer of tho Court ns guardian ad Itfem. 
3.3 I.C. 481. Guardian ad hfcm— Mother 
noting as such — Fniluro to defend au>ts 
Right of minor to set aside deoree. 29 l.^* 
220 = 13 A.L..T, 437. Guardian ad Idf'm 
not e.ontinuo in his office nfter 
I.C. 68=1925 C. 23. Procedure to nppenne 

guardian for a lunatic. 62 I.C. 770. p * 

proposed guardian does not 

must bo movcHl to appoint ono of tl^ 

as guardian ad litem. Otherwise dccr^ wll be 

null and void. (15 C.L.J. 3 F^.) ^ 

I.C. 203=16 C.LJ. 318. Tho object of Kr. 
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(8) Where the application u by the plaintiff, he shall, along with his application and affidavit 

referred to in sub-rr. (a) and (5) above, produce the necessary 
Special provision to shorten forms in duplicate, filled in to the extent that is possible at that 

delay in getting a guardian stage for the issue simultaneously of notices to two at least of the 

appointed. proposed guardians for the suit to be selected by the Court from 

the list referred to in sub-r. (4) above, together with a duly stamped 
voucher indicating that the fees prescribed for service have been paid. 

If one or more of the proposed guardians signify his or their consent to act, the Court shall 
appoint one of them and intimate the fact of such appointment to the person appointed by registered 
post. If no one of the persons ser\'ed signifies his consent to act, the Court shall proceed to serve 
simultaneously another selected two, if so many diere be, of the persons named in the list referred 
to in sub-r. (4) above, but no fresh application under sub-r. (4) shall be deemed necessary. The 
applicant shall, W’ithin three day? of intimation of unwillingness by the first set of proposed guar- 
dians pay the prescribed fee for sendee and produce the necessary forms duly filled in. 


(9) No person .shall, without his consent, be appointed guardian for the suit. Whenever 

an application is made proposing the name of a person a.s guardian 
No person shall be appoint- for the suit, a notice in Form No. ii-.\ set forth in App<ndix H 

cd without his consent. hereto shall be served on the proposed guardian, unless the appli- 

cant himself be tlic proposed guardian or the proposed guardian 

consents. 


(to) Where the Court finds no person fit and willing to act as guardian for the suit, die Court 

may appoint any of its officers or a pleader of the Court to be the 
Court guardian — When to guardian and may direct that the costs to be incurred by that 

be appointed— How he is to officer in the performance of his dutic-s as guardian shall be borne 

be placed in funds. either by the parties or by any one or more of the parties to the 

.... . , of any fund in Court in which the minor is interested, 

and may give directions, for the repayment or allowance of the costs as justice and the circumstances 
of the case may require. 


(it) When a guardian for the suit of a minor defendant is appointed and it is made to 
Funds for a guardian other to the Court that the guardian is not in possession of any or 

than Court guardian to defend. sumcicnt funds for the conduct of the suit on behalf of the defendant 
,1 . c ■ defendant W'ill be prejudiced in his defence thereby 

in *0 advance moneys to the guardian fur purpose 

ol his ‘defence and ^1 moneys so advanced shall form part of the costs of the plaintiff in the suit The 

»‘^r«rived‘^brhim^‘ ‘ directed, shall file in Court an account of tlic nione>3 


NOTES. 

»ml 14 ifl to provide that minor’s interest 
should not suffer and fnat he should be pro- 
I»erly represented in a suit filed against liini 
The ohjcxit of giring notice to minor is that 
the person may not ho a minor at all ami the 
plaintiff may have by mistake sued him as a 
minor. Notice to guardian and other per 
sons Lntcrt‘ated is given for the reason tliat -i 
person who is guardian or who has the cus- 
tody of the minor is the person best fittoil to 
represent the minor. It is obligatory on the 
Court that no order should bo made 'appoint- 
ing a guardian ad litem unless and until the 
nce**8sary notice is given under R. 3 29 

Hom.I...R. 1357=105 I.C. 537 = 1927 B. 613; 
1934 Ij. 132. A person who is merely 
appointed to con<luet a case on behalf of a 
minor is not a lawfully appointed guardian 
within the meaning of R. 3. 139 IC 11.3=: 

1932 L. 521. 

Mirrkpresbntation.— Major described ns 
minor — Decree not binding. 49 I.C. 027. 
Suit by minor — 7if>n<i fide mistake— Amend 
ment. 192-1 L. 157. Appointment of guar- 
dian— Minor’s name wrongly given — None 
mishnl in fact — Objection in execution not 
sustainable. 1940 A.W.R. (H.C.) 023=1940 
All. 407. A compromise not expressly sanc- 
tioiiexl by Court, though beaeficlal to tho 
minors is not binding on them. 3 P.L.J. 255 
=40 I.C. 358 (F.B.). Reference to arbitra- 


tion by next friend or guardian ad litem with- 
our leavo of Court. 33 I.C. 941 = 9 Bur.L.T. 
158, Period of limitation counts from date 
of the plaint, and not from appointment of 
tho guardian. 4 A. 37, ^\ho^e certain minors 
were sued as majors but the>’ appeared in 
tho suit through their mother as guardian 
and filed u written statement and Court ac- 
cepted tho guanlian bv permitting her to 
compromise, hcUl, that tlio omission to form- 
ally amend the cause title of the suit as ori- 
ginally instituted was a mere irregularitv 13 
P.L.T. 737=12 P. 117 = 19.33 P. 104. 

...O. 32, Br. 3 (5). — Where a decree is passed by 
a competent Court against a defendant, who 
was a minor at tho time of the institution of 
t be suit and who attained majority during 
tho pendency of the suit, but who wits still 
shown in the records as a minor representeil 
by a guardian, the decree is a perfectly good 
uwroe, and it cannot bo ^aid tlint such a do- 
creo is a nullity. 18 Pat. 539 = A.I.R. 1939 
Pat. 001. Where in an appeal to tho High 
Court from a decreo of a lower Court, it is 
found that a guardian ad litem had been 
Rppointod in the lower Court for certain 
minor respondents and that such guardian has 
boon served with this notice of appeal, it is 
not proper for the Registrar of the ITigh 
Court to appoint a fresh guardian for such 
minora until the existing guardian has been 
discharged. 191 I.C. 794. Powers and dura- 
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[Nagpur.] For rr. 3 and 4 subslituU the following : 

cT, n “ - is a minor, the ^urt on being satisfied of the fact of his minoritv 

shall appoint a proper person to be guardian for the suit of such minor.” unoncy, 

[R/VNGOON.] The following shall be substituted for r. 3 : 

1 • ' ^ I? n'' “ a minor the Court, on being satisfied of the fact of 

his minority, shall appoint a proper guardian for the suit for such minor. 

(2) For this purpose there shall be filed by the plaintiff with the olaint a lUt nf all 
whom the pl^ntiff considers to be capable of acting as guardian of the mLr for the suit 

shall be m the form of an application duly verified and requesting that one of such persons may ^ 
appointed guardian of the minor for the suit, and shall state for each of such person? whether he b 
a guardian appointed or declared by competent authority, or a natural guardian, or the custodian 
of the minor, or a stranger, and shall give the address of each of such peraons. 

(3) An order for the appointment of a guardian for the suit may also be obtained upon 

application in Inc name and on behalf of the minor. ^ 

(4) An application under sub-rule (2) or sub-rule (3). shall be supported by an affidavit 

verifying the fact that tlic proposed guardian has no interest in the matters in controversy in the 
suit adverse to that of the minor and that he is a 6t person to be so appointed. ^ 

(5) No order shall be made on any application under this rule except upon notice to any 
guardian of the minor appointed or declared by an authonty competent in that behalf, or where there 
13 no such guardian, upon notice to the father or other natural guardian, of the minor, or, where there 
IS no father or other natural guardian, to the person m whose care the minor is, and after hearing 
any objection which may be urged on behalf of any person served with notice under this sub-rule. 

Who may act as next friend ,4- (0 person who is of sound mind and has 

or be apjiointcd guardian for attained majority may act as next friend of a minor 
the suit. or as his guardian for the suit : 

Provided that the interests of such person is not adverse to that of the minor 
and that he is not. in the case of a next friend, a defendant, or. in the case of a 
guardian for the suit, a plaintiff. 


NOTES. 

tion of guardianship — Appeal filed by third 
person — Order of dismissal — Effect of. 1939 
Kang. 144. Where a guardian appointed by 
Court for a minor is still due to function, not 
having been removed un<l being alive, an ap- 
peal fileil by the minor under the guanlian 
ship of another person is illegal and of no 
effect. 1941 A.W.R. (Rev.) 927=1941 O.A. 
(Supp.) 801 = 1941 R.D. 788. 

O. 32, R. 3: Nagpur Amendment.— See 

1941 N.L.J. 115. 

O. 32, Rr. 3, 5 and 7. — If a guardian nd 
litem haa been appointed for a minor, then 
the karta of the family of the minor or the 
father of the minor cannot enter into a com- 
promuso on behalf of such minor so as to 
bind the minor unless the guardian ad litem 
is a party to it. It is clear from O, 32, Rr. 
3 an(l 5, that the guardian ad litem alone 
represent the minor. Where a compromise 
is entered into by the natural guardian of a 
minor defendant, but the guardian ad Idem 
appointed for the suit is not a party to it, 
such compromise is not binding on the minor 
though tho Court may have approved of it. 
19 Pat. 343=1940 Pat, 663. 

O. 32, Rr. 3 and 4; Guardian — Absence 

OP VALID APPOINTMENT — BINDING NATURE OP 
DECREE. — In cases where in fact a guardian 
was appointed and in fact the guardian had 
acted for tho minor the appointment may 
not bo capable of being callM in question, on 
tho ground of any irregularity. But where 
no one has appeared for the minor nt all 
and there has been no valid appointment and 
the notioee sent to tho nominated guardian 
have been refused, any decree that may bo 


passed against tho minor in such circum- 
stances cannot bo regarded ns n mere irregu- 
larity. It is a wholly illegal procedure and 
no minor enn bo bound by such a decree. 
1941 R.D. 658. 

O. 32, R. 4 : Scope and Application. — B. 4 
does not apply to a non-contentious proceed- 
ing in probate. 59 I.C. 435=24 C.W.N. 538. 
Irregularities in the appointment of guardiiui 
ad litem do not vitiate tho proceeilings in 
tho suit. 93 I.C. 848 = 1926 L. 435. If Ppr- 
sonal interest of next friend conflicts with 
his duty towards minor, then unless there 
bo uberrima fidc/i, he cannot act os the 
minor’s next friend. In such a case minor is 
not properly represented and decree in th® 
suit would not bind him. (22 W.B. 200, 
Foil.) 56 I.C. 97. It cannot bo stated as a 
universal proposition of law that in a suit on 
a mortgage executed by a Hindu father im- 
pleading his minor son as a defendant tho 
father’s interests are necessarily adverse to 
those of tho minor and tho father cannot pro- 


ly represent the minor son in tho mort- 
:o suit. That is a question of fact; if 
father-guardian fails to mJso tho dofonces 
n to the minor son, it follows that tho 
lor is not properly pcpreaentod and tho 
roo made in tho suit would not bind him, 
Pat. 236=1938 Pat. 437. Under K. 

: is necessary to see first that the father 
iny other person, the mother, with whom 
minor is living, should bo appointed ns 
rdian. Whero a father or mother is not 
ointod guardian of the minor nor nr 
inds shown for not appointing them u 

undo who has an interest adverse to 

«i,nrA f. fin proper ap- 
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( 2 ) Wlierc a minor has a guardian appointed or declared by competent 
authority, no person other than such guardian shall act as tlic next t'riend ol the 
minor or be appointed liis guardian I'or the suit unless the Court considers for 
reasons to be recorded, that it is for the minor’s welfare tliat another person be 
permitted to act or be appointed, as the case may be. 


NOTES. 

pointment of tho guardjfin of tho minor. 149 
l.C. 988=1934 A. 212. ^^'he^e a mortgage ia 
exe(;ute<i by a guardian on behalf of himself 
and minors in respect of property in whicli 
they were jointly interested and in a suit 
brought against them on the mortgage the 
piardian is appointed guardian ad litem, liis 
interest is adverse to that of tho minora as 
they uro sued sis joint-debtors, and every 
joint-debtor has tin interest in seeing that 
his co-debtors do not eecapo from their joint 
liability. This being so, the decree obtained 
against minors is u nullity on tho ground 
tluit they were not repreeentod in the suit. 
1938 Itiuig. 408. It is doubtful whether H. 4 
<mn bo applied to tho case of a Hindu idol. 
27 A.L.J. 1251 = 1929 A. 887. 

O. 32, B. 4 (1). Allahabad Amendment. — 
Tho kniv-o of the Court ns contemplated by sub- 
S, (1) of K. 4 of O. 32, need not necessarily 
bo in writing and an oral granting of leave 
may bo inferred from tho circumstancca of 
particular cases. Where tho existence of a 
(•ertifieated guardian for a minor is not 
brought to tho notice of the Court in a suit 
by a next friend on belmlf of such a minor, 
it cannot be held that such a next friend was 
acting as sucli with tho leave of the Court as 
contemplated by O. 32, K. 4 (1). 1940 A.L.J. 
85=1940 All. 202. 

Who c.\n Acrr as Next Friend.— N ext 
friend should be a person residing in British 
India. A guardian who cannot bo served is 
useless, an»l where a guardian has left tho 
country a fresh guardian should bo appoint- 
ed. 17 M.L.J, 179. Tho representation of a 
minor by a non-consenting guardian is no re- 
presentation at all and all proceedings while 
tho minor is under such guardianship are null 
and avoid against him. (1927 C. 488, Itel on: 
1922 P.448 and 31 A. 572, Cons.) 161 l.C. 200 
= 1936 Pesli. 40. Tho fact that tlie guardian 
of the minor is his step-brother would not 
jJono bo sufficient justification for holding 
that ho is intentionally harming the interests 
of tho minor or that his interest is in any 
way adverse to that of tlH> minor especially 
where ho himself is to bo equally affected by 
tho decree with tho minor. 157 l.C. 801 = 
1935 L. 44. A mother cannot act as next 
friend in a suit brought by minor sons 
against their father. 11 C. 733. Natural 
father of adopted son ns guardian. See 49 
M.L.J. 549 = 91 l.C. 742 = 1925 M. 1285. 
Mortgage by father before son’s birth — Suit 
against father and minor son — Father’s inter- 
est is not adverse to minor son. 97 l.C. 703 
= 1926 M, 1146. Married woman under the 
old Act of 1882. See 29 A. 728; 6 C.L.J. 36. 
Tho rule of Muhomedan Law that an undo 
cannot bo guardian of the property of a 
minor does not prevent an undo representing 

C.C.M.— 151 


his infant nephew as next friend in a suit. 0 
C.L.R. 413. The interest of every litigant in 
a partition suit is mutually exclusive and 
comes into direct conflict with that of tho 
other. In such suits, therefore, it cannot bo 
presumed as a matter of course that a minor 
sister can safely tmd properly bo represented 
by an adult brother, especially when he hap- 
pens to be a step-brother. Tho interest of 
one IS clearly adverse to that of tho other 
and as such oiio is legally disqualified to act 
as tho next friend of tho other. 37 P.L.K. 
112. A guardian may refuse to litigate Ou 
his ward’s behalf a claim which ho knows 
to be false and unfounded. 56 l.C. 97. Where 
it appears to appellate Court ou an examina- 
tion of tho rceojtl that u minor hits not been 
properly represented in tho suit, the decree 
cannot bo allowed to stand even though there 
luu been no ap|>eal by minor. 51 l.C. 583. A 
minor, who is represented by a guardian who 
is the nominee of a party whose interest is 
adverse to the minor’s, is not properly re- 
presented in the suit. 45 C. 538 = 41 l.C. 
503—21 C.W.N. 1043. A minor can sue to 
set aside a decree on the ground that ho was 
not properly represented in the suit. 23 A. 
459. Court guardian — Omission to record 
reasons for appointment of. 44 M.L.J. 
515—1923 M. 553. No written permission 
need bo given to tho next friend to enable 
him to act as suclu 12 C. 531. Defect in 
following tho rule as to representation of 
minors is not necessarily fatal to the pro- 
ceeding and does not render invalid a decree 
passed against tho minors. 43 M. 842 = 39 M. 
L.J. 375. 


Sub-rule (2).— Sec 31 B. 413; 20 A. 162: 23 
B. 403; 10 (3. 627 (P.C.). Guardian ad V.tcm — 
railing to furnish security — Effect of. 54 I 
C 308. Mere omission to obtain the consent 
of tho person whom it is proposed to appoint 
guardian of a minor is not fatal to tho pro- 
ceeding unless the minor was preiudiced 
thereby. 2 P.L.J. 390=40 l.C. 227; 15 C.L 

389; 34 C. 

L..T. 293=26 C.W.N. 781; 43 A. 104 = 18 A. 

365=1935 A. 

(>49. \\hen a certificated guardian of a. 
minor is properly appointoil as guardian ad 
Mem of tho minor in a suit, he docs not 
tpeo faeto o^aso to bo guardian <uJ litem 
merely because some other person has got 
himself appointed {^ardian of tho person and 
property of tho minor by somo other Court. 
There is no inherent disqualification in all 
persons other than tho certificated guardian 
to bo a guardian ad litem. 61 C. 1023=39 C 
W.N. 293 = 1935 C. 160. Whero there is no 
appointment and appearance of a guardian 
od litem for a minor, tho decree passed is, 
as against the minor, a nullity and not bind- 
ing on him. 2 P.L.T. 617=62 l.C. 494. 
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suit. without his consent be appointed guardian for the 

no other person fit and willing to act as guardian for 
the suit the Gouit may appoint any of its officers to be such guardian, and may 
direct that the costs to be incurred by such officer in the performance of his dutj 
as such guardian shall be borne either by the parties or by any one or more of the 
parties to the suit, or out of any fund m Court in which the minor is interested, and 

may give directions for the repayments or allowance of such costs as justice and 
the circumstances of the case may require. 

LOG. AMS. (Allahabad and Oudh.] SubslituU tlie following for R. 4 of O. 32 : 

4. ( I ) Where a minor has a guardian apboinUd or declared bv comoetent ««««« 

other than such guardian shall act as next friend, except by leave of the Surt. ” ^ 

,, . . ®yhjcct to the provisions of sub-rule (i) any person who is of sound mind and has 

attmned majonty may act as next fnend of a minor, unless the interest of such person is adverse to 

?nfit ,0 act""”*"'' O'- Court for other reasons to be reco^rJli cLiden him 

rule ” for^"^cIaus7’’Ty"inhU*^^^^^ hy clause [“ in Oudh ” read “ sub- 

ruic lor Clause (j) J ot this rule, be entitled to be reimbursed from the estate of the minor anv 

expenses incurred by him while acting for the minor. * ^ ^ 

(-1.) rhe Court may, in its discretion, for reasons to be recorded award costs of the suit 
or compensation under S. 35-A, or S. 95 against tlie next friend personally as if he were a plaintiff. 

L. u ® compcrisation awarded under clause [in Oudh read ‘‘sub-rulc*’! (a.) shall not 

Add the following as R. 4-A of O. 32 ; — 

,1. .u I Where a minor has a guardian appointed by competent authority no Dcnon 

r^sno ‘ appointed his guardian for the suit unless die Court wnsit^foi 

reasons to be recorded that it is for the minors welfare that another person be appointed. 

L '^"M guardian, or where the Court considers that such guardian 

ap^mted, It shall appoint as guardian for the suit die natural guardian of the minor, 
if tjua ificd, or where there is no such guardian the person in whose- care theSnor is, or any other 

o? the CWl" willingness to act, or failing any such person, an officer 

^planation.~An officer of the Court shall for the purposes of this sub-rule include a legal 
practitioner on the roll of the Court. ^ 


NOTES. 

Sub-rule (3). — Tho Court has no power to 
appoint, against his or her will, any person, 
tD be a next friend or guardian. 5 B. 306. 
Guardian cannot bo appointed without his 
consent. 34 C.L.J, 203 = 65 I.C 18=26 C.W. 

N. 781; 13 I.C. 414 = 15 C.L.J. 3: 20 I.C. 570 
— 18 M.L.T. 401, Consent need not be ex- 
press, it may be implied. 4 O.W.N. 356 = 
101 I.C. 632; 4 O.W.N. 701=104 I.C. 814. 
(47 M. 783; 43 A. 104; 2 P. 206; 101 LC. 
632, Rel. on). Effect of guardian ad lifem not 
consenting to appointment. 8ec 54 C. 450 = 
31 C.W.N. 034 = 103 I.C. 124=1927 C. 488. 

Scope op. — R. 4 (3) is mandatory and a 
Court has no jurisdiction to appoint a guar- 
dian ad litem on bohalf of minor without his 
consent. (16 C.L.J. 318 = 20 I.C. 578, Foil.; 
30 C. 1021 (P.C.), Diat.] 40 I.C. 2; 2 P. 7=-l 
P.L.T. 575; 4 Pat.L.T. 127=2 P. 296; 37 
C.L.J. 406; 20 C.L..T. 460=10 C.W. 

N. 537; 50 I.C. 664=24 C.W.N, 541. 

Consent — Need not ho express. 43 A. 104 
=18 A.L.J. 056; 47 M. 783=47 M.L.J. 273 , 
83 I.C. 290 = 1923 P. 231; 120 I.C. 175 = 1031 

O. 50. As to cascg whero consent is implied, 
*ee 43 I.C. 563; 4 Pat.L.T. 127=2 P. 206. 
There is nothing however in sub-cl. (3) which 
requires Court to obtain the express consent 
of the guardian^; whore the guardian so ap- 
pointed is a certificated guardian whom 


Court was bound to appoint, consent may 
bo properly presumed wlien ho mokes m 
objection. 4 Pat.L.T. 127=2 P. 296; 1027 

0. 560. But see 87 I.C. 238 = 1925 O. 633. 

Where interests of a minor have not been 
prejudiced, any defect in procedure for ap- 
pointment of his guardian is not fatal. 2 

P. 206=4 Pat.L.T. 127. Appointment of 
officer of Court — Absence of inquiry — Pro- 
ceeding whether vitiated. 8 P. 558=1029 P. 
360. Appointment of an officer of Court^ ns 
guardian ad litem of minora in a suit with- 
out requiring tlie party at whoso instance ho 
is appointed to deposit necessary funds to 
onnblo tho guardian to defend tho ** 

farce. 13 A.L.J. 179 = 37 A. 170. See also 
110 I.C. 346. Wiero appeal is filed ngninst 
a minor under tho guardian ad litem, appel- 
lant must pay to tho guardian such sum of 
money ns would enable him to oppose tho 
appeal. 28 I.C. 852. Tho wishes of minor 
should be considered and given duo 

in appointment of a person ns next 
If pleader of tho minor does not mnko tno 
application, Court may appoint a proper pt^rson 
bearing in mind tho wishes of tho minor. 11. 

1. C. 001 = 1029 L. 257. 

8uB-Rtn.E (4). — A vaki 

Court for purposes of R 
an ofllcor of the Court i 
dian, Court cannot pass 


1 is an officer of^tho 
, 4. 45 A. 305. When 
is appointed ns guar- 
a doeroo against him 
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(3) No person shall without his consent be appointed guardian for the suit ; provided that 
in all cases the consent of such person shall be presumed, unless within fifteen days of receipt of notice 
from the Court he notifies to the Court his refusal to accept appointment as such guardian. Refusal 
to accept notice shall be presumed to be refusal to act. 

(4) Where an officer of the Court is appointed guardian for the suit under sub-rule (2) the 
Court may direct that the costs to be incurred by such officer in the performance of liis duties as such 
guardian sh^l be borne cither by the parties or by any one or more of the parties to the suit, or out 
of any fund in Court in which the minor is interested, and may give directions for rc-payment or allow- 
ance of such costs as justice and the circumstances of the case may require. 

[Calcutta.] Subslilute the words “ Except as otherwise provided in this Order ” for the 
words “ Where Uicrc is no other person fit and willing to act as guardian for the suit.” 

[Lahore.] Sub-rule (a-A) w'as inserted : — 

“ (a-A) WTierc a minor defendant has no guardian appointed or dcclarc-d by competent 
authority, the Court may, subject to the proviso to sub-rule (i), appoint as his guardian for the 
suit a relative of the minor. 

If no proper person be available, who is a relative of the minor, the Court shall appoint one 
of the other defendants, if any, and failing such other defendant, shall ordinarily proceed under sub- 
rule (4) of this rule to appoint one of its officers.” 


The following words w’crc added to sub-rule (3): — 

“ but the Court may presume such consent to have been given, unless it is expressly refused.” 
[Madras.] See Madras Amendment to Rule 3, supra. 

[Nacfur.] Subslitule the following - 


Who may act as next friend 
or guardian for the suit. 


“4. (1) Any person who is ofsound mind and has attained 

majority may act as next friend of a minor or as his guardian for the 


Provided that the interMt of such perwn is not adverse to that of the minor and that he is not 
in the case of a next friend, a defendant, or, in the case of a guardian for the suit, a plaintiff. * 

(2) Where a minor has a guardian appointed or declared bv com'neimf 

pc^n other than rucl. guardi^ rhall ac. as .he next friend of the minor or as W, guardiL^for’ the 

.ntt unle» the Court considers, for reasons to be recorded, that it is for the minor's wellare that another 
person be permitted to act in cither capacity. c uiui anoincr 

Add tlie following as R. 4-A : — 

Procedure for appointment “4-A. (■) No person except the guardian appointed or 

ol guardian for the suit. declared by competent authority, shall, without his comem 

appointed guardian for the suit. «.w‘u>cni, oe 


NOTES. 

na guardian of tho minor. 4 B. G38 ; 28 B. 
020. In caace where a certificated guardian 
of u minor is appointed, tho appointment of 
another guur<lian for suit is illegal and a 
decree obtained in such a suit ig liable to be 
set aaide. 43 M. 808=39 M.L..T. 239. Ap- 
pointment of Court guardian when natural 
guardian ia available. Sre 93 I.C. 84 = 1926 

M. W.N. 8 = 1926 M. 950. Duty of Court to 
reejuiro party applying to make a deposit for 
tho guardian for defending the cause. See 
93 LC. 84 = 1926 M.W.N. 8=1926 M. 950. 
Appointment of Court nazir as guardian — 
Practice condemned. 1.3 R.D. 834 = 6 O.W. 

N. 1060. Negligence in conduct of suits on 
behalf of minora resulting in prejudice to 
Interest of minor — Minor cjin avoid the 
decree. 48 A. 44 = 1926 A. 36. Appointment 
of Court guardian — Decree passed — Proof of 
fraud necessary before n suit to sot aside de- 
cree is allowed. 46 C.L..T. 287 = 105 I.C. 199 
= 1927 C, 865. In suit for restitution of 
conjugal rights by husband against his wife 
where tho wife is a minor, a person who. is 
alleged to have been responsible in bringing 
about the marriage of the defendant with 
the plaintiff sliould not be appointed ns guar- 
dian ad litem of defendant. 100 I.C. 468 = 

9 Lah.L.J. 206=28 P.L.E. 627. 


Costs. — C ourt has power to oder an nn 

plaintiff to pay defendant's 
costs or to direct it to bo paid out of 
minor s estate and vice versa. Court can also 
order next friend or guardian ad litem to piw 
costa personally. 61 C. 227=59 PT t W 
151 I.C 399=/934 C. 474. Courfmaj^p''rovtre 
for cos 8 incurred by guardian in ^oJder to 

C. 986-16 N.L.J. 206=1933 N. 329 

Revision.— Appointment of a guardian nd 

^tem IS a matter of procedure, a?d an erro^ 

8^6=5 Px"w 9 ^ ordinarily. 46 LC. 

nt?' (Allahabad Amend- 

pRor^nn*. Court guardian — 

fiSr OBTAINING.— Whero an ad- 

ffuardian of • a minor 

eSnrI 5n ,^“68. op to tho High 

dent it t ^ minor is a respon- 

a yjL ® o' advocate to make 

Lf L r «PP“»tion to the High Court at 
^rheat stage for funds and not wait 
MU tlio appeal comes on for hearing and then 
communicate orally to tho Court through an 
advocate appearing for another respondent 
h>fl request for funds. Tho Court cannot 
take notice of it. 1941 A.L.J. 370 ‘ 
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(2) An order for the appointment of a guardian for the suit may be obtained upon app/i- 

cation in the name and on behalf of the minor or by the plaintiff ^ 

(3) UnlcM the Court is othenvisc satisfied of the fact that the proposed guardian has no 
interest adverse to that of the minor in the matters in controversy in the suit and that he is a fit person 
to be so appointed, it shall require such application to be supported by an affidavit verifying the fket. 

(4) order shall be made on any application for the appointment as guardian for the 
suit of any person, other than a guardian of the minor appointed or declared by competent authority 
except upon notice to the proposed guardian for the suit and to any guardian of the minor appointed’ 
or declared by competent authority, or where there is no such guardian, the person in whose care 
the minor IS ; and after hcanng any objection that may be urged on a day to be specified in the 
notice. The Court may, m any case, ii it thinks fit, issue notice to the minor also 

(5) Where, on or before the specified day, such proposed guardian fails to appear and 

express his consent to act as guardian for the suit, or where he is considered unfit, or disqualified under 
sub-mlc (3) the Court may m the absence of any other person, fit and willing to act, appoint any of 
Its officers or a pleader lo be piardian for the suit. > rr i 

(6) In any case in which there is a minor defendant, the Court may direct that a sufficient 

sum shall be deposited m Court by the plaintiff from which sum the expenses of the minor defendant 
in the suit shall be paid. The matter shall be adjusted in accordance with the final order passed 
in the suit in respect of costs. ^ 

[Patna.] In sub-rule (4) for the words “ Where there is no other person fit and willing to 
act as guardian for the suit ” in the first sentence of the sub-rule subsliluU the following 

“Where the person whom the Court, after hearing objections, if any, under sub-rule (4) of 
R. 3, proposes to appoint as guardian for the suit, fails witliin the time fixed in a notice to him, to 
express his consent to be so appointed.” 

[Rangoon.] The following shall be substituted for r. 4 : — 

4. (i) Any person who is of sound mind and has attained majority may act as next friend 

of a minor or as his guardian for the suit ; provided that the interest of such person is not adverse to 
that of the minor and that he is not, in the case of a next friend, a defendant, or, in the case of a 
guardian for the suit, a plaintiff. 

(2) Where a minor has a guardian appointed or declared by competent authority, no 
person other than such guardian shall act as the next friend of the minor, or be appointed his guardian 
for the suit unless the Court considers, for reasons to be recorded, that it is for the minor’s welfare 
that another person be permitted to act or be appointed, as the case may be. 

(3) In the event of there being no such guardian, the natural guardian of the minor, or, 
if there is no natural guardian, the person in whose care the minor is, should, subject to the proviso 
to sub-rule (i), ordinarily be appointed his guardian for the suit. 

(4) No person shall without his consent be appointed guardian for the suit. 

(5) Where none of the aforementioned persons, or of the persons mentioned by the plaintiff 
in the list filed by him under sub-rule (2) of r. 3, is fit and willing to act as guardian for the suit; 
and where no application is made on behalf of the minor under sub-rule (3) of r. 3, the Court may 
appoint any of its officers to be such guardian, and may direct that the costs to be incurred by such 
officer in the performance of his duties as such guardian shall be borne either by the parties to 
the suit, or out of any fund in Court in which the minor is interested, and may give directions for 
re-payment or allowance of such costs as justice and the circumstances of the case may require. 

An advocate or pleader of the Court shall be an officer of the Court for this purpose. 

. 5‘ (0 Every application to the Court on behalf of 

Repr«cntauon of minor by ^ minor, other than an application under rule 10, sub- 

^ (=)- ^hall be made by his next friend or by his 

guardian for the suit. 


NOTES. made at tho instance of a minor without a 

O. 32, B. 6: Illustrative Cases. — When guardian or next friend oven when such order 

a guardian ad litem has been once appointed is for tho benefit of tho minorf 32 S.L.tt. 

by Court for a minor defendant his appoint- 215. See alto 1939 Sind 332. Where certain 

ment continues until revoked and an jjppeal minors were sued aa majors but they np* 

against a decree passed against minor can poarctl in tho suit through their mother as 

onlv be preferred by him. (44 A. 35; 22 M, guardian and filed a written sfatomont and 

18^; 2 AJj.J. 482, Foil.) 44 A. 619 = 20 A.L. Court aceoptod tho guardian by permitting 

J. 599. See also 1939 Rang. 144; I.L.B. her to compromise, held, that tho omission 

(1938) All. 829 = 1938 A.L.J. 919 = 1938 All. to formally amend tho cause title of the suit 

601. Suit by authorised agent of guardian ns originally instituted was a mere irrcgu- 

on behalf of minor is not a suit in which Jarity. 13 Pat.L.T. 737. It is to a 

minor is effectively represented. Judgment minor against whom a docreo hw 

in such a suit is not conclusive against minor, ed on tho basis of an award without tno ai 
128 I.C. 763 = 1930 A. 875. O. 32, B. 5 was pointment of a guardian, to put m an appi • 

made for the benefit and protection of a cation under O. 32, B. 6 ro 

minor and not for his projudico. 32 S.L.B. 215. docreo doclorod a nullity, lo-* 

Quaere.— Whether R. 6 of O. 32 compels the 1940 Lah. 164. Minor not 

^urt in ©very caso to discharge an order od, effect of — Ignorance of dccr • 
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( 2 ) Every order made in a suit or on any application, before the Court in 
or by wliich a minor is in any way concerned or affected, without such minor being 
represented by a next friend or guardian for the suit, as the case may be, may be 
discharged, and, where the pleader of the party at whose instance such order was 
obtained knew, or might reasonably have known, the fact of such minority, with 
costs to be paid by such pleader. 


Receipt by next friend or 
guardian for the suit of pro- 
perty under decree lor minor. 


6. (i) A next friend or guardian ior the suit 

shall not, without the leave of the Court, receive any 
money or other movable property on behalf ol a minor 
either — 


NOTES. 

27 I.C. 425. An order for execution passed 
against a minor without a guardian ad Httm 
is invalid; and when it is brought to the 
notice of Court that sucli order Jias been 
passed, Court should immodiatoly dischargft 
tho order, i) M.L.J. 144. See alao 13 B. 2:;4. 
The worils of tho Code appear to give discre- 
tionary power to Court to discharge the 
application made by minora who appear 
without a next friend. 22 C. 270 (274). A 
next friend is not a party to tho suit, and 
Ciinnot appeal in his own name. 9 C. G29. 
Nor can ho execute the decree after the 
death of tho minor. 14 W.K. 1C2; 22 M. 187; 
29 A. 070. Ab to compromiso by guardian, 
see 18 Pat. 708. Court has no power to make 
minor’s estate liable for costs. 13 B. 234. 
But see 11 C. 213. Where there has been 
gross negligence of guardian, and minor was 
not really represented in tho suit, it is open 
to minor to avoid the order. 138 I.C. 405 = 
3932 A.L.J. 437=1932 A. 293 (P.B.). 8alo in 
execution of decree against minor— Guardian 
ad Itlem neglecting his duties— Person 
interested in minor must be allowed to sot it 
aside (O. 21. R. 90). 1930 N. 185. See 1929 
M. 275 (280) (This Order has no direct 
application to execution petitions if rights of 
tho parlies have merged in a valid decree). 

O. 32, E. 6 (2).— »Sub-R. (2) to R. 5 of O. 
>32 does not say that an order on any appli- 
cation maile by a minor where no next friend 
or guardian is appointed ‘shall’ be discharg- 
ed; it saj'S ‘may’ bo discharged. The sub- 
rule cannot bo so construed ns to deprive the 
Court of its discretion to allow proceedings, 
which are in the interests of tho minor, to 
go on, or to permit them to bo frustrated' by 
more accident or technicality. Hence, where 
a minor has made an application for execu- 
tion of rent decrees and there is no guardian 
appointed, tho Court may allow the receiver 
appointwl in tho proceedings to rcc.ovcr rent 
on behalf of minor. 3939 Sind 332. 

O. 32, E. 6. — R. 0 prohibits next friend of 
a minor decree-holder from realising money 
due under a decree without leave of Court 
19 L.W. 080 = 1924 M. 279. Wlioro a decree^ 
oven in tho case of a compromise decree in 
favour of minors sanctioned by tho Court as 
being bcneOuial to tho minor parties, provides 
that a certain payment shall be made to the 
minor plaintiff’s next friend, it must be 
understood as meaning that the payment shall 
bo made under the provisions of the Civil 
Procedure Code, and that tho next friend 


must apply to tho Court to receiyo the money, 
and, if not a statutory guardian, must furuujU 
tho requisite security. O. 32, R. 0 is im- 
perative on this point. The next friend at 
tho time of payment of tho money need not 
be the same person who was the next friend 
when the compromiso decree was sanctioned. 
It is necessary therefore tliat tho Court sanc- 
tioning tho receipt of money on behalf of the 
minor should apply its mind to circumstances 
as tliey exist at the time of tho receipt and 
not as they existed at the time when tho 
decree was passed, Wliere a compromise in- 
cludes acts which arti unlawful, e.O-, in res 
poet of payments of money to a minor’s next 
friend or guardian direct, out of Court, the 
promisor is entitled to ignore sueli part of 
tho contract by way of analog}* to S. 50, Con- 
tract Act, a.s being unlawful and tlieroforo 
void. 50 L.W. .384 = 1939 iMad. 814 = 
(1939) 2 202. Next friend accepting 

money on beliulf of minor from judgmont- 
<lcbtor Without obtaining leave of Court — 
Certiflcat’on cannot be made. 39 P.L.K. 
714 = 1937 Lnh. 387. On an application to 
enforce a security bond exwutod by cer- 
tain sureties hypothecating immovable pro- 
perties in respect of a certain amount drawn 
by next friend of tho minor plaintiffs on their 
behalf, held, that (i) S. 145 was not appli- 
cable, as the sureties Imd not made them- 
selves personally liable and the matter was 
not connected with tho execution of a decree 
and was not a question between the parties to 
the suit; (ti) as it was not executed in favour 
of any named person, it could not bo assigned 
by Court and the only mode of enforcing it 
was by Court making an order in tho suit 
upon an application to which the sureties aro 
parties and by directing 8.010 of the properties 
for the realisation of the amount duo; (ui) 
no such direction could however be made 
till tho extent of tho liability of next friend 
was determined in a separate suit. [46 I. 

A. 228=38 M.L.J. 302 (P.C.), Appb] 57 
M. 803 = 1934 M. 262=66 M.L.J. 540. A 
bond executed by a surety for a guardian 
under E. 6 to the Judge of tho Court des- 
cribed by his title, e.fj., to the District Munsif, 
being one to a judicial person can be assigned 
by the District Munsif. Tho fact that his full 
name is not given makes no difference, he 
being a p€TS07ui designata described by his 
title of District Munsif. Tho assignment by 
the Judge is valid and enables the assignee to 
maintain a suit on the bond to enforce it 
against the surety. 44 L.W. 621=1936 M. 953 
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(a) by way of compromise before decree or order, or 

(b) under a decree or order in favour of the minor. 


NOTES. 

— 71 M.L.J. 675. Even though the terms 
of O. 32 do not apply to execution proceed- 
ings. the procedure laid down in that order 
and the principle which underlies the provi- 
sions contained in that order must be taken 
to apply not only to suits but to execution 
proceedings as well. Accordingly a guar- 
dian ad litem who represents a minor in a 
mortgage suit and obtains a final decree for 
sale, is not in a position to give a legal and 
valid discharge of the decree without the 
leave of the Court obtained under 

P.n C.L.J. 381=1937 Cal. 

649. Where next friend of a minor decree- 
holder was merely ordered to be allowed to 
draw rnoncy paid into Court by judgment- 
debtor in satisfaction of decree, and to pur- 
chase Government Promissory Notes for 
the balance and deposit the same into Court 
but there was no order by the Court grant- 
ing leave to the next friend to receive any 
property on behalf of the minor. R. 6 does 
not apply. (41 M. 40. Dist.] 56 M. 687= 
1933 M. 678=65 M.L.J. 142 (F.B.). In 
interpreting O. 32, R. 6 (1), the widest 
meaning of which the words are 
capable must be attributed to it. The 
word "receive” occurring there should 
be taken as "receive either directly 

i*idircctly”. The protection given to 
the minor would he reduced to a 
farce if the guardians, while restrained 
from receiving any money directly from the 
judgment-debtor, were free to assign the 
decree to a third party and receive money 
from the assignee, who would then recover 
it from the judgment-debtor. To permit 
any such assignment without leave of the 
Court would be to defeat the plain purpose 
of the rule. It is open to the judgment- 
debtor to attack the assignment on the ground 
that it falls within O. 32, R. 6 (1) (b), 
and to contend that the assignee has no right 
to apply for execution or to substitute him- 
self in pending execution. 43 C.W.N. 962 
=70 C.L.J. 115=1939 Cal. 588. Pay- 
ment to manager of joint Hindu family 
towards a decree in favour of manager and 
minor coparcener cannot be recognized 
unless sanctioned by Court. 1925 M. 230 
(2)=47 M.L.J. 498. See however, 1927 
P. 329 (payment to Karta, valid discharge). 
Whatever the case as regards a compromise 
without the leave of the Court under R. 7, 
as regards a valid discharge the question 
must be one of construction of the decree 
in each case as to whether the manager has 
or has not power to receive payment. 31 
Bom.L.R. 963=1929 B. 382. Manager of 
a joint Hindu family acting as ticxt friettd, 
if should furnish security. 103 I.C. 460. 
When he is not acting as next friend, 43 
L.W. 390=1936 M. 434=70 M.L.J. 700. 

* i5 partition by two brothers, one 
of whe^ was a minor, there was an award 
niadc by arbitrators which was made a 


decree of Court. The major plaintiff 
settled the claim under the decree with the 
defendants who applied to have satisfaction 
of the decree recorded in terms of the settle- 
ment. Court entered satisfaction as prayed 
wth the full knowledge of the fact that 
the plaintiff had received from the defen- 
dants moneys in full satisfaction of the claim 
under the decree. The major plaintiff did 
not, however, obtain sanction of Court for 
receiving money outside Court on behalf of 
his minor brother. The minor plaintiff 
after becoming a major, applied to e.xecute 
the decree. Held, he could not do so, and 
that the Court having made an order re- 
cording satisfaction knowing full well that 
the money had been received without its 
previous sanction, must be taken to have 
approved of the receipt by the major plain- 
tiff of the money on behalf of the minor 
brother; the defendants were therefore en- 
titled to the full benefit of that order and to 
claim full discharge by reason of tlie same. 
44 L.W. 486=1936 M. 861=71 M.L.J. 388. 
Order for attachment of surety’s property 
under R. 6 cannot fall within the words 
"such directions as will, etc." 41 M. 40t= 
39 I.C. 928. Court cannot order payment 
of money to a person not appointed guar- 
dian by any competent authority without 
demanding security from him. 29 I.C. 475. 
The guardian ad litem of the minor is a 
trustee and must act strictly in the interests 
of the minor. If minor is injured by reason 
of ^ardian not carrying out his duties 
efficiently, minor can sue for redress and 
claim that so far as equity demands, the 
decree should be set aside or modified. (35 
P.R. 1898, Foil.; 2 P. R. 1912, Ref.) 14 
I.C. 150. (Treditor — Minor plaintiff— Ri^t 
of debtor to demand security. 64 1. C. 
385. As regards the procedure to be follow- 
ed, sec 17 A. 531; 21 M. 309. See also 43 
C.W.N. 962=1939 Cal. 588. An award can 
only be enforced as if it were a decree, and 
when enforced, all the provisions relating to 
enforcement of a decree apply. Where 
therefore an award is made in favour of a 
certain person on behalf of himself and as 
representing his minor brothers, the award 
is one made in favour of all such persons, 
and when out of the amount payable to sucli 
person under such aw'ard, some amount is 
deposited in Court for payment to .h'*”* ^ , 
when such person applies for withdrawal 
of the said amount from Court, the security 
which he can be called upon to 
under O. 32, R. 6, is in respect of tne 
amount payable to the minors . 

their shares in the amount 
169 I. C. 943=1937 Sind 173, N»‘ 

^ ;hK«.ea^v“rorCouM£n to 

'mS“ble."l9" ’|i!L.R. V'ffe>9/7'’L»h. 

387 . 


1207 


0. 32, R. 7] The Code op Civil Procedure (V of 1908). 


(2) Where the next friend or guardian for the suit has not been appointed 
or declared by competent authority to be guardian of the property of the minor, 
or, having been so appointed or declared, is under any disability known to the 
Court to receive the money or other movable property, the Court shall, if it grants 
him leave to receive the property, require such security and give such directions 
as will, in its opinion, sufficiently protect the property from waste and ensure its 
proper application. 


LOG. AM. — [Madras.] O. 32, r. 6. — Add proviso to sub-rule (2) : — 

“ Provided that the Court may, in its discretion, dispense with such security in cases where 
the next friend or guardian for the suit is the manager of a joint Hindu family or the karna\ an of a 
Malabar tarwad and the decree is passed in favour of tltc joint family or the tarwad.” 


7. (l) No next friend or guardian for the suit shall, without the leave of the 

. Court, expressly recorded in the proceedings, enter 
by ,f«tT"nd cr into any agi ecment or compromise on bchall ol a minor 

the suit. With reiercnce to the suit in which he acts as next 

friend or guardian. 


NOTES. 

O. 32, R. 6 (2). — When a Hindu father 
or manager of a joint Hindu family is him- 
self a next friend or guardian of the minor, 
his powers are controlled by the provisions 
of the Code relating to next friends and 
guardians ad lilcm and he cannot do any act 
in his capacity as father or managing mem- 
!)er which he is debarred from doing as next 
friend or guardian without the leave of 
Court. 1930 M.W.N. 1240. {36 M. 295 
(P.C.). Foil.; 29 I.C. 475 and 47 M. 920, 
Ref.l. See also 43 C.W.N. 962= 70 C.L. 
J. 115=1939 Cal. 588. Payment to such 
guardian without leave of Court is invalid. 
(Ibid.) The advisability of amending R. 6 
so as to exempt managers or karllias of joint 
families or kamavmis of Malabar Tarwad 
from the provisions of the rule pointed out. 
1930 M.W.N. 1240. Stamp on security 
bond. Se£ 53 C. 101=1925 C. 906. 

O. 32, R. 7: Scope and Application. — 
It is the duty of the Court to see that the 
interests of minors arc adequately protected, 
and when a compromise is effected to which 
a minor is a party, it is of considerable im- 
portance that the conscience of tlie Court 
should be satisfied that the Compromise is 
really in the interests of the minor. In ordi- 
nary circumstances, when the Court records 
an order to the effect that a compromise has 
been allowed, it may be assumed, unless 
there arc clear indications to the contrary, 
that the Court has exercised its judicial dis- 
cretion in dealing with the matter. In cases, 
however, in which the circumstances are 
peculiar or suspicious, it is clear that a heavy 
duty lies upon the Court to scrutinise with 
care the terms of the proposed compromise 
and the circumstances connected therewith. 
In the latter case, a mere order permitting 
the compromise is not sufficient to show that 
the Court applied its mind judicially to the 
question as to whetlicr or not the compro- 
mise was really for the benefit of the minor ' 
1937 Cal. 658=1. L.R. (1937) 1 C:al. 586- 
1941 A. 431=1941 A. L. J. 605. There 
is a heavy duty cast upon the counsel 
appearing for a minoj; to satisfy himself 


that the compromise is for the benefit of 
the minor, and a similar duty is cast upon 
Ihe Court to scrutinize llie compromise and 
satisfy itself before sanctioning it. 156 I. 
C. 153=1935 S. 95. A compromise of suit 
made on behalf of a minor without strict 
compliance with the provisions of R. 7 is 
not enforceable against minor. 125 I.C. 587 
See also 14 L.R. 513 (Rev.)=16 R.D. 660: 
18 Pat. 708=1940 P. 59. The directions in 
R. 7 arc not intended to be merely formal 
and it is incumbent on the Court to protect 
the interests of a minor and of a person of 
unsound mind and to apply its mind to any 
pmpromise which is offered on their behalf 
in order to ascertain as far as possible that 
the compromise is really for the benefit of 
the minor. 1933 A. 149. See also 136 I. 
C. 350=35 L.W. 171 = 1932 M. 303; 33 

Bom. L.R. 103fcl34 I.C. 1221=1931 B. 
500. The provisions of R. 7 are imperative, 
33 Bom. L.R. 1033=1931 B. 500. But see 
136 I.C. 254=7 Luck. 493=1932 O. 44 
Cwi/ro.— Under O. 32, R. 7 (2), a decree 
based on an agreement or compromise en- 
tered into by a guardian of a minor without 
the leave of the Court is not void, but only 
voidable at the instance of the minor con- 
cerned. 18 Pat. 708=1940 Pat. 59. It is 
enough if the attention of the Court is direct- 
ed specifically to the fact that there is a minor 
involved in the suit and the compromise en- 
tered by the guardian ad litem on behalf of 
the minor is brought to its notice; if there- 
after a decree is ordered to be passed in 
terms of the compromise it must be assumed 
tliat the Court has complied with the require- 
ments of the law. 175 I. C. 75=1938 
Pat. 202. ‘With reference to the suit' 
—Meaning of. See 1937 P. 232=1937 P.W. 
N. _5l. A matter which is not strictly the 
subject-matter of a suit may relate to or 
have "reference to the suit” if it forms part 
of the consideration. 1937 P. 232. Where a 
petition for leave is filed under R. 7 Court 
should consider whether the compromise is 
or is not in the interests of the minors. If 
it is satisfied that the petition of compromise 
is for the benefit of the minors then it should 
grant leave. If it is not so satisfied it should 
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NOTES. 

refuse leave. If leave is granted Court 
lias no option, but to record the compromise 
and to pass a decree in accordance there- 
with. In so deciding whether the petition 
of compromise is for the benefit of the 
minors, it will be open to Court to make 
such alterations in the terms of the com- 
promise, agreed to by the parties, as it 
deems expedient. (17 A. 531, 28 A. 585, 
47 I. A. 88 and 1929 B. 350, Ref.) 1934 
R. 168. See also 142 I.C. 751=34 P.L.R. 
409=1933 L. 4(»8; 152 I.C. 715=36 Bom.L. 
R. 738. The provisions of this rule are 
not applied bloc to proceedings under 
Land Revenue Act. But the adult parties 
who arc co-obligccs with the minor are not 
on that account exonerated from liability. 
7 Luck. 493=136 I.C. 254=1932 O. 44; 39 
M. 409=43 I. A. 99=31 M.L.J. 18=34 
I.C. 213 (P.C.). As the provisions of 
O. 32 have been extended to all proceed- 
ings under the Land Revenue Act with a 
few minor exceptions, a compromise arrived 
at the partition proceedings on behalf of a 
minor is invalid if the provisions of R. 7 
have not been complied with. 14 L.R. 464 
(Rcv.)=17 R.D. 625. See also 1937 A.L.J, 
1284=1938 All. 74; 42 C.W.N. 154; 1940 
A. M.L.J. 25; 1940 A.W.R. (B.R.) 96; 
1941 R.D. 196; 1939 A.L.J. 624=1939 All. 
607. The rule applies to an agreement to refer 
a suit to arbitration, and to an agreement to 
be bound by an oath. 27 C. 229; 24 M. 
326; 12 M. 483; 27 P.L.R. 729=96 I.C. 
748=1926 L. 665; 40 P.L.R. 498=1938 
Lah. 582; 1941 A.L.J. 596; 1941 N.L.J. 
601; 1938 Lah. 582=40 P.L.R. 498. But 
see 38 P.L.R. ri29=162 I.C. 921=1936 L. 
235, where it was held that agreement by 
next friend to relinquish claim of the minor 
should the opposite part}' take a certain 
oath, was only a special method of nroof and 
not a compromise, and that as the interest 
of the minor was identical with that of the 
next friend, sanction under this rule was 
not necessary. In the case of a reference 
to arbitration by a guardian without leave 
of Court and a decree passed on the basis 
of an award thereon, the only person who 
can repudiate guardian’s act is the minor 
and he should on attaining majority do so 
by an application for review or by a separate 
suit and not by way of appeal. 58 C. 628 
= 130 I.C. 209=35 C.W.N. 238=1931 C. 
211; 38 L.W. 927=1933 M. 862=65 M.L.J. 
755. But see 28 A. 35. The provisions of 
O. 32, R. 7 arc by virtue of S. 141 appli- 
cable to miscellaneous proceedings. Hence 
where a decree is adjusted before execution 
by means of a compromise and one of the 
parties to the litigation happens to be a 
minor, the consent of the Court is neces- 
sary, if the minor is to be bound thereby. 
J940 All. 16=1939 A.L.J. 1019. Agree-, 
ment or compromise must be lawful. (Sec 
O. 32, R. 3.) Abandonment of an issue 
does not amount to a compromise. 22 M. 
538; 22 M. 378; 27 C. 229 ; 24 M. 326; 12 
•M. '483. But see 28 A. 35. No sanction 


is necessary for agreement by guardian to 
be bound by statement of certain witnesses 
49 A. 842=25 A.L.J. 729=1927 A. 584; 34 
C.W.N. 310. Effect of want of Sanction- 
Compromise without leave— Invalid, though 
supportable on other grounds. 39 M. 115 
=29 M.L.J. 856=20 C.W.N. 201=32 I.C. 
258 (P.C.): 47 A. 782=23 A.L.J. 523. 
Sec also 1939 P.W.N. 631; 1938 Lah. 709, 
The provision of law making it necessary 
to obtain leave of Court is of great impor- 
tance to protect the interests of minors and 
in absence of such leave, a compromise 
cannot be supported. 39 M. 115=29 M. 
L.J. 856 (P.C.). See also 40 P.L.R. 403 
=1938 Lah. 709. Where no application for 
sanction to enter into a compromise was 
filed by the guardian ad litem of a minor 
defendant and there was no order expressly 
recorded by the Court granting such sanction 
and there is nothing to indicate that when 
the term^ of the compromise were placed 
before the Court and accepted by it, it 
applied its mind to the question that the 
compromise was for the benefit of the 
minor, the provisions of R. 7 are not com- 
plied with and the compromise and the 
decree passed thereon arc not binding on 
the minor. The fact that the minor himself 
has signed the statement embodying the 
terms of the compromise is of no avail. 40 
P.L.R. 403=1938 Lah. 709. In absence 
of an order granting permission the 
presumption is that no permission was 

granted. 50 I.C. 752=17 A.L.J. 789. 
Where Judge wholly failed to consider 
whether the terms of a compromise were 
for benefit or prejudice of the minor, held, 
the compromise decree was not binding on 
minor. See 139 I.C. 113=1932 L. 521; 
1933 A. 149. Where minor comes forward 
to set aside the compromise, Court has no 
power to uphold it on the ground 
was for the benefit of the minor. 35 B. 3S 
= 13 Bom.L. R. 280; 44 B. 202=56 LC. 
399; 50 I.C. 752=17 A.L.J. 789. When 
suit is compromised by Court of Wards 
on behalf of a minor ward, tlie compromise 
does not require the leave of Court in order 
that it may be binding. 37 I.C. 971='W C. 
829. Court should be very jealous of the 
interest of minors and should not allow a 
suit or part of a suit to be withdrawn w**”” 
out being satisfied that it is for their 

(27 M. 377; 29 C. 735, Rcl. on.) 47 LC. 
508=59 P.R. 1919. A suit hes at the 

instance of a minor to set aside such a com- 
promise effected by his guardian od 
(2 P.R. 1912, Ref.) 47 I.C. 508=59 P.R* 
1919. In a suit by the plaintiff on attaining 
majority for a declaration that a compr^ 
misc decree passed against him is not * 
ing on him on the ground that the ..l 

of O. 32, R. 7 had not been co'PPM. i,? 
the granting of a declaration 
incomplete. It should further be 
that the proceedings in tlie 
revived from the stage at which 

sr Ja-'r -»■ 
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( 2 ) Any such agreement or compromise entered into without the leave of 
the Court so recorded shall be voidable against all parties other than the minor. 


NOTES. 

Lah. 709. Compromise decree — Setting 
aside — Fraud, proof of — Facts alleged in 
prior litigation whether can be re-opened. 
116 I.C. 116=1929 M. 96- The next friend 
of a minor cannot transfer to a third party 
the decree in favour of the minor without 
leave of Court. 41 M.L.J, 75=63 I.C. 285. 
Compromise by guardian sanctioned by 
Court— Interest of guardian adverse to that 
of minor— Validity. 10 L. 8^49 C.L.T. 
38=1928 P.C. 294=55 M.L.J. 746 (P.C.'). 
As to what is claiming an interest adverse 
to minor, m* 136 I.C. 562=1932 A. 130. 
Compromise decree — Enforcement as against 
minor — Sanction of Court — Subsequent 
events if material— Concealment of mate- 
rial facts— Proof. 51 C.L.T. 364=1930 C. 
S39. An assignment of a decree passed in 
favour of a minor to a third person by the 
guardian ad liti'm of the minor witliout Uie 
leave of the Court, though no covered bv 

O. 32. R. 7 (1). falls within O. 32. R. 6 
(1) (h), and is. therefore, invalid. The 
word 'agreement' in O. 32. R. 7 (1) means 
an agreement with a i)arty to the s»iit and 
rnust be m reference to the proceedings in 
the suit. An agreement with a third party, 
as also an agreement outside the scope of 
the suit, docs not come within the scone of 
the said rule. 43 C.W.N. 962= 70 C 
L.J. 115=1939 Cal. 588. 

Scope of Sub-T^ule (2).— 41 C L T ?n 
=29 C.W.N. 597. Under R. I cl’ (2) 
an agreement or compromise entered into by 
the guardian of a minor without the sanction 
of the Court is voidable. 47 I C 508— W 

P. R. 1919: 2 P.R. 1912=11 I.C 523 

41 M.L.J. 75=63 I.C. 285; 12 I C 490— 
.M M. 314: 58 I.C. 178; 44 I C 164 M 
I C. 118=14 S.L.R, 245; 60 C L j“i73 
The provisions of O. 32. R. 7 are manda- 
tory and if a compromise is entered into on 
behalf of a minor without leave of the Court 

"i" "»nor is con- 

fn R S \VP A -^‘ 497=1940 A.W.R. 
(B.R.) 197. A guardian ad litem of a 
minor defendant cannot enter into a com- 
promise without the leave of the Court and 
such leave tmist be expressly recorded by 
the Court The terms of O. 32. R. 7 arc 
not complied with by merely asking the 
Court to approve of a compromise which has 
been actually entered into under that rule 
the Court must consider the proposed terms 
before they arc agreed to by the parties and 
must grant leave to the guardian ad litem 
to enter into the compromise. Approving 
the terms of a compromise after it has been 
entered into is not sufficient compliance 

S'l' xt ^^=1940 

Pat. 663. rhe real meaning of R. 7 of 

O. 32 is that the express leave of the Court 

compromise 

entered into becomes a valid one for future 
eventualities. The result of this is that 
C.C.M.— 152 


subsequent express leave of the Court 
granted will validate a compromise entered 
into on behalf of a minor. 1940 A. M.L.J. 
25. Where a minor is represented in 
mutation proceedings by his elder brother 
who botia fide enters into a compromise with 
the other party without the leave of the 
Court as required by R. 7, the compromise 
is not had for want of such leave. 7 Luck 
493=136 I.C. 254=1932 O. 44. Where a 
compromise petition is presented by a 
respondent on his own behalf and on behalf 
of two minor respondents and the compro- 
mise is an indivisible one so far as all the 
three respondents are concerned, If the com- 
promise is held to be bad for the minors it 
must be held to be bad so far as the other 
respondent also, as it would be useless to 
pass a decree on the compromise petition 
against him only. 19J4 R. 168. 

Execution Procefdings.— The rule applies 
to a compromise of execution proceedings 
26R. 109. -S'cc o/jo 64 ^f.L.J. 437 (E.B.)': 
[29 M. .309; 26 B. 109; 31 M.L.J. 207. Rel. 
on; 55 M. 17 (F.B.), Dist.J; 17 Pat.L. 
T. 743=1936 P. 506. And contemplates 
the existence of a guardian and a pending 
litigation. 26 B. 298. See also 27 B. at 
291; 29 M. 309. Proceedings in execution 
arc proceedings in suits and R. 7 applies to 
cxeculiott proceedings as well. [29 M. 309- 
26 B. 109; 31 M.L.T. 207, Rel. on; 55 M. 
17 (F.B.), Dist.l 56 M. 430=1933 4.56 

=W M.L.J. 437 (F.B.); 1940 Rang.L.R. 
772. An agreement varying terms of a 
decree between parties some of whom arc 
minors is not enforceable unless sanctioned 
by Court. 40 I.C. 820=1917 M.W.N. 327. 

A compromise cfTected after the passing of 
a decree is governed by R. 7. Sanction of 
the Court is necessary where the minor is a 
party to the adjustment. 35 I.C. 70=31 

^ managing member of a 
joint Hindu family cannot without leave of 
the Court, do any act which he is debarred 
from doing as guardian ad litem. Where 
a manager and a minor for whom he was 
a next friend arc joint decree-holders and 
an application is made by the manager for 
^tering up satisfaction of the decree, 
O. 21, R. 2 does not empower a Collector 
executing the decree to certify payment as 
satisfying the decree as far as the minor 
was concerned, unless leave of the Court 
had been obtained according to O. 32, R. 7 
and such leave cannot be implied but must 
be expressly recorded. 1938 N.L.J. 363. 

Shau. be Voidable. — A compromise not 
properly sanctioned can be annulled before 
^ minor attains majority. 26 B. 109. See 

n/jo 60 C.L.J. 

173; 30 C. 613. There is no justification 
for extending the provisions of O. 32, R. 7 
by analogy or on considerations of policy 
45 L.W. 722=1937 Mad. 446=(1937) 1 
M.L.J. 384. Where judgment-debtor 
applied to have the sale adjourned and on 
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condition of the same being granted waived 
his right to a fresh proclamation and such 
waiver was effected both on behalf of 
himself and his minor sons, held, that the 
waiver did not require leave of Court. 150 
I.C. 1134=1934 M. 260=66 M.LJ. A(A. 

If guardian has wrongly settled the suit out 
of Court, that may be a ground for further 
steps being taken, but that must be at 
instance of the minor after attaining 
majority or a next friend or a guardian 
during minority. The attorneys who receiv- 
ed their instructions from guardian cannot 
go behind those instructions and continue to 
represent the minor. 34 Bom.L.R. 614= 
1932 B. 401 (1). Compromise sanctioned 
by Court, when can be set aside. 28 Bom. 
L.R. 1225=50 B. 716=1927 B. 11; 104 I.C. 
222=1927 L. 685. [36 M. 295 (P.C.), 
Foil.) 46 C.L.J. 441 = 103 I.C. 522=1927 
C. 796 ; 28 Bom.L.R. 1507=99 I.C. 814= 
1927 B. 87. Compromise arrived at by guar- 
<lian ad litem without leave of Court — Decree 
passed thereon. In a suit to enforce the 
terms of the compromise, it is open to the 
minor to plead in defence the invalidity of 
the compromise. There is nothing in law 
to prevent him from taking such a plea in 
defence. 1936 A.L.J. 1366=1936 A. 811. 

Powers of Natural Guardian. — After 
appointment of a guardian ad litem the 
powers of a natural guardian to deal with 
minor’s interest so far as they are involved 
in suit arc suspended. 22 Bom.L.R. 725= 
57 I.C. 417=44 B. 574. Even if a natural 
or a certificated guardian appointed by the 
District Judge, is appointed guardian ad 
litem, he is bound by the provisions of O. 32, 
R. 7. It is not all the rules of O. 32 that 
have been made applicable to proceedings 
under the ^nd Revenue Act and as such 
a compromise of mutation proceedings on 
behalf of a minor without the sanction or 
permission of the Court is not fatal to the 
validity of the compromise. 1939 A. 
L.J. 624=1939 All. f>07. See also 7 
Luck. 493=1932 Oudh 44. A compromise 
even by a father and managing member as 
guardian ad litem requires leave of Court. 
36 M. 295=40 I. A. 132=25 M.L.J. 150 
(P.C.). But not so when he is not the 
guardian ad litem. (1937) 1 M.L.J. 384. 
The natural guardian can on behalf of a 
minor enter into an arbitration so as to be 
binding on the minor if it is proper, reason- 
able and for the benefit of minor. 44 B. 
202=22 Bom.L.R. 266. 

Proof op Sanction. — There ought to be 
evidence that the attention of Court was 
directly called to the fact that the minor was 
a party to the compromise, and it ought to 
be shown, by an order on petition (or in 
some way not open to doubt) that leave of 
Court was obtained. 35 A. 487=40 I. A. 
182=25 M.L.J. 492=21 I.C. 288 (P.C.); 
56 I.C. 97; 16 I.C. 397; 2 P. 538=4 Pat. 
L.T. 311. See also 39 I.C. 53=36 P.R. 
1917; 55 I.C. 218. Compromise on behalf 
of minor— Proof of benefit to minor— 


Affidavit by guardian or statement by counsel 
necessar>'. 31 Bom.L.R. 621=119 I.C. 
663=1929 B. 350. See also 51 C.L.J. 364. 
The fact that the Court, when sanctioning 
a compromise entered into by the next friend 
of a minor, omitted to use the words that 
it was for the benefit of the minor, is not a 
sufficient ground to invalidate the compro- 
mise, when there is good reason for thinking 
that it applied its mind to the ques- 
tion. 1937 O.W.N. 1012=1937 O. 521. 
Sanction can be inferred from circum- 
stances. 1926 S. 128=20 S.L.R. 116. 
Presumption as to minor’s interest having 
been considered in giving sanction. See 
102 I.C. 358=1927 L. 330. (94 I.C. 104; 

36 P.R. 1917; 8 C.L.J. 33. Ref.) 1929 L. 
250=122 I.C. 103. Matters to be con- 
sidered in granting sanction — (Court’s duty to 
consider benefit of the minor. See 46 C. 
L.J. 441=103 I.C. 522=1927 C. 796. See 
also 39 M. 115=29 M.L.J. 856 (P.C.); 
29 M. 104; 28 Bom.L.R. 362=94 I.C. IW 
= 1926 B. 291. As to who can apply for 
sanction in partition suit by minor, see 91 
I.C. 521. A decree passed under a mis- 
apprehension of a material fact as to the 
true position of the minor is not binding on 
minor. 1 L. 314=56 I.C. 878; 1929 L. 
279. An omission to record the sanction 
docs render the compromise ultra vires 
especially in the absence of prejudice to the 
minors, who could only apply for review. 

5 Pat. L.J. 379=1 Pat. L.T. 663. Sec also 
111 I.C. 156=1928 A. 534. R. 7 does not 
compel Judge to reduce this matter to 
writing, though it is exceedingly desirable 
he should do so. (29 M. 164; 17 A. 531; 

8 C.L.J. 31, Ref.) 39 I.C. 53=^ P.R- 
1917. ]ifcrc recording a compromise and 
passing a decree according to it is no 
sanction by Court and therefore not binding 
on the minor. 39 M. 853=30 M.L.J. 465. 
See also 21 M. at 93; 17 A. at 532; 28 A. 
585 (P.C.). It is not nccc.ssary that the 
sanction of Court, if otherwise proved, must 
he in express terms. 14 I.C. 6. See also 
1935 S. 235 (noted infra). The attention 
of Court must be expressly drawn to the 
fact and its approval obtained. 6 Pat. L.J. 
199=60 I.C. 980. Leave of the Court must 
be expresslv recorded. 35 I.C. 675^91' 

P. 77; 2 Pat. L.T. 325=60 I.C. 980. Even 
if leave of Court is not expressly recorded 
that would not make the decree 
It would only make the decree voidable at 
option of the minor. 2 P. 538=4 Pat.L. 1 . 
311. No particular formula is necessary' to 
be used by the (Tourt in order to grant 
2 P. 538. 5cc also 1939 Pat. 387; 1«1 
N.L.J. 601. It is a salutory rule that the 
Judge must on the face of his order show 
that he has considered the question of tiie 
minor's benefit and give reasons for ms 
thanking that it is. But the omission to 
record reasons will not make the ord 
nullity. R. 7 docs not give the tnmor a,, 
unqualified right to have the tnattcr avoided 

but vests the Court with 

avoid or not to avoid it. An agreement 
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which offends R. 7 in that the Court had 
not given reasons for its granting leave, 
cannot be avoided by a separate suit in the 
absence of fraud upon the Court, for there 
IS only an irregularity and not an illegality. 
1941 N.L.J. 601. Compromise — Sanction 
of Court — Some terms, not embodied in 
decree — Sale in pursuance of compromise — 
Sale by father and guardian ad lilent — 
Effect. S3 I.C. 354=1919 M.W.N. 356. 
Court is not obliged to pass a formal decree 
in the exact form which the parties propose. 
It may make such alterations as may be 
necessary. Very often it is convenient to 
set out in a schedule the precise compromise 
the parties have agreed to and then in the 
order itself merely to state what the parties 
actually want as an operative order, e.g., 
for payment of money. 31 Bom.L.R. 021 
= 119 I.C. 663=1929 B. 350. Sanction of 
compromise — Permission of Court under 
S. 29, Guardian and Wards Act, 1890, not 
necessary. 122 I.C. 103=19.30 L. 250. 

Th.snsfek of decree.— Decree is property 
and hence the guardian can transfer a decree 
in favour of tlie minor without the sanction 
of Court. 40 M.L.J. 124=62 I.C. 255: 
56 I.C. 313. But see 1938 N.L.I. 363. 

RKKfutENCT: TO AHiUTRATiON.— Where a 
reference, in which property of minor is in- 
volved, is under the Arbitration Act and not 
with reference to a pending suit, no leave of 
the Court is necessary. R. 7 contemplates 
agreement or compromise with reference to 
a pending suit. (26 B. 298 and 1918 B. 
123, Rcl. on; 1921 S. 61, Dist.) 1935 S. 235. 
The leave of the Court under O. 32, R, 7 
is necessary if an agreement is to he entered 
into or a compromise is to be effected on 
behalf of a minor in a pending suit or pro- 
ceeding. A reference to arbitration out of 
Court at a time no suit or proceeding is 
pending in Court, does not require the 
sanction of any Court. Where the guardian 
of a minor and a creditor of the estate 
refer their dispute regarding the debt to 
arbitration, and, the arbitrator having given 
his award, the creditor presents the award 
in Court and applied to have it filed, if the 
minor’s guardian voluntarily appears in 
Court and consents to the award being filed 
the decree made by the Court in terms of 
the award cannot afterwards be challenged 
as not binding on the minor on the ground 
that no leave of the Court was obtained in 
the case under O. 32, R. 7. It does not 
follow that the consent of the guardian to 
the filing of the award is given as a result 
of any agreement entered into by the 
guardian with the creditor after the latter 
files his application in Court for filing the 
award. It is only when an agreement is 
entered after the award is presented in Court 
that there would be a Court to sanction or 
not to sanction it. Till thc-n there would 
be no Court whose sanction can be sought 
1^0 Bom. 33=41 Bom.L.R. 1208. If a 
guardian ad litem of a minor defendant 
enters into an agreement of reference to 


arbitration on behalf of the minor without 
obtaining the leave of the Court as required 
by O. 32, R. 7 the proceedings and the 
award resulting therefrom would be void- 
able against all the parties at the option of 
the minor defendant. This option is not 
intended to be given to tlic very pcr.sons who 
may enter into an agreement in contraven- 
tion of R. 7 with a next friend or guardian 
ad litem of a minor party. It is only the 
minor who alone is entitled to resile from 
the agreement, if he may choose to do so, 
cither on attaining majority or even before 
that through a next friend or guardian. 
Obiter. — The question of the legality of 
the reference and of the award can be raised 
on behalf of the minor by the same guardian 
or next friend who agreed to the reference 
resulting in the award, 1940 M.W. 
N. 191 = 1940 Mad. 650. See also 187 
I.C. 860=1940 Pesh. 12; 41 Bom.L.R. 485 
= 1939 Bom. 296, It is the minor alone who 
can challenge the award and the decree 
based thereon and the other parties to the 
reference cannot. If the decree based 
thereon is subsequently set aside at the 
Instance of the minor, the effect would be 
to re-open tlie whole suit in respect of all 
the parties from the point at which the 
matter was referred to arbitration. 18 
Pal. 271 = 1939 P. 278. See also 1939 Pat. 
387; 40 P.L.R. 498=1938 Lah. 582. 

Where a dispute to which minors are 
parties is referred to arbitration and 
a party makes an application for an 
order directing the arbitrators to file 
the award and for a decree in accordance 
therewith and the guardian ad litem of the 
minors makes a petition that they have no 
objection to the decree the jirovisions of 
R. 7 are not attracted and the (tourt is under 
no necessity to sanction anything as a condi- 
tion precedent to filing the award and 
passing a decree upon it. (22 Mad. 538, 
Rel. on.) 1939 Cal. 500. Neither S. 141 
nor O. 32, R. 7 applies to a refe- 
rence to an arbitration when the subject- 
matter of the proceedings in Court cannot 
possibly be said to be the same as covered 
by the reference to arbitration, and the 
award is not, therefore, invalid for want 
of leave of the Court for the reference. 41 


P.L.R. 201=1939 Lah. 308. Where an 
application requesting that the (Tourt 
should decide the case after local inspec- 
tion and local inquiry as an arbitrator 
is signed by the pleaders duly authorised to 
compromise make a reference to arbitration 
and so forth and the fact that some of the 
defendants are minors and the application 
is for their benefit is clearly stated, the 
Court’s sanction is presumed from the 
acceptance of the application. 15 L, 726= 
1934 L. 176. See also 59 C.L.J. 521=1934 
C. 845. Where one of the parties to an 
arbitration is a minor, no particular form 
of sanction that the suit is for the benefit 
of the minor is required under R. 7. Wliere 
tlie Court appoints a guardian of the minor 
when it accepts an award it shows that 
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interests of the minor are in its mind. (1926 
S. 128, Kel. on.) 1935 S. 235. In the case 
of a minor party leave of Court need not 
be obtained before making an application to 
refer a dispute to arbitration. (28 A. 25 
Foil.) 36 A. 09=12 A.L.J. 57; 43 B. 258 
=20 Bom.L.R. 970. Sec also 59 C.L.J. 
521 = 1934 C. 845; 15 L. 726=1934 L. 176; 
44 B. 202=22 Bom.L.R. 266. Wlicre 
after suit on behalf of a minor was referred 
to arbitration, and a compromise was tlien 
entered into by parties and the same was 
accepted by the arbitrators who passed an 
award in its terms, the minor is not entitled 
to have the decree on the award set aside 
on that ground, especially when there is 
nothing to show that his guardian was neg- 
ligent or that the compromise was not ad- 
vantageous or beneficial to him. 42 L W 
612=1935 M. 1068=69 M.L.J. 523. But 
see 1935 S. 235. Where under similar cir- 
cumstances it was held voidable at the option 
of the minor on attaining majority. See 
also 19 I.C. 424=15 Bom.L.R. 223. Such 
an order of reference and the award can be 
assailed by the minor cither in the suit itself 
or by a separate suit. 1936 A.L.J. 1333= 
167 I.C. 99=1937 A. 65 (F.B.). Agree- 
ment by pleaders of both sides to abide by 
decision of Munsif after inspection — Refer- 
ence or compromise. A joint application 
signed by the pleaders for both the parties 
by which they agreed to abide by the decision 
of the Munsif after personal inspection of 
me locality is not a reference to arbitration 
but amounts to a compromise between the 
parties. 125 I.C. 587. Tliough one mem- 
ber of firm is minor, sanction of Court is 
not necessary to refer a suit against that 
firm to arbitration. 1923 L. 103. Where 
guardian of a minor party to a suit wishes 
to refer the matter to arbitration, Court 
ought to fully apply its mind to the matter 
and consider if the reference would be for 
mmor's benefit. 59 I.C. 31=5 P.W.R. 

52 I.C. 327=145 P.R. 1919; 17 I.C. 
^=125 P.R. 1912; 15 S.L.R. 165=1922 
f- 1; 39 M. 853=30 M.L.J. 465; 1929 L. 
«7 , An application of next friend of a 
minor under Sch. II, para. 1. C. P. Code, 
comes within R. 7. 52 I.C. 327=145 P.R. 


P.R. 1912; 30 M.L. 
^pP^*cation to refer a question to 
arbitration is an agreement within the mean- 
ing of R. 7 because the rule has reference 
to the suit. 95 P.R. 1912=15 I C 161 
(F B.) : 39 M. 853=30 M.L.J. 46^' Were 
a decree is given on award, there is neither 
^ appeal nor a revision. 15 S.L.R. 165 
— 1922 S. 1. An agreement to refer to 
arbitration in a case where a minor or luna- 
tic is concerned is an ‘agreement’ within the 
meaning of R. 7, and hence before the mat- 
ter could be referred to arbitration, the 
leave of the Court must be expressly got 
in the proceedings. Before grant- 
ing the leave, tlie Court should exercise a 
judicial discretion as to propriety of the 
reference to arbitration in the interests of 
the minor or lunatic. All available mate- 
rials should be placed before the Court and 
the materials must satisfy the mind of the 
Court that tlic action proposed is for the 
benefit of the minor or lunatic. Though it 
is not possible to lay down any hard and 
fast rule as to wliat should be done in such 
matters, this much can be said, that all facts 
necessary for the exercise of a judicial dis- 
cretion by the Court should be placed before 
it and nothing should be concealed, for 
where the matter is being referred to arbi- 
tration and one of the parties is a lunatic, 
there should be abundant good faith. 1941 
A.L.J. 596. 

WiTHDR.\WAL OF SuiT. — The withdra^val 
of a suit by a next friend in pursuance of 
an agreement or compromise entered into 
with the defendant without leave of Court 
is voidable at instance of the minor. 27 M. 
377; 14 M.L.J. 442 ; 3 C.L.J. 119; 1 A.L. 

J. 130. It is necessary that leave should be 
given after the Court’s attention is directly 
called to the fact that a minor is a party to 
it, and the Court should apply its mind and 
ascertain whether the compromise is for the 
minor's benefit and then has to exercise its 
discretion; it is to be seen in each particular 
case from the application and the ordcr^ 
thereon as to whether the Court intended to 
grant such leave. If no such leave is given 
the compromise or withdrawal is voidable a 
the instance of the minor by a suit to ®void 
it, and the minor, on the decree 
aside, will be restored to his original po*** 
in the suit. 152 I.C. 715=36 Bom. L. 

738. When a next friend of a minor plain 
tiff withdraws from the suit, it . 

the minor through another next ^ 

have the suit reopened or reviewed. 
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8. (i) Unless othenWse ordered by the Court, a next friend shall not retire 

Retirement of next friend. wthout first procurinjT a fit person to be put in his 

place and giving security for the costs already incurred. 

(2) The application for the appointment of a new next friend shall be 

person proposed, and also 

that he has no interest adverse to that of the minor. 


9 . (i) Where the interest of the next friend of a minor is adverse to that 

Removal of next friend. of the minor or where he is so connected with a defend- 

,.,11 'vhose interest is adverse to that of the minor 

as to make it unlikely that the minor’s interest will be propeily protccu-d bv him 


NOTES 

735. See also 20 A. 98; 27 M. 377; 17 

L. J. 179; 12 B. 553. A suit was filed by a 
person on his own behalf and on behalf’ of 
his minor brother to set aside an alienation 
by their father, the major brother withdrew 
from the suit as far as he was concerned, 
whereupon Court appointed another person 
who had been impleaded as third plaintiff as 
next friend of minor. Held, that neither O. 
32, R. 7 nor O. 23, R. 1 (2) applied to the 
rase, that the institution of the suit for the 
benefit of the minor made him a ward of the 
Court, that the withdrawal of the suit on his 
behalf was not in his interest and that the 
order appointinj? third plaintiff as next friend 
was proper. 148 I.C. 1171=1934 O. 257. 

WiTiiDKAWAL OF APPLICATION.— Guardian 
can withdraw his petition to enter into a 
compromise at any time before the leave is 
pranted. 35 I.C. 675=1917 P. 77. See 
also 7 L.R. 162 (Rev.). But see 107 I.C. 
477=1928 C. 247. 

AppF-AL. — If the parties come to an agree- 
ment to settle an appeal on certain terms 
which puts an end to it, such a settlement 
if it affects the interests of a minor, must 
under R. 7 be subject to the leave of the 
Court. 161 I.C. 751=43 L.W. 601=1936 

M. A^. 

* / I • At of a minor 

even if he is the managing member is not 

entitled to draw money from Court on be- 
half of the minor without furnishing the 
security. (36 M. 295 (P.C.), Foil.) 29 I. 
C. 475* 

Costs —Where a next friend has acted 
bona fide he is entitled to his costs out of 
the infant's estate. 11 C. 213; 10 C. 248. 

As to whether a minor 
is liable for the costs of an attorney retained 
by the next friend, see. 7 C. 140. 

O. 32, R. 7: Madras Amendment, R. 7 
(1-A), — Leave of the Court is not neces- 
sary under R. 7 of O. 32, before a decree 
passed in favour of a Hindu minor plaintiff 
can be assigned or transferred by lus guar- 
dian. R. 7 does not affect the rights of a 
natural guardian or a legal guardian who 
also happens to be the next friend in the 
matter of dealing with a decree as part of 
the property belonging to the minor. The 
scone of R. 7 has not been extended by R 
7 (I'A) added by the Madras High Court! 
Though the minor may challenge the vali- 
dity of the transfer made by the guardian 
that cannot make the judgment-debtor who 




to pay the amount again. Payment made 
m accordance with the Court’s order would 

IWS^Mad. 539=(1938) 1 M.L.J. 775 

A RVLK.—See 1931 

A. 056. Where a guardian ad litem to a 
minor defendant has once been appointed 
such appointment continues for the whole of 
he hs or until it is revoked by Court and 
the guardian so appointed is the only person 
who can file an appeal on behalf of the 

V 623=21 A. L.J. 

691. But fce, also 10 R.D. 553 (Irregu- 
larity in superseding one guardian and ap- 
pointing another is curable and cannot be 

A 1 second appeal. 16 R.D. 

55 J), Absence of an affidavit is not suffi- 
cient to render the proceeding illegal and 
void as against the minor on the ground that 
he was not properly represented. 55 I.C. 

I L. 27. Where the next friend of a 
minor sues m forma pauperis Court can 

1923 N. 43. An application on 
behalf of a minor, made by a guardian ad 
/item discharged long before the date of ap- 
pliMtion, should not be entertained. 6 Pat 
171=62 I.C. 235. 

O. 32, Rr 9 and 10 . — Partition suit — 
Compromise— Father as next friend— Father's 
interest is not adverse to minors R7 1 r 

M- 734=48 MX,;""?;, ''ciurt 
should remove a next friend under R. 9 if 
It thinks his interest is adverse to that of 

R n nTtnlb ^ proceedings under 

K. 10 until the appointment of another next 

friend. 63 I.C. 7.36=6 Pat.L.I. 317. A 

suit does not abate by the next friend’s death 

and Court should either appoint a new next 

friend or keep suit pending till minor at- 

tjms majority 27 M.L.J. 405=25 I. C. 

Appeal heard after death of guardian 

ol minor defendant but without a fresh 

^ardian on record — Appeal docs not abate— 

fPPellate decree is invalid. 1928 

P. 168=106 I.C. 540=9 P.L.T. .547. 

MINOR NOT PROPERLY REPRESENTED— ReME- 
IIIES OPEN TO. — When a minor is made a dc- 
tendant, it is the minor who is a party and 
not lus guardian ad litem. It is not correct 
to say that the minor is not a party and can- 
not be allowed to be heard in the suit itself 
and if he is not properly represented his 
remedy is only to bring a separate suit. On 
the other hand, a minor, if not represented 
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or where he docs not do his duty, or, during the pendency of the suit, ceases to 
reside within British India, or for any other sufficient cause, application may be 
made on behalf of the minor or by a defendant for his removal ; and the Court, 
if satisfied of the sufficiency of the cause assigned, may order the next friend to be 
removed accordingly, and make such other order as to costs as it thinks fit. 

(2) Where the next friend is not a guardian appointed or declared by an 
authority competent in this behalf, and an application is made by a guardian so 
appointed or declared, who desires to be himself appointed in the place of the 
next friend, the Court shall remove the next friend unless it considers, for reasons 
to be recorded by it, that the guardian ought not to be appointed the next friend 
of the minor, and shall thereupon appoint the applicant to be next friend in his 
place upon such terms as to the costs already incurred in the suit as it thinks fit. 

10. (i) On the retirement, removal or death of 

Stay of proccedinp on i^PXt friend of a minor, further proceedings shall be 

removal, etc., o next nen . stayed until the appointment of a next friend in his place*. 

(2) Where the pleader of such minor omits, within a reasonable time, to 
take steps to get a new next friend appointed, any person interested in the minor 
or in the matter in issue may apply to the Couitfor the appointment of one, and 
the Court may appoint such person as it thinks fit. 

II. (i) Where the guardian for the suit desires to retire or does not do his 

duty, or where other sufficient ground is made to 
Rcarcmcnt, removal or death appear, the Court may permit such guardian to retire 
of guardian for the suit. or may remove him, and may make such order as to 

costs as it thinks fit. 


NOTES. 

or if not properly reprc!;entcd, has several 
remedies open to him. He may appeal, ap- 
ply under O. 9, R. 13. apply for r^new, 
apply under O. 32, R. 5 (2) or bring a 
separate suit. The summary remedy m the 
suit itself is the least expensive and always 
open to the minor. 1932 A.L.J. 1128—1933 

A. 116=55 A. 136. ^ . , 

O. 32, R. 10. — Death of next friend— 

Suit, whether abates — Duty of Court to ap- 
point another next friend. 37 C.W.N. 
184=1933 C. 508. Appeal— Death of ap- 
pcllant— Substitution of widow and minor 
son — Death of widow — Absence of applica- 
tion to appoint new next friend — Procedure 
— Right of respondents to apply. 17 Pat. 

L.T. 86. ^ 

O. 32, R. 11. — Guardians arc not 

bound to contest all claims whether well or 
ill-founded. The test is whether the in- 
action of the guardian amounted to neglect 
of duty or was in the best interests of the 
infant. 6 C.L.J. 448. Merc fact that 
guardian did not enter appearance and take 
steps in connection with the appeal does not 
of itself show that he was either unable or 
unwilling to act or that he S^^iRy O' 
neglect towards the minor. 59 C. 

1932 C. 888. Guardian cannot retire wi^- 
out Court's permission* 94 I.C. 340=1926 
A. 437. (1922 A. 416, Dist.) Guardian 

od iitem — Permission to 
refuse. 1928 M. %()=1I3 I-C. 238 (2). 
Considerations for Court in giving permis- 
sion to the guardian to retire or removing 
him. See 1931 A.L.J. 1102=1932 A. 130. 
^'Claiming an interest adverse, to the viinor^s" 


only means that the interest of the minor 
cannot be safe in the hands of the guardian. 
1932 A. 130. Dismissal of appeal for de- 
fault of appearance by guardian of minor — 
Application for removal of guardian and 
restoration of appeal — Dutv of Court. 21 
L.W. 32S=1925 M. 774. When a plaintiff 
fails or refuses to place an officer of Court 
appointed as guardian in possession of funds. 
Court can remove the officer appointed under 
this rule. 12 B. 553. The power of the 
Court under R. II to remove the guardian 
for the suit of a minor defendant and ap- 
point a new giiardian instead may be 
cised at any time during pendency of toe 
suit and same is not taken away by the fact 
that an order to try the suit ex 
previously been passed. 1920 M.W.N. 441 
=55 I.C. 945. Inability on the part of the 
guardian ad litem to provide funds is 
cient cause. 9 I.C. 435=9 M.L.T. 3J4. 
The mere fact that the guardian 
did not appeal at the hearing of the suit ano 
prosecute the defence would not ncccss y 
go to show that the guardian was grossly 

negligent. A guardian ad Utem 

to defend a suit if there is no valid defence 

to take. 14 Pat. L. T..441=1933 P- 47L 

When a guardian appointed 

below fails to appear before 

tlie Court may. m order per- 

intercsts of the minor, appoint ^ 

son as guardian and J'" tjfcr^guardian 

will operate as removal of the other gi 

who has not appeared. removes a 

=1933 C. 794. Where a Court remov^^^ 

f^uardian ad Ixttm, the su^fTCSt 

should be given an opportunity to sugges 
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( 2 ) Where the guardian for the suit retires, dies or is removed by the Court 

during the pendency of the suit, the Court shall appoint a new guardian in his 
place. 


Course to be followed by 'I'-, ^ o** a minor not a party 

minor plaintiff or applicant f. whosc behalf an application is pending 

on attaining majority. shall, on attaining majority, elect wlieihcr he will 

proceed with the suit or application. 

( 2 ) Where he elects to proceed with the suit or application, he shall apply 
for an order discharging the next friend and for leave to proceed in his o\\ n name! 

( 3 ) The title of the suit or application shall in such case be corrected so as 
to read henceforth thus : — 


late a minor, by C. Z)., his next friend, but now having attained 

majority. 

, . .i^) \Vherc he elects to abandon the suit or application, he shall, if a sole 

plaintiff or sole applicant, apply for an order to dismiss the suit or application on 

repayment ol the costs incurred by the defendant or opposite party or which mav 
have been paid by his next friend. ' 

( 5 ) Any application under this rule may be made « parie ; but no order 
discharKUig a next friend and permitting a minor plaintiff to proceed in his own 
name shall be made without notice to the next friend. 


NOTES. 

another person. The Nazir should only be 
appointed as a last resort. 1939 A.M.L.J. 
31. Appeal — Misconduct of guardian ad 
/i/cm—l<cinoval— Jurisdiction of trial Court 
—Procedure to be adoplcd—Application for 
removal made to appellate Court long after 
appeal was filed — Grounds for removal not 
set out— Application liable to be dismissed. 
1930 A. 456. After a suit is decided the 
Court is functus officio and cannot pass any 
orders for removal of any guardian ad litem 
of the minor. If any person desires to file 
an appeal against the decision, he must ap- 
ply to the appellate Court to remove the 
original guardian and appoint him in his place 
so as to enable him to appeal. 122 I.C. 
44S=1930 N. 177. Removal— Admission of 
claim by guardian ad litem who had been 
removed- Whether admissible as against 
subsequently appointed guardian. 6 O W 
N. 1060=1930 O. 110=5 Luck. 453. Where 
during the pendency of the appeal, the guar- 
dian for the minor respondents dies and 
no effort is made by the Court, under R. 11 
to appoint a guardian ad litem for them 
and a decree is passed, that must be set 
aside as made during the absence of a guar- 
dian ad litem and the suit must be remand- 
ed to the same lower appellate Court. 1936 
P. 570=165 I.C. 581 (1). Defendant of 
unsound mind represented by his brother 
defendant as guardian ad litem — Suit dis- 
missed — Appeal— Both defendants impleaded 
as respondents but omission to describe one 
of them as guardian ad litem — Death of 
guardian ad litem pending appeal — No fresh 
guardian appointed— //c/t/, that there was 
only a misdescription in the heading of the 
appeal and that the defendant was represented 
by the guardian ad litem but as the appeal 
had proceeded in the absence of a guardian 


ad htem after his death, the defendant was 
not represented and the decree passed in the 
was a nullity and not binding on him. 

I-C. 987, Reversed.) 

1936 L. 861. 

Costs.-— C osts cannot be decreed against 
the guardian of a defendant except in the 

3 M. 263.* 

A. IS. Costs cannot be decreed against 
a guardian who has not been appointed with 
his previous consent. 5 B. 306. Guardian 
ad htem who is also a party on record can 
be made to pay costs— O. 32, R. 11 docs 
"o/ control S. 35. C. P. Code. 1928 M 

I-C. 310=1928 M. 590.' 
i he appellants m the lower appellate Court 
who are respondents in the second appeal 
not bang under a duty to appoint guardian 
ad htem for the minor respondents in the 
lower Court, should not be made responsi- 
ble for costs of the appellants in second ap- 

suit or 

application should only be corrected when 
the suit or application is pending. No cor- 
rection need be made after final decree, and 

Mrln" to proceed in exccu- 

J’u"' P ^*.374. R. 12 docs not contem- 
plate the giving of an opportunity to a per- 
son 'vl^ IS not on record to continue the 
suit, the rules apply to cases where a suit 
na> been filed by a minor who becomes a 
major during the course of the trial. A 
suit was filed by an uncle in the name of 
his nephew for the purpose of making it 
appear that the nephew was a minor on the 
natc of a decree of a Panchayat Court 
against the nephew which was sought to be 
aside m the suit. It was found that the 
plaintiff s nephew was a major on the date 
ot the decree as w'cll as of the suit. Held 
that the plaintiff being a major at the time 
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in a 


13. (i) Where a minor co-plaintiff on attaining majority desires to repudiate 

the suit, he shall apply to have his name struck out as 
Where minor co-pIaintiff co-plaintiff ; and the Court, if it finds that he is not a 

repudia^ csircs to necessary party, shall dismiss him from the suit on such 

terms as to costs or otherwise as it thinks fit. 

{2) Notice of the application shall be served on the next friend, on any 
co-plaintiff and on the defendant. 

(3) The costs of all parties of such application, and of all or any proceedings 
theretofore had in the suit, shall be paid by such persons as the Court directs. 

(4) Where the applicant is a necessary party to the suit, the Court may 
direct him to be made a defendant. 

14. (1) A minor on attaining majority may, if a sole plaintiff, apply that a 
Unreasonable or improper suit instituted in his name by his next friend be dismissed 

suit. on the ground that it was unreasonable or improper. 

(2) Notice of the application shall be served on all the parties concerned ; 
and the Court upon being satisfied of such unreasonableness or impropriety, may 
grant the application and order the next friend to pay the costs of all parties in 
respect of the application and of anything done in the suit, or make such other 
order as it thinks fit. 

LOG. AM.— [Madras.] In O. 32, after r. 14 add the following as r. 14-A 

“ 14-A. The appointment or discharge of a next friend or iniardian for the suit of a minor 
matter pending before the High Courts in its appellate jurisdiction, except in cases under appeal 

happens to be a certificated guardian under 
the Guardians and Wards Act or the Court 
of Wards Act, takes upon himself the res- 
ponsibility of instituting a suit in the name 
and for the benefit of the minor. But a 
guardian ad litem for a minor defendant is a 
person appointed to act as such by the Court. 
1937 P.W.N. 720=1937 Pat. 625. . 

O. 32, R. 13. — Minor attaining majority 
during pendency of appeal — Counsel engaged 
by next friend not appearing on date of hear- 
ing — Fresh engagement ,not given to counsel 
by quondam minor — Dismissal of appeal 

for want of prosecution— Legality-Proper 

procedure. 1929 L. 555 (2)=30 P.L.K. 
273 

d. 32, Rr. 13 and 14.— If a minor 
plaintiff, on whose behalf a suit has been 
filed by his next friend, elects, on 
majority, not to proceed with the suit, n 
can only do so on submitting to an 
pay the costs of the defendant and also tne 
costs of the next friend. The defendan 

placed in exactly the same position as 
would be in if the plaintiff had j 

a minor. It is only in a case of 
by the next friend, which falls wjfiun • 

14 of O. 32. that any 1°*’ S™f?icnd 
costs can be made against the n 
after the minor has attained majorit>. 

R. (1940) Bom. 135=41 Bom.L.R. i^jvo- 

19W Bom. 58. , j a minor 

O. 32, R. 14.— Next friend of » 

plaintiff died during ^wing 

suit. Suit was subsequently ^‘sPi^/^clations 
to the indifference of the plaintiff s reiai 
and costs were ordered to be pa d 
the estate of the deceased nc^ fr»«^ 
that the order as to costs "^^43 j. c. 
out jurisdiction. 20 O.C. 30O=« 


NOTES. 

of the filing of the suit, no other person had 
a right to file the suit on his behalf, and the 
suit had therefore to be dismissed. 51 L. 
W. 267=1940 Mad. 522=(1940) 1 M. 

L. J. 337. Suit by next friend— Elec- 
tion to continue — Effect of. 88 I.C. 116= 
1925 S. 330. When the minor, on attaining 
majority, elects to abandon the suit, he must 
pay costs of next friend, unless under R. 14, 
he can show that the suit was unreasonably 
or improperly instituted. ((1910) 2 Ch. 
393. Foil.] 38 L.W. 985=65 M.L.J. 841. 
When next friend is dead no application for 
his discharge could be made. 22 C. 274. 
The case of a defendant attaining majority 
during pendency of suit is not provided for 
—Notice of the case need not be given to 
him — Decree passed by Court in his absence 
not a nullity. 110 I.C. 725=1928 L. 71. 
Minor defendant attaining majority during 
pendency of suit but not electing to come on 
record and conduct defence hirnsclf — Decree 
in suit passed on foot of his being a minor — 
Validity against him— Decree after contest 
—Decree based on compromise — Distinction 
— Leave of Court under O. 32, R. 7 — Effect. 
1928 M. 294=51 M. 763=29 L.W. 455. 

O. 32, Rr. 12-14: Scope>-Next friend 
AND GUARDIAN AD LITEM — DIFFERENCE. — 

Under O. 32, Rr. 12-14, C. P. Code, a 
plaintiff or applicant, on attaining majority, 
is given by the Statute an option to abandon 
the suit or to proceed with it, and there is 
no anomaly if some similar liberty to ratify 
or to repudiate the act of jsjuardian on his 
behalf is not given to a minor defendant. 
The reason is that the plaintiff suing through 
a next friend is put in a different position 
from a defendant against whom a suit is 
hrought through a guardian ad^ litem. The 
next friend 01 a minor plaintiff, unless he 


257=5 O.L.J. 106. 
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to the King in Council, shall be deemed to be a juaji-judicial act within the meaning of S ia8 (2) 
(1) of the Code of avil Procedure and may be performed by the Registrar, provided that contested 
applications and applications represented out of time shall be posted before a Judge for disposal.” 

15. The provisions contained in rules i to 14, so far as they are applicable, 
AnniiV tion of nii^^ t rvr cxtcod to pcrsoiis adjud^'cd to be of unsound mind 

-« adjudged are Idund 
, . ^ inquiry, by reason of unsoundness of 

mind or mental infirmity, to be incapable of protecting their interests when suing 
or being sued. ® 


NOTES. 

O. 32, R. 15: Scope and appucation.*— 
Court must be satisfied of the title of next 
friend to inter>'cne and it ouglit to be satis- 
fied that the person is of unsound mind and 
that he stands in need of protection. 23 B. 
058. 5rc also IWl 596. The fact 

that there is some evidence in the shape of 
statements found on the record indicating 
that a person is of unsound mind is not 
enough to enable a suit to be maintained on 
his behalf by a next friend. R. 15 requires 
that it should be found on enquiry that by 
reason of unsoundness of mind or mental 
infirmity that person is incapable of protect- 
ing his rights as plaintiff or a defendant a^ 
the case may be. Such a finding will have 
to be arrived at, and it must be arrived at 
upon an enquiry properly held. 38 C.W.N. 
1081. In cases coming under R. 15, it is 
desirable that the Court should, before 
admitting the plaint, insist upon an indepen- 
<lcnt application and an affidavit disclosing 
the facts relating to the unsoundness of mind 
of the person on whose behalf the plaint is 
presented; it is also open to the Court to 
direct the next friend to produce witnesses 
before it in order that it may satisfy itself 
as to the mental capacity of the person on 
whose behalf the plaint is presented. All 
that is needed that there should be some 
prima facie proof to satisfy the Court that 
the person was, by reason of unsoundness 
of mind or mental infirmity, incapable of 
protecting his interests, because an ordci 
permitting the next friend to represent such 
a person is not final. It is always open to 
the defendant to take out an independent 
application to have the said order revoked 
when the Court can go fully into the mailer’ 
But when once the Court permits the next 
friend to sue on behalf of such person, it 
is not open to the Court to raise an indepen- 
dent issue in the trial as to the competency 
of the next friend to represent the plaintiff 
in the suit. .53 L.W. 258=(1941) 1 M. 
L.J. 354. Where an application is made 
to a Gmrt after the final decree in a suit 
has been passed by the mother of the judg- 
ment-debtor for appointing a guardian ad 
litem for the judgment-debtor who is alleged 
to be mentally infirm and unable to manage 
his affairs for the purpose of enabling the 
guardian to ask the Court to apply the provi- 
sions of Madras Act IV of 1938 to the decree 
passed in the Court, the Court should hold 
a judicial inquiry as contemplated by R. 15 
C. C. M.— 153 


It is not proper for the Court to dismiss the 
application by merely relying on tlie pic- 
vious history of the litigation and on its 
opinion after looking at the judgment-debtor 
and questioning him. When the applicant 
IS desirous of adducing evidence such as a 
doctor s certificate, an opportunity must be 
given to adduce such evidence. Since the 
consequence of the dismissal of the appli- 
cation would be to prevent the applications 
provisions of the Madras .Act IV ol 
19.^, to a case to which thev may apply it 
IS incumbent on the Court to hold a regular 
inquiry and to invite the parties to proper 
evidence even if the parties arc somewhat in- 
different, as otherwise justice could not be 

^ >”=('9^1) 1 M.L.f. 

ZJ4. Where the respondent to an anneal 
dies during its pendency, but no enquiry is 
made, as no information is given toThc 
Lourt which would lead to an enquiry, the 
provisions of the rule arc not directly con- 
travened by the omission to appoint a guar- 
dian ad litem. 1936 O. 67=11 Luck. 486 
It IS not to be assumed as a matter of course 
that If a plaintiff alleges that a defendant is 
of unsound mind the Court must immedi- 
ately accept It and appoint a guardian ad 
htem under R b. Court has to appoint a 
guardian ad litem only when a defendant 
has been adjudged a lunatic in an inquisition 
under the Lunacy Act or when the Court 
dself on inquiry has found that the defen- 

-!ou r ’"‘"‘I- 38 C.W.N. 900 

*T’ . • ^V^^erc there was no adjudi- 

cation that a person was of unsound mind, 
nor was there any cnquirj- resulting in the 
finding of the Courts that he was by reason 
of unsoundness of mind or mental infirmity 
mcapablc of protecting his interest in the 

thi’n! himself as 

the ne.xt friend of the lunatic and on his 

1936 K. 121. See also 1937 M.W.N. 398. 
Inquiry under R. 15-Scopo of-.Act IV of 
^^*^I'Unacy proceedings under— Scope of 
Distinction— Finding in latter— Not %n- 

^^5=25 A.L.r. 
1082_19_8 A. 108. The rule applies to exe- 
cution proceedings. 19 M. 219 ( 226) The 

provisions of R. 15 do not appV in terms 
to the proceedings before Privy Council 
though their Lordships would ordinarily rc- 
quirc an insane person to be adequately 
represented before them so that his interests 
m ght be protected. 158 I.C. 338=1935 O 
W.N. 1071. Where one of the parties to 
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1 6. Nothing in this order shall apply to a Sovereign Prince or Ruling Chief 
c . f D • j suing or being sued in the name of his state, or beincr 

Chkh""® direction of ^[the Central Government, or the 

Crown Representative, or a Provincial Government] 
in the name of an agent or in any other name, or shall be construed to affect or 
in any way derogate from the provisions of any local law for the time being in 
force relating to suits by or against minors or by or against lunatics or other persons 
of unsound mind. 


LEG. REF. 

' Substituted for ‘‘ the Governor-General in 
Council or a Local Government ” by A.O., 1937* 

NOTES. 

the suit is a person of unsound mind, but a 
major, the Judge should in the first place 
ascertain whether he is a person of unsound 
mind, and whether he is to be represented 
by a guardian or not, and should then 
proceed with the hearing of the suit. 1933 
A. 149. The fact that a person of high 
position liad renounced the world and 
become a sanyasi, devoting himself wholly 
to spiritual things and entirely neglecting his 
worldly affairs, would not of itself, however 
unusual such conduct might be in a man of 
high position of a zamindar possessing 
considerable landed property, justify the 
Court in holding that by reason of unsound- 
ness of mind or mental infirmity he was in- 
capable of protecting bis interests, when 
suing or being sued within R. 15. But a 
persistent delusion of being haunted by 
demons, of persecution by imaginary voices 
attributed to gases issuing from various 
parts of his body and the religious megalo- 
mania whicli led him to regard himself as 
destined to be in some sort of a saviour of 
the world are symptoms which would justify 
the conclusion that the person is suffering 
from systematic delusional insanity and in- 
capable of managing his own afiairs. 31 
C.W.N. 1087=101 I.C. 363 (2)=1927 
P.C. 123 (P.C.). Applicability — Deaf 

and dumb persons. 1930 L. 425=126 I.C. 
579. 

The position of lunatic and minor is 
THE SAME. — A sale of a lunatic’s property 
in execution of a decree against him in a 
suit in which he was not represented by a 
guardian ad litem is a nullity and the lunatic 
can resist an action for possession without 
setting aside the splc. [32 C. 296=32 I. A. 
23 (P.C.); 38 M. 1076, Dist.); 34 I.C. 
551=4 L.W. 228; 33 C. 1094; 18 C.W.N. 
1329=20 C.L.J. 291. Where guardian of 
respondent died before appeal was argued 
and appeal was subsequently decided, held 
that it was not valid and binding. 1936 L. 
861 (Reversing 38 P.L.R. 320=161 I.C. 
987). But see 1936 A.L.J. 964=1936 A. 
806. (Where it was held that it was only 
an irregularity and that if there was no pre- 
judice to any party the decision cannot be 
set aside; and that in any event the appeal 
could be revived and proceeded with with 
nroper guardian or next friend appointed). 
Where a decree is obtained against a lunatic 


on the refusal of Court to appoint a guar- 
dian ad litem for him, the representatives of 
the lunatic cannot after his death raise an 
objection in execution that the decree was 
null and void. 45 I.C. 219. The provi- 
sions of this rule are not exhaustive and 
lunatic can sue through his next friend 
though not adjudged a lunatic under any 
law. 33 C. 1094 ; 24 M. 504; 23 B. 658. 
See also 13 B. 656. Omission to appoint a 
guardian ad litem for a man of unsound 
mind does not render the whole suit invalid 
ab ittitio. 22 I.C. 673. Rule applies 

whether the lunatic is adjudged or not. 3 
L.W. 301=34 I.C. 428; 16 I.C. 885; 29 
I.C. 595=13 A.L.J. 562; 34 I.C. 551=4 
L.W. 228 ( 7 C. 242; 13 B. 656; 24 M. 504, 
Foil.) Defendant alleged to be of unsound 
mind by one party denied by the opposite 
party — Judicial inquiry is necessary. 1922 
C. 86. There is no established rule of 
practice requiring that suits relating to a 
lunatic’s property should be brought by the 
lunatic manager and not by himself. On 
the contrary the code contemplates suits by 
persons of unsound mind whether so ad- 
judged or not. Though it is true that a 
person so incapacitated has to sue by a next 
friend, yet next friend is not a party and 
the absence of a next friend is immaterial. 
27 I.C. 459=19 C.W.N. 45. Person of 
weak mind can sue through a next friend. 
83 I.C. 253=1925 N. 245. See. also 48 L. 
W. 6ia=(1938) 2 M.L.J. 810. Power-of- 
attorncy granted by plaintiff — Plaintiff in- 
capable of protecting his interests — Suit by 
next friend for revocation is maintain- 
able. 48 L.W. 610=(1938) 2 M.L.J. 810. 
Notice of unsoundness — Duty to 
guardian — Decree. 50 I.C. 109=17 A. 
L.J. 257. Lunatics arc under the peculiar 
protection of the Court and from the 
fact that by reason of the ignorance of the 
Court no enquiry was made, the decree 
passed against a lunatic without the appoint- 
ment of a guardian cannot be said to Dc 
binding upon him. Such a decree is a 
nullity. The lunatic so aggrieved is no 
confined to the solitary remedy by way ot 
review only; he can through his 
institute a suit for a declaration that the 

decree is not binding on him. 1937 A.L.J. 
17=1937 A. 29. 

Absence op Enquiry into unsoundi;^ 

OP MIND— EfPECT on 
inquiry contemplated by R. L ^ 

precede the filing of the plaint. 1937 * 

N. 398. Non-compliance with R. 
—Defendant alleged to be of unsound mmd 
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LOG. AM. — [Madras.] Add as r. 17 of O. 3 a : — 

“ 1 7 . In suits relating to the person or properly of a minor or other person under the super- 
intendence of the Court of Wards, the Courts in fixing the day for the defendant to appear and 
answer shall allow not less than two months’ time bct\vccn the date of summons and the dale for 
ap|>earancc." 

ORDER XXXIII. 1 
Suits by Paupers. 

Suits may be instituted in I. Subject to the following provisions, any suit 

forma pauperis. may bc instituted by a pauper. 


LEG. REF. 

* Amendments for Rangoon, see p. 1337 . 

NOTES. 

in midst of hearing of suit — Issue as to un- 
soundness of mind not raised and tried — 
Finding on written statement subsequently 
filed and without taking evidence is not 
binding — Decree is liable to be set aside. 
1938 P.W.N. 705=1939 P. 25. Where a 
suit on behalf of a person of unsound mind 
has been tried out, without any inquiry into 
or finding as to the plaintiff’s unsound mind, 
the a|)pcllate Court which finds out the 
defect must itself hold the enquiry, and not 
direct the trial Court to hold it; and if as 
a result of the enquiry the appellate Court 
finds that unsoundness of mind as required 
by R. 15 is made out, it must hold the trial 
to be in order and must dispose of the appeal 
on the merits; but if on the other hand the 
unsounrlness of mind is not made out, the 
suit must be held to be not in order, and the 
proceedings being illegal the decree must be 
held to be a nullity. 38 C.W.N. 1081 = 
1935 C. 224. Sec also 1937 M.W.N. 398. 

Revision. — Application for enquiry under 
R. 15 — Wrongful dismissal — High Court can 
set aside by virtue of inherent powers. 23 
A.L.J. 1082= 50 A. 335=1928 A. 108. 

O. 33. — This order applies to patiper 
suits; .'ind O. 44 applies to pauper appeals. 
As to applicability of this order to pauper 
appeals, sec 1936 Pesh. 69=161 l.C. 9M. 
There is no machinery in O. 33 by which 
Court is enabled to allow plaintiff to con- 
tinue as a pauper a suit instituted in the 
ordinary way. 1932 C. 655=36 C.W.N. 
567. Hut see 36 C.W.N. 1035=56 C.L.J. 
148=f»0 C. 827: 64 M.L.J. 728; 161 l.C. 
359=43 L.W. 380=1936 M. 158 (Partition 
suit); 40 C.W.N. 747=162 l.C. 689=1936 
C. 221 (coittra). See also 57 M.L.J. 677. 
An application for the grant of probate or 
letters of administration, which is clearly a 
proceeding in a Court of civil jurisdiction, 
is subject to the provisions of O. 33, C.P. 
Code, and the rules of that order are there- 
fore applicable to such an application, TTie 
mandatory language of S. 19-1 of the Court- 
Fees Act is subject to the provisions of 
O. 33. The Court has power to order 
letters of administration or probate to issue 
t»j foniuj pauperis making tlie fees paj’able 
to Government under S. 19-1, Court-Fees 
Act and any other Court-fees payable as a 
first charge upon the subject-matter of the 
grant pursuant to O. 33, R, 10. 47 L.W, 
731=1938 Mad. 486. 


Vakalatnama. — When an application for 
leave to sue as a pauper is granted, a 
vakalat filed by a pleader in the application 
must be considered to have become a vakalat 
given for the suit as well, unless it is dis- 
tinctly limited and confined to the pauper 
petition alone. No fresh vakalat is neces- 
sary to conduct the suit. 1934 M. 690=67 
M.L.J. 594. 

O. 33, R . 1. — Person entitled to property 
—If a pauper. 119 l.C. 697=1929 N. 319. 

Scope of Rule.— An applicant to bc dis- 
qualified to sue as jiauper must be possessed 
of means sufficient to pay Court-fees, and 
not merely entitled to property. 105 I. (3. 
30. Whether a suit instituted in the ordi- 
nary way may be continued as a pauper suit. 
See notes under O. 33, supra. Whether 
S. 141 makes the general provisions of the 
Code applicable to proceedings for the grant 
of succession certificate under the Succes- 
sion Act of 1925. 155 l.C. 1118=1935 A. 
735. In 5 C. 819 it was held that Court had 
power to allow a defendant to defend in 
forma pauperis. English law is different 
from Indian law. 2 P. 879=4 Pat.L.T, 
538. No Court-fee is payable upon a bill 
or plaint in England and only the costs of 
conducting the litigation such as payment of 
fees to lawyers, etc., has to be incurred. 2 
P. 879. 

Who can sue as a pauper. — .A person 
who has obtained leave to sue under S, 18 
of the Religious Endowments Act can be 
permitted to sue in forma pauperis. 24 M. 
419. Where a suit is filed on behalf of an 
estate and the estate is not a pauper, the 
trustee representing such estate may claim 
to bc allowed to file a suit in forma pauperis 
(7 ^. 390, Foil.) 1933 M. 883=65 MX.J. 
781. A minor can sue as a pauper although 
his next friend has substantial means. 3 

r (2 ):. 37 C.L.J. 39+ 

— 1923 C. 656. A next friend who is a 
patter can sue in forma pauperis. 11 B. 

Leave to sue in forma pauperis 
executor — (jrant of leave. 
1930 L. 735 (2)=125 l.C. 611. An exc- 
cutor t^ay be allowed to petition for, and, 
if entitled thereto, obtain probate m forma 
patiperis. 18 B. 237, An administrator 

3n estate can also sue as a pauper. 7 M. 
390. An Official Receiver in whom the 
estate of an insolvent has vested under 
S. 28 (2) of the Provincial Insolvency Act 
by Nurtue of an order of adjudication made 
by the Court, can institute a suit as a pauper 
for recovery of the said estate, provided he 
lulhls the conditions laid down in the 
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Explanation.-— \ person is a “ pauper ” when he is not possessed of sufficient 
means to enable him to pay the fee prescribed by law for the plaint in such suit 
or, where no such fee is prescribed, when he is not entitled to property worth 
one hundred rupees other than his necessary wearing-apparel and the subject- 
matter of the suit. " 



NOTES. 

explanation to O. 33, R. 1. The word 
“person” in the rule would include both 
natural and legal persons and would not ex- 
clude the Official Receiver. The test is 
not whether he is the legal owner, but whe- 
ther as legal owner, as distinct from his 
personal capacity, he is a pauper or not. The 
fact that he is not a pauper in his individual 
capacity is immaterial. I. L. R. (1937) 
Mad. 784=1937 Mad. 549= (1937) 1 M. 
L*. J. 727 (F. B.). Order 33 applies 
to suits by companies. The term 'persons’ 
in the order includes companies also. 41 M. 
624=34 M.L.J. 421. Firm can be consi- 
dered to be ‘person’ under R. 1. Where a 
firm brings a suit for recovery of certain 
amount by way of damages for certain 
wrongful acts but afterwards becomes in- 
solvent and the suit is dismissed as Official 
Assignee refused to prosecute it the firm 
can be granted leave to appeal as a pauper 
even though there is possibility that some 
of the assets will come back to the firm later. 
1930 R. 272. A shebait suing his co-she- 
baits and an alienee for recovery of endowed 
property may be allowed to sue m forma 
pauperis', the fact tliat his co-shebaits arc 
possessed of means is perfectly immaterial. 
11 I.C. 892. An idol is a “person” who 
comes within the meaning of R. 1. 31 N. 

L.R. 413=1935 N. 209. Where the slw- 
bait is suing for recovery of possession of 
debuttcr properties with an application for 
permission to bring the suit as a pauper the 
question that requires consideration is whe- 
ther the trust property vesting in the idol 
is sufficient to pay Court-fees or not. 152 
I.C. 241 (1) = 1934 P. 531. The question 
whether the shebait has funds of his own is 
irrelevant. 31 N.L.R. 413 (noted supra). 
0927 C. 309, Foil.). 

Explanation. — See 30 B. 593; 10 B. 207; 
10 A. 467; 1936 O.W.N. 237=1937 O. 431. 
It cannot be laid down that the subject-mat- 
ter in dispute in the suit can in no circum- 
stances be taken into account in considering 
whether the plaintiff is possessed of sufficient 
means to enable him to pay the Court-fee or 
not. The Explanation to R. 1 consists of 
two distinct parts, and while under the 
second part the legislature has advisedly 
excluded the subject-matter of the suit, it 
has obviously refrained from excluding it in 
the first part. In cases coming under the 
first part, it is not possible to hold that the 
subject-matter of the suit must always and 
of a necessity be excluded from considera- 
tion. Whether or it should or should not 
be excluded is a matter for the considera- 
tion of the Court. The words “possessed of 
sufficient means to enable him to pay the fee*' 
are not equivalent to “possessed of sufficient 


property to enable him to pay the fee.” 1937 
A. L. J. 1171=1937 All. 740. The 
hyo clauses in explanation to R. 1 are 
disjunctive. Hence where there is a fee 
prescribed in the plaint, possession of a part 
of the subject-matter can be considered and 
the words “subject-matter of the suit” in 
Cl. (2) cannot be imported into Cl. (1). 
149 I.C. 1004=1934 A. 323. Sec. also 1933 
P. 203; 67 M.L.J. 581. The comma after 
the word “suit” in the explanation to 0. 33, 
R. 1. separates the first part of the expla- 
nation from the second part; it would there- 
fore follow that the words “other than his 
necessary wearing apparel and tlie subject- 
matter of the suit,” qualify only the second 
part of the explanation and not the first. 
Where it is found or agreed that the plain- 
tiff has a salcaide interest in certain items 
of the property in suit it would be contrary 
to the spirit of O. 33, if the plaintiff could 
ignore that property on which money could 
be raised. 5I L. W. 633=1940 Mad. 
754=(1940) 1 M.L.J. 813. Where an ap- 
plicant for leave to appeal as a pauper is 
in possession of the subject-matter of the 
suit, the CTourt should take into consideration 
its value in determining whether or not he 
should be allowed to appeal as a pauper. 
42 P. L. R. 266=1940 Lah. 310. In 
deciding whether an applicant for per- 
mission to sue in forma pauperis is possessed 
of sufficient means to enable him to pay the 
Court-fee prescribed by law, the possession 
by the applicant of an occupancy holding 
must be taken into consideration. The 
Court will have to consider whether the ap- 
plicant can convert the occupancy holding 
into cash so as to enable him to pay the 
Court-fee. I. L. R. (1938) Nag. 171= 
1938 Nag. 176. The word “persons” 
in O. 33 has reference to all those who have 
a right to institute a suit under the Code. 
O. 33 applies to all prospective plaintiffs or 
persons in whom any right to relief exists 
within the meaning of O. I, R. 1 of the 
Code. (1930 R. 272 and 1918 M. 362. Foil.; 
1930 R. 259, not Foil.) 31 N.L.R. 413=1935 
N. 209. A person who applies for 
to sue as a pauper is not bound to try ;md 
raise funds by mortgaging his claim. 3 M. 
249. Wlicrc an applicant for permission to 
sue as pauper is sliown to own considerable 
properties, hut all of them are heavily mort- 
gaged, some being with possession and sorne 
being the subject of suits, evidence has to 
be taken to enable the Court to judge whe- 
ther any monev can be raised on the prop - 
tics. If it cannot be reasonably held that 
the applicant can raise the amount necessary 
for the suit, he will be allowed to si^as a 
pauper. 1S2 I.C. 2«»=40 L.W. 27fclW 
M. 562 (I). See. also 7 Cut.L.T. 28. It 
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r [Bouday.] The following sentence shall be added to the Explanation to r. i 

of O. 33 , namely; — ^ 

shall be exdudcT’^^*"® whether he is possessed of sufficient means the subject-matter of the suit 
[Madras.] 

Explanation (i). — A person is a pauper— 

(u) when he is not possessed of sufficient means to enable him to pay the fee Drescribed 
by law for the plaint in such suit, or ^ ^ prescriDca 

n.h.r ,h “ prescril^d w-hen he is not entitled to property worth one hundred rupees 

Other than his wearing apparel and the subjcct*mattcr of the suit. ^ 

ExplantUion (ii).— Any part of the subject-matter of the suits which the opposite party relin- 
quishes and place at the immediate disposal of the plaintiff shall be taken into account in considering 
the question ot the possession of sufficient mcaas by the plaintiff, ^ 

,h.ti 1 a '■‘^Pr«cntative capacity the question of pauperism 

shall be determined with reference to the means possessed by him in such capacity, ^ ^ 


NOTES. 

cannot be laid down as an abstract proposi- 
tion that in even,’ case where plaintiff has 
got a mortgage or similar claim, he cannot 
be regarded as a pauper. It all depends on 
circumstances of each case, but until it is 
shown that plaintiff can raise money, he is a 
pauper and entitled to permission to sue as 
such. 152 I.C. 938=40 L.W. 370=1934 
M. 501. See also 1929 L. 821. Suif to rc~ 
t/erm— Equity of redemption — Should be ex- 
cluded in calculating means. 19 N.L.R. 
165=1924 N. 44. See also 45 C.W.N. 426; 
1933 M. 679=65 M.L.J. 277. Occupancy 
tenancy is not property. 90 I.C. 949= 
1925 N. 438. Suit in forma pauperis — /Id- 
mission of part of the claim by defendant 
cannot dispauper plaintiff. 47 B. 523=25 
Bom.I..R. 199. Meaning of the words 
"other tiuin his necessary wearing apparel 
and suhfect-matler of s\tit" . See 1926 N 
273; 1928 N. 24; 1928 L. 271; 1929 N. 319] 
“Is not possessed of sufficient means" in the 
explanation. See 100 I.C. 264=1927 C. 
309. Mortgage in petitioner’s favour is 
•means’. 1929 L. 821. See also 1934 M. 
561. Ordinary ornaments of womeix are 
wearing apparel and ought to be excluded. 
{Ibid. ) So also dower de.ht not reduced to 
possession. {Ibid.) Ornaments w’orn by a 
woman on her person cannot be classed as 
necessary wearing apparel, when she is ap- 
plying for leave to sue as a pauper. 1938 
P.W.N 804=19 Pat.L.T. 844. ‘ Explana- 
tion— Sufticicnt means— Pro/>rr/y involved m 

suit whether can be taken into account Effect 

of word ‘possession’— Injunction restrain- 
ing parties from dealing with suit amount 
after termination of suit pending decision 
as to Court-fee — Propriety. 34 C, W N 
188=1930 C, 147. The existence of joint 
family property of a joint family of which 
the applicants suing as paupers are mem- 
bers, may amount to 'means' within the 
meaning of R. 1. 1934 A.L.J. 247=1934 

A. 396. In considering whether a person 
is a pauper the subject-matter of the suit 
should be excluded. A decree obtained by 
a pauper plaintiff for partition and separate 
possession of properties subject to his lia- 
bility to pay debts against which he seeks 
to appeal in forma pauperis in respect of his 
liability for the debts should be excluded in 


considering w’hether he is entitled to leavp 
to appeal as pauper. 1934 M. 653 (1)=:67 
M.L.J. 581. For determination of the ques- 
tion whether a person is of sufficient means 
to enable him to pay Court-fee on the plaint 
any property of which he may be in posses- 
sion will not be excluded from consideration, 
even though it may form part of the sub- 
ject-matter of his suit. The subject-matter 
of the suit has to be excluded from the con- 
sideration only at the time when Court 
comes to consider under the second part of 
the explanation to what propertv he may be 
entitled. 144 I.C. 230=1933 P. 203. Srr 
also 1930 C. 147; 67 M.L.J. 581. Where 
plaintiff claims to be owner of the property 
in dispute but the property is in possession 
of defendant who sets up adverse title. Held, 
that it was entirely different from a case 
where plaintiff in a mortgage suit has the 
equity of redemption which may be treated as 
his "asset"; here the plaintiff could not raise 
a penny on such property which could not 
therefore, be treated as his "asset". (1928 
L. 271, Dist.) 1933 L. 528. The mere 
fact that the applicant's husband has pro- 
perly is not sufficient reason for disallowing 
her application to sue in forma pauperis. 
44 I.C. 723=3 Pat.L.J. 178. Nor can the 
earnings of a brother in service be regarded 
as property belonging to plaintiff. 158 I.C. 
369 (1)=I935 L. 965. A person may have 
rich relations, and yet he or she herself may 
not be m a position to pay Court-fee. If he 
IS not possessed of any means, the question 
whether or not the alleged rich relations of 
the applicant were in a position to pay Court- 
fee which the applicant would have to pay 
should not be gone into, and he should be 
*”owcd to sue as a pauper. 146 I.C. 473= 
lyjj A. 556. An applicant for a succession 
certificate can be considered to be a "pauper’^ 
only if he is not possessed of sufficient 
means to enabje him to pay the Court-fee 
on the^ppHcation for succession certificate. 

155 I.C. 1118=1935 A. 735. The deposit 
required under S. 379, Succession Act, can- 
considered to be the "Court-fee pay- 
able on the plaint", or in the case of the 
application for certificate, on such applica- 
tion, for the purpose of determining whether 
the applicant is a "pauper". {Ibid.) A 
woman who has been permitted to sue as. 
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2. Every application for permission to sue as a pauper shall contain the 

Content of application. pa/ticulars required in regard to plaints in suits ; a 

scncaule ot any movable or immovable property 
belonging to the applicant, with the estimated value thereof, shall be annexed 
thereto ; and it shall be signed and verified in the manner prescribed for the signing 
and verification of pleadings. 


NOTES. 

pauper cannot be asked to furnish security 
for costs under O. 25, R. 1. 36 I. C. 320 
= 10 Bur.L.T. 105; 1928 L. 960. An 
order for security for costs passed in an 
ordinary suit ceases to operate as regards 
the antecedent costs if leave is given to con- 
tinue the suit as a pauper before the period 
for furnishing the security' has expired. 13 
Bom.L.R. 955=36 B. 415. 

Appeal. — Where money deposited into 
Court under decree of lower Court and 
drawn by plaintiff appellant was sufficient 
for payment of Court-fee on appeal, she 
cannot be allowed to institute the appeal in 
forma pauperis. 94 I.C. 337=1926 M. 567 
=5nM.L.J. 114. 

Revision. — Order, either rejecting or 
granting an application for leave to sue tn 
forma pauperis, amounts to case decided and 
if the order falls within the purview of Cls. 
(o), (6) or (r) revision is competent. 1931 
R. 318. See also 1938 O.W.N. 561=1938 
Oudh 146; 1941 O.A. 427; (1941) 2 M.L. 
J. 505; 7 Cut. L. T. 28. From an order 
allowing a pauper application defendant can 
have no possible grievance, assuming the 
order was wrong. The only person really 
affected is the Crown High Court can inter- 
fere in a proper case, but it would be slow 
to move at the instance of the opposite 

party. 151 I.C. 316=1934 L. 295. See 
also 1930 A.L.J. 901 = 1930 A. 708=52 A. 
927; 1940 O.W.N. 259; 1940 O.W.N. 626. 

Practice and Procedure. — Court should 
not allow plaintiff to sue m forma pauperis 
without affording defendant an opportunity 
to prove that plaintiff is not a pauper. (10 
B. 207; 30 B. 593, Rel. on.) 23 I.C. 974. 
Order as to pauperism or otherwise ought 
not to be made on mere conjecture. 1931 
R. 318 [referring to 5 R. 296 (F.B.) and 
7 R. 339). Application to sue m forma 
pauperis — Dismissal without deciding fact 
of pauperism — Legality — Interference in re- 
vision. 1930 A.L.J. 901=52 A. 927. Re- 
port of Tahsildar as to possession of means, 
when good or otherwise. 28 I.C. 87=39 
P.L.R. 1915. Where pauper application is 
dismissed. Court can extend time for pay- 
ment of Court-fee. 18 L.W. 451=46 M.L. 
J. 254. fl/jo 66 C.L. J. 78. Where sub- 
sequent to application to sue as a pauper, the 
applicant receives a sum of money sufficient 
to defray the suit expenses Court has no 
jurisdiction to grant leave to sue as a pauper. 
61 I.C. 958=13 L.W. 76. A suit instituted 
in the ordinary way may be allowed to be 
continued m foruxa pauperis. 60 C. 827= 
57 C.L.J. 441. See also 37 L.W. 725= 
1933 M. 498=64 M.L.J. 728; 57 M.L.J. 
677; but see 36 C.W.N. 567=1932 C. 655= 


139 I.C. 520. Once application to sue as a 
pauper is admitted, plaintiff can only be dis- 
paupered under O. 33, R. 9 on the grounds 
mentioned therein. If during the trial of 
the suit, it appears to Court that plaintiff 
has got no cause of action, the plaintiff’s 
suit will be dismissed and he will not be 
merely dispaupered. 157 I.C. 520=1935 
Pat. 449. 

Burden op Proof. — As to pauperism is on 
the applicant himself, see 1926 N. 273. 

Limitation. — An application for leave to 
sue as a pauper presented five years after 
attaining majority is barred, and cannot be 
allowed. 26 I.C. 90=1 L.W. 668. 

Legal Representative of pauper plaintiff 
cannot continue suit after plaintiff’s death 
unless such legal representative is also a 
pauper. 104 I.C. 347=1927 L. 665; 24 L. 
W. 550=1925 M. 819; 1928 M. 66; 36 B. 
279=11 I.C. 724=13 Bom.L.R. 577; 25 A. 
137; 33 C. 1163; 26 I.C. 714; 64 I.C. 63. 
Where one of the applicants to sue as pau- 
per dies during pendency of the application, 
his legal representative is entitled to be 
brought on record in his place, and to conti- 
nue the proceedings as a suit by substitution 
on payment of Court-fees, or else by filing 
a fresh application for leave to sue as pau- 
per. Court, not allowing the applicants time 
for substituting the heirs of deceased apph; 
cant, acts with material irregularity. D 
Pat. 738=1936 Pat. 591. . , 

O. 33, R. 2. — A petition to sue in forma 
pauperis which fails to comply with the pro- 
visions of R. 2 ought to be rejected. 6 
Bur.L.T. 141=20 I.C. 640. The Court 
has power to allow a plaintiff to continue 
PI forma pauperis a suit which has been 
instituted in the ordinary way, but before nc 
can do so, there must be an application tor 
permission which must comply with O. 

R. 2. 196 I.C. 40. R. 2 is mandatory. 

An applicant who is a member of a joint 
family must enter all the joint family pro- 
perties in a schedule under R. 2 for mtor- 
mation of all Courts inasmuch as he is 
titled to a share of that property on 
tion. The same proposition holds sood « 
respect of a minor member of a joii^ family. 
1934 A.L.J. 247=1934 A. 396. The pro- 
perty which is the siibjcct-maltcr of the smt 
is not exempted from tlic operation 
R. 2. 177 I.C. 311=1938 M. 

Mortgage decree — Mortgagor 
leave to appeal in forma 
Duty to state in affidavit vacation f 
equity of redemption. 45 C. W.N. 4^, 
As to necessity for ver^cat.on 

-W32‘'l'° ?«''“w"e'th"' ve^ficition is 
squired in ^e Te of pauper .ppcals. 


0» 33, R. 3] The Code op Civil Procedure (V of 1908). 


1223 


3 . Notwithstanding anything contained in these rules, the application shall 

„ * r 1 • be presented to the Court by the applicant in person, 

Presentation of application. lu- . jt r ’ *• '/-i -.- 

unless he is exempted from appearing in Court, in 
which case the application may be presented by an authorized agent who can 


NOTES. 

1937 Nag. 108. When allegations in plaint 
show prxnta facie, cause of action the appli- 
cation to sue as a pauper should not be 
dismissed except on merits. 30 I.C. 689. 
Substantial compliance with the provisions 
of the rule will be sufficient. 138 I.C. 335 
= 1932 L. 328. Code is not designed as a 
trap which a litigant must try to avoid by 
all means in his power but is designed to 
enable Court to ascertain the real points in 
issue between the parties and come to a 
speedy and clear determination of those 
points. 1932 L. 328 (1929 R. 128, Ref.); 
140 I.C. 74. See also 1939 Rang. 351; 171 
I.C. 412. Where a pauper application 
omits to mention applicant’s immovable 
property and also fails to submit a list of 
such property when required, the application 
is not in proper form. 192.^ O. 118; 1930 
P. 308. But see also 8 Pat.L.T. 794=104 
I.C. 364. Application to sue as pauper 
omitting to mention a few articles of trifling 
value which would not affect the decision 
of Court as to pauperism would not he 
ground for disallowing the application. 140 
I.C. 74=1932 P. 308. 5ee also 151 I.C. 
635=38 C.W.N. 548=1934 C. 640; 39 P, 
L.K. 665. In an application for leave to 
sue as a pauper in respect of a claim under 
the Fata! Accidents Act, failure to give parti- 
culars of all the beneficiaries Is a defect in 
form but where the plaint includes a claim 
for loss of petitioner's personal effects as 
well and Court-fee on that portion of the 
claim alone exceeds the value of the peti- 
tioner’s belongings, plaint cannot be rejected 
and the whole claim should he considered 
on its merits. 59 C.L.J. 391=38 C.W..M 
551 = 1934 C. 632. Where prior to the 
rejection of an application for leave to sue 
as a pauper, the applicant is granted on his 
request time for payment of Court-fee and 
the Court-fee is paid within that time, the 
plaint is treated as having been filed on the 
date when the application for leave to sue 
in fortna pauperis was filed and not on the 
date when the Court-fee was actually naid 
1940 O. 59=1939 O.W.N. 920. See also 
I.L.R. (1939) 2 Cal. 68=1939 Cal. 394- 
1939 Kang.L.R. 629. Plaint filed with stamp 
duly— Filing of written statement raising an 
objection as to valuation of suit and pay- 
ment of Court-fee— Framing of issues one 
of which related to the valuation of suit and 
Court-fee payable— Trial of this issue as a 
preliminary issue — Decision by Court that 
additional Court-fee was payable — Appli- 
cation by plaintiff to continue suit m forma 
pauperis on the ground of inability to pay 
the additional Court-fee demanded is main- 
tainable — Proper procedure to be followed 
by Court. 30 L.W. 6.37=1929 M. 828=57 
M.L.J. 677; 60 C. 827; 64 M.L.J. 728. 


See also 35 C.W.N. 1035=56 C.L.J. 148; 
35 C.W.N. 567=1932 C. 655=139 I.C. 520; 
6 Cut.L.T. 39=1940 Pat. 667. 

O. 33, Rr. 2 and 5. — Omission to include 
one solitary item of property in schedule of 
properties attached to an application for 
leave to sue as a pauper is not such a defect 
in the form or frame of the application as 
to cal! for rejection under R. 5 (a), where 
the application is otherwise regular. 151 
I.C. 635=38 C.W.N. 548=1934 C. MO. 
See also 140 I.C. 74=1932 P. 308. As to 
power of Court to reject application under 
R. 5, and to reject it under O. 7, see. 156 
I.C. 402=1935 Pat. 193 Per Division Bench. 
— Where a plaintiff sues in a representative 
capacity, as manager or sarburakar of an 
institution, unless it is shown that he is in 
possession of propertj' belonging to the insti- 
tution sufficient to enable him to pay tlic 
Court-fee prescribed by law for the suit, he 
may be allowe<l to sue in forma pauperis, 
even if it is shown that he has sufficient 
personal property of his own. His personal 
and representative capacities must be kept 
distinct. 1940 O.W.N. 259=15 Luck. 365 
= 1940 Oudh 148 (F.B.). 

O. 33, R. 2 and S. 149: Paupf.r ittition 
— Subsequent application to pay Court- 
fees — E piTxrr OF — Discretion of Court. — 
Under O. 33, C. P. Code, as amended by 
the Rangoon High Court, a pauper applicant 
is required to present a plaint together with 
his application to sue as a pauper. He mav 
at any time apply to the Court under S. 149, 
'C. P. Code, for leave to pay the Court-fee 
payable on the plaint. By making such 
application his prior application to sue as a 
pauper must he taken to be abandoned and 
will accordingly stand rejected. It is then 
incumbent upon the Court to deal with the 
application under S. 149. The Court must 
exercise its discretion judicially and must 
consider all the circumstances of the case, 
including, of course, the fact that, if the 
appheahon is granted, the plaintiff may. by 
presenting and subsequently abandoning a 
petition for leave to sue as a pauper, have 
obtained a valuable extension of time, and 
that the Court, by exercising its discretion 
in the plaintiff’s favour, may in effect be 
extending the limitation of time imposed by 
statute. 1938 Rang.L.R. 629. 5'c^ also 
15 Luck. 68=1940 Oudh 59; 1939 Cal. 394. 

O. 33, R. 3, — Form of petition — Separate 
affidavit instead of verification is sufficient. 
1923 L. 6W. An authorized agent in R. 3 
does not include a recognized agent or a 
pleader as such. 80 P.L.R. 1915=28 I.C. 
448. See also 7 P. 825. Leave to sue tn 
forma pauperis ought not to be refused on 
insufficient ground. If Court does so, Higli 
Court will interfere in revision. 26 M. 
M,LJ, 343=23 I.C. 82. Presentation through 


1224 


The Civil Court Manual (Imperial Acts)^ [O. 33, R, 4 


answer all material questions relating to the application, and who may be examined 
in the same manner as the party represented by him might have been examined 
had such party attended in person. 

LOG. AMS. — [Allahabad.] In O. 33, r. 3, after the words “ unless he is exempted from 
appearing in Court ” add the words “ or detained in prison.” 

[Madras.] Add the following at the end of r. 3 : — 

“The High Court may by general or special order exempt any person or class of persons from 
the obligation to present in person an application for permission to sue as a pauper.” 

4. (i) Where the application is in proper form and duly presented, the 

Examination of applicant. applicant, or 

his agent when the applicant is allowed to appear 
by agent, regarding the merits of the claim and the property of the applicant. 

(2) Where the application is presented by an 
agent, the Court may, if it thinks fit, order that the 
applicant be examined by a commission in the manner 
in which the examination of an absent witness may be 
taken. 


If presented by agent, Court 
may order applicant to be 
examined by commission. 


Rejection of application. 


5. The Court shall reject an application for per- 
mission to sue as a pauper — 


NOTES. 

the Nazir is sufficient and proper. 58 I.C. 
%1 = 17 N.L.R. 22. See also 47 M.L.J. 
522. It is the ordinary practice for revetwe 
Courts to accept the natural guardian of a 
child as the guardian for purposes of petty 
litigation and not, except in important cases, 
take action as mentioned in O. 33, R. 3 (4). 
But where a landlord brought a suit for 
ejectment of minor tenant from what lie 
claimed to he his ‘sir* land, an agreement by 
which the mother of the minor gave up her 
defence that the minor was a perpetual lessee 
and gave up possession is one which requires 
sanction of Court for its validity. 14 L.R. 
69 (Rev.)c=17 R.D. 64. 

O. 33, R. 3 (Rangoon). — Where a 
petition for leave to sue in fornut poiiperu:, 
althougli otlicrwise in proper form docs not 
state the date on which the verification was 
signed, Court has jurisdiction under R. 3, 
as amended by the Rangoon High Court in 
1935, to allow an amendment of the petition 
to enable plaintiff to put in the date upon 
which the petition was verified. 14 R. 311 
=63 I.C. W2=1936 R. 279. 

O. 33, Rr. 3 and 4. — Court inquiring into 
pauperism after notice has jurisdiction to 
consider if plaint discloses cause of action 
or suit barred. 1939 Rang. L.R. 263=1939 
Rang. 351 . 

O. 33, R. 4. — Where the applicant w'ho 
seeks for permission to sue as pauper, is 
examined under R. 4, the opposite party has 
right to cross-examine. 60 I.C. 738. Court 
can enter into merits of a case under R. 4 
and for that purpose Judge can examine 
plaintiff who applies for permission to sue as 
a pauper. 3 P. 275=1925 P. 30. For that 
purpose Court may avail itself of such help 
he may render. The opponent has no right 
to examine applicant on merits of the claim. 
108 I.C. 657=1928 S. 118, In an inquiry 
under O. 33 Court cannot take evidence 
except that of the applicant himself on 


merits of the claim. 46 C, 651=52 I.C. 
610. But Court cannot examine witness for 
deciding the question of limitation or any 
other question than the pauperism of the 
applicant. 52 I.C. 610=46 C. 651. But 
see 50 I.C. 676, contra. 

O. 33, R. 4 (as amended by Rangoon 
High Court, 1935). — R. 4 of the new rules 
under O. 33. C.P. Code, as amended by 
Rangoon High Court in 1935, does not give 
any express authority to the Court to reject 
a plaint on the ground that it docs not show 
a cause of action after enquiry held under 
the rule; but when on the face of the plaint 
itself it does not show a valid cause of 
action, it docs not stand to reason that the 
Court cannot act upon that finding at any 
stage of the proceedings provided it has not 
infringed the rule that it should not adduce 
matters extraneous to the plaint in deter- 
mining whether it shows a valid cause of 
action or not. Since the reference to certain 
proceedings in the High Court cannot be 
deemed to be tantamount to adducing or 
matters extraneous to the plaint where those 
proceedings arc themselves mentioned in the 
plaint and the applicant himself ^*^*,* ^ 
those proceedings be read as part or the 
plaint, there is nothing which renders th 
order dismissing the application illegal. 
1937 Rang. 365. 

O. 33. R. 5.— R. 5 of O. 33 is by no means 
exhaustive; it merely stales a ® 

circumstances any of which if proved c 
pels the Court to reject the application. 
20 Pat.L.T. 720=1939 Pat. ^5. A" 
M parte order of rejection 
this rule is not governed by R* 

L.R. 386=157 I.C. 294=1935 N. I^- 
Application for leave to sue K l 
pauperis — Elements to be consid .. . 

^ . r%.. iQ aiscioac 
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1933 S. 82. For purpose of R. 4, Court 
should not embark upon doubtful questions 
of fact and law in order to see whether tlie 
allegations show cause of action. And the 
same applies to the question of local juris- 
diction. (1932 R. 107. Foil.) 141 I.C. 570 
=34 P.L.R. 557. In a proceeding under 

0. 33 it is open to Co»irt to consider not only 
statements made in plaint but also statements 
made in his examination by the applicant 
before determining whether her allegations 
disclose a cause of action as laid down in 
R. 5 (d), but Court cannot examine other 
witnesses for deciding questions other than 
the pauperism of the applicant. 7 R. 361 
= 1929 R. 273. See also 27 A.L.J. 1059= 
118 I.C. 669 (1). Where it is apparent on 
the face of the application to sue tii forma 
pauperis that the applicant is possessed of 
immovable property which he has not in- 
cluded in a schedule and on which he has 
placed no value, the application must be 
dismissed. 177 I.C. 311 = 1938 Pesh. 50. 
See also 7 Cut.L.T. 28. All matters 
mentioned in K. 5 need not be gone into 
unless raised. 96 I.C. 830=1926 L. W2. 
Elaborate enquire as to merits not to be 
made. 97 I.C. 349=1926 M. 1160; 10 R 
357=139 I.C. 265=1932 R. 107 (F B ) • 141 

1. C. 570: 160 I.C. 351 = 1936 P. 2- 4l’ M 
620=45 I.C. 95= 34 M.E.J. 399. See also 
notes under K. 6; nor complicated (]ncstions 
of limitation. 23 L.W. 406=92 I.C. 415= 
1926 M. 135. "Agreement'’ and “proposed 
Miit" in Cl. (e) explained. 37 I.C. 172. 
Cause of action means every fact which it 
would be necessary for the plaintiff to prove 
if traversed in order to support his right to 
the judgment of Court. UA I.C. 556= 
1936 R. 388. "A right to sue in R. 15 is 
the same thing as a cause of action" in R 5 
57 I.C. 9=31 C.L.J. 351. "Cause of 
action means a subsisting cause of action 
which can be enforced. 42 I C 519— V? 
M.L.T. 577: 41 M. 620=34 M.L.l Iw 
38 I.C. .566: 37 I.C. 172; 13 M L I 292’ 
54 I.C. 462=10 L.W. 589: 18 L.\V 5^ 
1923 M.W.N. 412=1924 M. 80. But "S; 
also 29 P.W.R. 1913. R. 5 (d) applies 
only to a case where allegations in the 
petition do not disclose a cause of action 
41 M. fi2(>=34 M.L.J. 399. Where au": 
gations in plaint show a cause of action an 

Ml forma pauperis should 
not be rejected mi Umme, even though it may 
be that on merits, plaintiff has no claim That 
IS a matter for investigation by Court at the 
trial. 1935 L. 124. (Government pleader 
has a right to cross-examine witnesses of 
the applicant and can also produce evidence 
to oppose the application. 12 I.C. 741=8 
A.L.j. 1148. Next friend suing on behalf 
of a minor need not be a pauper 58 I P 
446=23 C.W.N. 955. Omission; of som^ 
Items of property from the schedule of pro- 
perty submitted by a pauper applicant are not 
fatal unless they arc mala fide. 7 (Gut.L T 
28. Application for leave to sue in forma 
C.C.M.— 154 


pauperis — Dismissal of — Application for 

witlidrawal of pauper application to sue in 
forma pauperis bars subsequent pauper suit, 
not regular suit on payment of fees. 52 
I.C. 562. There is no distinction between 
an order of rejection under R. 5 and an 
order of refusal under R. 7. Both have the 
same effect. 33 I.C. 812=20 C.W.N. 669. 
See also 1937 Oudh 452. But see next case. 
Rules for rejecting a plaint differ from those 
for rejecting an application to sue as a 
pauper. 5 Bur.L.T. 123=16 I.C. 83. See 
also 156 I.C. 402=1935 P. 193; 1937 Oudh 
452. The fact that claim for some of the 
properties is not sustainable w'ill not justify 
Court in declining to grant leave to sue as 
pauper. 16 I.C. 012=1912 M.W.N. 38; 
20 I.C. 90=1 L.W. 668. Question of 
valuation — Court cannot go into pauper 
petition. 61 I.C. 891. Benamidar cannot 
be allowed to sue as pauper to give a non- 
pauper the right to evade the fiscal law by 
setting up a pauper nominee. 50 I.C. 520= 
1919 P.H.C.C. 232. Where application is 
made by a Hindu xvidoxv to allow her to 
file a .suit in forma pauperis, if she is in 
possession of sufficiently valuable estate left 
by her husband her application should be 
rejected. But before doing so Court should 
take into consideration that her possession 
is only that of a person with a life interest 
on which it is almost impossible to borrow 
any money. The argument that to save the 
estate necessary expenses may be incurred 
even by selling part of the property is of no 
avail, for there is always the difficulty of 
finding a purchaser who will be willing to 
buy the property under a title of this sort 
which the reversioners would be sure to 
attack. 1933 M. 883=65 M.L.J. 781. 
Insolvency is not one of the grounds men- 
tioned in R, 5 on which such an application 
can be rejected. 1925 M. 791=48 M.L.I. 
491. .Application for leave to sue as a 
pauper— Verification defective. 5 Bur.L.T. 
]23=16 I.C. fy. In an application to sue tn 
forma pauperis evidence should be confined 
entirely to the question of applicant’s pauner- 

T* L.W. .589. Bat see 

also 29 V .W .R. 1913. In order to bar an 
application under R. 5 (c), the agreement 
must be with reference to tlic subject-matter 
of the proposed suit. 37 I.C. 172. Where 
an application for permission to sue as a 
pauper is rejected under R. 5, the Court, 

^ the application can under 

o. \A9. allow the applicant to pay the requi- 
site Court-fee and treat the application as 
a plaint. If however tlie Court has refused 
to allow the applicant to sue as a pauper 
under R. 7 (3), then the Court while rejcct- 
»ng the application for permission to sue as 
pauper, cannot under S. 149 allow the appli- 
cant to pay the requisite Court-fee and treat 
the application as a plaint. Where the 
Court rejects an application for permission 
to sue as a pauncr. it cannot, after rejecting 
the app ication, by a separate and subsequent 
order allow the applicant to pay the requi- 
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(fl) where it is not framed and presented in the manner prescribed by rules 
2 and 3 , or 

(b) where the applicant is not a pauper, or 

(r) where he has, within two months next before the presentation of the 
application, disposed of any property fraudulently or in order to be able to apply 
for permission to sue as a pauper, or 

{(i) where his allegations do not show a cause of action, or 


NOTES. 

site Court-fee under S. 149 and treat the 
application as a plaint. Per Allsop, J . — 
The Court, having once passed an order 
refusing to allow an applicant to sue as a 
pauper, may after the proceedings have been 
reopened, exercise jurisdiction under S. 149. 
164 I.C. 305=1936 A.L.T. 760=1936 A. 
5&4 (F.B.). See also 38 P.L.R. 79. 

Administration Suit.— That the appli- 
cant under O. 33 was unable to name all the 
persons in possession of the property left 
by the deceased in an administration suit is 
no ground for dismissing the application to 
conduct the administration suit as a pauper. 
138 I.C. 335=1932 L. 328. 

Suit under Fatal AcaDF.NTS Act. — S. 3 
of the Fatal Accidents Act requires that full 
particulars of all the beneficiaries must be 
given in a plaint in a suit for damages under 
that Act. Therefore an application for 
leave to file a suit, as a pauper, for damages 
in respect of a fatal accident, which docs not 
contain such particulars, is liable to be 
rejected. 59 C.L.J. 394=1934 C. 712. 

Joint Appucation. — The fact that a joint 
pauper application by two persons to con- 
duct a certain suit was dismissed is no 
ground for dismissing a subsequent pauper 
application by one of them. 138 I.C. 335= 
1932 L. 328. 

Amendment of Application.— Provisions 
of O. 6 as to amendment of pleadings apply 
to applications under O. 33. 138 I.C. 652= 

1932 L. 548. Where a pauper application is 
in right form Court may at a subsequent 
stage allow plaint to be amended as to sub- 
stance at the instance of the applicant’s 
pleader. II R. 414=1933 R. 410 (2). It is 
doubtful whether the provisions of K. 5 
were intended to take away the general 
power of allowing amendment, conferred on 
Courts by O. 6, R. 17. (138 I.C. 652, 

Ref.) 141 I.C. 570=34 P.L.R. 5.57. Under 
R. 5 the Court can reject an application if 
defective and if the defect could not be 
amended, but not without affording an op- 
portunity to the applicant to correct the de- 
fect. Court has got ample powers under 
Ss. 99, 152 and 153 to afford opportunity to 
rectify defect in pleadings and under S. 153 
is bound to do so. 55 A. 216=1933 A.L. 
•J. 110=1933 A. 295. 

O. 33. R. 5, cl. iz-^.—See 26 L.W. 
546 ; 51 M.L.J. 79=50 M. 63. Value for 
Court-fee wrongly calculated — Application 
must be dismissed — Right of fresh applica- 
tion may subsist. 7 R. 359=118 I.C. 415 
(2)=1929 R. 128 (2). Only such defects 


of form as unfavourably reflect on the 
merits of the application must be regarded 
as justifying an order refusing to allow the 
applicant to sue as a pauper. 31 N.L.R, 
386=157 I.C. 294=1935 N. 168. Where an 
application is defective in form by the list of 
property not being duly verified, the lack of 
verification might be due to the carelessness 
or ignorance, or might be deliberate. Whe- 
ther the formal defect was unintentional or 
designed could be detected only by giving 
the applicant an opportunity to regularise 
the list of property by appending the requir- 
ed verification. If he made the amendment, 
the formal defect would have been cured, 
but if he fails to amend, his failure could be 
considered as cogent evidence of his having 
withheld information regarding his resources. 
This circumstance is such as can be reason- 
ably considered as justifying an order of re- 
fusal under sub-R. (3), R. 7. 1935 N. 1^. 

It is only when the Court is in a position 
to find that an opportunity to rectify the 
error of form was not availed of by the ap- 
plicant that it would be reasonable to apply 
the bar of res judicata provided in R. 15. 
1935 N. 168. Where opposite parly opposes 
the application on any of the grounds under 
O. 33, R. 5 (h) or (r), the primary burden 
of proof is on the opposite party (defend- 
ant). 1938 Nag. 210=1. L.R. (1940) Nag. 
463. 

O. 33, R. 5. cl. (c): Means-Assi^ 

FULLY SPF.NT PRIOR TO LITIGATION. — ThC peti- 
tioner sold his house for Rs. 10,000, 6th 
July. 1931. From that date up to 22nd 
August, 1931, he disbursed the amount to 
bis creditors though they were not Pf^^^ing 
him. On 23rd August. 1931, he applied for 
permission to sue as pauper, bicl^ that tne 
petition should be dismissed ^ 

second part covered the case. 148 LL. ou 

= 1034 L. 681. , „ 

O. 33, R. 5, cl. (d).— If the allegations 

of the applicant prima facie disclose a cause 

of action Court ought not to 

the consideration of a complicated or dou - 

ful question of law or fact that may 

upon the allegations for the purpose o 

termining whether they slipw a „ 

action. 10 R. 357=139 R’, 

107 (F.B.). Per Full ^ 

Court when considering accoimt 

falls within R. 5 (d) .to/^ke into account 

other matters of which it has rccci 

aliunde would be to travel U 

of O. 33 and in effect to allow Mo try the 

suit on the merits *".fPSl‘^i27(fe69 M. 
357. also 1935 M.W.N. 127^W 
L.J. 816. The words "cause oi aciio 
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(tf) where he has entered into any agreement with reference to the subject- 
matter of the proposed suit under which any other person has obtained an interest 
in such subject-matter. 


NOTES. 

imply a good and subsisting cause of action 
and if at the time of the enquiry into the 
pauperism, Court finds that apart from 
merits, the suit is on the face of it hopelessly 
barred by limitation, application must be 
dismissed. [10 R. 357, Foil. ; 54 A. 525, 
Diss.I 12 R. 124=151 I.C. 826=1934 R. 
Ill; 1941 N.L.J. 473; 1937 Oudh 481; 1937 
Cal. 516. So also if it is found to be bar- 
red by res jtulicata. 161 I.C. 47=1936 Pesh. 
39 (19 M. 197, Foil.) The cause of action 
may be defined as the bundle of facts which 
would enable plaintiff to succeed in his suit. 
Where therefore a plaint sets out that suc- 
cession to a particular math is regulated by 
custom of nomination followed by election 
but bases the cause of action on nomination 
merely, no cause of action is disclosed. Judge 
should in such a case confine himself to the 
case of plaintiff as set out in plaint. 14 
Pat. L. T. 338=1933 P. 284; 1937 C. 
516. Where an application for leave to 
sue «» forma pauperis, itself does not 
disclose any want of cause of action, 
the Court should grant leave to the 
applicant, if other conditions are satis- 
fied. The Court is not entitled to look into 
other evidence, such as documents, at that 
stage and to dismiss the application under 
O. 33, R. 5 (d), C. P. Code, on the ground 
that the suit would be barred by res judi- 
cata. The dismissal of the application be- 
ing on a ground not contained in O. 33, R. 
5. C. P. Code, the Court acts without juris- 
diction and the order is therefore liable to 
be set aside by the High Court in revision. 
(1941) 1 M.L.J. 31. As to data,and method 
of asccrlaining existence of cause of action, 

see 101 I.C. 18=1927 M. 441=52 M.L.J. 
330. For purpose of deciding whether the 
allegations of the applicant show a cause of 
action, under R. 5 (d). Court must take 
into consideration the averments in the ap- 
plication and any statements by the applicant 
regarding the merits of the claim made in 
the course of the examination by the Court 
under R. (4), but Court is not entitled to 
take into account any other evidence, oral or 
documentary, in considering whether the 
allegations disclose a cause of action, [iQ 
R. 357 (F.B.). Rel. on.] 151 I.C. 429= 
1934 R. 214. See also 41 C.W.N. 1087= 
1937 Cal. 516. Where an application is 
made for leave to sue as a pauper, Court 
has no jurisdiction to go into the merits of 
the cause of action. 131 I.C. 64=1931 R 
79; 10 R. 357=139 I.C. 265=1932 R. 107 
(F.B.)> 1935 L. 961. It should not be re- 
jected Ml limiae, even though it may be that 
on the merits, the plaintiff has no claim. 
That is a matter for investigation by Court 
at the trial. 157 I.C. 753 (2)=1935 L. 
124 (1). But where on the face of it the 


plaint shows no cause of action petition 
should be rejected. 138 I.C. 269=1932 A. 
L. J. 303=1932 A. 487; 30 S. L. R. 314= 
164 I.C. 571=1936 S. 130. In an applica- 
tion to sue Mt forma pauperis the Court is 
entitled to see whether the petitioner has any 
cause of action and if it is found that the 
petitioner is in fact acting for somebody else 
the Court is perfectly justified in holding 
that his application is barred by O. 33, R. 5, 
Cl. (d) . If this were not the law, and such 
persons were allowed to proceed with their 
suits in forma pauperis, every one who can 
afford to pay the Court-fee, would put up 
some pauper to sue as his transferee and 
avoid paving duty. (1919 Pat. 58, Foil.) 
188 I.C. 31 = 1940 Pesh. 13. 

O. 33, R. 5, cl. (c) is designed in aid 
of boua fide litigants only, and it must be 
strictly confined to such litigants. 8 P.L. 
T. 810=103 I.C. 448=1927 P. 352. 
also 1932 R. 68; 37 I.C. 172. The agree- 
ment referred to in Cl. (r) of R. 5 of O. 
33, C. P. Code, must not only be an agree- 
ment with reference to the subject-matter of 
the litigation, but it must also be an agree- 
ment under which any other person “lias 
obtained” an interest in such subject-matter. 
In other words, the interest acquired must 
be subsisting and the agreement operative 
and not rescinded and the claim thereunder 
not renounced. If an applicant for leave to 
appeal mi forma pauperis has by agreement 
assigned his interest or part thereof in the 
entire assets (the subject-matter of the 
litigation) to a third party to finance the 
litigation at any stage of the proceedings or 
even before the suit, his act comes within 
the ambit of O. 33, R. 5 (e), and he can- 
not claim exemption on the ground that he 
has reduced his chiim to the unassigned 
share in the property. He cannot therefore 
be allowed to file the appeal m forma pau- 
peris. 41 Bom. L. R. 1305=1940 
Bom. 49. O, 33, R. 5 (e) contemplates 
an agreement entered into after the cause 
of action for the suit has arisen and enfor- 
ceable at the time when the application for 
leave to sue mi forma pauperis is filed. 44 
C.W.N. 470. The provisions of C. P. 
Code which provide the machinery of leave 
to sue or to appeal mi forma pauperis are 
not intended for the purpose of promoting 
the interest of champertors or for the bene- 
fit of such persons as arc really working be- 
hind the applicant, but only for the purpose 
of protecting and giving assistance to peo- 
ple who are genuinely paupers and have no 
one to help them out of their difficulties. A 
chela of a deceased mahant in a math may 
be a pauper and may have no property, but 
if a suit by him claiming the right of mahant- 
ship of the math is really promoted by others 
who merely use him as a tool — it being also 


1228 The Civil Court Manual (Imperial Acts). [O. 33, R. 5 

LOC . AMS.-[Allahabad.] O. 33» r. 5 —Add the folIowinR explanation to r. 5 at the end — 

th. Explanetton.—An appli^tion shall not be rejected under cl. (d) merely on theeround that 

the proposed suit appears to be barred by any law ” > J grouna that 

v 5 33,’ 5 W— the words “ and the applicant on beintr 

See'n JXe V” an1^rwo?d'"w’"' 

[Madras.] where the suit appears to be barred by any law. 


NOTES. 

found that the plaintiff is only a nominal 
plaintiff, and that the backers with whom he 
has entered into an arrangement are to derive 
substantial advantages — he cannot be permit- 
ted to sue or appeal in forma paupcr'is. 20 
Pat.L.T. 720=1939 P.W.N. 261=1939 Pat. 
385. See also (1937) 2 M.L..T. 789. The 
agreement contemplated by sub-cl. (e) of 
R. 5 of O. 33, is an agreement which is 
subsisting and effective on the date of the 
application for leave to sue as pauper. But 
when the agreement pleaded is no longer 
subsisting or effective at the time the appli- 
cation is made, it cannot be a bar to the ap- 
plicant being allowed to sue as a pauper. 

152 I.C. 417=11 O.W.N. 1356. The word 
“interest" in O. 33, R. 5 (r:), is used in 
its ordinary and general sense, and not in the 
technical sense of an interest of a transferee 
or mortgagee, co-owner or charge holder 
under the combined operation of the T. P. 
Act and Registration Act. The “interest” 
need not be a vested and completed interest. 
The provisions of O. 33 are intended to aid 
a pauper suing for his own benefit, hut not 
to enable an ostensible pauper to figure as 
plaintiff, when in the fruits of the litigation 
a third party has been given an interest. 47 

L. W. 405=1938 Mad. 491=(I938 ) 2 

M. L. T. 137. The appellant transferred 
the whole of his interest in the subject-mat- 
ter of the litigation to a third party when the 
suit was pending. After the decree he 
sought to appeal against it in forma pauferu! 
and applied for leave. Held, the case fell 
precisely within the words of R. 5 (c), be- 
cause though there was no appeal in contem- 
plation at the time of the agreement trans- 
ferring his interest, an appeal was now 
"proposed” and the would-be appellant had 
entered into an agreement under which an- 
other person had obtained an interest in the 
subject-matter of appeal. 162 I.C. 840= 
43 L.W. 717=1936 M. 665. The agreement 
referred to in R. 5 (e), which authorises a 
Court to reject an application for permission 
to sue as a pauper is one which is champer- 
tous. A mortgage bond executed by a lady 
applicant after the presentation of the appli- 
cation for leave to sue in forma pauperis, 
not for money paid to her in cash, but under 
pressure for previous loans of her husband 
does not come under the clause in question, 
so as to justify Court in rejecting the appli- 
cation. I.S2 I.C. 514=38 C.W.N. 1069= 
1934 C. 740. But see. 44 L.W. 856=1937 
M. 161i=(1937) 1 M.L.j. 147, where it was 
held that the agreement need not be of a 
champertous character, and that it mattered 
little with what purpose the agreement has 
been entered into. A man may advance 


money to another out of sympathy and be- 
cause he considers that such other has been 
unfairly dealt with, and that if he can bring 
his ^se before a (Tourt of law, he will have 
justice done to him. This he can very well 
do without entering into an agreement with 
such other_ which will give him an interest 
m the subject-matter of the proposed suit. 
He may expect such other to repay to him, 
if he is successful, the money which he has 
advanced, but unless the re-payment can be 
shown to be secured on the subject-matter 
of the suit, there is nothing illegal in such 
an understanding, and such an understand- 
ing would not come within the definition of 
R. 5 (e). (9 B. 371, Dist.) 151 I.C. 429 

— 1934 R. 214. Where applicant in his 
examination makes the following statement: 
“I have not yet paid any fees to him (his 
pleader) but I have undertaken to pay him 
his fees when I obtain a decree for my 
share,” the statement docs not amount to 
giving any definite interest in the subject- 
matter to the pleader within the meaning of 
R. 5 (e) and does not justify dismissal of 
the application. 138 I.C. 831=1932 R. 

Limitation. — Though pauper application 
be dismissed, the plaint remains still pending 
until it is actually dismissed and if Court- 
fees are paid, limitation will count from date 
of the presentation of the petition which 
will be regarded as the date of plaint. 146 
I.C. 566=1933 M. 883=65 M.L.J. 781. 
See also 1933 N. 237; 1939 O.W.N. 920; 
T.L.R. (1939) 2 Cal. 68=1939 Cal. 394. 

A Court is competent to reject an applica- 
tion to sue in forma pauperis under R. 5 (d) 
on the ground that the claim is barred by 
limitation. II I.C. 857=4 Bur.L.T. 1919; 

57 I.C. 9=31 C.L.J. 351; 53 I.C. 441 (I) 

= 134 P.R. 1919; 18 I.C. 491=58 P.L.R. 
1913. also 1925 M. W.N. 779. But see 
54 A. 525=1932 A.L.J. 489=1932 A. 543, 
contra. An application to sue forma 
pauperis cannot be allowed where cause of 
action is time-barred. 42 I.C. 519. But 
see 54 A. 525, contra. 

Time for Payment of Court-fees.— On a 
pauper application being dismissed, the per- 
son so applying cannot claim that time must 
be granted for giving necessary Court-fees. 
But it is customary to allow some time t 
pay Court-fees when a pauper application is 
dismissed. 1933 M. 883=65 M.L.J. 

See also 1933 N. 237. 

Appeal. — N o appeal lies from an 0 
rejecting an application for leave 

forma pauperis but the An 

suit in the ordinary way. 39 I.C. W. An 
order passed by a single Judge of *-|j. 
Court sitting in Chambers :« 

cation for leave to sue 130 

appealable under the Letters Patent. 130 
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6. Where the Court sees no reason to reject the application on any of the 
Notice of day for receiWng grounds stated in rule 5, it shall fix a day (of which 
evidence of applicant’s paupe- at least ten days* clear notice shall be given to the 

^ opposite party and the Government pleader) for 

receiving such evidence as the applicant may adduce in proof of his paunerism 
and lor hearing any evidence which may be adduced in disproof thereof. ’ * 

fere in revision under, S. 115 (c) if the 
opposite party is prevented from defending 
on any of those grounds, I.L.R. 
<1940) Nag. 463=1938 Nag. 210. 
Court declining to reject application under 
K, 5 (a)— Notice under R. 6— Kvidence and 
^'■gy'jent— Subsequent objection under R. 5 
(a) based on admissions of applicant after 
notice — Maintainability. See 19 Pat I T 

101=1938 Pat. 209. iviai.L.i. 

O. 33, Rr. 5, 7 and 15. — The rejection 
of an application under O. 33. R. 5. on the 
ground that the application was not framed 
and presented in the manner prescribed by 
Kr. 2 and 3 does not bar a subsequent appli- 
cation. fbe refusal contemplated by R 15 
which would have the effect of debarring a 
subsequent application, is the one that is 
provKled for in R. 7. I.L.R n9401 AH 
^3=1940 A. L J. 118=1940 A. 251. A Court 
na.s, undoubtedly, power to permit during its 
pendency, an application for leave to sue in 
for„ta pauper^ to be converted into a plaint 
l>y payment of tlic necessary Court-fees. Tliis 
power can also be exercised .-'t the time of 
rejecting the application, if in one single 
order the Court declines leave to sue as a 
pauper and ^so gives time for payment of 
Court-fee. This will be within the discre- 
tion allowed by S. 149. C. P. Code. But 
when once an order finally disposing of the 
application for leave to sue as a pauper has 
been passed, it is no longer open to that Court 
to give any further time so as to revive the 
proceedings already completely disposed of 

.,p 

p. 33, R 6.— Evidence as to plaintiff’s 
title cannot be gone into. 45 A 548=21 

nxlh'iLr. IS to be confined to 

merits not to be let into. {Ibid ) It is 

un Rr^RT*'6‘'"^‘''7^ evidence 

n P n A 1^ matters specified 

5 ^ to decide on those matters to the 

H C C 520=1919 Pat. 

33, Rr. 6 and 7. — .An order to fur- 
nish security for Court-fee as a condition of 

U 8»’antmg of such permission and 

IS not proper. 1933 A.L.J. 757=1933 A. 

Mft' 251 = 1940 A.L.J. 

‘•‘^P^sing of pauper application 

ment vTV''® ? opposite pleader or Govern- 
ment Vakil acts without jurisdiction and 
revision hes. 100 I.C. 726=1926 C ^ 
Court should pass order only after hearinc^ 
the evidence. 1928 M.W.N. 235. Thf 
evidence to be taken under R. 7 read with 


NOTES. 

I. C. 24=32 Bom.L.R. 1647=1931 B. 166. 
After grant of leave to sue as pauper, it was 
found during trial that the suit had been 
under-valued and the Munsif returned the 
plaint for presentation to proper Court. 
When it was presented in sub-Court, it was 
rejected on the ground that as an application 
for leave to sue »i forma pauperis, it should 
be presented in person. Held, that the order 
of the sub-Court was appealable but that as 
the plaint was not presented in person, the 
sub-Court was justified in rejecting it. 1933 
M.W.N. 197. 

Paufek Afpeal-s.— R ules 5 and 7 of O. 33 
do not directly apply to pauper appeals. 
Appellate Court cannot address itself to the 
question whether the |>laint shows a cause of 
action. 55 M. 982=1932 M. 523=63 M.L 

J. 28. 

Revision. — Order rejecting application for 
leave to sue m forma pauperis, if open to 
revision. 20 A.L.J. 5a=44 A. 248. But 
see in A. 467; 11 O.W.N. 1356; 21 A. 133- 
2 C.W.N. 474 ; 8 C.W.N. 70; 101 I C 
18=1927 M. 441=52 M.L.J. 330; 1938 O 
W.N. S(>1\ 1938 Rang. 453; 1941 N L I 
473; (194!) 1 M.L.J. 31 ; 45 C.W.N. 551 ! 
But .w couira 9 R. 86=132 I.C. 705=1931 
R. /9: 14f) I.C. 381=34 Bom.L.R. 1273= 
1932 B. 584; 1933 S. 82=142 I.C. 379. See 
also cases under O. 33. R. 15. The mere 
fact that the schedule omits one item of pro- 
perty is not sufficient ground for dismissal 
and High Court can interfere in revision 
27 I.C. 891 = 1 L.W. 1068. J/„ 9 R.' 

86—1931 R. 129. Court has jurisdiction to 
consider the merits of the case on an an- 
plication to sue m forma pauperis-, the fact 
that Court placed reliance on evidence which 
might not be relevant to a pauper application 
i.s not an irregularity affecting its jurisdic- 
tion and no revision lies. (40 M. 793 Annl 

17 S.L.R. 133, Foil.) 142 I.C. 379=26 S 

L.R. 491 = 1933 S. 82. 

Review.— Judge refusing an application to 
sue m forma pauperis is competent to en- 
tertain a petition of review of his owm order 
33 I.C. 812=20 C.W.N. 669. 

SiroND Application.— R ule 15 does not 

bar a second application to sue as pauner 
57 I.C. 9=31 C.L.J. 351. .S',, „lL 95 I c 
962=1926 M. 875=51 M.L.J. 79. But L 
in R. 47,5=140 I.C. 162=1932 R. 195 T^e 
rejection of an application under R. 5 is 
no bar to a subsequent application under R 
IS. 10 O.W.N. 1145=1933 O. 534. 

O. 33, Rr . 5, 6 and 7.— Where notices 
have been issued under R. 6, the opposite 
party has a right to adduce evidence and to 
be heard in connexion with any matter speci- 
fied in R. 5; and the High Court will inter- 
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LOC. AM. — [Madras.] 

6 . Noticet of day for enquiring into the applicant's right to sue as a pauper . — Where the Court sees 
no reason to reject the application on any of the grounds stated in rule 5 , it shall “ nevertheless ” fix 
a day (of which at least ten days’ clear notice shall be given to the opposite party and to the Govern- 
ment Pleader) for receiving such evidence as the applicant may adduce to prove that the application 
is not subject to any of the prohibitions in rule 5 and for hearing any evidence which may be adduced 
to the contrary. 


7 . (i) On the day so fixed or as soon thereafter as may be convenient, the 

_ , , . Court shall examine the witnesses (if any) produced 

by either party, and may examine the applicant or 
his agent, and shall make a memorandum of the substance of their evidence. 


NOTES. 

R. 6 is confined to the question of pauperism. 
56 B. 585=34 Bom.L.R. 1273 = 1932 B. 584. 
(45 A. 548; 46 C. 651; 3 P. 275; 7 K. 361. 

Foil.) It is not proper that a Court in 
deciding as to whether the plaintiff is enti- 
tled to sue as a pauper or not. should take 
into consideration the weakness ot the 
merits of the plaintiff's case; the strength 
or weakness of the case on the merits must 
necessarily be left for decision on the 
merits when the application lor pauperism 
is admitted. I. L. R. (1940) Nag. 549= 
1940 Nag. 258. A report of a Tahsil- 
dar to the effect that an applicant for per- 
mission to sue m forma pauperis is a pauper 
merely forwarded by the Collector of the 
district who has been appointed to perform 
the functions of the Government Pleader, 
under O. 33, R. 6 is not in iiself evidence 
in the case. It is for the Government Plea- 
der who appears in the case for the defend- 
ant Secretary of State to decide whether to 
accept that report or to oppose the applica- 
tion. If he choosc'i the latter course, the 
Court has jurisdiction to enter upon a fur- 
ther en([uiry in the matter atnl come to the 
conclusion that the applicant is not a pau- 
per. 187 1 . C. 134. 

O. 33, R. 7. — The materials for form- 
ing an opinion whether applicant is or is not 
subject to any of the prohibitions specified 
in K. 5 arc (1) the application and (2) tlm 
cviilence of the applicant under R. 4 or K. 7. 
which is, however, confined to the question 
of pauperism. Then Court has to hear 
arguments, if any, offered on the face of 
(a) the application and ( 6 ) the evidence (if 
any) taken. There is no provision in O. 
33 for allowing opponent to put in a written 
statement or to give evidence. If Court 
went into merits of the case and actually re- 
lied upon the evidence of two witnesses and 
that of the opponent himself and came to 
the conclusion that there was no subsisting 
cause of action, the procedure is unwarrant- 
ed and illegal and the order should be set 
aside. 140 I.C. 381=34 Bom.L.R. 1273 
c=1932 B. 584. Court has under O. 33, R. 

7 power to dismiss the application cither be- 
cause on the evidence produced it is not 
satisfied that the petitioner is a pauper or 
because the petition falls within some of the 
prohibitions specified in R. 5. Hence there 
i» no objection to the Court in d''al|ng with 
the technical objections mentioned in R. 5 
before hearing the evidence as to whether 
-the petitioner is actually a pauper or not. 


177 I. C. 311=1938 Pesh. 50. An 
order granting leave to sue as pauper on 
payment of costs to the other side when the 
applicant could afford it is an extraordinary 
order. I.L.R. (1940) All. 253=1940 A. 

L. J. 118=1940 All. 251. Sec also 
1933 All. 779. The poxver to allow a case, 
to be coutitiued as a pauper suit is included 
in the pow’er given to Court to allow a suit 
m foniM pauperis to be instituted. A suit 
for partition was filed with a Court-fee of 
Rs. 10. Plaintiff, w'ho was out of posses- 
sion, was directed to pay ad valorem Court- 
fee and time granted for that purpose. On 
the last day fixed for payment, plaintiff ap- 
plied to be allowed to proceed with the suit 
as a pauper. Held, that C^ourt had jurisdic- 
tion to allow the application. 36 C.W.N. 
1035=56 C.L.J. 148. See also 60 C. 827; 
64 M.L.J. 728. But jcr 139 I.C. 520=36 
C.W.N. 567=1932 C. 655. See also 1929 

M. 828=57 M.L.T. 677. Suit in forma 
f>axif'cris — Subserjuenl payment of CotirNice 
— Institution <lccmed to have been made on 
the date of the original presentation. 18 

N. L.R. 44=1922 N. 600: 37 I.C. 921=3 

O. L.J. 647; 1937 Rang. 185. If an appli- 

cation for leave to sue in forma pauperis is 
disallowed under K. 7 (3) as not being m 
conformity w’ith R. 5 («), the order dis- 
missing the application operates as Ji bar to 
fresh apjilication in that behalf by virtue o 
R. 15. 10 R. 475=140 I.C.. 162=1932 R. 

195. It is essential for granting of 

sion to pay Court-fees that there 
a pencling proceeding before Court. Where 
therefore an application for leave ^ 

forma pauperis is rejected under R. A 
is no proceeding before the Court and 
plaint cannot be said to remain, and , 

granting plaintiffs permission to pay Lo 
fees cannot be deemed to be ®he under • 
149 and the suit must be held to •>avc been 
instituted on the day on which Court- 
paid. (1922 N. 160 and 1924 M. J f. 
on; 1929 P. 637. from.) 147 '.L. 

732=1933 N. 237. See M.L.J- 

= 1933 M. 883 ; 62 C. 711; 17 L. 831=194/ 

L. 151. Although a WtionUs 

sue »» forma pauperis, whose allowed 

not been alrcady^refuscd, may be 

to convert bis application ^ P should be 
after it has been so fh^ date on 

deemed to have been filed on the 

rJ’it 

LX' 5 ““?" applicant had 
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( 2 ) The Court shall also hear any argument which the parties may desire 
to offer on the question whether, on the face of the application and of the evidence 
(if any) taken by the Court as herein provided, the applicant is or is not subject to 
any of the prohibitions specified in rule 5 . 

( 3 ) The Court shall then either allow or refuse to allow the applicant to 
sue as a pauper. 


LOG. AM. — [Madras.] 

Where the application is for leave to sue in a representative capacity under Fxolanatioo 
(m) to rule I or under sccUons 91, 92 or under Order I, rule 8. the Court Ly. if it thin^ At 
S-‘'co“r^Tcc ^ recorded in writing, direct that the plaintiff shall give security for the paj^en't 

8 . Where the application is granted, it shall be numbered and registert:d 
Procedure if application ad- and shall be deemed the plaint in the suit and tlic^ 

suit shall proceed in all other respects as a suit’instituted 
m the ordinary manner, except that the plamtin' shall not be liable to pay any 
Court-fee (other than Ices payable for service of process) in respect of any netilion 
appointment ol a pleader or other proceeding connected with the suit. 

g. The Court may, on the application of the defendant, or of the Governmene 
Dispaupering. of which seven days’ clear nctice in writing 

di-paupered_ ' to hi 


NOTES. 

presented his application mala fide or with 
intent to defraud the revenue. Where an 
application for leave to sue in forma pauperis 
is rejected under O. 33. R. 7, there is no 
proceeding before the Court and the plaint 
filed along with the original application can- 
not be said to remain. In such a case an 
order granting the applicant permission to 
pay Court-fees cannot be deemed to be one 
under S. 149 and the suit must be held to 
have been instituted on the day on which 
the Court-fee is paid. (62 C. 711, Dis 
from.) I.L.R. (1939) 2 Cal, 68=43 C.W. 
N. 686=1939 Cal. 394. See also 1938 
Pat. 120. If facts come into existence 
since the date of the application for leave 
to sue as a pauper, on which the plaintiff 
can be dispaupered under O. 33. R. 9, there 
is no reason why the Court cannot’ make 
such an order in anticipation by straight 
away refusing the leave asked for. But 
if the Court allows the plaintiff to sue as a 
pauper refusing to take into account those 
facts, it cannot be said to act so clearly 
without jurisdiction that the High Court 
should be bound to interfere in revision. 45 
C.W.N. 551. 

O. 33, R. 8. — .Application for leave to 
sue as a pauper is not a plaint till leave is 
granted and till then it cannot be returned 
under O. 7, R. 10. If so returned. High 
Court will interfere in revision. .52 I.C. 
688. Court has no jurisdiction to attach be- 
fore judgment defendant’s property before 
granting plaintiff’s application to sue as pau- 
per. 25 C.L.J. 159=21 C.W.N. 870. S. 
3 of Limitation Act should be read alone 
with R. 8. 22 L.W. 732=49 M.L.J. 538 
Act— Leave granted after amended Act 

Pauper application under the old Court-Fees 


B-IsU <lecrced with costs- 

105/ calculation ot Court-fees. See 
1926 M. 159. When application has been 
granted, pauper plaintiff (and therefore the 

leave to sue as pauper— Court-fees subse- 
quently paid— Deduction of time when pau- 
per |M‘cation pending— If allowed. 12 I 

plaintiff applied to the 
Munsif and got leave to sue as pauper but 
subsequently during the course of ^trial it 
\sas found that the suit was under-valued 
and plaintiff was directed to re-present the 
plaint to proper Court, held, that the procee- 
dings before the Munsif. being wRhout 
jurisdiction, were mere nullities and that the 
cave granted by the Munsif was of no Lad 

o^law s° ‘^Of^P'.'cated questions onict 

if the CoLt^'lrt 1 °^ res fudicata; but 

quirv as tbL ^^^V^^^ark upon such an in- 

actina jL! S be said to be 

acting be>ond its jurisdiction so as to justify 

mterfcrence m revision under S. 115 C P 
&r r- M W.N. 415. An appliLtion 
appeL ^ judgment passed in a suit or 
kfw h pauperts must, under the 

of ’thp ‘o f>e one in continuation 

whiih .0‘-/PPeal. as the case may be 
which was tn forma pauperis. Such an 

application must be held to be mabitainable 
without payment of any Court-fee 40 r 
W.N. 1407=1936 C. 752. ^ 

33^*1 ^ is nothing in O 

33, which contemplates a fresh inquiry into 
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(a) if he is guilty of vexatious or improper conduct in the couise of the suit ; 
{b) if it appears that his means are such that he ought not to continue to 
sue as a pauper ; or 

(c) if he has entered intc any agreement with reference to the subject-matter 
of the suit under which any other person has obtained an interest in such subject- 
matter. 


NOTES. 

pauperism merely from the fact that other 
defendants are subsequently added to the 
suit. Although an added defendant can 
apply under R. for dispaupering tlic plain- 
tiffs for one of the reasons given in R. 9 yet, 
in absence of such application, Court has no 
jurisdiction to pass an order requiring evi- 
dence of pauperism to be produced again. 
161 I.C. 51 = 1936 Pesh. 51. Concealment 
of property — Asset of doubtful value — Insur- 
ance policy — Conduct which, by itself, may 
entitle Court to dispauper a plaintiff. Sec 
46 B. 1017=1922 B. 215. If pauper pur- 
posely delays in bringing the legal repre- 
sentatives of the deceased opponent on the 
record within a reasonable time it is within 
the discretion of Court to puni<sh him by re- 
jecting his application eitljer under the provi- 
sions of R. 9 (fl) read with S. 141 treating 
his failure to bring the legal representatives 
on the record within the time allowed by the 
Court as vexatious or improper conduct on 
his part in the course of the proceedings or 
under the provisions of S. 151 as an ab>ise 
of the process of the Court. 116 I.C. Ill 
(2)’=I929 S. 136. Dispaupering, grounds 
for. 2 P. 879=4 Pal.L.T. 5.38. The 
mere fact that the i«sue will he decided 
again in the suit is no reason why it shouUl 
not he decided in the proceeding for dis- 
paupering. 149 I. C. 10fW=1934 A. .323. 
The provisions of O. 33 arc designed in 
aid of hona fide litigants and must be strictly 
confined to them. Where a pauper plain- 
tiff enters into an agreement witli a stranger 
under which the latter advances a sum of 
money to the plaintiff towar<ls the expenses 
already incurred by him in conducting the 
suit till then, and also agrees to advance 
another like sum “for taking steps and for 
the expense that may be necessary hereafter 
till the disposal of the suit,” and the plaintiff 
in consideration of the advances so made 
and promised to be made, agrees to repay 
the amounts with interest within three 
months, and in default, to sell one-fourth of 
the properties to which he might be held 
entitled, the agreement falls within the 
language of O. 33, R. 9 (r), and affords a 
ground for dispaupering the plaintiff. O. 33, 
R. 9 (c) is wide enough to cover such an 
interest as is created by the plaintiff under 
the agreement in favour of the stranger. 
46 L.W. 649=1938 M. 153=1937 ) 2 M.L.J. 
789. See also 1939 Pat. 385=1939 P.W. 
N. 261=20 Pat.L.T. 720. Pauper plaintiff 
agreeing to pay his pleader a large sum of 
money if he wins his case would be a good 
ground for dispaupering him. 104 I.C. 316= 
1927 R. 283. But see 96 I.C. 830=1926 L. 
642. (9 B. 371, Dist.) A pauper plaintiff died 


pendaite litc and his heir who was added 
as his legal representative was found to be 
possessed of sufficient means to pay Court- 
fee, held, that as the heir sought to continue 
the suit in his own capacity and not in any 
representative capacity, he could be dis- 
paupered under R. 9. See 131 I.C. 82^ 
1931 M. 324. Where plaintiff in a suit (in 
fnruui fiauperLf) dies, his executor is not 
liable to be dispaupered. 87 I.C. 372=1925 
M. 768=48 M.L.J. 390. The word 
“means” in Cl. (6) is to be interpreted with 
the help of the definition of pauper referred 
to above. 2 P. 879=4 Pat.L.T. 538. The 
word "plaintiff” in O. 33, R. 5 (c) means, 
in both places in which it occurs, “the 
plaintiff or his representative.” The appli- 
cation of the clause is not confined to the 
party who has entered into the agreement. 
A legal representative of the original plain- 
tiff or appellant can he dispaupered for an 
agreement of the nature mentioned in the 
clause entered into bv his predccessor-in- 
intercst. 47 L.W. 405=1938 Mad. 491= 
(1938) 2 M.L.J. 137. R. 9 is intended 
to prevent the pauper continuing his suit 
when a third party has obtained an interest 
in the property and hence able to pay Court- 
fees. 21 I.C. 536=7 S.L.R. 52. R. 9 (c) 
must he construed as meaning that a person 
cannot sue as a pauper if at the time of the 
petition some other person has under an 
agreement an interest in the subject-matter 
of the suit. It must be a subsisting interest 
at the lime of the suit. Where therefore 
a pauper plaintiff, after he has been given 
leave to sue as pauper, executes a mortgage 
over tlie properties affected by the suit, that 
is a good ground for dispaupering the plain- 
tiff. .59 M. 901 = 1936 M. 662=71 M.L.J. 
355. R. 9 (r) contemplates an agreement 
in and by which an interest is transferred 
or created in tlic subject-matter of V’5 
in favour of a person who is not entitled to 
it. and docs not cover a ease where by virtue 
of a family settlement between the 
there is a recognition of an antecedent titl 
in one of the parties to the suit. Wlierc 
suit is filc<l in forma pauperis by 6 on a 
mortgage 'executed in favour of ■ 

claiming that the same was .„,t 

favour henami for the plaintiff s 
that plaintiff was therefore entitled to 1 c 
hill amount, impleading as j d*. 

suit, among others, the and 

son who pleads that it is not bcnami. and 

pending the suit the f". i,,. which 

file a joint memorandum in Cour > 
the plaintiff agrees that t^® on " is 
entitled to half the amount of the 
such a case is not affected by R- « ^ 
affords no ground for dispaupering 
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lo. Where the plaintiff succeeds in the suit, the Court yhall calculate the 

amount of court-fees which would have been paid 
Costs where pauper succeeds, by the plaintiff if he had nor be<*n permitted to sue a 

pauper ; such amount shall be recoverable by the 
’[Provincial Government] from any party ordered by the decree to pay the same, 
and shall be a first charge on the subject-matter of the suit. 


LEG. REF. 

* Substituted for “ Government 
*937- 




by A.O.. 


NOTES 

plaintifT. 1937 M. 57^(1937) 1 M.L.J. 
616. The practice of disposing of an appli- 
cation to dispauper a pauper plaintiff along 
with the judgment itself and after delivery 
of jiulgment in the suit is one that ought to 
be condemned. An application of that sort 
ought to be dealt with and decided finally 
before further proceedings in the suit arc 
taken. 1940 M.W.N. 4^=51 L.W. 666. 

UNDiji — F inality. — When a plain- 
tifT has been declared a pauper, res judicata 
does not prevent the question from being 
re-opened. The question can be re-opened 
on any one of three grounds mentioned in 
K. 9. 149 l.C. 10(H=^1934 A. 323. 

O. 33, R. 10. — Order 33. K. 10 creates two 
distinct and sc|iarate rights in the Crown, 
one right wi rem against the property and 
the otlier right «» pcrsoiunu against the 
pauper. 50 l.C. 315=4 P.L.J. 166. 
Where an appeal t»j forma fauperis is parti- 
ally accepted, the Government is entitled 
under R. 10 to the full amount of Court-fee 
which was payable on the memorandum of 
appeal if appellant had not been allowed to 
appeal in forma pauperis. Court-fee leviable 
on the amount of the suhjcct-niattcr of the 
.appeal and not on the amount awarded to 
appellant would therefore be recoverable by 
Government. 36 P.L.R, 22 (1) . Sec also 
1937 A.L.r. 804. Crown can recover 
Court-fee without a separate suit. (Ibid ) 
Crown debts — Priority of, 34 A. 223=39 

^ (P.C.). Pauper 

suit — I’ortion of Court-fee ordered to be 
paid by defendants— Sale of latter’s property 

in execution of another decree Right of 

Government to recover Court-fee out of sale 
proceeds— Priority over decree-holder ' 59 
M 872=1936 M. 602=70 M.L.J. 601 
I his nile does not have the effect of rest- 
ricting the right of Government to the 
subject-matter of the pauper suit. (Ibid ) 
A pauper succeeding partly in his case should 
be given the costs proportionate to his 
success. Pauper plaintifT should not be 
allowed to penalize defendant by exagge- 
rating his claim. 14 A.L.J. 657=38 A 
469 ; 54 M.L.J. 530=1928 M. 216. Whwc 
pauper plaintiff applies for amendment of 
the plaint, it is not competent to Court to 
direct plaintifT to pay cost of the amendment 

47 B. 104=1922 B. 385. Amendment of 

plaint— Payment of costs of adjustment made 
a condition for granting — Legality 6 R 
561 = 114 l.C. 677 (1)=1928 R. 366. Where 
a woman obtains a decree for maintenance 
CCM— 1^5 


on a suit filed in forma pauperis and future 
maintenance is made a charge on certain 
property-, the proceeds on sale of such pro- 
perly on execution arc not attachable bv 
Government for Court-fees, To permit 
such an attachment would be tantamount to 
permitting attachment of the right to future 
maintenance which under S. 60, C.P. Code, 
is not liable to attachment. 154 l.C. 580= 
1935 S. 21. See also 57 B. 507=146 l.C. 
340= 35 Bom.L.R. 615=1933 B. 350. The 
proper method of recovering Court-fee 
payable to Government in case the property 
out of which it is to be recovered is a right 
to future maintenance, is by Court appoint- 
ing a Receiver to collect the same and pay 
to Government, in instalments, if necessary, 
in order that the maintenance holder may 
have something lo live upon. 49 M. 567— 
1926 M. 565=50 M.L.J. 279. As to order 
for payment of Court-fees in suits for main- 
tenance. see 105 l.C. 725=32 C.W.N. 48 
PS Doubted; 14 .M. 163, Ref.) ; 94 

l.C. 391 = 1920 C. 859. Suit in forma 
pauperis— Costs decreed to defendant ex- 
ceeding claim decreed to plaintifT— Govern- 
J'cnt, >f can claim charge. 14 L.W. 529= 
^ M.L.J. 19. Suit in forma pauperis — 
Decree— Court-fee payable to the Secretary 
of Sta^ — Right of <lccrcc-holdcr to execute. 
118 l.C. 191 = 1929 A. 905 (2). Where an 
application to sue forma pauperis is 

is deemed to have been 
instituted on the date when the application 
was made and where the plaintifT succeeds 
m the suit, the Court-fee leviable from him 
that payable under the laio in force on 
the date when the application for leave to 
.nic as a pauper was made and not the law 
in force on the date of the decree f91 
l.C. 302, Rel.) 27 S.L.R. 240=1933 S. 354. 

A suit tn forma pauperis was compromised 
and the Court passed a decree in terms of the 
compromise which made the plaintifT liable 
to pay the Court-fee due to Government and 
also made it a first charge on the subject- 
matter of the compromise. The amount 
under the decree was paid to the plaintifT 
by the defendant out of Court before the 
decree was drawn up and satisfaction was 
duly recorded. Two years after the decree 
Government applied for execution against 
the defendant for the amount of the Court- 
fee due to them. Held, that the defendant 
could not be called upon to pay the Court- 
fee, there being nothing left due from him, 
^d that the application in execution against 
the defendant was misconceived. 39 C W 
N. 1274. 

Pauper Decree-holder— Purchase from 
—Liability for Court-ftes.— T he charire 
under R, 10 is created by law and a pur- 
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Procedure where pauper 
fails. 


II. Where the plaintiff fails in the suit or is 
dispaupered, or where the suit is withdrawn or dis- 
missed — 


(<2) because the summons for the defendant to appear and answer has not 
been served upon him in consequence of the failure of the plaintiff to pay the 
Court-fee or postal charges (if any) chargeable for such service, or 

(b) because the plaintiff does not appear when the suit is called on for 
hearing, 

the court shall order the plaintiff, or any person added as a co-plaintiff to the suit, 
to pay the court-fees which would have been paid by the plaintiff if he had not 
been permitted to sue as a pauper. 

LOG. AM. — [Madras.] 

ii. PrnteditTf where pauper fails. — Where the plaintiff fails in the suit or b dispaupered or 
where the suit is withdrawn or where part of the claim b abandoned or where the suit b dbmbsed — 

(rt) because the summons for the defendant to appear and answer has not been served 
upon him in consequence of the failure of the plaintiff to pay the Court-fee or postal charges (if 
any) for such service, or 

(6) because the plaintiff does not appear when the suit is called on for hearing, 


NOTES. 

chaser of a decree obtained by a pauper 
takes it subject to the charge. The charge 
however is only for the Court-fees and not 
for the fees of the Government pleader also. 
147 I.C. 751 = 1934 A. 438. The Court-fee 
payable in a case is the Court-fee leviable 
upon the plaint. Where the plaintiff in a 
suit filed as a pauper succeeds only in part, 
there is nothing improper in the trial Court 
ordering the defendant to pay the whole 
Court-fee, if the Court thought that it was 
a proper order. If the defendant thought 
that order unjust, he could appeal against 
that portion of the order. 1941 Oudh 6^ 
1940 O.W.N. 1010. 

Appeal. — The orders passed under Rr. 10, 
11 and 12 arc appealable. 1939 A.L.J. 125 
= 1939 All. 327. 

O. 33, Rr. 10-13. — Decree passed in 
pauper suit— Basis of calculation of Court- 
fees — Amended Court-fees Act coming into 
force, effect of. Sec 96 I.C. 112=1926 M. 
474= 50 M.L.J. 280. See also 1926 M. 159 
=49 M.L.J. 538; 1937 A.L.J. 804. 

O. 33, Rr. 10, 11, 12 and 14: Scope of — 
Remedy op Provincial Government aggriev- 
ed DY ORDER AS TO PAYMENT OF COURT-FEF- — 
The provisions of Rr. 10, 11 and 14 of O. 33 
arc mandatory. Though orders under Rr. 10 
and 11 usually must be passed molu, 
R. 12 gives the Provincial Government a 
right to apply, as a precautionary measure 
for an order as to payment of Court-fee 
under Rr. 10 and 11. 1939 A.L.J. 125= 

1939 All. 327. The effect of the concluding 
portion of O. 33, R. 10, C.P. Code, is that 
it not merely declares the right of the Gov- 
ernment to recover the Court-fees but also 
authorises the Court to make an order as 
to the party or parties from whom the Court- 
fees are to be recovered. It follows, there- 
fore, that after the suit is disposed of, the 
Court is at liberty, whether the Government 
is represpited or not before it at the time, 
to make an order in favour of Government 
for payment of Court-fees; and in making 
such an order, the Court will no doubt be 


entitled in the exercise of its discretion to 
direct which of the parties shall be liable 
for the payment of such Court-fees. If no 
such order is incorporated in the decree of 
the Court, Government can seek to obtain 
such an order by an application made under 

R. 12. 43 C.W.N. 164=1938 C. 776. 
Court-fee ought to be calculated on 
the basis of the valuation at the date of the 
filing of the suit which is the valuation upon 
which the plaintiff would have had to pay 
‘if he had not been permitted to sue as 
pauper.’ Hence where a pauper plaintiff 
gets his valuation amended to a figure less 
than that given originally in his plaint, and 
the suit is compromised subsequently, the 
Court-fee payable to the Government is to 
be calculated not on the amended valuation 
but on the original valuation given by the 
pauper plaintiff. 1941 A.L.J. 253.. 

O. 33, R. 11.— An order dispaupering 
the plaintiff operates retrospectively 
respect of payment of Court-fees. 149 
I.C. 1004=1934 A. 323. Pauper Suit- 
Dismissal — Order directing defendant to pay 
Court-fee due to Government — Justifiability 
— Suit involving difficult construction oi 

settlement deed. 70 M.L.J. 128. 

O. 33, Rr. 11 and 12— Pauper suit— 

Compromise — Court-fee. 35 B. 

I.C. 29; 1930 P. 353 (2)=11 Pat.L.T. 267. 

Wlicncvcr a suit is dismissed, whether at 
the request of parties or not, ‘f/ 

party defeated and must pay Court-fees i 

Government. (Ibid.) .Court --nj 

posing of a pauper suit, direct ..jj. 

of a minor pauper plaintiff to jjl. 
of the suit; but such an order c^not have 
the effect of depriving Government 
right expressly given to Govcrnmcn^Py 

Rr. 11 and 12 to have an to 

shall pay Court-fee y therefore. 

Government. Government order 

apply for such an order ®P‘* . . pay the 
orCcurt directmg ncxe ,45 

costs of suit. 45 L W. 

= (1937) 1 M.L.J. 151. 
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the Court shall order the plaintiff, or any person added as a co-plaintiff to the suit, to pay the court- 
fee and in the case of abandonment of part of the claim the proportionate court-fee, which would 
have been payable by the plaintiff if he had not been p>crmiticd to sue as a pauper. 

In cases where the plaintiff is dispaupered the Court may. instead of proceeding under the 
previous paragraph, order the plaintiff to pay the reo^uisite court-fee within a time to be fix^ by 
It and in default dismiss the suit and make an order for the payment of court-fee as in the previous 
paragraph. 


Where the Court finds that the suit has been instituted unreasonably or improperly by a next 
friend on behalf of a minor plaintiff on a cause of action which accrued during the minority of such 
plaintiff, the Court may order the next friend to personally pay the Court-fee. 


Provincial Government may 
apply for payment of court- 
fees. 


12. The ^[Provincial Government] shall have the 
right at any time to apply to the Court to make an 
Older for the payment of court-fee? under rule lo 
or rule 1 1 . 


13. All matters arL«ing between the ^[Provincial Government] and any party 

to the suit under rule 10, rule ri or rule 12 shall be 
Provincial Oovemment to be • u . . 

deemed a party. deemed to be questions arising between the parties 

to the suit within the meaning of section 47. 

14. Where an order is made under rule 10, rule ii or rule 12, the Court 
Copy of decree to be sent to shall forthwith cause a copy of the decree to be for- 

Collector. warded to the Collector. 


LEG. REF. 

• Substituted for “ Government ” by A. 
O., 1037 - 


NOTES. 

O. 33. R. 12.— R. 12 of O. 33. is con- 
fined in its operation to cases in which the 
Court has not already suo niotn passed an 
order either under R. 10 or R. 11 of that 
order. 1939 A.L..T. 125=1939 All. 327. 

O. 33, Rr. 12 and 13. — It is not the func- 
tion of a Court of appeal to give effect to 
tlic right of the Government conferred by 
R. 12, in respect of Court-fee and some 
other costs incurred by and due to the Gov- 
ernment in the trial Court. R. 13 makes it 
clear that Government should proceed in 
trial Court for recovery of Court-fee and 
other costs due to it to which its right has 
been declared by R. 12. 1937 A.L.J. 171 

= 1937 A. 280. Where a pauper plaintiff, 
whose suit has been dismissed and who has 
become liable to pay to Government Court- 
fee due on the plaint and other costs in- 
curred by Government, prefers an appeal 
from the decree paying the necessary Court- 
fee on appeal, appellate Court which has 
registered the appeal cannot enforce the 
right of the Government in the matter of 
Court-fee and other costs either by issuing 
a process or by directing appellant to pay 
the said sums on pain of his appeal being 
dismissed. 1937 A. 280. If after having 
so directed the appellant, it dismisses the 
appeal on default of compliance with the 
direction, the order of dismissal is wholly 
without jurisdiction, subject to revision and 
interference by High Court under S. 115. 
The order of dismissal of the appeal under 
such circumstances is not a "reiection” and 
does not amount to a "decree" within the 
meaning of S. 2 (2), so as to be open to 
second appeal. 1937 A. 280. 

O. 33, R. 13. — Where a pauper plaintiff 
.whose suit has been dismissed has been 


allowed to appeal forma pauperis, there is 
no scope for the intervention of Government 
m the matter of Court-fee, and an appli- 
cation by Government for an order directing 
^pellant to furnish security for payment of 
Court-fee due to Government in lower Court 
and appellant is unsustainable. The provi- 
sioris of O. 41. R. IC should not be mads 
available or utilised for the benefit of the 
Government in order to enable it to collect 
Rie Court-fee due. Court-fee payable to 
Government is not the costs incurred by a 
party within the meaning of O. 41, R. 10, 
Nor can O. 33, R. 13 be invoked to support 
such an application by Government. 45 
L.W. 186=1937 M. 267. 

O. 33, R. 14. — All that the Code directs 
the Court to do is to send to Collector a 
copy of the decree which it has passed and 
which contains an order that plaintiff shall 
pay a certain sum to Government. What 
Collector docs after receipt of the copy of 
the decree is no concern of Court. Collector 
IS not the agent of the Court nor is the Court 
^neerned with the collection of rcvei ue. 
Therefore a decree drawn up in these 
terms: "It is ordered that a copy of 
this decree be sent to Collector for re- 
covery of Rs. 700 from appellants" 
With a forwarding letters containing 
the words *^for necessary action*' is 
not justified by the Code. 8 R. 294. 
R. 14 appears to have been enacted with a 
view to enable the Provincial Government to 
appeal against the order passed by the Court 
^ to the calculation or the payment of 
Court-fees in the event of being aggrieved by 
the same. Where the right of appeal is not 
however exercised by the Provincial Gov- 
ernment within the time allowed by law, and 
the decree of the trial Court, had thereby 
become final, it cannot be allowed to be re- 
opened by means of an application for amend- 
ment of the decree. 182 I.C. 337=1939 A 
L.J. 125=1939 All. 327. 
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15 . An order lefufing to allow the applicant to sue as a pauper shall be a 

bar to any subsequent application of the like nature 
Refusal to allow applicant by him in respect of the same right to sue ; but the 
to sue as pauper applicant shall be at liberty to institute a suit in the 

nature. ordinary manner in respect of such right, provided 

that he first pays the costs (if any) incurred by the 
’[Provincial Government] and by the opposite party in opposing his application for 
leave to sue as a pauper. 


LEG- REF. 

* Substituted for “ Government ” by A.O., 
’937- 

NOTES. 

O. 33, R. 15. — The provisions of R. 15 
are imperative. A person instituting a suit 
in the orclinary manner cannot do so unless 
he pays the costs incurred in the application 
to sue t»i forma panpc.ris which was dis- 
missed. 54 A. 390=1932 A.L.J. 254=1932 
A. 312. See also 1939 M.W.N. 178=!9.39 
Mad. 316; 41 Bom.L.R. 1269; 1940 A.L.l. 
118. But where Court m dismissing th? 
application lias either disallowed costs or 
made no order as to costs, he is entitled tc 
maintain his suit as an ordinary litigant 
without making any payment to Government 
or to the opposite party in respect of the 
costs incurred in opposing the application 

157 I.C. 150=1935 A.L.J. 857=1935 A. 723 
(F.B.). The proviso in R. 15 of O. 33. 
requiring the unsuccessful applicant for 
leave to sue tn forma pauperuK can only come 
into play when there is a formal order of 
the Court drawn up, stating the amount of 
costs payable hy him to the Government ar.d 
tJic opposite party. The provision, though 
mandatory, lias to he strictly construed, inas- 
much as it puts a feltcr on tlie inlicrent right 
of an individual to resort to a Court of law 
for the redress of the wrong done to him, 
1937 A.L.J. 1208=1937 All. 781. Sec. also 
1939 Mad. 316. Where the Court dismisses 
an application for leave to sue ui forma 
pauperis but at the same time directs tl'.at 
“the Court-fee sliall be paid williin two 
weeks and the plaint will then be registered", 
the Court really intends that the application 
to sue in forma pauperis should itself be 
treated as a plaint on the requisite Court-fee 
being paid. O. 33, R. 15 cannot apply to 
such a case, as there can be no question of 
the institution of a fresh “suit in ordinary 
manner" in such a case. The proviso in 
that rule as to payment of the costs of the 
Government and the opposite party cannot 
come into operation at all in that case, and 
if the applicant pays the Court-fee duo 
within the time fixed, the Court canni>t 
dismiss the suit on the ground of non-pay- 
ment of the costs. 1937 A.L.J. 1208 
erl937 All. 781. The provisions of O. 33, 
R. 15 arc mandatory, and when failure 
to comply witli the rule is brought 
to the notice of the Court, the suit muse be 
dismissed, if the objection as to the non- 
compliance of the rule has not been waived. 
The failure to. comply with the condition in 
O. 33, R. 15, as to prior payment of costs 


is an irregularity in the initial procedure 
vyhich does not affect the inherent jurisdic- 
tion and competence of the Court to er.trr- 
tain the suit, and it may be waived. If the 
defendant in the subsequently instituted si';t 
with Court-fee does not raise the objecticn, 
that the condition in O. 33, R. 15 as to 
payment of costs has not been complied witlj, 
at the initial stage of tlie trial, he cannot 
subsequently dispute the Court’s jurisdic- 
tion. I.L.R. (1940) Bom. 17=1940 Bom. 
44=41 Bom.L.R. 1269. R. 15 should be 
read along with Rr. 5, 6 and 7. 57 I.C. 
9=31 C.L.J. 351. See also 43 P.L.R. 
257; 7 Cut.L.T. 34. The refusal which 
is contemplated by R. 15 of O. 33, is a 
refusal to allow the applicant to sue as a 
pauper under sub-R. (3) of R. 7 of that 
order which must be the result of an inquiry 
into the merits of the application as directed 
by sub-Rr. (1) and (2) of R. 7. Dismissal 
for default of appearance of applicant cannot 
amount to sucli a refusal. R. 15 of 0. 33 
only autliorises the application of the 
principle of res judicata to an application to 
sue m forma pauperis and prohibits the 
entertainment of a fresh application when 
tlie first has been dismissed on the merits. 
It docs not contemplate that a summary 
order passed without inquiry or contest 
should be given the force of res judicata. 
1941 A.W.R. (H.C.) 56=1WI A.L.J. 
103. Orders under R. 5 or 7 bar yWh 
proceedings under R. IS. 33 
812=20 C.W.N. m. But see 10 O. 
W.N. 1145=1933 O. 534; 31 N.L.R. 
386=157 I.C. 294=1935 N. 168 parte 
order of rejection). See also 156 I.C. 

= 1935 r. 193, contra. Where the prcvio is 
application to sue as pauper was rejected 
because the proccss-fcc paid for tlic i'*suc 
of notices on tlie opposite party was insurn- 
cient, Iteld, that a subsequent application .or 
the same purpose was not barred "7 ‘y 
which applies only to applications 
reached the stage mentioned in R. 7. l. 
630=37 C.W.N. 309=1933 C. 549. ^e. 

also 10 O.W.N. 1145=1933 O..S34 A 
petition to sue m forma 
registered as plaint in the suit 

fee is paid.' (24 C. m. f anoh- 

297=16 C.W.N. 641. P'smjs^a of 
cation for leave to appeal wi ^ j 

-Applicant, if can be allowed o amend 

memo, of appeal and stamp 

valuation. 1935 R. JJO. whose 

a condition precedent for a 1^!^ has 

application to sue w Govru- 

been rejeeled. to pay the costs of Got-n. 
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i6. 

Costs. 


The costs of an application for permission to sue as a pauper and of 

an inquiry into pauperism shall be costs in the 
suit. 


LOG. AM. — rRANGOON.] Substitute tlie following : — 

“ORDER XXXIII. 


Pauper Suits. 

1. Subject to the provisions of this Order any suit may be instituted without payment of the 

Court-fee prescribed by law for the plaint if the plaintiff is a pauper, 
“ Pauper ’’ exempted from that is to say if his property is not of the value of Rs. too or of the 
Court-fee. amount of the Court-fee (if more than Rs. too), excluding from 

the computation the subject-matter of the suit and property exempted from attachment under S. 6o* 

Explanations. — (i) In a mortgage suit the subject-matter shall be estimated at tlie amount due 
on the mortgage ; 

(ii) any part of the subject-matter of the suit which the opposite party relinquishes and places 
at the immediate disposal of the plaintiff shall be included in the computation of the plaintiff’s property ; 
and 

(iii) w’herc the plaintiff sues in a representative capacity, such as trustee, executor or adminis- 
trator or liquidator, the question of pauperism shall be detennined with relation to the property 
of the estate which is so represented. 

2. (i) plaintiff may obtain leave to sue as a pauper by presenting his plaint witli a petition 

signed and verified in tlic manner prescribed for the signing and 
Application for leave to sue verification of plaints stating <i) that the plaintiff is a pauper and 
a pauper. that all the property of the plaintiff consists of the items set 

out and valued in the schedule to the petition; («) that the plaintiff 
has not within two monilis next before the presentation of the petition dispijsrd of any property fraudu- 
lently or in order to enable him to plead pauperism; and (m) that the plaintiff has not entered into 
any agreement with any person whereby such person has or w-ill have an interest in the proceeds 
of the suit. ^ 

(2) The plaint and petition shall be presented by tlie plaintiff in person unless he is exempted 
fr.jin appearing in Court, in which event the petition may be presented by an authorized agent who 
can answer all questions relating to the application. 


3- Subject to the jurisdiction of the Court to allow amend- 

Frrlimin.iry investigation. ments to be made the Court shall reject the petition in any of the 

following cases: — 

(a) where the plaint is not in the form prescribed ; 

(b) where the plaint docs not dUclosc a cause of ac tion within the jurisdiction of the Court • 

(f) where the claim appears to be barred by any law ; * 

(d) w'hcre the applicant has within two months next before the presentation of the petition 
disposed of any property fraudulently or in order to be enabled to plead pauperism ; 

(«) where the applicant has entered into any agreement with any person whereby such 
person has or will have an interest in the proceeds of tlic suit. 


4. (1) If the petition is not rejected under r. 3 the Court shall fix a day (of which at least 

notice shall be given to the opposite party and the Govern- 
Mcaring of petition. ment pleader) for the examination and cross-examination of the 

. j .u • 'vhcre the plaintiff is allowed to appear 

by an agent) and the witnesses (if any) produced by cither party in proof or dUproof of the state- 
ment made in the petition. r r ow»u. 


NOTES. 

inent in opposing the application before a 
regular suit can be entertained; there should 
be a demand for it. Where there has been 
no such demand, suit should not be dis- 
missed. 1935 k. 336. Where costs are not 
paid before institution of suit but afterwards, 
the suit should not be dismissed but must be 
treated at least as one instituted on the da'.e 
on which the costs are paid and dealt with 
on that basis. Even an appellate Court has 
power to make such an order in an appeal 
from an order dismissing the suit; the appeal 
cannot be treated as not competent. 69 
M.L.T. 791. Where an application for 
leave to sue mi forma pauperis is dismissed 
as not pressed, it bars a fresh application in 
respect of the same right. (20 B. 86, Foil ) 
1924 L. 312. But see 56 I.C. 207=1 L. 


151. Fresh application can be made if the 
application to sue mi forma pauperis is dis- 
missed for default. 1924 R. 161; 56 I.C. 

85 I.C. 982=1925 M. 
986. See also 98 I.C. 26=4 K. 245=1926 
R. 200; 96 I.C. 962=1920 M. 875=51 M. 
L.J. 79. If the Court rejects the petition 
ex parte on any of the grounds laid down 
m O. 33, R. 5, a second application is com- 
petent; but if the Court proceeds to issue 
notice to the respondent and takes evidence 
and finally refuses to allow the petition on 
merits, no second application is competent. 
173 I.C. 647=1937 Pesh. 85 (2). See 
1941 A_. L. j. 103. The words 

right to sue" in R. 15 have substantially the 
^me meaning as the words "cause of action" 
The cause of action in the suit for specific 
performance of a contract is not the same 
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(2) Where the plaintiff appears by an agent the Court may, if it thinks fit, order that the 
plaintiff be examined on commission. 

(3) The Court shall make a memorandum of the substance of the evidence taken at the 
hearing, and shall make an order allowing or rejecting the petition. 

(4) Subject to any amendment which the Court may allow the petition shall be rejected 
under this rule if the Court is not satisfied of the truth of any of the statements made in the petition : 
provided that the Court may admit the plaint on payment of the Court-fee due thereon. 

(5) If the petition is rejected the plaintiff shall be precluded from filing any further petition 
to sue as a pauper in respect of the same cause of action : provided that if the petition is rejected 
for default of appearance or due prosecution it may be revived on good cause being shown. 

5. If, in any suit an order is made for the payment of an additional Court-fee in respect of 

the plaint, the plaintiff may apply by petition, for leave to continue 
, Pauperism pending suit. the suit as a pauper ; and the provisions of ^is Order shall apply 

to such petition. 


6. In a pauper suit the Court may, at any time, on the application of any party or of the 
Government pleader (on seven days’ notice to the plaintiff) order that the suit be stayed until the 
.p.. Court-fee prescribed for the plaint is paid, on proof that the cir- 

Uispaupenng. cumstances existing at the time when leave was given to the 

plaintiff to sue as a pauper were such that the leave ought not to have been given, or that the plaintiff 
has ceased to be a pauper or has made an arrangement with any person whereby the latter has or 
will have an interest in the proceeds of the suit, or where a new plaintiff who is not a pauper is 
substituted or added as a party. 


7. (i) At the conclusion of a pauper suit the Court shall order the Court-fee prescribed 

for the plaint to be paid to the Collector by any party to the suit 
Recovery of Court-fees after or by the parties in any proportion as may seem to the Court to be 
decree. just, and shall cause a copy of the order to be forwarded to the 

Collector. 

(2) The Collector may at any time after the conclusion of the suit apply to the Court to 
make or amend an order under sub-r. (i). 

(3) Without prejudice to the right of the Collector to take proceedings for execution of an 
order under sub-rule (i) the Court which executes the decree the suit shall cause the Court-fee or 
the proportion thereof ordered to be paid by any party to the suit under sub-r. (i) to be paid to 
the Collector out of any money or other properly held or recovered by the Court on behalf of such 
party or his representative.” 

ORDER XXXIV. 


Suits relating to Mortgages of Immovable Property. 


NOTES. 

as in a suit for refund of the consideration. 
Hence where leave to sue in forma pauperis 
for specific performance of a contract to 
sell immovable property is refused, a subse- 
quent application for leave to sue for re- 
fund of money paid under the contract is 
not barred. 1936 N. 280. Limitation is 
computed from the date when the pauper 
petition is filed, a pauper suit being con- 
'verted into a regular suit. 28 I.C. 504= 
1915 M.W.N. 228. The Court should not 
refuse leave to an applicant to sue m forma 
pauperis on the ground that he has not stated 
in accordance with the provisions of O. 33, 

R. 2, the estimated value of his property 
and that he has not disclosed .all his mov- 
ables, when it is not apparent that he has 
deliberately concealed his assets. In such 
circumstances, the Court should allow the 
applicant to amend his list of property. 39 
P.L.R. 665. Application to sue as pauper 
dismissed — Court-fee paid beyond limitation 
but within time granted by Court — Date of 
institution of suit is date of petition — Notes 
under S. 149, supra. 1938 Cal. 730. 

O. 34: General. — It is this order and not 

S. 34, which determines the question of the 
rate of interest in the case of mortgages. 
54 I. A. 1=54 C. 161 = 1927 P.C. 1=52 M. 
L.J. 373 (P.C.). The fact of an instal- 
ment decree being passed in a mortgage suit 


on the consent of the parties does not appear 
to be a circumstance which can per se tx~ 
elude application of this order. Ill 
294=25 N.L.R. 175. This order does not 
apply to decrees passed in accordance wim 
an award on a reference to arbitration. 121 
I.C. 79=1930 L. 116; 33 P.L.R. 975. Nor 
to a mortf^gc executed in favour of a Co- 
operative Society which is enforceable in the 
manner prescribed by the Co-operative Socie- 
ties Act (IV of 1912). 142 I.C. 487=19^ 
N. 211. Nor to compromise decrees. 14 
P. 488=16 Pat.L.T. 311=1935 P. 385. As 
to applicability of O. 34 to charges created 
by decrees, see 1941 Bom. 71. The princi- 
ples underlying O. 34, although they may 
not strictly apply in the case of a ^har^, 
may be applied and ought to be applied Dy 
analogy to charges created by a decree, un- 
less indeed the terms of the decree 
clear that the remedy of recovering the oe- 
cretal amount from the property chargea 
was not given in lieu of the personal 

but in addition to it. In every case it is 

essentially a question of construction 

decree. 42 Bom.L.R. D13. ciih<ti- 

SooPE AND Object. — D. 34 wa 

tuted for sections in the 1 . 

movablc'lJopSy.'"* A 

s.":.Krrr 
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1. Subject to the provisions of this Code, all persons having an interest 

T> . •. r f , either in the mortgage-security or in the right of 

sale and^rcdt^piion.*'^''*^ redemption shall be Joined as parties to any suit relating 

to the mortgage. 

Explanation . — A puisne mortgagee may sue for foreclosure or for sale without 
makrng the prior mortgagee a party to the suit ; and a prior mortgagee need not 
be joined in a suit to redeem a subsequent mortgage. 


NOTES. 

and incorporating them in an Act relating to 
procedure the legislature did not intend to 
extend tlie scope of the provisions. The 
heading of O. 34 defines the general words 
in the substantive provisions and limits 
their operation to mortgages of immovable 
property. 34 Bom.L.R. 1615. But see 59 
C. 667=36 C.W.N. 263=1932 C. 524. As 
regards scope and object of O. 34, cee 
also 25 C.L.J. 553=40 I.C. 845=21 C.W. 
N. 920; 1925 N. 15. Order 34 is self-con- 
tained and meant to provide for all matters 
it refers to. Its provisions do not allow of 
the application provided by O. 40 and a 
Receiver cannot, therefore, be appointed in 
execution of a mortgage decree. (100 I.C. 
735, Foil.) 14 L. 457=34 P.L.R. 815=1933 

L. 687. 

O. 34, R. 1; Object and Awlicability 
—The object of R. 1 is that all claims affect- 
ing equity of redemption should be disposed 
of in one and the same suit. 54 I. A. 68= 
50 M. 180=1927 P.C. 32=52 M.L.J. 338 
(P.C.) and to prevent the multiplicity of 
mortgage suits. 31 C. at 432; 33 C. 425 
(433); 28 B. at 16; 32 C. 746; 28 A. 174 
(F.B.); 21 A.L.J. 701 = 1924 A. 107; 50 

M. 180. For scope and object of. see 53 

M.L.J. 047; 25 C.L.J. 553=21 C.W.N. 
920; 1925 N. 15. R. 1 is a rule of proce- 
dure and docs not purport to deal with 
substantive rights of parties or the extin- 
guishment of such rights. 30 S.L.R. 42= 
164 I.C. 69=1936 S. 87. This rule does 
not require that in a suit on a mortgage, the 
owner of equity of redemption must * al- 
ways fill in the roll of a defendant. It is 
enough if all the interests in the property are 
represented m the suit. A suit by a pur- 
chaser of mortgaged property to enforce a 
mortgage which he has paid off is competent 
59 M. 1042=1936 M. 814=70 M.L.J 719 
The provisions of this rule do not apply to 
a suit under S. 12 of the Punjab Redemp- 
tion of Mortgages Act (II of 1913) 14 L 

218=34 P.L.R. 149=1933 L. 179. A charge 
which has been created by the decree in a 
suit for money does not convert the suit into 
a mortgage suit and make this order apoli- 
cable. 49 M.L.J. 490=1925 M. 1101. As 
to the effect of S. 22 of the Limitation Act 

1929 A. 941=121 I.C. 106. As to whe- 
ther rule requires that persons whose rights 
are admitted should be made parties see 20 
M. 84; 29 M. 217 at 224 ; 27 A. 511; 28 C 
517; 25 M. 568; 25 M. at 113; 30 M. 353.' 
But see 20 A. 322. Persons not impleaded 
as parties to mortgage suit cannot be pro- 
ceeded against in execution proceedings. 153 


I.C. 870 — 1935 L. 203. Rule only lays 
down a principle as to who must be made 
parties, and does not prohibit the joinder of 
any person as a party. 55 I.C. 433. In a 
case where the question is who may be made 
parlies or whether an existing party may 
rise a particular defence, this rule does not 
apply. 1928 M. 764=113 I.C. 865. It is 
well known that people arc often joined as 
parties to a mortgage suit to prevent fur- 
ther complications, but the mere fact that a 
person is joined as a party to the suit, pos- 
sibly pro forma, does not necessarily give 
the plaintiff a right to sell his interest in the 
property, particularly when he has entered 
into no contract with the plaintiff and has 
no privity of estate with him. 167 I.C. 449 
= 1937 R. 56. When the purchaser is ob- 
structed from taking possession in execution 
of a mortgage decree, by an alleged pur- 
chaser from the mortgagor, his only remedy 
is a suit for possession against him, giving 
him an opportunity to redeem. A mortgage 
suit will as well lie if it is in time. 11 I.C. 
74=16 C.L.J. 33. Also 1923 A. 232=65 
I.C. 654. Mortgagor cannot bring separate 
redemption suits for redemption of a single 
mortgage debt where the interest of 
mortgagees is divided among several co- 
sharers. 104 I.C. 648=1927 Bom. 513. 

Meaning of terms. — "Mortgaged secu- 
rity" does not mean the mere lands which 
the mortgagor professes to mortgage, nor 
the physical object; but it means the interest 
therein which the mortgagor is competent to 
transfer by way of mortgage at the date of 
the transaction. (1926 R. 208, Poll.) 162 
I.C. 731 = 1936 R. 198. 

Non-joinder— Effect of.— If a person 
interested in equity of redemption is known, 
he ought to be made a party to a redemption 
suit in order to safeguard his right. But 
if he IS not known or if it was not possible 
to have made him party, due provision may 
be made in the decree for safeguarding his 
rights. Where he is deliberately omitted, 
still relief can be given to the parlies before 
Court. 1936 M.W.N. 1005=1937 Mad. 
136. See also I.L.R. (1941) Nag. 615= 
1941 Nag. 5; 18 Pat. 141=19 Pat.L.T. 875 
-_1939 Pat. 49. Where in a mortgage suit 
the plaintiff had failed to bring all the parties 
concerned on the record and had also failed 
to bring before Court materials sufficient to 
enable it to work out the account, the suit 
should not, on a Letters Patent appeal, be 
sent back to the trial Court for the addition 
of the parties and for accounts to be taken 
on a proper basis, as tliat would mean a 
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NOTES. ^ , N. 524=1934 O. 220. Non-joinder of one 

complete relicanng mvolvmg the leading of of two divided heirs of deceased mortgagor 
a considerable amount of new evidence. enjoying in separate shares is not fatal and 
The suit, in such circumstances, can rightly the whole amount can be recovered from the 
be dismissed. (59 I. A. 106, Rel. on,) impleaded son’s share. 35 A. 441=20 I C 
1937 R.L.R. 13=1937 Rang. 220; 1940 N. 41; 43 B. 575=51 I.C. 223. Non-joinder 
L.J. 151. Although It is ordinarily undcsir- of all heirs is not fatal. A decree for a pro- 
able to implicating in a mortgage suit persons portionate share of money as against heirs 
claiming adversely to cither the mortgagor on record should be passed. 66 I.C. 312= 
or the mortgagee, this docs not apply to the 25 C.W.N. 594; 89 I.C. 121. But see 1940 
case of a person who has an interest in the N.L.J. 151. Similarly where some of the 
mortgage security and whose claim is not in co-mortgagors owning distinct shares were 
any way in derogation of the rights of the not made parties, a decree for a sum pro- 
mortgagee or the mortgagor, notwith- portionate to the interest of the parties 
standing that his claim is adverse to the impleaded could be given. 35 A. 247=19 
plaintiff in the mortgage suit. If the I.C. 614. But jcc 90 I .C. 80; 89 I.C. 121 ; 
person applying to be impleaded as 48 A. 171; 66 I.C. 312. Where the terms 
a party in a mortgage is interested in the of a lease contain a clear stipulation that the 
mortgage suit, he should be added as a party rent is a charge on the propert>' and the 
before a decree is given in the suit. O. 34, lease further stipulates that half rent shall 
R. 1 requires that all persons having an be paid to one party and half to the other, 
interest in the mortgage security shall be decree for charge attaching to whole pro- 
joined as parties to any suit relating to the perty in respect of the demand of one party 
security. (1941) 1 M.L.T. 626. A suit cannot be refused, merely because the other 

can be filed by a second mortgagee without party has not joined as plaintiff and is 
impleading the first. Similarly if the prior impleaded as pro forma defendant. 163 
mortgagee brings his suit without impleading I.C. 175 (1)=1936 Pat. 306. In a suit for 
the subsequent mortgagees, decree that he redemption, if one of the mortgagees was 
may obtain would not prejudicially affect exonerated the suit must be dismissed. 45 
the rights of any person interested in the I.C. 650=4 Pat. L.W. 291. Where a mort- 
property. This would be so irrespective of gagec in a suit for enforcement of his mort- 
thc fact whether he had or had not notice gage fails to implead a purchaser of a part 
of the subsequent incumbrances. 56 M. 846 of c(|uity of redemption, though he has 
'=1933 M. 583=65 M.L.T. 108 (K.B.). See notice of the purchase, and docs not take 
also 156 I.C. 318=1935 R. 139; 1937 Cal. steps to implead him even after objection is 
717. If a decree can be passed and given taken to such nonjoinder, he cannot be 
effect to in so far as the rights of the parties granted a decree for the entire mortgage 
actually before the Court arc concerned money. There should be proportionate 
without interfering with the interests of abatement of the mortgage money in the 
others, there is no reason why the suit should decree. 1.59 I.C. 159=61 C.L..T. 560=1935 
not proceed. 10 P. 341 = 132 I.C. 100= Cal. 667. The mortgagee-purchaser is not 
1931 P. 164. /Ilso 21 701=1924 A. entitled to eject the purchaser of the equity 

107; 43 C.W.N. 4.58=1939 Cal. 403=1. L. of redemption when in the suit such pur- 

R. (1939) 1 Cal. 493; 1923 N. 234. O. 1. chaser has not been made a party. 25 LC. 

R. 9 provides that no suit shall be defeated 1. But see 20 I.C. 184=11 A. L.J; ^ I’nl- 
by reason of non-joinder of parties and C. 1048 ; 22 C.W.N. 543=44 I.C. 521:1927 

O. 34, Ft. 1 is subject to O. 1, R. 9. (1923) A. 611. The transferee of the equity* of 

2 P. 175=69 I.C. 677. See also 54 C.L.J, redemption is not bound bj’ any decree m a 

113=1932 C. 34; 15 Luck. 399=1940 ().W. mortgage suit in which he was not a 

N. 209=1940 Oudh 235; 1940 Sind 195; l.L. 45 LC. 606=21 O.C. 70; also 34 I.C 367 
R. (IWO) Kar. 447; 36 C.W.N. 1138. =3 O.L.J. 494; 14 C.L.J. 530; 1927 A. 

Non-joindcr due to want of notice ought not 611; 138 LC. 752=1932 C. 561. In a sui 

to be penalised. 66 I.C. 631=1922 N. 89 for possession from the purchaser by persons 

(F.B.). Non-joinder of parties is no interested in the equity of redemption wjio 
ground for reversal of decree by an appcl- have not been made parties, no decree can d 
late Court. 5 L.W. 615=40 LC. 414. passed without a provision for what m^ oc 
Even if non-joinder is a fatal defect, it can due to the defendants under the f 

be cured under O. 1, R. 10(2). 27 A. 75; 29 I.C. 742. Where owner of o* 

30 C. 755; 161 I.C. 579=1936 Pat. 153. redemption was not a party to the mortage 

See also 30 S.L.R. 42=\(A I.C. 69=1936 suit, his subsequent cl o/jo 

Sind 87. Failure to join some of the heirs cution is wrongful. 36 *v.,r 447* 

of the jnortgagor in an appeal by one of 1940 Sind 195; I L.R. ^*^®l:Jl‘i/.'mort- 
thc heirs for redemption is not fatal to appeal 1940 M.W.N. 256. Where a s>^P 
and a decree can be passed which will bind gagec brought a suit for sale ag ; 

all the heirs of the mortgagor. In .such gagor without impleading certain * 

cases plaintiff will be deemed to be litigating, purchasers of equity of rea . 

in absence of fraud or collusipn, in the com- properties were sold ^H^^'l.rrhascrs are 

mon interest of himself and the other heirs of a decree in that suit, Ihc P 
of the mortgagor. 148 I.C. 903=11 O.W. in the same position as puisne m b 
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NOTES. 

and their rights arc not affected by the suit 
and decree obtained in their absence. 133 
I.C. 497=1931 M. 542=61 M.L.J. 316. 
[21 M.L.J. 213 (F.B.); 40 M. 77; 30 M. 
500, Ref.] Further it is open to the simple 
mortgagee or purchaser in execution of 
mortgage decree to maintain a second suit 
for sale against tlie purchasers of equity of 
redemption. 61 M.L.T. 316. (47 M. 551; 

24 Bom.L.R. 741; 24 A.L.T. 661, Ref.) 
As to effect of nonjoinder of necessary 
parties in a suit for sale, see 84 I.C. 262; 
100 I.C. 198=1927 A. 290. As to right of 
auction-purchaser in case of non-joinder of 
.subsequent mortgagee, se.e 134 I.C. 1=1931 
A.L.J. 729=1931 A. 466 (F.B.). Where 
the first mortgagee obtained a decree on his 
mortgage without impleading the second 
mortgagee and purchased properties in exe- 
cution including the one mortgaged to the 
latter, and, on failure to get possession, 
brought a suit against the second mortgagee, 
who claimed to redeem all the properties, 
held, that the second mortgagee could only 
redeem the property mortgaged to him. 
134 I.C. 959=1931 I‘. 434. If in a suit for 
redemption a sub-mortgagee has not been 
impleaded, his right to bring his own suit 
for sale of the property mortgaged to him 
is nf)t affected, but this cannot, however, 
alter the legal effect of the redemption suit 
as between mortgagor and mortgagee. 62 
M.L.J. 272=55 M. 320=1932 M. 115. 
[43 A. 469 (P.C.), Dist.j In a suit for 
foreclosure the person who had a vested 
remainder and who had not been impleaded 
as a party to the suit was not bound bv the 
decree. 1.14 I.C. 865=1931 O. ’3^. 
Obiter . — The right of a second creditor over 
a property is not affected bv mortgagor 
being adjudicated an insolvent. But Official 
Receiver to whom equity of redemption has 
been assigned bv operation of law should be 
made a party to the suit on the mortgage 
and OffTicial Receiver should get himself 
impleaded as a party thereto. 62 Cal. 483 
=.39 C.W.N. 384=1935 Cal. 4^)0. Suit to 
enforce charge by bolder of trust — Receipt 
— Omission to implead subsequent mortgagee 
— Flffcct. 39 C.W.N. 1018. Equitable 
mortgagee not a<ldcd as party— Addition 
after final decree — Power of Court. 40 C 
W.N. 1173. 

Joint family. — Code does not affect the 
rule regarding the indivisibility of a mort- 
gage nor the Mitakshara rule that no co- 
parcener has a definite share till partition is 
made. 24 I.C. 831=10 N.L.R. 72. See 
also 1927 B. 513=164 I.C. 648. All the 
members of a joint family are necessary 
parties to a suit on a mortgage of the joint 
family properties and their non-joinder is 
fatal to the suit. 24 I.C. 252=12 A.L.J. 
794; 21 I.C. 712. But see contra 1925 p! 
59. But in the case of a deceased mort- 
gagee, if his estate is effectively repre.scntcd 
by the persons on the record, the suit is 
good and not defective. In the case of a 
C.C.M.— 156 


joint Hindu family, the karta effectively 
represents the minor sons of a deceased 
mortgagee, and even if the minor sons are 
not specifically impleaded, there is no legal 
defect in the suit. 16 P.L.T. 689. See 
also 1937 Nag. 121. A minor son in a joint 
Hindu family must be made a party. 28 
C. 517. Where some refuse to join as 
plaintiffs they can be added as defendants. 
14 I.C. 35=9 A.L.T, 410. Decree will be 
binding even on the minor members in the 
absence of fraud, where they have been 
represented by major members of the family. 
21 I.C. 192. No question of non-joinder 
of sons can arise when the mortgage by 
father is not operative as against the sons’ 
42 C. 1068=19 C.W.N. 849 (F.B.). The 
essential point in suits by or against managers 
is not the distinct description of him as 
manager, but that he is sued or sues in 
respect of a familv debt. 34 A. 549=9 
A.L.J. 819 (F.B.). Sec also 1930 P. 293, 
No legal proceeding not filed expressly as 
manager, short of actual redemption, will 
deprive his coparceners of their right to 
redeem. 40 B. 248=18 Bom.L.R. 33. 
But jcc 2 P.L.T. 5.=3=63 I.C. 564. The 
manager alone can file a suit on a mortgage 
without bringing the other memhers as 
I>arties. 2 P.L.T. 553=63 I.C. 564; 15 
I.C. 876. But see 41 C. 727=19 C.L.T. 
437. .S>r also 29 I.C. 752=21 C.L.T. 452; 
45 I.C. 76=7 L.W. 438; 46 I.C. 727; 37 
I.C. 833. A foreclosure decree against a 
manager will bind all the members of the 
joint Hindu family where the manager effec- 
tively represents all the members. 36 A. ' 
383=18 C.W.N. 968=41 I. A. 216 (P.C.). 

It is immaterial whether the suit is laid 
against him expressly as manager or not. 
30 S.L.R. 42=164 I.C. 69=1936 S. 87. 

In a suit against the mortgagor’s father or 
manager, the non-joinder of the sons is not 
fatal. 14 I.C. 38. See also 50 I.C. 243* 
53 I.C. 411 = 125 P.R. 1919; also 18 I.C. 
848=9 N.L.R. 1; 2 P. 435=1923 P. 
290 ; 36 I.C. 542=1 P.L.J. 468; 47 .\. 
427=23 A.L.J. 246=1925 A. 355. But 
notwithstanding that manager is a party, 
Clourt should add as a party anv member of 
the family who applies to be made a party, 
so as to put forward any defence challenging 
the iTiortjjage as not having been made for 
purpose binding on the familv. 19 O.C. 
.%=36 I.C. 64. See also 1937 N. 121, 
Suit on a mortgage executed by son in a 
Hindu joint family — Plaintiff seeking relief 
against whole family — Father insisting on 
issue that the property was his — Issue was 
allowed to be framed— Father not being 
stranger. 107 I.C. 814=1928 M. 199 (2). 
(1926 M. 744, Dist.) The sons or junior 
members cannot sue to redeem on the ground 
they were not parties to the suit in which 
the decree w’as passed against manager, 
unless they show that mortgagee was aware 
of their interest and yet omitted to implead 
them. 14 I.C. 333=16 C.W.N. 1019. See 
also 40 I.C. 525; 2 P.L.J. 306; 39 I.C. 
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779. Mortgage suit against Hindu co- 
parceners pending partition suit — Non- 
joinder of one member — Decree does not 
bind that member. 38 C.W.N. 1045=1935 
C. 141. 

Landlord and Tenant. — To a suit to en- 
force a mortgage of a non-transferable occu- 
pancy holding the landlord is not a necessary 
party. 46 I.C. 176=22 C.W.N. 662. A 
tenant of tlie mortgagee is a necessary 
party. At least he is a proper party. 52 
I.C. 105. The lessee who has redeemed a 
mortgage by the lessor and forecloses the 
lessor, is not liable to be ejected by the les- 
sor. 59 I.C. 511=16 N.L.R. 180. It is 
doubtful whether it is contemplated by the 
Encumbered Estates Act that the provisions 
of R. 1 of O. 34, should apply to proceed- 
ings under that Act. But in a case where 
a mortgage is the subject-matter of proceed- 
ings under the U. P. Encumbered Estates 
Act there would be no inconsistency with the 
provisions of the Act in allowing the persons 
interested in the mortgage, to be made par- 
ties to the case. 1940 O.W.N. 716=1940 
Oudh 435. 

Necessary parties — Illustrative Cases. 
— All persons interested in mortgagee’s in- 
terest arc necessary parlies. 1926 S. 145= 
91 I.C. 17. A person who obtains an order 
of attachment in his favour lias no interest 
cither in the mortgage security or in the 
right of redemption and so is not a necessary 
party to a mortgage suit. 58 C. 598=134 
I.C. 561 = 1931 C. 763; also 1931 R. 108= 
133 I.C. 482; 1939 Pat. 7; 1938 M.W.N. 
73=1938 Mad. 293; 1938 All. 651. i'ec 
conlra 17 C.W.N. 871; 42 C.W.N. 523= 
1938 Cal. 471; 1923 N. 311; 105 I.C. 427= 
23 N.L.R. 164. See also under heading 
“Attaching Creditor", infra. An attach- 
ing decree-holder is not a “person having 
an interest" within the meaning of O. 34, 

R. 1, and is not necessary party to a suit on 
a mortgage. An attachment merely prevents 
private alienation and docs not create any 
title or legal charge upon the attached pro- 
perty; nor docs it affect Court sales. It 
cannot therefore be said that a mortgage 
decree and sale in execution thereof arc not 
binding on the attaching decree-holder who 
purchases the property in execution of his 
money decree, by reason of the fact that he 
is not impleaded as a party to the mortgage 
suit. 18 P. 155=19 Pat.L.T. 781=1939 
P. 7. Where a property is sold in execu- 
tion of a decree and the decree-holder is 
paid the amount and subsequently another 
person files a suit claiming relief on the 
ground of his alleged equitable mortgage 
over the property but the auction-purchaser 
is not impleaded, the suit is not maintainable 
for nonjoinder of the auction-purchaser nor 
is the decree-holder creditor liable to pay any 
money to the plaintiff. 156 I.C. 749=1935 

S. 131. See also 1938 A.L.J. 1024=1938 
All. 651. The entire suit fails if a neces- 
sary party is added after limitation. 36 I. 


C. 542=1 P.L.J. 468. Also 25 I.C. 508; 
24 I.C. 25=12 A.L.J. 619; 37 C.W.N. 478 
= 1933 C. 621 — 60 C. 777. Where in a suit 
for sale of mortgaged property die alienee 
of the whole interest of the mortgagor in 
the property is made a party after expiry of 
the period of limitation, the suit must wholly 
fail. 150 I.C. 597=1934 Pesh. 38. The 
mortgagor is a necessary party. 36 B. 624 
=17 I.C. 87. Also 9 I.C. 940=9 M.L.T. 
356. The mortgagor is not a necessary 
party to a mortgage suit, if the purchaser 
of the equity of redemption effectively re- 
presents him. 28 I.C. 386. In a suit by a 
sub-mortgagee defendant’s mortgagor is not 
a necessary party. 27 A. 511. In a re- 
demption suit against the sub-mortgagee, 
original mortgagor is not a necessary party. 

24 Bom.L.R. 911=1922 B. 424. The 
mortgagor’s mortgagor is not a necessary 
party. 67 I.C. 421. Neither the mortga- 
gor’s benamidar. 29 C.W.N. 784=19^ 
C. 973. Suit by only one of several heirs 
of a mortgagee is not maintainable; all 
must be made parties. 36 I.C. 77; 32 C. 
746. Person claiming to be the adopted son 
of the plaintiff’s husband if a necessary 
party. Scr 1928 M. 978=113 I.C. 310. 
Suit for redemption by one of several uralans 
of a temple without impleading the others as 
parties is not maintainable. 13 I.C. 234= 
(1911) 2 M.W.N. 537. One co-mortgagee 
can sue by impleading the others as defend- 
ants. 20 I.C. 329. The kanemdar is a 
necessary party to a suit for redemption. 

25 M. 568. In a suit for redemption of 
mortgage, alleged tenants of mortgagee ai^ 
proper parties. 96 I.C. 848=1926 B. 53 
=28 Bom.L.R. 759. Mere presence of the 
purchaser of the equity of redemption as a 
witness in the suit, in the absence of proof 
of knowledge of the nature of tlie suit, docs 
not amount to condonation of the omission 
to implead him, and the decree is therefore 
not binding upon him. 13 I.C. 874=(1911) 

1 U.B.R. 92. Rights between the legal re- 
presentatives of the deceased mortg^ee wi- 
ter se need not be gone into. 107 I.C. 8U5. 
The owner of a portion of the 
property which has been released by tnc 
mortgagee is still a necessary party to the 
suit by the mortgagee. If the 

fails to implead him, he is not entitled to 
decree for the entire amount of the mortg g 
unless he proves that the otlicr mort^go 
have not been prejudiced by 
27 N.L.R. 4=130 I.C. 809=1^ N. 

42 C.W.N. 721=176 I.C. 745=1938 ^L 
524. A decree-holdcr who m c^'ccuti^ ot a 
money-decree against the cale 

ses the mortgaged propc/fy. 5?. on his 
held after the mortgagee filed * \o such 
mortgage, is not a pa ^ 

a suit as on the day U is filed nis P p l 
that of an attaching creditor. 41 M 
629=1939 Lah. 146. /s o whcine 

purchaser of a Pajf ^ 4*9 ®A. 923. 
perty need be impleaded, see ^ 

Suit to recover money under Kooiu 


O. 34, R. 1] The Code of Civil Procedure (V of 1908). 


1243 


NOTES. 

Pund — All subscribers to chit fund arc ne- 
cessary parties. 103 I.C. 814=53 M.L.J. 
550=1927 M. 773. In a suit by a Company 
to have it declared that a mortgage entered 
into by its secretaries is void, no relief can 
"be granted unless the mortgagee is made a 
party. 139 I.C. 556=1932 P.C. 244=63 
M.L.J. 851 (P.C.). Mortgaged property 
attached and sold under S. 88, Cr. P. Code, 
after mortgage — What passes — Suit by 
mortgagee to enforce mortgage against 
purchaser at sale under S. 88, Cr. P. Code 
— Government is not necessary party. 18 
Pat.L.T. 814=1937 Pal. 642. A trespas- 
ser is not a necessary party at all. 47 I.C. 
536; 28 N.L.R. 69. Simply because a per- 
son has some title to the lands by reason of 
an entry in village papers, he is not entitled 
to be made a party in a redemption suit. 87 
I.C. 679=1925 A. 593. In a suit to declare 
a right to redeem by a necessary party not 
impleaded in the prior suit, the mortgagee 
piirrhaser in execution of the decree in that 
suit, is entitled to raise all defences open to 
a purchaser. 47 C. 924=47 I. A. 91=39 
M.L.J. 108=24 C.W.N. 254 (P.C.). 

See also 102 I.C. 645=1927 A. 611=25 A. 
L.J. 732; 18 Pat.L.T. 289. In a suit for 
accounts against the assignee decree-holder 
who had purchased the mortgage proper- 
ties and who had been declared by 
Court to hold the property as trustee for the 
co-mortgagees who owned distinct interest 
therein, all the co-mortgagees are necessary 
parties to the suit, and a suit brought by 
some one of them without impleading the 
others is bad for nonjoinder of parties 35 
C.W.N. 977=1931 P.C. 229=61 M.L.J. 
294 (P.C.). Where the mortgagor’s (a 
Buddhist) wife dies leaving children and 
the mortgagor states that he has transferred 
his right to another, subject to the mort- 
gage, the transferee and children, though 
proper parties, are not necessary parties to 
a suit on the mortgage. 158 I.C. 828=1935 

• O 1 ^ • 


Leual representatives of a mortgagor — 
If in a mortgage suit, the equity of redemp- 
tion is not entirely unrepresented but only 
some of the owners of the equity of redemp- 
tion arc left out without any negligence or 
fault on the part of the mortgagee, and a de- 
cree is passed on his mortgage, such a decree 
IS not a void decree. It is only the right 
of redemption of the persons so left out 
which IS not affected or cut off by the final 
decree. Such a mortgagee is entitled to re- 
cover his w’holc dues from the shares of 
those persons, who were parties to the suit 
in the hypothecated properties. Where 
therefore, before the passing of the final 
decree, one of the mortgagors defendants 
dies and his legal representative is not 
brought on record the mortgagee having been 
ignorant of his death, and the final decree 
is passed against the deceased mortgagor 
also, .such a decree is a valid decree against 
the other mortgagors. They cannot impeach 


the sale in execution of that decree on the 
ground that the decree was not binding on 
the legal representative of the deceased 
mortgagor. Further it is doubtful whether 
they could raise the question in execution 
proceedings. I.L.R. (1939) 1 Cal. 493= 
43 C.W.N. 453=1939 Cal. 403. 

Paramount Title. — Persons claiming 
paramount title are not to be made parties, 
136 I.C. 728=33 Punj.L.R. 240. /Iho 138 
I.C. 671 = 1932 C. 512; 1934 A. L.J. 1177; 
144 I.C. 267=15 N.L.J. 17; 38 A. 488=43 

I. A. 187=31 M.L.J. 571 (P.C.); 40 A. 
584=4() I.C. 559=16 A. L.J. 639; 25 I.C. 
233=12 A. L.J. 1088 ; 44 B. 698=57 I.C. 577 
=22 Bom.L.R. 815; 54 I.C. 806; 72 C.L. 

J. 493; 1941 N.L.I. 81; 40 I.C. 8()5; 24 
I.C. 871; 44 C. 425=21 C.W.N. 177=37 
I.C. 277. Their addition is bound to lead 
to confusion. 155 I.C. 156=1934 A. L.J. 
1177=1935 A. 205. Where the defendants 
to a mortgage suit claim under a title quite 
independent of the mortgagors that title can- 
not be properly brought in issue in a suit based 
upon a mortgage to which the only proper 
parlies arc the mortgagors and mortgagees 
and the purchasers of the equity of redemp- 
tion. It makes no difference that it happens 
to be the same individual who claims personal 
title and who is joined as interested in the 
equity of redemption. The defendant is not 
bound to raise a paramount title which is not 
impugned and which he did not even get 
from the mortgagors nor is he bound under 
S. 11, Expl. 4, to raise the question as it 
lies outside the scope and nature of the suit. 

I. L. R. (1940) Kar. 302=1940 Sind 
103, In a suit on a mortgage executed by a 
Hindu father, his sons wlio were impleaded 
as defendants pleaded that thev had sepa- 
rated from their father 25 years earlier and 
claimed a paramount title in the property 
mortgaged and asked to be discharged. Held, 
that the question of their paramount title in 
the mortgaged property cannot be investi- 
gated in the suit, and that thev must there- 
fore be discharged from the suit. 18 N.L 

J. 291. But see 22 I.C. 976=1914 M.W.N. 

623; 102 I.C. 435; 39 M.L.T. 4.59; 100 I.C. 
i?5; 4 R. 214=98 I.C. 11 = 1926 R. 208; 
23 L.W. 664=1926 M. 744=96 I.C. 26. 
yilso 40 I.C. 288; 10 P.L.T. 645; 1927 S. 
265; 1927 O. 607 ( 2); 1928 M. 764. They 
can be added where it may be convenient 
to decide such title in the suit. 1935 N. 68. 
But joinder of persons claiming paramount 
title does not make the proceedings irregu- 
lar. 5 L.W. 615=40 I.CT. 414. .S'er contra 
10 P. 234=130 I.C. 257=1931 P. 64. f38 
A. 488 (P.C.) ; 32 C. 726 ; 33 C. 425. 

Kef. J But where a party has without juris- 
diction gone to trial on the merits, he will 
not be allowed to plead after failing on the 
merits that his paramount title should not 
have been adjudicated upon. (Ibid.) 
Where in a mortgage suit defendant pos- 
sesses both paramount title and interest in 
equity of redemption, he should not be al- 
lowed to rely on his paramount title and 
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plead it, blit in a subsequent suit he can 
plead his paramount title and cannot be es- 
topped from pleading it as the question will 
not become u's judicata. 58 C. 122=134 I. 
C. 892=35 C.W.N. 510. In a suit on a 
mortgage a third party claimed an interest 
in the fields, not in the mortgagor’s interest. 
On their claim they had no right to redeem, 
so no decree should be passed against them. 
They can in no way be disadvantaged by the 
fact that their claim is not adjudicated on 
in the mortgage suit. 162 I.C. 731=1936 
R. 198. The rule that in a mortgage suit 
persons claiming under a paramount title 
are not proper parties is not inflexible. An 
adopted son is a necessary party in a suit 
on a mortgage by the executrix of the estate 
of his deceased adoptive father. 11 I.C. 
826=14 C.L.T. 108. .9cc also 1935 N. f)8. 
Where the non-determination of the title of 
persons claiming paramount title leads to 
inconvenience or hardship, it must be tried 
in the suit itself. 45 I.C. 691. Where in a 
mortgage executed by the son plaintiff seeks 
relief against the father also, the issue as 
to whether the property was the self-acquired 
property of the father, the son having no 
right to it, must be raised and determined 
in the suit itself and not left to be determin- 
ed in execution. 107 I.C. 814=1928 M. 
199 (2). Sec also 1928 M. 7(A. Where 
such a person is made a party and his title 
gone into, he cannot ask for a reversal of 
decree on the ground of his title not being 
triable in suit. 10 263=1924 O. 19. 

Rights between legal representatives of a 
deceased plaintiff mortgagee inter sc need 
not be gone into. 1927 M. 1071=107 I.C. 
805. Wlicrc the plaintiff in a mortgage suit 
dies and only some of the representatives 
are brought on record and others not, the 
whole suit must be decreed. 1927 M. 1071 
=107 T.C. 805. 5cc also 1926 C. 1192=96 
I.C. 698. Order 2, R. 3 cannot apply to a 
case where the defendant is added as party 
in one capacity but pleads paramount title in 
another capacity. 1928 M. 764=113 I. C. 
865. Vendee from mortgagor prior to 
mortgage, if proper party in a suit on mort- 
gage. 1936 A.W.R. 157=1937 A. 251. 

Prior Mortgagee. — A prior mortgagee 
need not be added in a suit by a puisne mort- 
gagee. 13 T.C. 182=1912 M.W.N. 41; 2 
Pat. L. J. 118=1917 Pat.H.C.C. 194. Nor 
the purchaser of the prior mortgagor's rights. 
88 I.C. 803. Where a prior mortgagee, on 
being joined in a suit on a subsequent mort- 
gage raises no objection to his being joined 
as a party, and, docs not object to the issues 
framed by the Court as to the genuineness 
or otherwise of his mortgage, but on the 
contrary accepts the issues and offers evi- 
dence in support of his title as a mortgagee 
and each party has full opportunity of ad- 
ducing evidence as it wishes and the merits 
of the case have not been affected by the 
introduction of the issues, the Court has 


jurisdiction to decide the matters raised in 
the suit on the contention of the prior mort- 
gagee being joined as a party. Having as- 
sumed the role of being a proper and a 
necessary partj' to the suit, he cannot, after 
the issues have been decided against him, 
contend that he was not properly joined as 
a party in the suit. 164 I.C. 445=1936 R. 
340. Where a prior mortgagee has allowed 
himself to be joined in a suit by the puisne 
mortgagee, he is bound to redeem the subse- 
quent mortgage and he can therefore claim 
subrogation. 25 N.L.R. 171=118 I.C, 54 
= 192‘> N. 135. The mere fact that the 
prior mortgagee was impleaded bv mistake 
does not affect the nature of the decree 
that should be passed. 1930 A.L.J. 321= 
1930 A. 113. A prior mortgagee decree- 
holder who has obtained the decree without 
impleading the puisne mortgagee is entitled 
to use prior mortgage as a shield for prior 
payment, when he is sued by the puisne 
mortgagee on his mortgage. 43 A. 469=48 

I. A. 365=42 M.L.J. 15=1922 P.C. 11 (P. 

C. ) . In such a suit by the puisne mortga- 
gee, the prior mortgagee purchaser cannot 
set up any higher rights than any stranger 
purchaser, but can set up only the amount 
of the decree made in his suit. 42 A. 364 
=47 I. A. 71=38 M.L.J. 419 (P.C.). 

Where a prior mortgagee is not impleaded, 
the decree on the puisne mortgagee's suit is 
not a bar to a suit by the prior mortgagee 
on his own mortgage. 47 C. 602=47 I. A; 
11=38 M.L.J. 424 (P.C.). When the 
prior mortgagee obtains a decree in a fore- 
closure suit without impleading the puisne 
mortgagee, it is open to him subsequently to 
deposit the money due to the puisne mort- 
gagee and redeem him. 20 A.L.J. 401= 
44 A. 462=1922 A. 135. But sec 40 M.L. 

J. 126=62 I.C. 833. A puisne mortgagee 
decree-holder purchaser can redeem the 
prior mortgage, or at least his rights as 
second mortgagee are not extinguished. 38 
B. 24=21 I.C. 39=15 Bom.L.R. 817. A 
foreclosure decree without impleading a 
subsequent mortgagee amounts to nothing. 

39 I.C. 849=13 N.L.R. 69; 1912 M.W.N. 
41. The object and nature of relief claimed 
should be clearly stated, when a prior mort- 
gagee is made a party. Otherwise Ih® “f" 
cree will not bind him. .58 I.C. 33=1 Pat. 
L.T. 629. Where the puisne mortgagee im- 
pleaded the prior mortgagee 

priority over him, a defence ought to d 
raised. Where the priority raised was ad- 
judicated, it wouhl be res judicata in a su 
sequent suit by the prior mortgagee. 4 • 

L.T. 108=2 P. 435. also^ 1937 O.W^ 

N. 1118. A first mortgagee. 

under a prior sale, may always J* i 

self under his mortgage and pwre^ase 

though bis right to possession may ^ 
fecti?c . 1923 R . 107 ; 9 R . If igy 

= 1931 R. 105. Se.c also 33 I.C. 

A.L.J. 710=1937 All. 646. morttragee 

Puisne Mortgagee.— A PJ'f "%^cmMfon 
must be joined as a party to a 
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suit. 28 A. 162; 28 A. 174 (F.B.). He 
is a necessary party to a suit by the prior 
mortRagce. 81 P.W.R. 1916=33 I.C. 815 
=86 P.R. 1916. Also 39 B. 138=27 I.C. 
1005=17 Bom. L. R. 144. But see also 9 
A.L.J. 323=14 I.C. 674 (2)=34 A. 323, 
When he was not impleaded, and a second 
suit \yas brought by him, the prior mort- 
gagee is entitled only to the decree amount 
on his mortgage and not to any interest sub- 
sequent to his decree. 42 A. 364=47 I. A. 
71=38 M.L.J. 419 (P.C.). Where he is 
not made a party, he is not bound by any 
order for sale obtained in such suit by the 
prior mortgagee. Neither is he bound to 
pay off the decree on the prior mortgage if 
at the time of his own suit for sale the exe- 
cution of the decree had become barred. 
40 A. 407=45 I. A. 130=35 M.L.J. 1 (P. 
C.). Also 115 I.C. 552=1929 P. 94; 1937 
Cal. 717. See conira 23 M.L.J. 284=17 I. 
r. 291 = 1912 M.W.N. 1119. A sale of the 
property at the instance of the prior mort- 
gagee in -a suit by him without impleading 
the puiNne mortgagee as a party, does not 
affect tlie puisne mortgagee’s right to re- 
deem or sue on his own mortgage. 13 P 
3f>4=1934 P. (AR; 38 C.W.N. 1178; 21 m! 
L.J. 213=9 I.C. 513; 58 I.C. 295=16 N. 
L.K. 215. See also 39 C. 527=39 I, A. 68 
=22 M.L.J. 468 (P.C.); 38 B. 24=21 I 
C. 39=15 Bom.L.R, 817; 33 I.C. 815=86 
P.R. 1916; 44 I.C. 753=1918 M. W. N. 
251 — 7 L.\V. 420; 21 I.C. 554. Mortgage 
suit— Subsequent mortgagee not made party 
-.Auction-purchaser taking possession of 

properly from the subsequent mortgagee 

Ejectment suit against purchaser— Main- 

tamabdity. 45 C.L.J. 4=100 I.C. 420=1927 
C. 259. See also 24 A.L.J, 661=1926 A 
480=97 I.C. 4 ( 2): 1937 Rang. 56. Where 
m a mortgage suit one of the defendants is 
impleaded as a subsequent purchaser of the 
mortgaged property along with other defen- 
dants. and such defendant disclaims all 
interest under the sale and asserts that he 
has no claim upon the property conveyed 
thereby the Court should at once discharge 
him from suit without putting in issue the 
controversial points between defendants 
utter se and giving decision thereon. 27 N 
L.R. 312=134 I.C. 274=1931 N. 161 See 
also 1937 Rang. 351. Where a prior and a 
puisne mortgagee each brings a suit without 
impleading the other as a party, and the oro- 
pertics are sold by different parties it is 
incumbent on the Court in a suit for esta- 
blishing the priority of claim as between the 
purchasers, to grant relief according to 
equities on the basis of the exact position of 
the parties. 37 I.C. 343=14 A.L.J 1146 
But 28 I.C. 67=8 S.L.R. 264; 24 A* 
L.J. 661=1926 A. 480. Where a prior 
mortgagee gets a money decree on his mort- 
gage without impleading a puisne mortgagee 
and purchaser of the property in execution 
he could not claim the property free of the 
puisne mortgage. 29 I.C. 757. In a subse- 
quent suit for redemption by a puisne mort- 


gagee while in the prior suit he was not 

a prior mortgagee, the 
decree, should direct a redemption upon pay- 
ment of what was found due on such prior 

mortgage up-to-date of sale. 36 .A. 123= 

370— 9 I.C. 670=8 A.L.J. 155- 38 I r 170- 
24 A.L.J. 661=1926 A. 480. ’ PriJr 'mort- 
gagee not impleaded in secont! mortgagee's 
suit but second mortgagee impleaded in prior 
mortgagees suit. The purchaser in the 
prior mortgagee’s suit was entitled to prio- 

purchaser in the other. 

1928 L. 505=112 I.C. 699 (2). The 
omission to implead a puisne mortgagee over 
a portion of the properties, docs not render 
the suit wholly dismissable but affects only 
such of the properties as have been mort- 

a" w ''’vJo'"’ V '*■? 1^=21 I.C. 271 = 11 

A.L.J, /49. Failure of a puisne mortgagee 

to appear and contest when impleaded estops 

him from claiming any priority as having 

19 C.W.N. 947. Where a person is made 
a party and he claims priority as the assignee 
of a prior mortgagee, if is not neccssarv to 
decide Ins priority. 9 I.C. 643. Where a 
puisne mortgagee ^yas a party to the suit but 
not to a compromise decree passed therein 
and execution was taken on the compromise 
(lecree, the puisne mortgagees riglits are not 
affected and the proceedings in execution 

= A L.W. 123 

N.L.K 21S. A suit for sale of property 
on a subsequent simple mortgage can be 
maintained subject to the prior usufructuary 
mortgage, though the mortgagee in both 

69 I.C. 897=10 L.B.R. 360. Neither this 
rule nor any other provision of law requires 
tlic holder of a first mortgage to di.sclosc 
his second over the same property. There 
IS nothing to prevent him from obtaining a 
decree for sale on each of them in a separate 
suit. 86 I.C 748:;r 1925 O. 379 (2) But 
see also 53 I.C. 753=6 O.L.J. 482. There 
IS nothing m law to prevent the prior mort- 
pgee from bringing a suit without implead- 
ing a second mortgagee. Where the same 
person holds two mortgages, tlicrc is some 
risk of curtailment of some rights of the 
mortgagee when he chooses to sue separately 

c^n He may not be allowed 

to sell the properties in a subsequent decree 

when ^>'ey were already sold in a prior 
decree. 4 Pat L.T. 546=2 Pat. 874=1924 

Ilk T > 70 742=1928 A. 378= 

ii4 i.L. 38. The omission to implead the 

puisne mortgagee as a party to the suit 

Within limitation time docs not involve a 

dismissal of , he suit. 2 P. 175=4 Pat.L. 

2 Pat.L.). 118=1917 

l-S ,'6 ' C. 674=10 A.L.J. 

oult for sale— Subsequent mortgagee 
joined beyond limitation— Wliole suit cannot 
be dismissed— Decree can be passed subject 
to subsequent mortgagee's rights, 10] I C 
775=1927 A. 488 (1). 

Attachinu Cueditob.— Where a decree- 


1246 


The Civil Court Manual (Imperial Acts). [O. 34, R. 2‘ 


Preliminary decree in fore- 
closure suit. 


^[2. (r) In a suit for foreclosure, if the plaintiff 

succeeds, the Court shall pass a preliminary decree — 


LEG. REF. 

* Rules 2 to 8 substituted by S. 4 of the Transfer 
of Property (Amendment) Supplementary .Act 
(XXI of 1929). 
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holder attaches the property of the judg- 
ment-debtor which is already mortgaged, 
the attaching decree-holder does not acquire 
any interest in or charge on the mortgaged 
property which he attaches having regard to 
S. 64, C.P. Code, and as such he is not a 
necessary party to a suit on the mortgage 
by the mortgagee. I.L.R. (1936) N. 127 
= 165 T.C. 939 (1) = 1936 N. 209. Although 
it is open to the attaching creditor to come 
into the mortgage suit and claim redemption 
before the Court sale put an end to his 
attachment and to his character of attaching 
creditor, he is not entitled to disturb the 
title acquired by any person under the mort- 
gage decree on the ground that he has not 
been impleaded in the mortgage suit. (Ibid.) 
The holder of a money decree against the 
mortgagor who has obtained an order for 
a receiver in execution of his decree is not 
a person having an interest in the mortgaged 
property or in the right of redemption so as 
to make him a necessary parly to a suit on 
the mortgage under O. 34, R. 1. Such a 
person is not a party whose presence before 
the Court is necessary in order to enable the 
Court effectually and completely to adjudi- 
cate upon and settle questions involved in 
the suit. The Court has consequently no 
power to add him as a party under O. 1, 
R. 10 (2). The fact that the decree in his 
favour is a consent decree which provides 
that the property comprised in the mortgage 
will remain charged for the decretal amount 
cannot give him the right to redeem the 
mortgage under S. 91 of the T. P. Act, 
when that decree has not been registered. 
164 I.C. 1009=40 C.W.N. 974. Attaching 
creditor not impleaded — Purchase by him in 
execution sale — Subsequent addition in exe- 
cution of decree on mortgage — Pleas open. 
1934 A.L.J. 1085=1934 A. 1027. The 
amended S. 91 of the T.P. Act docs not 
mention an attaching creditor as one of the 
persons entitled to redeem a mortgage and 
under the present law he can in no sense be 
said to be a necessary party to a mortgage 
suit. Assuming that he is a necessary party 
under that section before its amendment, the 
result of his non-joinder cannot be fatal to 
the rights of the mortgagee, but the obvious 
result would be that the rights of the attach- 
ing creditor would not in any way be affected 
either by the decree in the mortgage suit or 
even perhaps by the sale on the basis of the 
said decree. 1936 A.L.J. 708=1936 A. S12. 

Receiver. — In a foreclosure suit instituted 
while the mortgagor was alive and he died 
and his representatives are declared insol- 
vent the Receiver is not a necessary party. 
29 C.W.N. 771=86 I.C. 1W2=1925 C. 785. 


A Receiver appointed in partition suit 
previous to the mortgage suit is not neces- 
sary party especially when his possession is 
not disturbed. 7 P. 520=111 I.C. 57=1928' 
P. 304. 

Executor. — In a suit on a mortgage by 
an executor under a Mahomedan will a 
decree can validly be passed against the 
executor alone as he represented sufficiently 
all persons, beneficially interested within the 
meaning of O. 34, R. 1. 1931 B. 533=3J 
Bom.L.R. 1056. 

Official KECEivm.— Obiter . — The rights 
of a secured creditor over a property are 
not affected by the mortgagor being adjudi- 
cated an insolvent. But Official Receiver 
to whom equity of redemption has been, 
assigned by operation of law should be made 
a party to the suit on the mortgage and 
Official Receiver should get himself im- 
pleaded as a party thereto. 39 C.W.N, 
384. 

Simultaneous Mortgages. — In a suit for 
sale by one of two simultaneous mortgagees 
without impleading the other, the whole pro- 
perly is liable to be sold and the other has 
only a right of redemption. 10 I.C. 422. 

O. 34, R. 1 and Form 9, Appx. D: Puisne 
mortgagee-defendant, claiming decree in 
FORM No. 9 OF Appx. D — Jurisdiction — 
Court-fee. — Where in a mortgage suit the 
puisne mortgagees impleaded as defendants 
ask for a decree in form No. 9 of Appx. D, 
the suit for purposes of jurisdiction has to 
be valued ad valorem on the amount due on 
the plaintiff’s prior mortgage and jurisdiction 
is not lost if the amounts claimed on the 
prior and subsequent mortgages 
together exceed the pecuniary jurisdiction 
of that Court. The relief which the puisne 
mortgagees ask for docs not require to be 
stamped at all. 1941 N.L.J. 105. 

O. 34, Rr. 2-8-A: Legislative Amend- 
mf.nts. — O. 34, new Rr. 2 to 8-A have been 
substituted for old Rr. 2-8 by Act XXI ol 
1929. The reason for the substituticn ot 
these new rules has been explained “s Jo«- 
lows in the Report of the Select Committee. 
‘This order relates to mortage suits ana 
its provisions were originally in Ih® 
of ¥>ropcrty Act (Ss. 85 to W) ^t were 
transferred to the C.P. Code m 1908. . 

amendment of the T.P. Act. particidarly 
the provisions relating to mort^ges, n 
sitated the amendment of j^r. 2 to 8, • 

and 15 of the Order. -m.»nd- 

We propose to make the following 

ments in this rule, vis. : — , . . .i.. 

(1) It should be expressly stated that te 

decree passed under this rule is P 

“(2) In Cl. (a) of •'>' 

Court IS merely directed to tak . 

of what would be due ^ interest 

“ the costs 

on tr 
of the 


5"“ 7/ and 76 of .he 
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(a) ordering that an account be taken of what was due to the plaintiff at 
the date of such decree for — 

(i) principal and interest on the mortgage, 

(ii) the costs of suit, if any, awarded to him, and 

(iii) other costs, charges and expenses properly incurred ijy liim up to that 
date in respect of his mortgage-security, together with interest thereon ; or 


NOTES. 

T.P. Act, a mortgagee is authorised to 
spend money for certain necessary purposes 
in connexion with the mortgage security. 
Under S. 63-A of the T.P. Act, as pro- 
posed to be added, a mortgagee is allowed 
to spend money for improvements in certain 
circumstances. The above provisions also 
provide that the money so spent by a mort- 
gagee should be added to the principal 
money. Cl. (a) is, therefore, amended to 
make it clear that in taking an account sums 
spent by a mortgagee for necessary costs, 
charges and expenses in respect of the mort- 
gage security, together with interest thereon, 
must be taken into account. 

(3) Clause (a) of the present R. 2 pro- 
vides that the account of the sum due to 
the plaintiff will be taken up to the date fixed 
for payment in the preliminary decree. 
The date so fixed is to he within six montlis 
from the date of the decree. O. <b), 
however, which relates to the declaration 
by a Court of the amount due to a mort- 
gagee, merely provides that the amount due 
at the date of the decree is to be declared. 
Although O. (c) provides that the Court 
has to fix a date for the payment of the 
amount so declared within six months, no 
j)rovision is made for awarding costs, 
charges and expenses incurred by a mort- 
gagee in respect of the mortgage security 
subsequent to the date of the declaration or 
the decree. This seems anomalous. There 
is no reason why a mortgagee should lose 
subsequent costs, charges and expenses 
where tlie Court declares the amount. The 
scheme of O. 34 of the C.P. Code is to 
draw a clear distinction between a prelimi- 
nary and a final decree; R. 2 is amended to 
make it clear that the amount to be declared 
or found due on taking accounts should be 
up to the date of the preliminary decree. 
The defendant will then be in a position to 
know what sum he has to pay in order to 
claim redemption. Care is taken to provide 
in Cl. (r) of sub-R. (1) of the amended 
rule that after tendering the amount so 
declared or found to be due, the defendant 
has to pay the amount which the Court may 
adjudge for subsequent interest and subse- 
quent costs, charges and expenses. Rr. 10 
and 11 have been amended to empower a 
Court to adjudge the amount due in respect 
of such interest and costs. 

(4) Although Cl. (o) of this rule refers 
to tile date fixed for payment of the amount 
found to be due on taking accounts. Cl. (c) 
refers to the date within six months from 
the date of the declaration of the amount 
due by the Cort under Cl. (6). This 


appears to be an error. The date fixed for 
payment must be within six months from the 
date when the Court declares the amount 
due or, where it directs an account to be 
taken, from the date when such account is 
confirmed by the Court. Our amendment 
makes this clear. 

(5) As the mortgagor or any other 
person seeking redemption, has to bear all 
^sts and expenses of the redemption, in 
Cl. (f) of sub-R. (1) it is made clear that 
the costs of re-conveyance or re-transfer by 
the mortgagee on payment of the amount 
due by the mortgagor shall be borne by the 
mortgagor or such other person. 

(6) The proviso to sub-R. (2) to R. 3 
provides for the extension of the time fixed 
for payment in the final decree. The power 

. , , extend the time fixed for 

payment IS well recognised and is exercised 
at any time before a final decree for fore- 
closure is passed. The proper place for 
this provision is in the rule relating to the 
preliminary decree. The proviso is, there- 
fore, placed in R. 2 as sub-R. (2). The 
expression “postpone the day'* in this proviso 
has been replaced by the words “extend the 
time to make it clear that the time can be 
extended even after the expiry of the period 
once fixed. Suh-R. (2) also makes it 
clear that the extension of the time fixed 
for payment must be subject to such term 
as the Court may fix. It is not fair that 
after the plaintiff has obtained a decree for 
payment of the amount due on the mortgage 
and when the payment has been already 
postponed for six months, the plaintiff should 
be made to wait for payment for a further 
period without getting compensation. A 
defendant who applies for an extension of 
time must be put on terms before his apnli- 
cation is granted. 

D of sub- 

K. (1) will provide for the adjudication of 

the amount due to a mortgagee till the date 
of the preliminary decree, in sub-R. (I), 
clauRC ((r)p it is made clear that after the 
ayment of that amount the defendant is 
ound to pay subsequent costs and subse- 
uent interest due to the plaintiff till the 
ate of actual payment, which may be on 
or before the date fixed in the preliminary 
decree or such other date to which the time 
for payment may have been extended under 
sub-R. (2). It has been well established 
that the mortgagee can add to the mortgage- 
money the amount spent by him between the 
passing of the preliminary decree and the 
final decree. (44 C. 448.) 

(8) It has been held that the right of a 
mortgagor to redeem the mortgaged pro- 
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(6) declaring tlir amount so due at that date ; and 
(c) dii'ecting — 

NOTES. costs and subsequent interest, the mortgagee 

pcrty subsists till a final decree for a fore- can, on the application of the mortgagor, be 

closure is passed. (27 C. 705.) Default ordered to re-convey or re-transfer the 

in payment on the day originally fixed in the mortgaged property. The provision rc- 

prcliminary decree for payment or on the garding the application by a mortgagor has 

day to which the time for payment may have been added to avoid difficulties which arise 

been extended by the Court docs not ipso in such cases, as 50 B. 730. Owing to the 

facto extinguish the mortgagor’s right of absence of words to that effect in the original 

redemption. It is open to a mortgagor to R. 8, the Court found it difficult to hold 

apply for extension of time till a final decree what article of limitation applied to a final 

for foreclosure has been passed, and he can decree on payment by the mortgagor. In 

do so even after the expiry of the period sub-R. (3) of the proposed rule it is 

once fixed. 30 M. 882; 28 B. 102. provided that on foreclosure the liability of 

Cl. (d) of R. 2, as at present worded, is the defendant not only in respect of the 

not consistent with the above rulings. It mortgage but for the costs of the suit also, 

provides that, if payment, as provided in the is discharged and extinguished. The effect 

rule, is not made, the defendant will be of a final decree for foreclosure is to vest 

debarred from all right to redeem the pro- the mortgaged property absolutely in the 

pcrty. In sub-R. (2) of the amended rule, mortgagee and to extinguish not only the 

therefore, it is made clear that, on non- debt due on the mortgage but all liability 
payment of the amount due, the plaintiff arising in respect of the suit brought to 
will have only a right to apply for a decree enforce it. It is desirable that foreclosure, 
for foreclosure. We propose to make it which is an exceptional remedy, should 
clear that the right of the plaintiff to file an extinguish i/» toto the whole of the liability 
application arises not only when the amount of the mortgagor. 

adjudged due in the preliminary decree is We propose to amend this rule, which 
not paid in full, but also if any portion of relates to a preliminary decree for sale, on 
the sums for subsequent costs and subsc- the lines of R. 2. As by the amendment in 
quent interest remains to be paid. the T.P. Act it is proposed to allow the 

(9) Rules 2 to 8 of O. 34 do not spccifi- remedy of foreclosure only in the cases of 
cally provide for decrees in suits for fore- a mortgage by conditional sale and an 
closure or sale in which, besides the mort- anomalous mortgage providing flic remedy 
gagor, other persons who arc entitled to re- of foreclosure, the power of llic Court to 
deem, such as subsequent mortgagees or grant the alternative relief of sale can only 
persons subrogated to their rights, arc joined be exercised in the case of such an ano- 

as parties. Tliis omission was sought to be malous mortgage. By the very nature of 

remedied by providing forms for decrees in the mortgage by conditional sale the Loun 

such suits — Form Nos. 9 to 11 in Appendix cannot order a sale of the property. We 

D to tlic Code. Under O. 48, R. 1 of the propose to amend Cl. (2) by stating clearly 

C.P. Code forms are not binding and can that it applies only to an anomalous 

be varied by the Courts. An express provi- gage which provides for foreclosure. 

sion in O. 34 itself is necessary to give full R. (3) is added to R. 4 on the same lines 

statutory force to the forms. As such as R. 2 (3). It provides for a case wlicrc, 

cases will be of varied type and cannot all besides the mortgagor, there arc otiic 

be anticipated, it will suffice to enact in parties in a suit for sale. It jhould, now- 

O. 34, that in such cases the rights of the ever, be noted that in the case of a 

parties will be regulated in accordance with for sale there is no reason why the ^ 

the forms given in tlic Appendix, with such should extend the time for payment. . 
variations as the circumstances of the case after the sale is held, there is an -P 

may require. Provisions to that effect arc to a mortgagor to redeem before the 

embodied in sub-R. (3) of R. 2 and sub- firmation of the sale. No neccs^ty, 

R. (3) of R. 4. In a redemption suit by fore, exists for empowenng 
a mortgagor such difficulties will not arise. enlarge the time before 'p p. 

Consequential amendments have been made for sale. 20 A. 354. S. ^ , /-v ' ■»! 

in Rr. 7 and 8. Act which was replaced by 

We propose to amend this rule in accord- C.P. Code, contained the end * . . 

ance with the alterations made in R. 2. It "and thereupon the defendants g 

is expressly stated that the decree made redeem and the -ise to 

under this rule is final. For the reasons cxtinguishcd’\ These under the 

stated in paragraph (5) above, it is made the view that an order ®bs . 

clear in this rule that the payment by the section had the ®f cx g 

mortgagor can be made at any time till the rights arising out ot in . s jccrcc 

final decree for foreclosure is actually substituting for them *''8”** redeem after 

passed. It is also made clear that on pay- and the mortgagor couin , /45 i.A. 

ment of the amount declared or found to the . absolute was • 

be due in the preliminary decree, together 130; 47 I.A. /I.) To ® . . . occurred in 
with the amount due for the subsequent words quoted above 
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(i) that, if the defendant pays into Court the amount so found or declared 
due on or before such date as the Court may fix wiiliin six months from the date 
on which the Court confirms and countersigns the account taken under clause (o), 


NOTES. 

S. 89 were omitted in the corresponding 
R. 5 of O. 34. No doubt is, therefore, left 
that the right of a mortgagor to redeem is 
not extinguished by the mere passing of a 
final decree. (42 A. 517. Ste also 48 
I.A. 465 at 472.) We propose to lay it 
down definitely that the right of a mort- 
gagor to redeem subsists till the confir- 
mation of the sale held in execution of the 
decree passed against him under R. 4 or 7. 
We have, however, made a provision for 
compensating the purchaser when a mort- 
gagor seeks to redeem after the sale has 
taken place but before it is confirmed. 

The words ‘any such sale’ in R. 6 and 
its position after Kr. 3 to 5 led fo the view 
being taken that the personal decree for the 
balance of the amount due to a mortgagor 
after the sale can only be passed in a suit 
by a mortgagee for sale, and not in a 
redemption suit by a mortgagor, although in 
a redemption decree in default of payment by 
the mortgagor a sale of the mortgaged pro- 
perty can be ordered. In 42 C. 294, it is 
held that as this rule does not require an 
application by a mortgagee for the passing 
of a personal decree for the balance of the 
mortgage-money, no period of limitation 
applies for claiming such relief. This view 
is not followed by other Courts. (40 A. 
551.) This point is made clear by intro- 
ducing the words "on application by the 
plaintiff'' in R. 6, and the words 'on appli- 
cation by the defendant' in R. 8-A’ . (Sec 
Statement of Objects and Reasons and 
Rejjort of Select Ciommitlee. ) 

O. 34, R. 2. — The words "derived title" 
in sub-cl. (1) (c) (i) will apply to a sub- 
mortgage which is derivative mortgage. 20 
A. at 401. This rule and R. 4 do not con- 
template tw’o successive suits on one and 
the same mortgage. 39 A. 506=41 l.C, 
233. in executing mortgage decree Court 
can sell the items in a particular order to 
adjust the equities of the parties before it. 

29 M. 217. In a suit where mortgagor 
claimed decree for money against mortgaged 
property and person of mortgagor, C^urt 
cannot direct possession to be given to mort- 
gagee on default of payment of decree 
amount. It is bound to decree sale only 
under O. 34, R. 4. 167 l.C. 2(f=l9i7 

Pesh. 31. 

Accounts. — Relationship as mortgagor 
and mortgagee does not cease with the de- 
cree. 28 l.C. 571=21 C.L.J. 284. Mort- 
gagee who pays arrears of revenue to save 
the property from sale, after the prelimi- 
nary decree, has a charge for the amount 
over the property. 43 l.C. 190=12 Bur L 
T. 36; 144 l.C. 392=1933 R. 112. Accounts 
should be taken before final decree. Provi- 
sion for taking accounts in execution is not 
in accordance with law. 15 l.C. 362=^1912 
C.C.M.— 157 


M.W.N. 400. Sec also 23 M.L.T. 158= 
7 L.W. 269 ; 5 P.L.J. 595. Compromise 
of suit by same defendants — Necessity of 

evidence to found decree against others 

Failure to take accounts if fatal. 31 C. 
W.N. 804=1927 P.C. 17=52 M.L.J. 407 
(P.C.). 

Costs. — Costs in suit form part of the 
entire amount to be realised from the pro- 
perty. 41 C.L.J. 607=1925 C. 1135. In 
absence of express provision to recover 
costs personally, mortgagee can add costs of 
appeal to mortgage security. 45 A. 63{)= 
21 A.L.J. 617; 41 A. 473=17 A.L.J. 582. 
-SVe also 129 l.C. 554=1931 A. 124. Court 
can or<ler costs to be recovered personally if 
there is a condition to that effect in the 
mortgage-deed, and an appeal lies from such 
an order. 47 l.C. 542. But where mort- 
gagor has chosen to raise an untenable de- 
fence, it is proper to direct him to pay costs 
if the security is not sufficient. 52 B. 459= 
108 l.C. 794=1928 B. 123. When a final de- 
cree for foreclosure is passed, it is in lieu 
of principal and interest as well as costs of 
suit. 88 l.C. 203=1925 O. 351. 

Date of Paymf.nt.— PZffect of fixing a 
fime for payment in a compromise mortgage 
decree in a foreclosure suit is that owner- 
ship passes to the mortgagee when the pay- 
ment was not made in time. 2 L. 53=3 L. 
L.J. 68. See alsfo 58 P.L.R, 1919. It is 
not an absolute rule of law that less than six 
months cannot be allowed for redemotion 

8(M=1927 P.C. 17=52 M.L.J.' 

Extf-nsion of Time. — Where a preliminary 
consent decree for payment in instalments is 
passed, decree-holder must apply for final 
decree before procee<Iing to execute, and 
Court can extend time, 1922 N 182 See 
also 1928 N. 333. But see 9 l.C 771=4 Bur 
L.T. 43. See also 10 l.C. 536=14 C.L.J.* 
648. Payment after final decree cannot be 
accepted. 32 l.C. 779. The words "good 
cause must be literally interpreted and is 
not to be assumed from non-payment or dc^ 
layed payments. 26 l.C. 701t=10 N.L.R. 
laO; 1930 ^ 55 (1)=119 l.C. 680; 116 I. 

M ’22 l.C. 443=1930 

N. 198; 55 I.A. 207=55 C. 821=32 C.W. 

N. 796 (P.C.); 28 L.W. 9; 109 l.C. 467; 
1928 P.C. 139; 55 M.L.J. 31 (P.C.). Exten- 
sion is not a matter of right but is discretion- 
ary. 39 M. 882=31 l.C 200. In foreclosure 
^its discretion must be exercised liberally. 

W l.C. 936. Where appellate Court con- 
firms lower Court’s decree the time fixed in 
the preliminary decree runs from the date of 
the preliminary decree. 16 l.C. 759=14 M 
L.T. 194. Sec also 63 l.C. 799; 7 P. 76.’ 
Appellate Court can extend time for payment 
and fix a date itself independently of lower 
Court’s date. 06 l.C. 673=8 O.L.J. 407. 
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or from the date on which such amount is declared in Court under clause (b) 
as the case may be, and thereafter pays such amount as may be adjudged due in 
respect of sul)sequcnt costs, charges and expenses as provided in rule lo, together 
with subsequent interest on such sums respectively as provided in rule u, the 
plaintiff shall deliver up to the defendant, or to such person as the defendant appoints, 
all documents in his possession or power relating to the mortgaged property, and 


NOTES. 

Until an order for foreclosure absolute in 
proper form is made, mortgagor can, upon a 
proper application, redeem the mortgage, 27 
C. 705. And the mere fact that the mort- 
gagee has been put in possession docs not mat> 
ter. 25 A. 231. See also ZilA.. 133. Court can 
extend time when application for final de- 
cree is filed and no further separate applica- 
tion is necessary. 2l N.L.R. 47’=1S^5 N. 
291. 

Final Decree. — After a final decree on 
appeal on preliminary decree is not open. 
It may be amended as an appeal on the final 
decree. 33 C.L.J. 414=61 I.C. 923=25 C. 
W.N. 776. The mere fact of an instalment 
decree having been passed in a mortgage suit 
by consent of parties docs not dispense with 
a final decree before execution. 1928 N. 333 
=25 N.L.R. 175. Where a preliminary 
decree was passed on a mortgage by a Hindu 
father, for the entire amount, but the mort- 
gagor’s sons obtained a decree declaring the 
mortgage to be bin.ling for a smaller sum 
only, the mortgagee should ask Court at the 
time of the final decree to re-affirm his right, 
if he wanted the balance to continue as a 
mortgage debt, to incorporate it in that de- 
cree also. 1929 A. 15=26 A.L.J. 374. 

Form of Decrf.e. — In a suit by one co- 
owner for redemption of the whole mort- 
gage, Court can ascertain the plaintifT’.s 
share and pass a decree both for partition 
and redemption. 32 M.L.J. 489=39 I.C. 
46. 

Interest.— The question as to rate of 
interest in mortgages is to be determined 
under O. 34 and not S, 34 . 54 C. 161=54 
I.A. 1=52 M.L.J. 373 (P.C.). Section 34 
docs not give any jurisdiction to Court with 
regard to interest after the date of the suit in 
cases to which O. 34, Rr. 2 and 4 apply, and 
further since R. 11 makes full provision for 
payment of interest during the period while 
the matter rests within the domain of con- 
tract, the discretion under S. 34 cannot be 
exercised in mortgage suit where the law of 
damdupat prevents the inclusion of any inte- 
rest pendente life in the calculation. 27 N. 
L.R. 312=134 I.C. 274=1931 N. 161. f26 

C. 39 (P.C.) ; 34 C. 150 (P.C.) ; 54 C. 161 
(P.C.), Foil.); 1935 P. 98. Sec also 130 
I.C. 159=1931 N. 88 . Interest after date of 
suit when not provided for in judgment, must 
be deemed to have been refused. 37 B. 
326=40 I.A. 68=17 C.W.N. 573=25 M. 
L.J. 101 (P.C.). Court has power to 
award interest in final decree when by inad- 
vertence it is not provided for in prelimi- 
nary decree. 42 I.C. 625=2 P.L.W. 208. 


Mortgagee can get a decree for interest on 
the amount decreed from date of suit to 
date of realization. 37 P. W. R. 1911=10 

I. C. 846. As to rate of interest up to date 
of decree, see 1935 P. 98. Mortgagee is 
ordinarily entitled to interest at rate stipu- 
lated in bond till date fixed for payment. 
From that date to date of realization he is 
entitled to reasonable interest. 31 C. 138. 
Also 36 A. 220=12 A.L.J, 283; 18 C. 965 
=17 C.L.J. 221 ; 17 C.W.N. 457=17 C.L. 

J. 120; 20 I.C. 917-1913 M.W.N. 649; 
30 C. 953; 31 C. 138; 29 A. 322; 29 C.W. 

N. 118=85 I.C. 218. Though it is correct 
to allow interest at the bond rate up to the 
expiry of the period of grace, (here is no- 
thing in the Code compelling Court to do 
so. The statutory authority for allowing 
interest at bond rate beyond the date of 
the preliminary decree appears to be in 

O. 34, R. 11 and even that only says that 
the Court “may” order. 140 I.C. 104=1932 

P. 332. Court must award interest at con- 
tract rate even after the date fixed for 
redemption though the mortgage deed is 
silent as regards the same. 28 I.C. 195= 

2 L.W. 236. Interest subsequent to date 
fixed for redemption is calculated on the 
aggregate of principal, interest and costs 
declared to be found payable on the date 
fixed for redemption. 42 M. 465=36 M.L. 
J. 288. Also 31 I.C. 320. Court can re- 
lieve penal interest or reduce it when the 
transaction is substantially unfair. 29 C. 
W.N. 118=85 I.C. 218=1925 C. 268 (2); 
34 I.C. 745^19 O.C. 166. In a preliminary 
decree payment of interest till realization 
means interest up to the days of grace. 2 
Pat.L.T. 78=5 P.L.J. 598. If mortgagor 
wishes to redeem earlier than the date fix- 
cd for payment, he must pay interest up to 
the day so fixed, and not only “P i 
date of his payment. 49 I.C. 160=12 

R. 59. Interest at the contract rate need 
not necessarily be given after date fixed lor 
redemption. 29 A. 322. Also 6 
459=88 I.C. 323=1925 P. 455. After date 
fixed for payment in the decree, interest mus 
be allowed at Court rate and not at a con- 
tract rate. 10 I.C. 695— 7 N.L.R* 1^* 
period for payment fixed in the P*^ ‘ ^ i 

decree cannot be extended by an iinsu 
appeal cither by the mortgagor or 
so as to secure interest at 7 

C.W.N. 457=17 C.L.J-.120- 

P. 76. Though in a previous decree wmw 

has become inoperative no pf inte- 

allowcd, it docs not bar the » p R 1915 
rest in a subsequent fresh suit. 58 

=30 I.C. 104. 
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shall, if so required, re-transfer the property to the defendant at his cost free from 

the mortgage and from all incumbrances created by the plaintiff or any person 

claiming under him or where the plaintiff claims by derived title, by those under 

whom he claims, and shall also, if necessary, put the defendant in possession of the 
property ; and 

(ii) that if, payment of the amount found or declared due under or by the- 

preliminary decree is not made on or before the date so fixed, or the defendant 

tails to pay, within such time as the Court may fix, the amount adjudged due in 

respect of subsequent costs, charges, expenses and interest, the plaimin shall be 

entitled to apply for a final decree debarring the defendant from all right to redeem 
the property. 

(2) The Court may, on good cause shown and upon terms to be fixed by 

the Court, from time to time, at any time before a final decree is pas'^cd extend die 

time fixed lor the payment of the amount found or declared due under su!>rule (i) 

or ol the amount adjudged due in respect of subsequent costs, charges, expenses 
and interest. ‘ 



in I'm in No. q or I'onn No. lo, as the case may be, oC .Appendix D,”wUh such 
variations as ihe circumstances ol the case may require. 


NOTES. 

Notice. — Notice to mortgagor between 
prcliniin.'iry and final decrees not necessary 

24 A.L.J. 914=1926 A. 757=97 I.C. 277. 
(27 M. 40; 29 C. W4, Rel. on.) 

Payment into Court.— The payment 
must be in Court. No other settlement can 
be recognised. 12 P.R. 1913=16 I.C 987 
Also 42 M. 61=35 M.L.J. 579; 30 L.W 
551 = 1929 M.W.N. 867. But s^e contra in 

25 C.l..;. 553=21 C.W.N. 920 ; 27 I C 

N.L.R. 16; 57 I.C. 473=5 P.L.J. 
672. No uncertihed adjustment can be rc- 
cogni.sed, even though tlie adjustment was 
agreed upon even before the passing of the 
preliminary decree. 54 I.C. 137=37 M I 
J. 356. 

&foDE OP Calculation. "“—T he period of 

six months 6xcd in the preliminary decree 
runs from date of that decree and not from 
date of dismissal of an appeal from that 
decree, in the absence of enlargement of 
time by appellate Court. 25 C.W.N 44U 
=36 C.L.J. 159. .4/w 37 I.C. 779* 104 I 

C. 730=1927 P. 345=8 P.L.T. 597.' When 
accounts are directed to be taken, date of pay- 
ment should be fixed within six months from 
date of declaring in Court the amount due 
on taking accounts. 27 I.C. 813=21 C.L. 

J . 75 . 


Consent Decref-— W here a consent decree 
for instalment payment is passed whether 
execution can proceed even without a final 
decree. 10 I.C. 536=14 C.L.J. 648. See 
also 1922 N. 182; 1928 N. 333=111 I.C. 
294 . 

Final Decree.— A n application for final 
decree is expressly required a.id necc&sar/ 

1 Pat.L.J. 368=38 I.C. .385. Also 51 1. 
C. 881=4 Pat.L.J. 347. No notice need be 
given to the judgment-debtor before 


foreclosure is made. 
27 M. 40. But 
•rri? 42 I.C. 750=20 O.C. 268. But an 
Parle order can be set aside. 32 C. 253 

L. B,), See also 27 A.L.J. 376=119 I C 
246=1929 A. 279. Right to .edeem reviv^ 
even after foreclosure, if morigagee pursues 

T personal covenant. 10 

I.C. 748—13 Bom.L.R. 162. i>uil by the 
holder of two indci>endent mortgages over 
same property— Sale subject to mortgages— 

SS'iV/? p"47' ^ 25^=98 I.C. 

Limitation. — When mortgage decree was 
passed before the new Code an application 
too absolute was governed by Art 

of the Limitation Act. 36 A. 350=27 

M. L.J 17— 23 I.C. 649 (P.C.). Art. 181 
of tlie Limitation Act applies to applications 
for final decree for foreclosure. 3 Pat.L. 

7l9^?'r 30 I.C. 

C. 294. The passmg of final decree 
IS not a process in execution for the pur- 

mf''* .39 M. 488=28 Af.L.J. 

91. 1 here is no limitation for an applica- 

tion to pay money into Court as it is a con- 

decree. 25 I.C. 752 

—17 O.C. 347. 

mortgage debt merges in 
the final decree. 42 A. 364=47 I.A. 71= 

i- ^ -S-ce also 35 A. 

250=18 I.C. 923. For the same reason no 
interest can be demanded on the mortgage 
amount after the mortgagee has purchased 
the properties in execution and been put in 
I^ssession. 21 I.C. 593. On account of 
this merger no payment after final decree 
can be taken to be i payment by wav of 
re^mption. 23 O.C. 334=60 I.C. 213. 
Ihe merger does not alTcrt ..he security 
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cfur “ »f i<3 own motion or ” 

3- (i) Where, before a final decree debarriner the defendant ii • u. 

^^Fmal decree in foreclosure ^ redeem the mortgaged property has been JaSf5 

due from him under sub-rl f) of ru^T 

by the defendant in this behalf, pass a final*decrce ’ ” application made 

-^erred to in the 

and, if necessary, — 

(1) ordering him to re-transfer at the cost of the defendant the mortRased 

property as directed in the said decree, ^ ^ mortgaged 

and, also, if necessary, — 

(r) ordering him to put the defendant in possession of the property 

( 2 ) Where payment in accordance with sub-rule (i) has not been miHe 
the Court shall, on apphcation made by the plaintiff in this behalf, pass a fill 
decree declartng that the defendant and all persons claiming through or under 
him are debarred fiom all right to redeem the mortgaged property and also if 
necessary, ordering the defendant to put the plaintiff in pofsessFon of the property: 

wL- h *?'r P^"'K O'"' a .final decree under sub-rule ( 2 ), all liabil'ties to 

wh ch the delendant >s subject in respect of the mortgage or on account of the 
suit SiiBii l)c deemed to hcivc l^ccn djschsrgcd 
LOG. AM. — [Rangoon.] R. 3 {4) ; — 


NOTES. 

though the security becomes merged in the 
decree. 27 I. C. 780=21 C.L.J. 104. The 
view that the prior mortgage subsists even 
after passing of the Hnal decree is no longer 
law. Such a view was cxprciscd in 14 l.C. 
753=7 L.W. 420. 

RroHT OF Redemption. — The right of re- 
demption exists even after preliminary de- 
cree till passing of final decree even though 
the six months allowed has passed. 70 l.C. 
152=26 C.W.N. 532. Also 18 l.C. 357; 
130 l.C. 196=1931 A. 223=1931 A. L. J. 
265. The right of a puisne mortgagee to 
redeem survives even after a final decree in 
a suit by a prior mortgagor to which he was 
not a party. 49 C. 626=1922 C. 23. As to 
rights of a purchaser at a sale by prior 
moiigagee, when the decree in favour of 
the puisne mortgagee is allowed to be barred, 
see 83 l.C. 1033=1925 A. 6. 

Appeal.— The fact that an appeal has 
been preferred does not operate to stay pro- 
ceedings under this rule. I93C P. 227. 
Order declining to extend time cannot be 
appealed against. 124 l.C. 241 (1)=1930 
N, 240. 

O. 34, R. 3: Scope of. — Power of Court 
to amend preliminary decree. 147 l.C. 7^ 
t=ll O.W.N. 35=1934 O. 45. It is open 
to the parties to contract themselves out of 
the provisions of R. 3 and agree to have a 
consent decree passed in such terms as 
would maike it operate as a final decree at 
once, or even to modify a preliminary dc- 
cw for foreclosure or sale by agreed terms 
ao<l conditions as to obviate the necessity 


of getting it made final through Court under 
this rule. But the intention of the parties 
as expressed in the terms of the compromise 
on which th<\ decree is based has to be deter- 
mined and given effect to in all such cases. 

in this case, that in spite of the varia- 
tion in the terms of the original preliminary 
decree for foreclosure, the parties intended 
to treat it ^scntially as a preliminary decree 
which required to be made final under R. 3. 
143 l.C. 787b=29 N. L. R. 227=1933 N. 
164. But an undertaking given by the mort- 
gagor in the deed of compromise that he 
would not oppose the application for making 
the preliminary decree final would not avail 
the mortgagee, for directly the application 
is made, under R. 3 for making the prelimi- 
nary decree final the mortgagor gets a sta- 
tutory right to pray for extension of time 
for good and sufficient cause. 143 l.C. 787 
=29 N.L.R. 227=1933 N. 164., Rule 3 
should not be read independently of other 
provisions of law, e.g., S. 52; T.P. Act; and 
hence a final decree for foreclosure would 
extinguish not only the rights of the mort- 
gagor but also the rights of his *r«*nsfcrcc 
pctxdcnte lite. 55 A. 235=144 l.C. 7(k=I933 
A. L.J. 113=1933 A. 201. A final decree 
foreclosure passed according to O. 34, R. 

3, which has become an absolute decree by 
reason of no appeal having been filed against 
it cannot be varied or altered. An 
Court the effect of which would be to .> 

fere with its terms, is jrrcgu^lar and without 

jurisdiction. 39 P.L.R.J. ^ 

O 34, R . 3 (4) : Rancxwn Hioh Court. 

Where the parties agree that the mortgaged 
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able by him from the mortgagor the Court shall, on application made in this behalf by the plaintilT 
or some other party, pass a decree againt the mortgagor personally for the payment of such balance. 

4- (0 In a suit for sale, i''thc plaintiff succeeds, the Court shall pass a preli- 

Prelim»nar>- decree in suit minaiy dccrcc to the effect mentioned in clauses (a) 

, , (*) arid (0 of sub-rule (i) of rule 2 , and further 

directing that, in default of the defendant paying as therein mentioned, the plaintiff 
shall be entitled to apply for a final decree directing that the mortgaged property 
or a sufficient part thereof be sold, and the proceeds of the sale (after deduction 
therefrom cf the expenses of the sale) be paid into Court and applied in payment 
of what has been found or declared under or by the preliminary decree due to 


NOTES. 

property should be taken over by the plain- 
tiff at a valuation in lieu of a Court sale, a 
personal decree can be passed without sale 
of the mortgaged property for the balance. 
1938 Rang. 353. There is only one 
cause of action on a mortgage giving rise 
both to a relief by way of final decree for 
sale and also to an additional remedy by way 
of a personal decree for the balancse. There 
IS no separate cause of action for the perso- 
nal remedy accruing after the mortgaged 
property is foutnl on sale to be insufficient to 
satisfy the mortgage debt. Accordingly 
a decree under O. 34, R. 3 (4), C.P. Code, 
as amended by the Rangoon High Court, can- 
not Ik? obtained when at the date of filing of 
the suit the personal reme<ly in the mortgage 
suit IS barred. Where, therefore, a suit on a 
mortgage by deposit of title deeds is filed 
more than three years after the date of the 
promissory note given by the mortgagor for 
the amount of the mortgage debt, the personal 
remedy is barred by limitation. A fresh 
promissory' note given by the mortgagor will 
l>e <}{ no assistance to the mortgagee by way 
of an acknowlcd^ent under S. 19 of the 
I. imitation /\ct, if such note was executed 
more than three years after the date of the 
first promissory note. The fresh promis- 
sory note, no doubt, constitutes a new pro- 
mise under S. 25 (3) of the Contract Act, 
but it cannot alter the pre-existing cause of 
action though it does give rise to a new one 
The failure of the mortgagee to bring an acl 
tion on the new promissory note would, 
therefore, be fatal to his cause of action for 
a personal remedy. 1938 Rang.L R 6— 
1938 Rang. 134. ‘ 

O . 34, R . 4: Scopkof. — Where the words 
in a mortgage deed with regard to redemp- 
tion after the period of three years has 
elapsed clearly indicate that the redemption 
was considered to be deriffueur at the end 
of the stipulated period and that it was not 
intended that the mortgagee should continue 
to occupy the land afterwards, it will be in- 
equitable to refuse relief to recover the 
mortgaged money by sale of the property as 
plaintiff is entitled to a decree for the sale, 
as contemplated by O. 34. 160 I.C. 9^= 

193f> I’esh, 43. See also IWl A.L.J. HI 
(anomalous mortgage) . Where the compro- 
mise between the parties on which the con- 
sent decree is based docs not contain any pro- 
vision which entitles the decree-holder to have 


the hypothecated property sold straight away 
without obtaining a decree under O. 34 R 4 
but it merely declares the right of the decree- 
holder to obtain satisfaction of his decree by 
sale of the hypothecated property and Ls silent 
as regards the manner in which the sale of 
such property is to be obtained and does not 
contain any words to signify that the decree- 
holder can have the sale of the hypo- 
thecated property under the consent decree 
Itself the provisions of R. 14 apply to the 
case. The decree-holder can proceed against 
the person and other property of the judg- 
ment-debtors in execution of the consent de- 
cree but if he desires to have the hypothe- 
cated property sold he should institute a suit 
under R. 4. 138 I.C. 603=1932 A. 439= 

1932 A.L.J. 486. Even in the case of ano- 
malous mortgages a decree for sale and fore- 
closure can be passed. 18 I.C. 24. See also 
115 I.C. 839 ( 2) = 1929 O. 282. Even in 
cases where the doctrine of marshalling does 
not strictly apply, the Court has power under 
K. 4 to direct in what order the mortgaged 
property shall be sold, and this right has now 
been expressly set forth in cl. (4) of the 
amciuled R. 4 and although in ffiat clause 
only subsequent mortgagees are mentioned, or 
persons deriving their title from them, it must 
be taken to include subsequent purchasers 
also. IM I.C. 817=1931 N. 91. A decree 
under this rule is only a decree titW and not 
a nnal decree, and the suit in which such 
decree is passed does not terminate until an 
order absolute is made under R. 5. 23 A. 

331 , 29 A. 76. A combined decree cannot 
under this rule and under R. 6. 

31 C. 792. But see 25 A. 541 ; 29 A. 12. 

A decree under this rule must not order de- 
fendants personally to pay costs. 30 M. 464. 

1 rojierty comprised in the mortgage, which 
IS subject to a charge for maintenance, can 
be sold. 29 A. 205. As to powers of a 
Receiver appointed under this rule in a mort- 
gage suit against the decree-holder for ao 
count and po.ssession, see 29 C.W.N. 413=7 
1924 P.C. 202 (P.C.). Where a plaintiff 
in a mortgage suit has no right to a personal 
decree he cannot apply for enforcement of 
personal remedies. Until auction sale he has 
no. right to t.akc possession of the property 
or any income of the property. Under those 
circumstances the Court has no jurisdiction 
lo appoint a Receiver under O. 40 or pass 
an order of attachment before judgment 
under O. 38, R. 5 or a temporary injunction 
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the plaintiff, together with such amount as may have been adjudged due in respect 
of subsequent costs, charges, expenses and interest, and the balance, if any be paid 
to the defendant or other persons entitled to receive the same. ^ 


NOTES. 

under O. 39. 150 I.C. 1035=1934 A.LJ, 561 
=rl934 A. 772. The Court has under O. 34, 
R. 4, the power to direct the order in which 
the various items of the mortgaged proper- 
ties arc to be sold, provided the order laid 
down by the Court docs not prejudice in any 
way the rights of the mortgagee decree- 
holder. I. L. R. (1939) All. 150= 

1939 A.L.J. 53=1939 All. 314. In the case 
of a laftcH gallon mortgage, the Court can 
pass a decree either for foreclosure or for 
sale. Where the interest under the mort- 
gage was excessive and where it was allow- 
ed to accumulate for a number of years, it 
was held that the circumstances warranted 
the exercise of the Court’s discretion in 
ordering only sale. I.L.R. (1941) Nag. 
607=1940 Nag. 156=190 I. C. 641. 

A jui/ to enforce a charge is treated as one 
to enforce a mortgage and the decree passed 
in such suit is in the form of a preliminary 
decree as prescribed by O. 34, R. 4. C.P. 
Code. There is no direction in the form 
prescribed against the defendant personally 
to pay the amount. I.L.R. (1940) Bom. 
640=42 Bom. L. R. 592=1940 Bom. 
276. Under O. 34, R. 4 (4) subsequent 

mortgagee who is impleaded as a party to a 
suit on a prior mortgage is entitled at least 
to rc<lecm the plaintiff or to receive his own 
mortgage money out of the surplus sale pro- 
ceeds remaining after satisfaction of the plain- 
tiff’s mortgage. If they pay off the plaintiff 
he becomes entitled to apply for a final de- 
cree for sale in the plaintiff’s stead. I.L.R. 
(1940) 2 Cal. 436=1940 P.C. 134=67 LA. 
309=(1940) 2 M.L.J. 505 (P.C.). A 
Court has jurisdiction to order a sale in a 
foreclosure suit, under O. 34, R. 4 (3) , C. 
P. (!^de, in the case of an anomalous mort- 
gage. Under S. 67 of the T. P. Act as 
amended by the Amendment Act of 1929, two 
remedies can alternatively be given in the 
case of an anomalous mortgage which by its 
terms confers the right to foreclosure, name- 
ly, sale or foreclosure. LT,.R. (1938) Nag. 
91=20 N.L.J. 285=1938 Nag. 112. Mort- 
gage by satutory agriculturist — Suit on — 
Lorm of decree. 42 P.L.R. 110. 

Consent Decree, Rr. 4 and 5.— Sec 27 C. 
W.N. 621=50 C. 650. /1 /to 4 Pat.L.T. 311 
=2 P. 538; 49 A. 297=100 LC. 59=1927 
A. 167. Rule 5 applies to a decree prepared 
under this rule when the decree directs the 
payment of the full amount due thereunder 
on a fixed date. 49 A. 297=1927 A. 167= 
100 I.C. 57. In a compromise decree time 
for payment may be extended beyond six 
months. 1929 A. 881. Rule 4 has no ap- 
plication to compromise decrees providing for 
instalment payment. 49 A. 297. See alto 
48 C.L.J. 3571=114 I.C. 156=1929 C. 11. 


A mortgage suit was compromised and the 
terms of compromise provided that mortga- 
gor was to pay the decretal amount by nine 
annual instalments of Rs. 2,000 each, and in 
default of any instalment, decree-holders 
were given right to realize the amount due 
by sale of mortgaged property without the 
necessity of getting a final decree prepared. 
Judgment-debtor committed default and ap- 
plied for extension of time to make the de- 
posit. Held, that as the decree that was passed 
in the case was in no sense a preliminary 
decree tor .sale under O. 34, but a composite 
decree in terms of the compromise under O. 
23, R. 3. the provisions of R. 4 did not ap- 
ply and the Court had no power cither under 
that rule or S. 148 to extend the time fix^ 
in the compromise for payment of instal- 
ments. 9 Luck. 387=147 LC. 559=1934 
O. 44. also 152 LC. 854=1934 C. 735. 
A decree passed in accordance with a com- 
promise is a final one and capable of execu- 
tion. 55 LC. 816=5 Lah.L.J. 67. In such 
a case it is open to the parlies to dispense 
with the formal passing of a final decree. 

134 LC. 80=35 C.W.N. 332=1931 C. 546. 
Similarly a decree based on an award is it- 
self executable. 4 Pat.L.T. 694=3 P- 
221 . 

Compromise Decree. — Per Dhavle^ /.—A 
compromise decree in a mortgage suit, ex- 
pressly called a preliminary mortgage decree, 
and providing for payments in instalments 
and also providing that it is not to be made 
final until a specified date over twelve years 
later, doc.s not come under R. 4. Rule 5 
is not accordingly applicable to the case. 
14 P. 4‘^=16 Pat.L.T. 311=1935 P. 285. 
See ojJo 1937 Oudh 453. When a decree 
is in the nature of a composite decree (a 
moncy-decrcic with a lien on the 
hypothecated, fixing a time for payment and 
in default ordering sale of property) ^ 
final decree is necessary. 7 Lah.L.J. 
=1925 L. 640. See also 1937 Oudh 453. 
Preliminary decree is not executable — Perso- 
nal liability of mortgagor arises only when 
proceeds of sale are insufficient— Decnec 

under R. 6 neocs.sary. 1926 M. 415—50 M. 

T T IQ — T C 99 

For^Sv D^EE.-Form No. 10 of App^- 
dix D applies to a case where a puisne mort- 
sues for redemption of the pno 
mortgage and foreclosure or sale on - 
quent mortgage. Where the P*/'**^® . 

gagee impleads in his suit as 
person who, in respect of the .P^' / 

mortgage, is in the position of * 
gagee with regarii to certain P**®^ . . ’ 
subsequent mortgagee with to 

remaining properties as also wU^h ^ 
an additional property, and dt^s . . j 

to redeem the prior mortgage 
the defendant merely to give him an oppor 
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tunity to settle the order in which the pro- 
perties should be sold, the latter is not en- 
titled as of right to get a decree in Form 
No. 10 in respect of the properties covered 
by the prior mortgage. It is for the plain- 
tiff to seek relief and a decree in favour of 
the prior mortgagee as such in accordance 
with Form No. 10 may result in hampering 
the relief which the plaintiff is entitled to 
get in his suit. In such circumstances, the 
Court would be acting properly in directing 
a decree to be dra>vn up in Form No. 9 
with the necessary variations. 65 C. 

L. J. 1 = 1937 C. 446. With regard 

to the properties covered by the sub- 
sequent mortgage, thd defendant is not 
entitled to ge»t a mortgage decree for 
sale in respect of the additional property 
which is not included in the mortgage in 
favour of the plaintiff. Forms Nos. 9 to 
11 n>entioned in R. 4 (4) relate to the same 
property which is the subject-matter of the 
mortgage whether as between the mortgagor 
ami the mortgagee or as amongst successive 
mortgagees. If the additional property is 
to l>c excluded from the decree for sale, it 
follows that the defendant is not entitled to 
get a personal decree. This view is con- 
.sistent with para. (4), cl. (iv) of Form 
No. 9. 05 1. Where in a suit on 

the first mortgage the rights of the subse- 
quent mortgagees are adjudged, it is neces- 
sar>- to safeguard their inlerc-sts including the 
right to obtain an order that the property be 
sold. The subsequent mortgagees cannot 
be deprived of the right of putting up the 
property to sale in all circumstances. Para. 

7 of Form No. 9 of Appendix D must be 
intcrprclecl as authorising the Court to pass 
suitable orders so a.s to safeguard the right 
of the subsequent mortgagees, if any. to 
obtain a final decree or to sell tlie property. 
160 l.C. 165=1936 O. 183. Where sale is 
impo.ssibic, Court can give directions for the 
disposal of the fund which represents the 
property. 20 C.L.J. 469=19 C.W.N. 537. 
Thi.s rule should not be overlooked in fram- 
ing mortgage decrees. 20 P.L.R. 1915=26 
l.C. 913. See also 103 l.C. 437=1927 L. 
445. Where a co-mortgagee sues for sale 
making the other co-mortgagee party defen- 
dant and the decree specifies the amounts to 
be paid to the plaintiff and to the defendant 
co-tnorlgagcc, there cannot be said to be two 
decrees. 1930 A. 634. Where the decree 
is irregular not being in accordance with this 
rule, a sale held under it is not void. 41 

M. 403=.34 M.L.J. 463=45 I. A. 54 (p. 
C.). Preliminary deerroe made final by 
endorsement on preliminary decree — Absence 
of a formal decree Ls only a mere irregu- 
larity. 94 l.C. 58=1926 L, 3M. Nature 
of subsequent mortgagee’s right to marshal 
Sec 1930 M. 178=125 l.C. 66. 

Infehkst. — The “subsequent interest” 
which R. 4 (1), before its amciKlmcnt in 
1929, provided for payment out of the sale 


proceeds could only be the interest on the 
decretal amount. awarded under S. 34. 63 

I. A. 114=15 P. 210=40 C.W.N. 328=1936 
P.C. «=70 .M.L.J. 355 (P.C.). Mort- 
gagee is entitled to claim interest from the 
date of suit till the date for redemp- 
tion at the rate fixed in the mortgage 
deed as still the period for redemption has 
expired the matter remains in contract, and 
the interest has to be paid at the rate and 
with the rests, .specified in the contract of 
mortgage. 1940 Lah. 333. Mortgage 
decree prior to 1929— Interest from date 
fixed for redemption to date of realisation 
— Awarrl of—Power of Court before jmd 
after amendment. 70 M.L.J. 355 (P.C.). 
Where in a mortgage-deed it is provided that 
interest is to be made a charge on tJie pro- 
perty, tlie decree should be prepared on that 
basis, as the mortgagee is entitled to follow 
the mortgaged property for the full satis- 
faction of his claims under tlie mortgage. 
1933 L. 941. Where in a mortgage suit 
interest is calculated at the contract rate up 
to the dale dies daliis the decree is subject 
to the rule of a damdupat up to that date. 
59 l.C. 121. Where preliminary decree in 
a mortgage suit provides for interest up to 
date of realLsation decree-holder is entitled 
to such interest even though final decree docs 
not give any express direction regarding the 
same. (Nature of preliminar>’ and final de- 
cree discus.sed.) 130 l.C. 337=7 O.W. 

N. 1205=1931 O. 47, Interest up to reali- 
zation at Court rate means interest on the 
whole amount due, i.e., principal and inter- 
est at the contractual rate. 26 O.C. 59= 
1923 O. 241. Interest to be awarded at the 
contractual rate up to date fixed for pay- 

721 = 103 l.C. 437=1927 L. 445; 
1935 A.L.J. 1161 = 1935 A. 1(X)3; even up 
to the extended time granted by appellate 
Court. 1930 P. 380. Interest should be 
calculated as ceasing from date of deposit 
of money in Court and not from dale of 
removal by decree-holder. 145 l.C. 144= 
19.b^ 1^. 126 (1). Interest after date of sale 
m mortgage-decree— Court has discretion to 
grant or not. 1926 L.il. See S L. 721. 
There is no provision which enables a Court 
which has passed a decree bearing interest 
to disallow further interest on that decree, 
except when the decree can be altered on 
review, or to correct a clerical mistake or to 
bnnjf the decree in conformity with the 
wording of the judgment. 1933 R. 323. 

\\ here a decree fails to provide for the 
extinguishment of the right to redeem a fresh 
for redemption is not barrwl. 15 l.C. 

15 — 10 A.L,J. 36. In a suit for morteatre 
money and personal decree, the stage at which 
the mortgagor should ask the Court for 
ordering payment by instalments and fixing 
the instalments would be reached, when de- 
cree-holder applied under O. 34, R. 6 to the 
Court to proceed against the person of the 
mortgagor, 167 l.C. 26=1937 Pesh. 31 
Li.mitatio*^.— Art. 181 of the Limitation 
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(2) The Court may, on good cause shown and upon terms to be fixed by 

the Court, from time to time, at any time before a final decree for sale is passed 

extend the time fixed for the payment of the amount found 01 declared due under 

rub-rulc (1) or of the amount adjudged due in respect of subsequent costs, charges 
expenses and interest. ® * 


NOTES. 

Act applies to an application for passing of 
final decree. 48 I.C, 934=15 N.L.R. 36. 
There is no period of limitation for deposit 
of money directed by preliminary decree. It 
can be paid at any time before passing of 
final decree. 9 O.L.J. 14=1922 O. 33. 
Where there has been an appeal from preli- 
minary decree, the period of 3 years fixed by 
Art. 181, Limitation Act, runs from date of 
decree of appellate Court and not from the 
expiry of the term fixed by preliminary de- 
cree. 54 I. A. 52=8 L. 253=1927 P.C. 25 
— 52 M.L.J. 366 (P.C.). Where a com- 
promise mortgacc decree itself makes provi- 
sion for a preliminary and a final decree, 
there could be no objection to the passing 
of a preliminary decree under O. 34, R. 4 
and to its being made absolute on the expiry 
of the time fixed in the compromise. Nor 
could there be an objection to a personal 
decree for the balance being subsequently 
awarded to the decree-holder. Time for 
purposes of S. 48, C.P. Code, would run 
from the date of the passing of the final 
decree. 1939 O.W.N. 927=15 Luck. 95= 
1940 Oudh 90. 

Nature of Proceedings. — Till passing of 
final decree suit is considered pending. Suit 
will abate if the legal representatives of a 
deceased plaintiff arc not brought on record. 
40 A. 203=16 A.L.J. 85; also 33 I.C. 496= 
12 N.L.R. 50. A final decree against a 
mortgagor dead at the time is void and in- 
capable of execution. 4 P.L.J. 240=50 I. 
C. 529=1919 P.H.C.C. 105 (F.B.). An 
application for a final decree is not one in 
execution. A second application therefore 
cannot be regarded as revival of an applica- 
tion which has been disposed of. 43 I.C. 
518=16 A.L.J. 143. S£e also 39 I.C. 849 
— 13 N.L.R. 69. Where an ex parte mort- 
gage-decree is set aside, the suit would be 
considered pending during the period when 
the proceedings to set aside the ex parte de- 
crec were pending, 65 I.C, 709. The rule 
does not expressly provide for the issue of 
notice before passing of final decree; yet 
an ex parte decree in such a case is liable to 
be set aside. 1922 N. 175=67 I.C. 282: 120 
I.C. 332=1930 N. 136. 

Extension of Time for Payment. — What- 
ever may be the view before the Amending 
Act (XXI of 1929) it is now clear that under 
R. 4 (2) the Court that passed the prelimi- 
nary decree could, on good cause being 
shown, postpone the date fixed by the Court 
from time to time before the plaintiff could 
be entitled to ask for a final decree under 
R. 5 (3). 53 A. 283=1931 A. 386=1931 
A.L.J. 508 (F.B.). Circumstances to be 
considered by Court regarding grant of time. 


1933 R. 323. 

Payment into Court.— Where payment of 
a prior mortgage is directed before sale of 
mortgaged property, but does not specify the 
date of payment, the payment must be made 
within six months of the date of the decree. 
43 A. 320=19 A.L.J. 83. If a mortgagor 
pays into Court the amount determined to be 
due, it is a good tender though it may be 
finally adjudged that a larger sum is due from 
him. 16 I.C. 374. Court should take into 
account payments by the judgment-debtor out 
of Court for purpose of determining the 
amount to be entered in final decree. 1 P.L. 
T. 416=5 P.L.J. 672. Where a payment 
was actually made in Court by a judgment- 
debtor to the attaching creditor of the plain- 
tiff, and it was noted to have been made in 
the presence of the presiding Judge, there 
is very little distinction between such a pay- 
ment “in" Court and payment made “into'* 
Court. 158 I.C. 419=1935 O.W.N. 1087. 
The terms of a preliminaryi decree passed 
according to the provision.s of O. 34, R. 4, 
as regards payment in Court, etc., are im- 
perative. Any payment or adjustment out of 
Court Is not intended to be recognised under 
O. 34. If, of course, both the parties ap- 
pear in Court and agree to a oertain adjust- 
ment and the Court secs no reason other- 
wise to disallow it as “unlawful”, the posi- 
tion may be different. In such circumstanc- 
es, the adjustment may be taken to have 
been made with the express or implied per- 
mission of the Court and consequently there 
will be no objegtion in principle to the varia- 
tion of the terms of the decree. I. L. R. 
(1939) Uh. 313=41 P.L.R. 26=1939 Lah. 
79. . j j 

Costs.— Ordinarily costs must be included 
in the amount due on the mortgage and the 
property must be sold for the total amount 
and decree for costs cannot be executed 
separately as a personal decree .igainst the 
mortgagor. 129 I.C. 554=1931 A. 124. 
After date fixed for payment interest on 
the costs awarded by the pneliminary 
should be allowed. 89 I.C. 228=L.R. 6 A. 
479. See notes under R. 2. Where the 
mortgrapTor appeals against the prcliminai^ 
decree and the appeal is dismissed with cost. » 
such costs also can be added to the 
gage security though, of course, the 
of appeal can order otherwise. 
of practice such costs arc 
RaRC money. 1.S7 I.C. 625=1935 OJ52 
Appeal. — It is RCnerally cxpcdicn 

proMcdinRS for the at 

decree should not be stayed ,1^ 

peal from preliminary decree jn in 
tere passing of a final <!«/« i" 

any way affect the rights of the p 
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(3) In a suit for foreclosure in the case of an anomalous mortgage, if the 

Power ,0 decree sale in succeeds, the Court may at the instance of 

foreclosure suit. party to the suit cr o! any other person interested 

in the mortgage-security or rlic right of redemption, 
pass a like decree (in lieu of a decree for forcclo?urc) on such terms a.s it thinks 
fit, including the deposit in Court of a reasonable sum fixed by the Court to meet 
the expenses ol the sale and to secure llie performance of the terms. 

(4) Where, in a suit for sale or a suit for foreclosure in which sale is 
ordered, subsequent mortgagees or persons deriving title from, or subrogated 
to the righu oi any such mortgagees arc joined as parties, the preliminary decree 
reterred to in sub-rule (i) shall provide for the adjudication of the respective lights 
and liabilities of the parties to the suit in the manner and form set forth in form No. 
9, form No. 10 or Form No. 11, as the case may be, of Appendix D, witli such 
variations as the circumstances of the ease may require. 


LOC. AMS. — [.\llahabad and Oudh.] O. 34, r. 4 (2) : — 

After the words the Court may ", trurrl the words “ of its own motion, or", 

[Calcutta.] Jtcyiumbn sub-rules (3) and (4), r. 4, O. 34, as sub-rulcs (4) and K) res- 
p<rc lively and trunl ihc ^o^o^Vlrl^ as sub-r, (3) : — 

'“‘'‘y discretion direct in the decree for sale that if the proceeds of 

Ihc sale are not sufiicicnt to pay the mortgage debt, the mortgagor shall pay the balance pcrLnally." 

5. (i) Where, on or before the day fixed or at any lime before the ronfir- 

I'inal decree in suit for sale ^ sale made in pursuance of a final decree 

passed undci sub-rule (3) of iliis rule, the defendant 
makis payment into Court oi all amounts due from him under sub-rule (i) of 


NOTES. 

the appeal from preliminary decree. 54 A 
344=1932 A. 238=1932 A.L.J. 43; 13 P. 
379=15 P.L. T. 205=1934 P. 225. There 
is no duty on appellate Court to fix or extend 
time for payment. 118 I.C. 670=1929 A. 
677. Where a preliminary decree is passed 
m a mortgage suit and an appeal is prefer- 
red therefrom, a final decree can be prepared 
by trial Court at the end of the period allow- 
ed for payment of the mortgage debt 53 
A. 283=1931 A. L. J. 508=1931 A. 386 
(F.H.). Order regulating sale of 
mortgaged property— If appealable— Question 
left undecided. I.L.R. (1939) All. 150 
= 1939 A.b.J. 53=1939 All. 314. 

O. 34, R. 5. — Scope of, and how it differs 
from S. 89, T.P, A<;t, sec 00 I.C. 746. 
The Court has jurisdiction to make a final 
decree during the pendency of an appeal 
against the preliminary decree. The final de- 
cree so made Ls not wiped off or destroyed 
by the affirmance of the preliminary decree 
by the Appellate Court. I.L.R. (1939) 1 
C^l. 477=69 CcL.J. 355=43 C.W.N 401 
= 1939 Cal. 601. This rule if over- 
rides Art. 66, Limitation Act — Sale in exe- 
cution of mortgage-decree — Application to 
set aside beyond 30 days of sale but before 
confirmation — If barred. (1937) 1 M.L.J, 
569. Tlve amendment to O. 34, R. 5 by Act 
IX of 1929, has no retrospective operation. 
36 C.W.N. 955. It is well settled that the 
law of procedure governs all pending eases 
from the time it comes into force, unless 
there is anything in the amending Act to the 
contrary. The provisions of R. 5, as amen- 
ded by Act XXI of 1929 which came into 
CC.M— 158 


force on the 1st .^pril, 1930 arc, therefore, 
applicable to a sale which takes place there- 
after, and the right to redeem is available 
to the judgment-debtor till the date of the 
confirmation of the sale. 164 I.C. 53=38 
I .L.R. 259=1936 L. 562. R. 5 has no 
application to a compromise decree. Decree 
is executable without final decree. 106 I.C. 
395=1928 M, 38. Proceedings under this 
rule arc not proceedings in execution of a 
decree, hut in continuation of the original 
suit. 29 C. 651 ; 27 A. 625. See aiso 25 
M. 537 . R. 5 recognizes only one method 
of payment into Court under preliminary de- 
^cc and when no such payment is in.-ide 
Court is bound to pass the final decree 1926 
M. 1009=24 L.W. 520=97 I.C. 989. A 
payment which is made out of Court, whe- 
ther or not it be certified under O. 21, R. 2, 
C.I . Code, cannot be taken into considera- 
tion by the Court at the time of passing final 
IV ^ mortgage suit. 174 I.C. 295= 

Mode of payment 
under — Mortgagee purchasing mortgaged 

property by private sale from mortgagor 
after preliminary decree docs not operate as 
satisfaction of or jiayment under decree. See 
^940) 1 M.L.J. 134=51 L.W. 191=1940 
Mad. 461. Where a preliminary decree ex- 
pressly directs the defendant to make pay- 
ment into Court, the Court is bound to pass 
a final decree for sale, if the money has not 
been paid in the manner direqtcd by the 
preliminary decree, and cannot be asked to 
recognize a payment out of Court as an 
adjustment, compromise or satisfaction under 
O. 23, R. 3. 158 I.C. 83=1935 L. 168. 

However, in such cases, if the payment is 
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rule 4, the Court shall, on application made by the defendant in this behalf, pass 
a final decree or, if such decree has been passed, an order — 
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admitted by both parties, the satisfaction 
based on such payment ought to be recorded 
under O. 23, R. 3, in spite of its not being 
made into Court. 155 I.C. 231=1935 O. 
313. By force of S. 141, the provisions of 
O. 9, R. 14 are applicable to an application 
for a final decree on a mortgage and so be- 
fore dismissing such an application for fai- 
lure to serve the defendants, Court should 
satisfy itself that the terms of O. 9, R. 5 
were complied with. 1931 M.W.N. 1002= 
1931 M. 795. A decree-holder who attaches 
in execution of his decree a preliminary mort- 
gage decree obtained by his judgment-debtor 
in a certain suit, has no locus slatidi to apply 
under R. 5 (2), for the preparation of a 
final decree. 1936 A.L.J. 1154=1936 A. 
f^57. Under this rule the property which can 
be sold in execution of mortgage-decree is 
the mortgaged property only, and no other 
property, and therefore where property sold 
in execution of a mortgage-decree and 
bought by the mortgagee purchaser was not 
included in the mortgage suit or decree, but 
was fraudulently inserted in the sale certi- 
ficate, the purchaser can get no more property 
than that which was really included in the 
mortgage-decree. (27 B. 334 and 10 M. 241, 
Foil.) 162 I.C. 3R3=1936 R. 127. Under 
O. 34, R. 5. the Court in passing a final de- 
cree has to follow the terms of the prelimi- 
nary decree already passed in the suit. If 
however, the final decree pas<;ed is at variance 
with the terms of the preliminan,' decree, the 
Court executing the decree would take the 
final decree as it stands. It is of course 
open to the executing Court to interpret the 
final decree in he light of the preliminary 
decree. Rut when no objection was taken to 
be passing of the final decree in variance with 
the terms of the preliminar>’ decree or to 
the execution of such final decree, and the 
mortgaged property has been sold in execu- 
tion and the sale confirmed, the judgment- 
debtor cannot be heard to say afterwards 
that the final decree and the sale in execu- 
tion thereof is not binding him or does not 
affect his rights under the preliminary de- 
cree. 1938 P.W.N. 776. Although the 
decree is not made out in the proper form in 
accordance with the provisions of O. 34, the 
decree-holder is entitled to realize his decree 
from the mortgaged property. 183 I.C. 833 
=1939 Pesh. 34. 

CoNSTRUCTTON OF RuT-F..— .S'ce 29 M. 37; 28 
A. 778; 1935 O.W.N. 541=155 I.C. 231= 
1935 O. 313. \ 

Consent Decref.— -There is nothine in law 
which prohibits the payment towards a com- 
promise decree out of Court. 20 A.L.J. 602 
=44 A. 668. Strictly speaking this rule has 
no application to a compromise decree — 
Compromise decree-— No final decree made 
—Decree is executable. 106 I.C. 395=1928 


M. 38; 31 Bom.L.R. 439. See also 1937 

0. W.N. 796=1937 Oudh 453; 1937 Lah. 
874. But where a preliminary decree for 
sale based on a compromise is not only head- 
ed and described as a preliminary decree but 
expressly contemplates and provides for the 
passing of a final decree in certain eventua- 
lities, an application for a final decree should 
not be rejeoted on the ground that the de- 
cree being one based on a compromise, no 
final decree is required and that the decree 
pa.ssed in terms of the compromise is itself 
executable. 160 I.C. 174=1936 O. 173. A 
mortgage of an impartible estate contrary to 
S. 4 of the Madras Act II of 1904 cannot be 
validated by the device of a consent decree. 
The mortgagor can resist an application for 
a final decree on the ground the mortgage 
was not binding. 50 I.C. 577=37 M.L.J. 
65. As to objection by legal representatives 
of mortgagor-defendant, sec 1937 Mad. 918. 

Execution Proceepincs. — A prior mort- 
gagee getting a decree without impleading 
a puisne mortgagee can execute his decree 
for sale. 43 A. 204=61 I.C. 942 (F.B.). 
Execution proceedings do not terminate with 
sale. If sale proceeds are insufficient the 
holder may take further steps to recover the 
balance. 35 B. 452=18 Bom.L.R. 661. 
Proceedings to get a decree absolute for sale 
are not proceedings by way of execution of 
preliminary decree but are proceedings in 
suit to obtain a final decree for sale which 
would be the onlv decree capable of execu- 
tion. 1.36 I.C. 732=1932 L. 231=33 P.L. 
R. 138; 14 P. 488=16 P.L. T. 311=1935?. 
385. Decrec-holfler bolncl to apply for final 
decree, and barred from making an 
tion for sale in an execution Court. 1929 
A. 881. Where a preliminary decide was 
exeettted without objection by judgment- 
debtor, the order operates as res fudicala. 

26 M.L.J. 225=23 I.C. 390. In the execu- 
tion of a mortgage decree executing Court 
has power to order sale of the property mort- 
gaged, even though the property niay be 
situated bevond local limits of its 
tion. (14 C. 661; 21 C. 639; 15 C. ^7; 49 
M. 7-16; 80 I.C. 901, Foil.) 14 L. 457_-^^ 

1. C. 574=34 P.L.R. 815=1933 L. 687- A 
mortfifapee Hecrcc-holdcr entitled at • 
option to execute his decree against some o 
the mortgaged properties which arc 

by his decree. This vie^v finds s”PP?; 
the Kanguage of O. 34, R. 5 O). r 

tion of the Legislature hy this P^-^ 
the law is to confer a right 
gagee ordinarily to realize his ^ 

bringing only a P?ri TJfiS^hliMhc 

perty to sale, provided he is t>e 

sale of a portion of such „ him 

stifficient for the pun’osc is 

to realize his dues. This 
subject to certain exceptions in the case 
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a botuj fide purchaser of the mortgaged pro- 
perties. I.L.R. (1939) 2 Cal. 455=1940 
Cal. 159. 

Final Decsiee. — Court-fee for an appeal 
against an order rejecting an application for 
a final decree is an od vamrem fee on amount 
claimed. 57 I.C. 67; also 39 C.W.N. 315; 
35 A. 476=11 A.L.J. 801. It is on the 
appellate decree when an appeal is preferred 
against a preliminary decree that the final 
decree ought to be passed. 39 A. 641=15 
A.L.J. 734. Final decree can be passed even 
during the pendency of an appeal from the 
preliminary decree. 108 I.C. 751. Where 
a preliminary decree expressly dirccsts the 
defendant to make payment into Court, Court 
is bound to pass a final decree for sale, if 
the money has not been paid in the manner 
directed by the preliminary decree, and can- 
not be aske<l to recognize a payment out of 
Court as an adjustment, compromise or satis- 
faction under O. 23, R. 3. 145 I.C. 117= 

1933 L. 168. A mortgage-decree passed 
under S. 15-B of the Dekkhan .■Agriculturists’ 
Relief .Act need not be made final. 25 Rom. 
I..K. 1214=^ B. 172. A mortgage suit 
must be considered to be pending till a final 
<lecrec under O. 34, R. 5 (1) or (3) is pass- 
ed, and it is open to the plaintiff to ask for 
a final <lccree to be made for tJic balance 
due to him under the preliminary decree. 
The fact that a final decree has been once 
refused on the ground that decree has been 
discharged under S. 19 of the Madras Art. 
IV of 1938, and that the order of refusal 
has not l>cen appealed against within the 
period prescribed for appeal, does not pre- 
clude an application for a final decree for 
the balance, if any, found to be due to the 
plaintiff. The refusal to pass a final decree is 
not an<l cannot be a dismissal of the suit 
54 L.W. 1()7=(1941) 2 M.L.T. 12.5. Once 
the final decree is passed the morleage-deed 
as well as the right to redeem are extinguish- 
ed .so tliat the security cannot be the basis 
of a second suit. 40 M.L.I. 126=62 I C 
833. C/. 3 P.L.T. 232. .A final decree is 
essential before execution can be taken 42 
R. 309=20 Bom.L.R. 481 ; also 32 I.C. 981 
Omission to draw up a formal decree is only 
a forma! defect. 51 B. 125=1927 B 131 = 
100 I.C. 9.56. See also 94 I.C. 58. Notice 
to judgment-debtor is not prescribed by law 
before passing of final decree, but in nractioc 
It is given. 19 N.L.R. 124=1923 N, 320 
If application Ls made within one year from 
date of the decree, no notice to defendant 
need be given. 1925 M. 506. But ex f>arte 
order can be set aside. 32 C. 253 (F.B ') 
See also 30 L.W. 551=1930 M. 105. While 
it is not obligatory upon a Court to issue 
notice to judgment-debtors on application of 
decree-holder for a final decree on his mort- 
gage, it is nevertheless advisable to do so 
and Court will not be acting ultra vires in 
adopting such a course. 1931 M.W N 1002 
= 1931 M. 795 (1929 M.W.N. 867, Ref.) 


See also 31 S.L.R. 180=1937 Sind 273. 
Where no date is fixed for the passing of 
final decree, notice is necessary. 29 L.W 
393=118 I.C. 831=1929 M. 393. A final 
decree extinguishes a personal covenant, but 
the charge subsists. Mortgagor’s right to 
redeem remains in force till the actual sale 
^d distribution of proceeds. 3 P.L T. 
232. Cf. 40 M.L.J. 126=62 I.C. 833. An 
application for final decree is essential and 
an application for execution cannot be treat- 
ed as an application for a final decree. 
1923 S. 14. An oral application is sufficient 
and it may be presumed when an order has 
been made. 87 I.C. 820 (2). When pay- 
ment under preliminary decree has been made 
there is no necessity for an application for 
a final decree. 23 A.L.J. 405=47 A. 546. 
In a suit for sale on a mortgage only one 
decree for sale can be passed. 9 I.C. S35 
=8 A.L.J. 364. The intention of the legis- 
lature in enacting O. 34, R. 5 (3). is to 
confer a right upon the mortgagee ordinarily 
to realise his security by bringing only a part 
of the mortgaged property to sale provided 
that he is satisfied that the sale of a portion 
of sucli property will be sufficic-nt for the 
purpose of enabling him to realise his dues. 
If in execution proceedings against a portion 
of the mortgaged property only, the mort- 
gagee fails to realize his full dues, there is 
no reason why he should not proceed against 
some other item.s of the mortgaged property; 
and it certainly cannot be said that by failure 
to proceed against the entire property he 
waives his right to do so in a subsequent 
execution case. I.L.R. (1940) 2 Cal. 520. 
See also 7 Cut.L.T, 49; I.L.R. (1939) 2 
Cal. 455=1940 Cal. 1.59. A transfer of a 
final <lecrec for sale does not require regis- 
tration. 86 I.C. 591=1925 O. 399. Mort- 
gage suit— One of the mortgagors dead be- 
fore preliminary decree — .Application for 
exoneration of his share filed after prelimi- 
nary decree and before final decree is not 
maintainable. 49 A. 809=102 I.C. 1=1927 
A 589. Purchaser of equity of redemption 
obtaining assignment of mortgagee’s rights 
has right to apply for final decree— Rights 
of assignee may be traced back to the date 
of suit iL^ctf. [45 C. 94 (P.C.), Rel. on.l 
100 I.C. 338 — 1927 M. 560. Application for 
final decree against legal representatives— 

i.o '^^^.^23 I.C. 376=1930 A. 

348. Where a preliminary decree is properly 
passeil in a mortgage suit the final decree 
p^sed thereon is not invalidated by reason 
of any defect as to parties. Final decree is 
only voidable at instance of the heirs of the 
deceased mortgagor who have not been for- 
mally brought on record after death of the 
mortgagor during the interval. 37 C.W.N. 
^^^.1933 C. 798. Question of personal 
liability for costs is one of construction of 
decree. 109 I.C. 63=1928 M. 604. 
also under R. 2. 

Api'Roitiiation of Payment — Interest and 
Costs.— The general rule of appropriation of 



1260 


The Civil Court Manual (Imperial Acts). [O. 34, R. 5 


(a) ordering the plaintiff to deliver up the documents referred to in the 
preliminary decree, 
and, if necessary, — 
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payments towards a debt is that in the ab- 
sence of a specific indication to the contrary 
by the debtor, the money is first applied #n 
payment of interest and then when that is 
satisfied, in payment of the capital. This 
principle applies even to the sale proceeds of 
the properties sold in execution of a mort- 
gage decree. Therefore, in the absence of a 
direction to the contrary in the decree, the 
sale proceeds of the properties sold in execu- 
tion of a mortgage decree must be applied 
first in pa>-mcnt of subsequent interest and 
costs, and thereafter the balance to discharge 
the principal sum dechired as payable in the 
decree. (19 Lah. 403, Overr.) 1941 Lah. 
386 (F.B.). 

Limitation. — Art. 181 of the Limitation 
Act applies to an application for final decree 
and time runs from date when the default 
occurred, i.e., when payment ought to have 
been made. 22 C.L.J. 66=19 C.W.N. 
473; 39 A. 532=13 A.L.J. 448; also 87 
I.C. 746=1925 C. 1030 ; 40 Bom. L.K. 507. 
But see 291. C. 120=19 C.W.N. 470, contra. 
See also 32 I.C. 39; 25 C.W.N. 376=33 C. 

L. J. 260. When prior to 1909 an applica- 
tion for an order absolute was barred under 
Art. 17 of the Limitation Act, the present 
rule does not entitle the decree-holder to 
apply for a final decree. 22 I.C. 40. When 
time fixed for payment expired after the 
passing of the Code but the preliminary de- 
cree was passed prior thereto, Art. 182 
applies. 48 I.C. 32=5 O.L.J. 572. When 
an appeal has been preferred on preliminary 
decree, period of limitation commences from 
date of the decreJe in appeal. 47 I.C. 206 
1=21 O.C. 176; also 1 I». 444=3 P.L.T. 
329. This applies also to cases where final 
decree has bcien passed by lower Court pend- 
ing appeal from preliminary decree, and the 
appellate Court merely confirmed the pre- 
liminary decree. [39 A. 641; 6 P. 24 (P. 
C.); 5 L. 257; 19.10 M.W.N. m and 1933 

M. W.N. 623. Foil.) 38 L.W. 946=(y> M. 
L.J. But jet contra 41 I.C. 858=20 0. 
C. 205. A final decree in a mortgage suit 
can be pending after disposal of the appeal. 
1926 A. 291=92 I.C. 608. Where after a 
preliminary decree for foreclosure was con- 
firmed by appellate Court and a final decree 
was passed, an application was put in by the 
mortgagors for amendment of the prelimi- 
nary decree by excluding proprietary rights 
in the mortgaged sir land, held, that the ap- 
plication was not maintainable. The decree 
that could be amended was the decree that 
was sought to be executed. Though the 
amendment of the preliminary decree would 
have the effect of automatically amending the 
final decree is cases where the final de- 
cree is passed cither before the appeal 
IS filed against the preliminary decree or 


during its pendenqy, that principle did not 
apply when the final decree is made after the 
decision of the appeal against the preliminary 
decree. 142 I.C. 880=15 N.L.J. 124. 
When after the limitation period has run 
against the plaintiff, one of the defendants 
applies to set aside the preliminary decree, 
this fact does not revive plaintiff’s right to 
apply for final decr^. 87 I.C. 746=1925 C. 
1030. If a preliminary mortgage-decree 
under R. 4, purporting to be in terms of the 
compromise of parties, provides for payment 
of mortgage amount in instalments payable 
on fixed dates, has not been appealed against, 
it becomes final and there is nothing to debar 
decree-holder from applying for preparation 
of the final decree under R. 5 within three 
years from the date of default in payment of 
an instalment. The fact that three years 
have elapsed from the d.Tte of the preliminary 
decree is immaterial. 130 I.C. 487=1931 
A. 340=1931 A.L.J. 58. After a prclimi- 
narj’ decree was passed in a mortgage suit, 
the application by the decree-holder for the 
preparation of a final decree was dismissed 
for default. Decree-holder died two years 
later and his sons applied for substitution of 
their names and the restoration of their 
father’s application for final decree. Lower 
Court allowed the former and dismissed the 
latter on the ground that it was time-barred. 
Held, that the rights and liabilities of the 
parties having been fixed by the preliminary 
decree, lower Court ought to have passed a 
final decree even though the application was 
out of time. 151 I.C 145=11 O.W.N. 495= 
1934 O. 209. 

O. 34, R. 5 overrides Art. 166, Limi- 
tation Act — Sale In execution of 
decree — Application to set aside beyond 30- 
days of sale but before confirmation not 
barred. (1937) 1 Ml.L.J. 569=45 L.W. 


486=1937 Mad. 560. 

Order adsoi.ute. — On passing of an order 
absolute for sale, the mortgage right is ex- 
tinguished and only the right under the de- 
cree subsists. 40 A. 407=45 I. A. 130=35 M* 

L.J. 1 (P.C.) (affirming 20 I.C. 59==11 A. 

L.J. 634). also 1937 Nag. 196; 55 I.C. 
969=42 A. 364 (P.C) . An .application for an 
order absolute under S. 89 of the ^ 
P. Act is an application in execution, w 
B. 321 = 18 Bom. L.R. 38. An order absol- 
ute against a widow as mortg.agor and o 
of her heirs brought on record 
death, does not hind the other heirs. 

67=14 A.L.J. 982. I". 

cation a prayer for sale implies also a p y 
for making the decree absolute. J.u. 

756=3 L.W. 468. Where a 
crec was passed before the after 

Code and the order j'll.ce need 

i’. 
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{b) ordering him to transfer the mortgaged property as directed in the 
said decree, 

and, also, if necessary, — 


NOTES. 

decree for sale does not extinguish the 
equity of redemption until the sale is con- 
firmed. Therefore if a person who is inte- 
rested in the mortgaged properly, pays into 
Court the decretal amount before a sale is 
held the mortgage is thereby redeemed, he is 
entitled to be subrogated to the rights of 
the mortgagee decree-holder so far as the 
sale of the mortgaged property is concerned. 
171 I.C. 612=1937 Nag. 196. 

Sf.conii Order. — .\ second order absolute 
for sale can be obtained for the amount for 
which the first order was obtained, including 
the interest since accrued due. 25 A. 264. 
Also for selling portion of mortgaged pro- 
perty not sold under the first order. 25 A. 
212 . 

Powers of Cocrt.— At the time of the 
passing t)f the final decree Court has no 
power to go behind the preliminary decree. 
27 A.L.f. 425=115 I.C. 4^)2=1929 A. 232. 
A final <lecree should be made in accordance 
with the preliminary decree; but where there 
is an obvious mistake in the preliminar>’ de- 
cree the Court is not bound to repeat that mis- 
take, when passing the final decree. Parti- 
cularly in the case of a final decree for sale 
in a mortgage suit, the Court must not direct 
the sale of any mortgaged property which is 
no longer available for sale under the mort- 
gage. though it is wrongly included in the 
preliminary decree. 7 Cut.L.T, 49. 
Plaintiff in the application for final 
decree need not give the description 
of the property, unless he desires to omit any 
property. 27 A.L.J. 1097=117 I.C. 102= 

1929 A. 551 (1). This rule says nothing 
about thfl si>ecification of the mortgaged pro- 
perty. All it says is that the mortgaged pro- 
perly which the plaintiff is entitled to sell 
.shall he sold. 38 A. 398=34 I.C. 79. Court 
may direct that the interest of mortgagor 
shall be pul up for sale in the first instance, 
and if insufficient, then his son’s if the son 
also promised to pay the amount. 36 B. 68 
=13 Bom.L.R. 1161. The rights of the 
mortgagee under a final decree for sale can- 
not be interfered with by Court by> inter- 
cepting the rents or profits or by the appoint- 
ment of a Receiver. 43 I.C. 22. Court is 
not justified in fixing instalment where 
amount is agreed to be paid in lump sum. 

1930 L. 132. Court can fix the or^r in 
which the properties arc to be sold. 36 
I.C. 516=4 L.W. 327; 31 C.W.N. 521 = 
101 I.C. 124=1927 C. 522. But sec 51 I.C. 
444=4 Pat.L.J. 207. Court has no power 
to extend time after final decree is passed in 
a suit for sale. 9 O. & A.L.R. 319=1924 
O. 179. A mortgagee decrcc-holder is not 
entitled to <lictate to Court the order in 
which the properties should be sold though 
he has a paramount right to have his claim 


satisfied by sale of every part of the mort- 
gaged property. Court has full power to 
regulate the order in which and the condi- 
tions subject to which the properties should 
be sold. 53 A. 391=129 I.C. 708=1931 A. 
L.J. 108. When mortgage-deed provides 
in what order properties arc to be soI<l, it 
is not open to the decree-holder to change 
that order. 51 I.C. 444=4 Pat.L.l. 207. 
Properties belonging to a stranger vendee 
from the mortgagor need not be sold prior 
to selling those of judgment-debtor. 22 M. 
L.J. 125=12 I.C. 429. Sec also 1940 M. 
W.N. 551=(1940) 2 M.L.J. 27 (Power of 
Court as to marshalling apart from S. 56, T. 
P. Act). Applications for passing final de- 
cree could be dismissed on the ground that 
list of mortgaged property was not given and 
because of mistake in calculating interest. 
49 A. 592=1927 A. 439=101 I.C. 676. Dis- 
missal of an application for a final decree in 
a mortgage suit for failure to pay batta can- 
not be construed as a dismissal of the suit it- 
self ; after a preliminay decree has been pass- 
ed Court has no power to dismiss the suit 
Nor does Ihc application preclude another 
application for the same purpose. 140 
I.C. 324=63 M. L. J. 719=56 M. 310. 

Right of Rfj)emi>tion. — .After the dismis- 
-sal of an application under O. 21, R. 90 
and before confirmation of sale, if judgment- 
debtor pays the necessary amount and applies 
to have the sale set aside, Court under O. 
34, R. 5 as amended must set aside the sale, 
notwithstanding that the applicant bv his own 
actions and manoeuvres prevents the confir- 
mation of sale for a long period. R. 5 
(amended) as it stands enables judgment- 
debtor to apply at any time before confirma- 
tion. 152 I.C. 1059=38 C.W.N. 924=1934 
C. 822, Till actual sale riplit of redemption 
subsists 18 A.L.J. 622=42 A. 517. Also 
9 I.C. 158; 34 P.L.R. 373=142 I.C. 313fc 
1933 L. 361. But see contra 43 I.C. 399 
Where a mortgagor wants to redeem the 
property after the decree for sale obtained 
by the mortgagee, he must pay the amount 
menhoned in the mortgape-decrce for redemp- 
tion. He cannot ask the mortgagee to ac- 
count for the profits subsequent to the date 
of the decree for sale as the mortgagee is 
deemed to have given up all rights under 
mortgage after such decree. If mortgagee 
has realised anything unlawfully, mortgagor 
may be entitled to recover the same by sepa- 
rate proceedings. 34 P.L.R. 373=142 I.C. 
313 — 1933 L. 361. A final decree for sale 
if not executed within the period of time 
allowed by law will not bar a subsequent 
^it by mortgagor to redeem. 86 I.C. 527 
—1925 M. 1191. The right of a subsequent 
mortgagee, who is a party to a suit on a 
prior mortgage, to redeem the prior 
mortgage continues only up to date of 
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(c) ordering him to put the defendant in possession of the property. 

(2) \Vhere the mortgaged property or part thereof has been sold in pur- 
suance of a decree passed under sub-rule (3) of this rule, the Court shall not pass 
an order under sub-rule (i) of this rule, unless the defendant, in addition to the 
amount mentioned m sub-rule (1), deposits in Court for payment to the purchaser 

a sum equal to five per cent, of the amount of the purchase-money paid into Court 
by the purchaser. ^ ^ 

Where such deposit has been made, the purchaser shall be entitled to an 
order for repayment of the amount of the purchase-money paid into Court bv 
him, together with a sum equal to five per cent, thereof. ^ 

(3) Where payment in accordance witl. sub-rule (i) has not been made. 

the Court shall, on application made by the plaintiff in this behalf, pass a final 

decree directing that the rnortgaged property or a sufficient part theieof be sold, 

and that the proceeds ol the sale be dealt with in the manner provided in sub- 
rule (i) of rule 4. 

LOC. AM.— [Mai>ras.] For O. 34 , r. 5 ( 3 ) fubstituU “ Where pavmcnl in accordant, wirh 
sub-rule ( 1 ) has not been made, the Court shall, on application made by ^he plaintiff inlhis behalf 
and .after notice to all the parties, pass a Iinal decree directing that the mortgaged property or a suffiirient 
part thereof be sold, and that the proceeds of the sale be dealt in the manner provided L sub-rule (l) 


NOTES. 

the confirmation of the sale in execution of 
the decree obtained in that suit. 1 P.L.J. 
261=07 I.C. 433. On this rule, see also 
33 C. 890; 31 C. 863 ; 28 A. 28; 26 A. 185; 
28 C. 73; 28 A. 193; 26 A. 318; 26 A. 504. 
See 25 A. 42. In a sale held in pursuance 
of R. 5, the stranger auction-purclia.scr 
acquires the right of the mortgagee and also 
of the mortgagor and it cannot be said that 
the right of redemption remained in the mort- 
gagor after sale or in any event after confir- 
mation thereof. 35 C.W.N, 877. Even where 
purchaser is not a stranger hut the puisne 
mortgagee himself, his purchase is compe- 
tent and then too the mortgagor's right to 
icdrcm the first mortg.age is extinguished. 
59 C. 117=35 C.W.N. 877=1932 C. 126. 

Appmcation of sale proceeds. — There is 
no doubt that a creditor to whom principal 
and interest arc due, is entitled to appropriate 
against the interest any sum the debtor pays 
without stipulating that it is to be appropri- 
ated against the principal. But there is no 
reason why this principle should be import- 
ed into the execution of decrees which arc 
provided for by the C.P. Code. In cases in 
which a decree has been passed in the usual 
form, prescribed under R. 5 of O. 34, costs 
and interest cannot have priority over the 
actual mortgage debt declared to be due in 
the preliminary decree and the rule laid down 
in O. Mf Rr. 10 and 13, relating to proper- 
ties which are subject to prior mortgages can- 
not be inferentially applied to cases in which 
the property sold is not subject to any mort- 
gage other than the one for the reaIi;(ation 
of which the property of the judgment-debtor 
was ordered to be sold. 1931 Rang. 153, 

App.) I.L.R. (1938 Lab. 403=1938 Lah. 
289. 

Appeal.— A n order directing drawing up 
of a final decree is not a decree nor an ap- 
pealable order within the meaning of O. 43. 


57 Af. 4371=1934 M. 198=66 M.L.J. 178. 
ore 2> M. 244 (F.B.). Appeal from a pre- 
liminary decree may be preferred even after 
passing of final decree. At least Court can 
order amendment to convert it as an appeal 
from the final decree also. 106 I.C. 128= 
1928 C. 167. Where after a preliminary 
decree for foreclosure was confirmed by ap- 
pellate Court and a final decree was passed^ 
an application was put in by mortgagors for 
anicndmcnt of preliminary decree by exclud- 
ing proprictaiy rights in the mortgaged 
land, held, that the application was not main- 
tainable. 142 I.C. 880. When passing a 
final decree Court can recognise a payment 
made out of Court even though it has not 
hccii certified. 20 A.L.J. M2=44 A. 668. 

the time of final decree Court can set 
right any patent error or omis.sion which is- 
discovcrcil in the preliminary decree. 38 A. 
398= 14 A.L.J, 502. An application for exc- 
cution may be treated as one for final decree 
though the latter has not specifically been 
prayed for. 7 L.L.J. 3971=1925 L. 640. 
Suit for redemption of mortgage— Afesne pro- 
fits left unascertained— Application for as- 
certaining mesne profits— Nature of— ‘Dccrro 
in such a case. 92 I.C. 314=1926 AI. .W5. 
Once an application for final decree is dis- 
missed only an appeal lies and no second 
plication can be filed. 42 Af.L.J. 51=16 L. 
W. 198=1922 Af. 65. See also 137 I.C. 273 
= 1932 L. 214=33 P.L.R. 56 (42 M, 52. 
Foil.). When an appeal is preferred from' 
a decision of a Court dismissing an applica- 
tion urider this rule, it is not necessary ^ 
make the auction-purchaser a respondent. iM 
I.C. 53=38 P.L.R. 259=1936 h., 562. Ap- 
peal from preliminary decree dismissed wi 
costs — Final decree already passed .^PP ' 
cation for its amendment so as to . 

costs of appeal— Order a f ^ 

—Effect of. IS5 I.C. 49 Sfc=lWS A.LJ.. 

289=1935 A. 606. 
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6, Where the net proceeds of any sale held under the last preceding rule 

t> fu 1 j found insufificient to pay the amount due to the 

Rccovcr>' of balance due on i- • . . . ^ 

mortgage in suit for sale. plaintiff, the Court, on application by him may, il the 

. ^ balance is legally lecoverable fiom the defendant 

otherwise than out ol the property sold, pass a decree for such balance. 


NOTES. 

O. 34, Rr. 5 and 6. — Parties entering into 
arrangement to discharge final decree for 
sale — F, a third person, paying off decree- 
holder and obtaining assignment of decree— 
P also advancing loan to judgment-debtor on 
his executing mortgage — Mortgage compris- 
ing of properties originally mortgaged and 
also additional properties — Clause in mort- 
gage empowering P to include additional 
properties within order for sale made in pur- 
suance of final decree — Enforceability — P’s 
right is to bring suit on his mortgage. 64 

I. A. 302=1. L.R. (1938) 1 Cal. 66=1937 
P.C. 256=(1937) 1 M.L.J. 743 (P.C.). 

O. 34. R. 5 & O. 22. R. 4.— Where on 
the death of a mortgagor after the passing of 
a preliminary decree, his brother and nephew 
are brought on record as his legal represen- 
tatives and an application is made for a final 
decree it is not open to the legal representa- 
tives to plead that tlie property covered by 
the decree is joint family property and that 
the mortgage was not binding on them as 
l>cing without legal necessity and that a final 
decree could not be passed. These defenc- 
es have reference only to the personal rights 
of the objectors and they could not be raised 
under O. 22, K. 4. I. L.R. (1940) All. 153 
•■=1940 A.L..I. 32=1940 All. 99 (I'.B.). 

O. 34. R. 6. — An unpaid vendor who has 
a statutory charge on the property sold by 
him, has all the right of a simple mortgagee 
niulcr S. 100 of the T. P. Act. In a suit 
to enforce the charge, he can, when the net 
proceeds of the sale have proved insufficient 
and if the balance is legally recoverable from 
the defendant-vendee, claim a personal decree 
for such amount. 157 I.C. 533=1935 .A.L 

J. 279=1935 A. 411. The object of the pre- 
sent rule is to benefit the mortgagor and if 
he waives his right by consenting to a money 
decree he cannot subsequently object to the 
mortgaged property being sold in execution 
of such decree. 9 I.C. 939=9 M.L.T. 261 
A simple money decree cannot be passed un- 
less the contingency contemplated by O 34 
R. 6 has occured; there is no other rule 
of law under which a simple money decree 
could l>e passed in a suit which ha.s been con- 
cluded by a final decree. A Court cannot 
pass a decree on equitable grounds, when a 
mortgage decree becomes useless. 1937 a 
L.J. 1181=1937 A.W.R. 1116. Rule 6 
maJ<cs no specific reference to Form No. 8 
in the Appendix to the Code and is not con- 
trolled by the latter. Held, that an 
application for a personal decree is 
governed by Art. 181, Limitation Act, and 
lime commences to run from date of the 
order confirming sale. In this connection the 


lact that the taxation of costs has not been 
completed is immaterial. 60 C. 19=143 I. 
C. 679 1933 C. 251. If a personal remedy 
against the mortgagor is barred the decree 
ceases to be a decree for payment of money 
and Rr . 18 and 19 of O. 21 will not apply 
because there is no possibility of there being 
a decree enforceable against the person and 
other property of the mortgagor. 143 J C 
M2=14 Pat.L.T. 189=1933 P. 210 (2). 
Where consent preliminary decree was passed 
in respect of mortgaged property outside ori- 
ginal jurisdiction of Rangoon High Court and 
later personal decree was applied for after 
exhausting the properties, question of juris- 
diction cannot be raised at that stage 167 
I.C. 80=1937 K. 12. 

Scope ok. — Where tlie mortgaged property 
cannot be sold at all, no question of the net 
proceeds of the sale being insufficient arises 
and O. 34, R. 6 has no application. 1935 
L. d 36. Decrees passed under this rule are 
supplemental decrees, separate and distinct 
from the original decree. 21 C. 26. Applica- 
tion under this rule is not an execution 
application. It is by itself the starting point 
of a fresh simple money decree. Order 9 
would apply to it. 124 I.C. 729. Rule 6 
only says “any sale”. It does not lay down 
that the sale must be of entire mortgaged 
property. Even if only a portion of mort- 
gaged property has been in fact sold and the 
remainder is no longer available for sale, 
owiing to the action of other claimants, and 
not through any act or default of the mort- 
gagee, the latter is entitled to a personal de- 
cree under R. 6. 9 O.W.N. 1128; but not 
where the other portion is no longer availa- 
ble for sale owing to the act of the mortgagee 
himself in releasing it in favour of one of 
the heirs of the mortgagor on receipt of a 

money from him. 166 I.C. 

100=1937 O. 252. 

also 164 I.C. 817=1936 O.W.N. 732 (Re- 
lease in favour of a subsequent purchaser) . 
Where a mortgage decree merely declared a 
charge on the properties, it is to be construed 
as a decree for a .sale and the present rule is 
applicable thereto. 30 I.C. 280=2 L.W. 689. 
Where a decree for sale becomes inoperative 
on the mortgagor being declared not to have 
been the owner of the mortgaged property at 
the date of mortgage, R. 6 can have no 
application. Plaintiff cannot obtain a simple 
money decree before the sale of the mort- 
gaged property and the sale proceeds prov- 
mg insufficient to satisfy the mortgage- 
money. 136 I.C. 829=1932 A.L.J. 317= 
1932 A. 358. Where the mortgaged pro- 
perty had not been sold owing to a third 
party having been declared to be the owner 
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thereof, held, that the mortgagee could apply 

NOTES. 

for a personal decree. 15 L. 607=147 I.C. 
1018=1934 L. 174. Or where it was sold in 
execution of decree on prior mortgage, and 
no balance was left after satisfying it. 37 
P.L.R. 285=1935 L. 850. See also 158 I. 
C. 422=1935 O.W.N. 1081. Or where it 
could not be sold on the ground that it was 
ancestral. 1935 L. 536. “Amount due” 
means the amount to recover which decree 
for sale was passed. 1929 A. 15. But see 
39 C.W.N. 1229, where it was held it includ- 
ed any enhanced interest agreed to be paid 
by mortgagor in consideration of postpone- 
ment of sale in execution. The words “the 
amount due” includes costs. 30 M. 464. 
Where a decree based on compromise was 
substantially in accordance with Rr. 4 and 5 
of O. 34, and where the proceeds of the 
sale were not sufficient to satisfy the decree, 
held, that the mere fact that the sale was 
held under the compromise decree did not 
preclude an application un<lcr this R. 6. for a 
personal decree. 10 O.W.N. 1097=1933 O. 
520. oho 1933 O. 214=10 O.W.N. 

223. In a suit on a mortgage executed by a 
guardian the plaintiffs had prayed for certain 
reliefs including the relief of a personal de- 
cree. The plaintiffs’ claim was admitted by 
the defendant’s guardian, who allowed a de- 
cree to be passed without contest. The etuirc 
claim was thus decreed. Therefore the 
Court granted all the reliefs prayed for in 
the plaint and relief for a personal decree 
was entered in the preliminary decree as a 
decree over. Held, that the insertion of 
the clause relating to decree over was quite 
correct. 10 O. W. N. 653=1933 O. 352 
(F.B.). W’here a mortgage <iccrec passed 
on a compromise expressly authorized the 
decree-holder to apply for a personal decree, 
and this was not contrary to the terms of the 
compromise but ^vas in accordance with the 
intention of the parties, the decree-holder 
is entitled to a personal decree for the balance 
remaining due after the sale of the mort- 
gaged property. 1936 O.W.N. 476=1936 

O. 259. Even though the decree itself makes 
no mention of the personal remedy, if it was 
contained in the compromise, the party would 
be entitled to proceed in execution against 
the other properties without applying under 
this rule. 15 P. 345=17 Pat.L.T. 540=1936 

P. 568. A decree which directs payment of 
the amount is prima facie a personal decree. 
O. 34 regulates the enforcement by suit of 
mortgages. The Court must read the de- 
cree as a whole, and if a preliminary mort- 
gage decree provides in the 6rst instance that 
the mortgagor should pay the amount, not 
into Court but to the mortgagee, the Court 
would not be justified in construing the de- 
cree as an executable decree for payments 
because, taking the decree as a whole, it pro- 
vides that there is not to be a personal decree 
for payment until the mortgaged property 
has been sold and a deficit has resulted. But 


there is no reason why one should apply the 
analogy of a mortgage decree to a consent 
decree which must be construed according 
to the language used. In the case of a con- 
sent decree, there is no justification for hold- 
ing that by taking a charge upon specific pro- 
perty, the primary object of which is to 
secure the creditor against other creditors, 
the creditor abandons his right to proceed 
against other property of the debtor. Such 
an abandonment should not be presumed in 
the absence of language making clear the 
intention to abandon. To hold that the 
creditor can only attach other property after 
obtaining a fresh order for payment is to 
ignore the fact that the decree already con- 
tains an order for payment. 43 Bom.L.R. 
26. Compromise decree in mortgage suits— 
Charge continuing on mortgaged property— 
Extinguishment of a portion of property by 
fire and acquisition of the remainder by muni- 
cipality— Alaintainability of application under 
this rule — Limitation. ^ Bom.L.R. 77A. 
Application under this rule — .Arrangement 
exonerating defendant from personal liabi- 
lity — Arrangement entered into after final 
decree for sale — If can be pleaded in bar — 
Adjustment. 09M.L.J. 765 (F.B.). Hypo- 
thecation by lessee of minerals — Suit by lessor 
to enforce hypothecation against lessee and 
sub-lcsscc — Decree — Sale proceeds insuflicient 
— Application for personal decree against sub- 
lessee not competent. 193 I.C. 32. This 
rule does not prevent attachment before judg- 
ment under O. 38, R. 5, being granted in 
suitable cases. 163 I.C. 336=1936 A.L.J. 
314=1936 A.W.R. 362=1936 A. 408. 

Afi'Ucation. — T his rule docs not permit 
of a personal decree being passed against the 
mortgagor or his .surety unless on the dale 
of the suit founded on the mortgage the 
balance is legally recoverable. 20 N.L.J. 
42. A covenant to pay is implied in ever 
transaction of loan; when a person borrows 
money he nnisl be deemed to have entered 
into an implied contract to repay the money 
borro\vc<l and jjlaintiff is entitled to sue for 
mortgage money on this implied contract. 
Unless tlicrc was some specific condition in 
the bond absolving the borrower 
liability to repay the loan he must m neia 
liable on the implied covenant contained m 
his unconditional acknowledgment of the 
fact that he was taking the loan. Mortgagee 
is entitled to add to mortgage amount any 
sum paid by him for saving the 
property from sale an<l he is entitled to 
personal decree for that portion f* 

Lswcll. 149 I.C. 1197=1934 P. 433. PrO- 

minary decree reserving P^®*"**? * not 
apply for personal decree— Dcfend^t 

apptaling-fiiKlit 

personal decree. 1935 U. .to-,; 

1196. An application under for 

not in any way resemble an a^l - jg q 

attachment of property. this rule 

W.N. 492. An application 873 . 

is an application in the ^p^^ceed- 

But seeZS M. 244 and 21 A. 453. I roceea 
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mgs under this rule are not in the nature 
of a separate suit but merely a final step in 
working out the mortgage decree and there 
is no question of limitation. 4 Luck. 237= 
N*! i'9‘ 769=1929 O. 59. Wlien a com- 
bined decree has been passed, an application 
under this rule is unnecessary. 33 M.L.T. 
543=42 I.C. 282. Also 25 I. C. 50=1914 M 
W N. 497; 27 I.C. 72=18 O.C. 55; 25 
I'C. 121 — 17 O.C. 153; 3 Luck. 411=108 
I.C. 723=1928 O. 490. VSTien a right to 

proceed under this rule has not been deter- 
mined in the suit, an application under this 
rule can be objected to on the ground that 
part of the decree amount was barred at the 
time of suit. 46 I.C. 892. Question of 
personal liability can be decided at the time 
the suit is decided, and the matter so de- 
cidcd is res judicata when an application 
under this rule is made. 28 .‘X. 365; 144 
I.C. 738 — 1933 L. 329. A mortgage decree 
against a Hindu father had reserved liberty 
to apply for a personal decree against him. 
Properly was sold but before confirmation 
the sons of mortgagor obtained a declaration 
that mortgage was not binding on them. 
Iteld, that the conditional clause in the decree 
regarding the personal decree became 
operative, that mortgagee was entitled to 
move executing Court for passing a personal 
decree under K. 6 in spite of the declaration 
obtained by the sons and in execution of 
that personal decree to proceed against the 
entire property. 1933 L. 708. A prelimi- 
nary decree passed in terms of Form No 4 
Appendix D, C.P. Code, declaring that 
“'IHiiiutiff sluill he al liberty to apply for a 
personal decree/' constitutes an adjudication 
on the point, and if defendant does not 
appeal from it, he is precluded from dis- 
puting . its correctness afterwards. 10 6 
W.N. 653=1933 O. 352 (F.B.). A Ln- 
gage decree carries with it the liability to 
pay the amount personally. The power of 
Court to give a mortgagee a relief by grant- 
ing a personal decree docs not depend upon 
this rule. In the case of a compromise 
decree or of an award even though the 
personal remedy is not mentioned, an appli- 
cation for the same is not necessary but 
Court can give relief. 32 Bom.L.R 430 
= 1930 B. 208. also 115 I.C. 336= 

1929 S. 44. And much more so where 
though the award is silent about personal 
decree, the Court passes a decree on the 
basi.s of the award in the usual form and 
there was no appeal against it. 158 'l C 
493=1935 O.W.N. 1103. As to applicabil 
hty of this rule to an anomalous morteatre 
see 1937 P.W.N. 60=1937 Pat. 261. ’ 

Forum. — The supplemental decree can be 
passed only by the Court in which the 
original suit was instituted. 33 M L T 387 
=42 I.C. 9.S3; 27 C. 272. Where the 
mortgage suit and the mortgage come within 
the jurisdiction of the Court at A and not 
within the jurisdiction of the Court at F 
the existence of a charge on the property at 
F does not give the Court at F jurisdiction 
CC..M.-159 


to entertain an application under O. 34 
K. 6, because that rule only applies to a 

arising from a mortgage. 
19y A.L.;. 893=1931 A. 192. 

Combined Decree. — The decree for sale 
can also provide that if the proceeds of sale 
are insufficient, the balance can be collected 
personally. 47 C. 370=36 M.L.I. 215-46 

It a Court passes a composite 
decree, combining a decree for sale and a 
persona decree, the decree is valid and the 
personal decree, though made at the time of 
the decree for sale, operates at a future date 
when the sale takes place and fails to satisfy 

10^7 O.W.N. 1087= 

1934 U. 529. Though a composite decree 
for sale and also in terms of R. 6 may be 
passed at one ^d the same time, yet neither 
a plaintifT is bound to ask for the second 
relief in the plaint of the suit nor is 
Court bound even where such a relief is 
prayed for, to adjudicate upon it. Hence 
where Court has not adjudicated upon it nor 
have the parties asked for such relief, the 
question can be considered when the con- 
tingency arises. 10 O.W.N. 1097=1933 
yj* In a combined <lecree it is not 

d'rect that in default of payment 
plaintm can recover the decree amount by 

tSVii 24 Bom.L.R. m=z 

19^3 li 32. Where a preliminary decree 

^ tiecree for any 

legally reah^ble balance, and the final 
decree omitted it, held, it was not a coml)ine<l 
decree, the question whether any legally re- 
alised balance exited, being yet to be 
dc ermined. 53 I.C. 904=23 C.W.N. 924. 
When once such a decree is passed it caimot 
^ questioned m execution proceedings. 24 

■^*..^^^7-27 M.L.J. 25. When decree 
provides for a personal remedy, executing 
Court cannot enquire into defendant’s 
personal lability. 32 I.C. 820. Where a 
party feels aggrieved by the provision for 
a personal decree in a preliminary decree 
he must aj^eal; otherwise his remedy is 
barred. 6 O.W.N. 969. So als^^ Xre 
tlie mortgagee made a claim for a personal 

rclecu^r and tlie chim was 

rejected upon its merits and no appeal was 

decree, the doctrine of 
res fitdteala applies, and a subsequent appli- 

^ ^ personal decree under this rule 

037 i "maintainable. 1936 A.L.J. 1228= 

^ combined decree is 

JIf i remedy may be availed 

? r properties. 22 

r ^7= ^2 26 M.L.J. 83=IT 

• C. /iiZ. As to the validity of combined 

C I.C. 7^55 

r'vw'iS’ ^S?’ 60 C.L.J. 522=38 

R 'o mn ^2). Under 

K. 0, mortgagee is not entitled to apply for 

personal decree until the mortgaged properiv 

fA." H""” and the sale proceeZ 

found msuflicient to meet his claim. The 

original decree should, tJicreforc, merely 

deer^*" ^ 3 ? personal 

oecree. 31 N.L.R. (Supp.) 124=160 I.C. 



1266 


.The Civil Court Manual (Imperial Acts) [O. 34, R. d 


NOTES. 

196=1936 N. 34. 

Costs. — A mortgage decrec-holdcr can 
realise his decree for costs otherwise than 
by proceeding under S. 90, T.P. Act, if 
the Court has passed a personal decree for 
costs. 15 I.C. 23=16 C.W^.N. 731- 

Wliere in a suit for sale by the mortgagee 
against the mortgagor and his sons, the 
hypotheca was sold and plaintiff applied for 
a personal decree against father for the 
balance due under the mortgage and costs and 
against sons for the amount due for costs, 
held, that it was open to plaintiff notwith- 
standing the amalgamation of the amount 
due under the mortgage, subsequent interest 
and costs into one sum, to assume that costs 
were part of the remaining balance and to 
ask for a decree for costs as though they 
were still legally recoverable from the sons. 
55 M. 332=1932 M. 155 (2)=62 M.L.J. 93. 
Where mortgaged property has been sold 
and found insufficient, a personal decree for 
costs is available. 12 M.L.T. 312=17 
I.C. 244. Unless decree otherwise provides, 
costs may be recovered from the sale-pro- 
ceeds of mortgaged property. 38 I.C. 241= 
2 P.L.J. 51. A final personal money decree 
for costs may be given against the mort- 
gagor even in a case where the personal 
remedy of mortgagee against the mortgagor, 
for the mortgage money and interest 
thereon is time-barred. 9 R. 186=1931 R. 
153. Where a prior mortgagee sued the 
mortgagor and a puisne mortgagee and was 
given a decree for sale of the properties 
mortgaged to him and an order for costs 
making the puisne mortgagee liable for them 
jointly with the mortgagor, the puisne mort- 
gagee is, in the absence of a special order or 
special reasons to the contrary, personally 
liable for the costs. 133 I.C. 225=1931 R. 
153. Mortgagee has a right to the execution 
against puisne mortgagee personally in 
respect of such part of the costs which was 
payable by him separately, although a final 
personal money decree could not be passed 
against him under O. 34, R. 6. 133 I.C. 

93=1931 R. 181 (2). 

Limitation. — In the case of an application 
under R. 6, the time from which limitation 
would run is the date of confirmation of the 
sale, for unless the sale was confirmed by 
Court after disposing of all the objections 
against it, the deficiency in the amount can- 
not be ascertained for the purpose of R. 6. 
58 C. 741=35 C.W.N. 231=1931 C. 166. 
Sec also 30 Bom.L.R. 724. And where 
there is an appeal from an order dismissing 
an application by the judgment-debtor to set 
aside the sale, the period of three years 
under Art. 181, Limitation Act, for an 
application for a personal decree against the 
mortgagee begins to run from the date of 
the appellate order and not from the date 
when the sale was confirmed by the lower 
Court. 157 I.C. 942=42 L.W. 518=1935 
M. 640; 1937 A.L.J. 135=1937 A. 285. A 
personal decree under this rule can be 
passed within six years from the date 


provided in mortgage bond for payment, 
17 A.L.J. 647=50 I.C. 640. Personal 
remedy can be enforced on the basis of a 
registered deed within six years under 
Art. 116, Limitation Act. 27 A.L.J. 1294 
= 123 I.C. 321=1930 A. 69 (F.B.). An 
application for a personal decree may be 
made even after six years from the date of 
bond provided the suit has been filed within 
six years from that date. 27 I.C. 770=2 
L.W. 66; 36 C.W.N. 117. Art. 181 does 
not apply to an application under this rule. 
30 I.C. 719=42 C. 294. But see contra 

1933 C. 251; 21 I.C. 530=1913 M.W.N. 
867. Also 39 I.C. 854=13 N.L.R. 76; 10 
I.C. 21. See also 111 I.C. 221. Sale in 
pursuance of mortage decree subsequently 
held void — Application for personal decree 
three years after that is barred. 1927 M. 
941=97 I.C. 502=24 L.W. 280. Where 
the mortgagee’s claim for the principal 
amount is barred, the mortgagee is debarred 
from recovering from mortgagors person- 
ally the interest which accrued due during 
the six years immediately preceding tlie 
institution of the suit. 163 I.C. 100=1936 
L. 387. (Ill I.C. 808=1928 L. 653, Not 
Poll.) But, there can be a personal decree 
against the mortgagor for the amount of 
costs incurred in the mortgage suit, even 
though his personal liability for the principal 
amount and interest is barred by time. 
(Ibid.) But see 14 R. 538, which lield, on 
a construction of R. 3 of O. 34, as amended 
by that High Court, that a personal decree 
for costs cannot be passed, under the above 
circumstances when there is nothing in the 
preliminary decree which says that the mort- 
gagee shall be at liberty to apply for a 
personal decree in respect of the costs alone, 
or enforce payment independently of the 
amount which is otherwise due on the mort- 
gage. Where a mortgage deed fixed eight 
years for re-payment, but also contained a 
default clause that if interest was not paid 
annually, the mortgagee may recover 

and principal without reference to the period 
fixed, held, that the limitation for a decree 
under R. 6 commenced to run not after the 
expiry of one year within which mortgagor 
continued default for payment of interest 
but it commenced to run after the cxpip' ot 
eight years’ term stipulated in Ibe deed. 

1934 A.L.T. 261=1934 A. 397=55 A. 954 

(F.B. ) . Where a person stands surety for 
a mortgage debt, giving a guarantee of tn 
mortgagor’s title to the mortgaged proper 
and undertaking to compensate the mort- 
gagee for any loss caused to lum 
quence of proof of the mortgagor s 
being defective, a suit against the . 

the contract of guarantee for a 

decree against the surety is by 

Art. 116 of the Limitation Act and must be 

filed within 6 years from the ^ 

the mortgage debt became payable. 

making a d«rcc .mder 

this rule, it is right to issue notice 
ment-debtor to show cause, except possibly 
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m cases where decree has made him person- 
a ly liable. 35 I.C. 288=9 Bur.L.T. 245. 
Wlicre Court has to decide whether the 
exertion of the decree should proceed 
■without a supplemental decree under this 
rule an order w'ithout notice to judgment- 
debtor directing execution to issue cannot 
be supported. 56 I.C. 801=31 C.L.J. 382. 

927=16 C.L.J. 394; 30 I.C. 
168--29 M.L.J. 120. Preliminary decree 
specifying judgment-debtor’s personal Habi- 
jjt>’— Sale proceeds insufficient — Decree- 
holder obtaining order under O. 34, R 6— 
P^hmmary decree set aside on appeal— 
Effect on order under O. 34. R. 6— It ipso 

ground. 39 P.L.R. 165 

= 193/ Lah* 6. 

Personal. Liability.— A charge-holder i«, 
as much as a mortgagee, entitled to a per- 
sonal reme<ly in the event of deficiency of 
Uie proceeds of sale. 59 C. 1314=140 I C 
7^=36 C.\y.N. 709. See also 1935 A. L.J. 
279=1935 A.W.R. 34-1. Ordinarily costs 
awarded to a mortgagee decree-holder in a 
mortgage suit or appeal in the absence of 
any express direction to the contrary would 
he of the mortgage amount decreed and 
would be a charge on the mortgaged nro- 
perty. Hut where the trying Court imposes 
personal liability for costs on the mortgagor 
in express terms the order is infra vires 
although his personal liability for the mort- 
gage debt is time barred, and can be exe- 
cuted against the person of the mortgagor 
apart frorn the sale of the mortgaged pro- 

rV-'’- Lah. 

l.aii. Infi. A personal decree cannot be 

obtained against a purchaser of the equity 

of redemption. 34 A. 6.3=39 I. A 7—71 

M.L.T. 1158 (P.C.). /Ilso 38 A. 209=14 

A.L.j. 151; 17 C.W.N. 457=17 Cl T 

120; 95 I.C. 970 f2) = 1923 P.C. 54 (P C ) 

The secured creditor of a Hindu widow oii 

the security proving insufficient to satisfy 

his decree thereon, is entitled to proceed 

A, obc* A minor mortgsgee cannot 
get a decree under this rule against a puisne 
mortgagee for the costs due. 23 A. 439- 29 
A. 12. See also 31 B. 244 ; 29 A. 260-' 26 
A. 93: 26 A. 25. An er parte decree f^ 
personal liability against a person other than 
the mortgagor' can be set aside. 60 I C 
368=2 P.L.T. 251. An unsuccessful mort- 
gagor-appellant must personally pay the 
costs of appeal but the mortgagee can also 
add it to the security. 41 A. 473=17 A 
L.J. 582. The personal liability of a mort- 
gagor when arises, se^ 50 C. 718=1924 C 
209. A personal decree can be made against 
mortgagor at the appellate stage. 26 C W 
N. 318=1922 C. 52 (47 C. 370, Foll^' 
Where mortgagor sells the equity of redemp- 
tion and a pre-emption suit ensues in respect 
of such sale, the pre-emptors, in the absence 
of a contract to that effect, are not person- 
allv liable for the mortgage-money. 144 I.C. 
738=1933 L. 329. A decree under R. 6 
can only be made against defendants in the 
original suit. 1927 A. 691 = 103 I.C. 264 


^lu' Court Cannot direct that no property 

mortgaged be sold, 
P’'Opcrties can be pro- 
ceeded against IS to be determined under 
application under this rule. 23 I C 389 
When rnortj^ge decree directs that th4 
defendants do pay they are personally 
hab^. J9I8 M.W.N. 146=43 I.C. 871=7 
L.W. 36. When in a compromise decree 
there is no provision taking away the 

V 1 was person- 

ally liable, if sale proceeds were found in- 
sufficient. ^ LC. 507. Personal liability 
IS ordinarily presumed to exist in the 
absence of a contract to the contrary. The 
right to proceed against the person must 
be reserved bv the decree itself. 

i? ( C. 288=0 L.W. 692; 26 M L T 37*;— 

I9w/ M. 779=53 \f.L.J. 489=103 I.C 528 

diides'^T? a defendant in- 

cludes a relief against any property in his 

possession. 27 I.C. 72=18 O C 55 A 

insufficient— Ho need for %ply- 

o 

p|o: J d^ier^cZe^ 

made though personal decree can be made 

r7. 

A T r See also 50 A 321— 7«; 

f928 /- m= 

a decree is drawn uo 
containing a provision that if the proceed? 

application for execution, p j's an annli" 
bv* ? decree and as such not gove^ed 

A^mort^-Jee if ' can „ ' 
with a.r"his' ;c.nedies"^“35l rArfol 

Ttnn" entire equity of redemn 

to th!r mortgaged property had passed 
tL c mortgagee under ihe first safe 

start mortgagee would be at liberty to 
start a proceeding under O. 34 R 6 anVi 

obtain a personal decree, even ’thoiiirh thl 
reading of R. 6'^oJ''o':'- 3jf- „,y''eo"ndd[;As' 
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Prelimina^ decree in re- 7- (i) In a suit for redemption if the plaintiff suc- 

-demption suit. ceeds, the Court shall pass a preliminary decree 


NOTES. 

under which a personal decree against the 
mortgagor may be asked are equally satis- 
fied if the properties directed by the mort- 
gage decree to be sold are no longer avail- 
able. It is not incumbent on the plaintiff 
to go through the farce of selling those 
properties when they have ceased to be 
available to him, before he can apply for 
and get a personal decree. 17 Pat. 
538=1938 Pat. 525. Sec also 6 Cut. 

L. T. 37=1940 Pat. 616. The omission to 
provide for a personal decree in the prelimi- 
nary decree in a mortgage suit docs not 
operate as res judicata, and the omission, 
therefore, to reserve personal liability of the 
defendants in the preliminary decree does 
not preclude the plaintiff mortgagor from 
applying for relief under O. 34, R. 6, if the 
sale-proceeds arc not sufficient to satisfy the 
decree amount. 1939 M. 162=1. L.R. (1939) 

M. 223= (1938) 2 M.L.J. 999. When a 

mortgage decree for sale has been obtained, 
without executing it, a personal decree 
cannot be obtained. 42 A. 519=18 A.L.J. 
628. Also 20 I.C. 829=17 C.W.N. 1039. 
Personal decree obtained without informing 
of a prior refusal to grant the same cannot 
be set aside as fraudulent. 88 A. 7=30 I.C. 
7^. Where an application for personal 
remedy is dismissed for default, fresh 
application is barred under O. 9, R. 9. 8 

R. 316=1930 R. 257; 26 N.L.R. 154=1930 

N. 188. If a person entitled to bring the 
properties to sale under a decree neglects 
and allows a thir<l person having no such 
rights to sell a portion of the property, he 
cannot* afterwards be allowed to have a 
relief under this rule. 20 I.C. 320. Court 
has a discretion in refusing a personal 
remedy when mortgagee wilfully omits to 
sell the hypotheca. 48 I.C. 322=45 C. 702; 
<ilso 38 M.L.J. 93=51 I.C. 34. Personal 
decree cannot be granted where mortgagor 
is found to have no rights in the properties 
mortgaged even before sale. 14 I.C. 591 
=9 A.L.J. 569. But see contra 38 M. 677 
=23 I.C. 515; also 23 O.C. 145=57 I.C. 
967; 9 I.C. 752=14 O.C. 62; 1928 A. 71= 
25 A.L.J. 1042. A decree against the 
assets in the hands of the sons can be passed 
where amount realised by sale of mortgaged 
property was insufficient. 14 I.C. 55 (1). 
When defendant becomes insolvent, a per- 
sonal decree for balance of unsatisfied 
amount cannot be passed. 34 A. 106=12 
I.C. 587. Where mortgagor has been 
adjudged insolvent with reference to certain 
debts which were provable in insolvency the 
order of discharge does not and cannot pre- 
judicially affect the legal rights of the 
creditor against the debtor in respect of 
debts which were not provable in insolvency. 
The order of discharge cannot take away 
the statutory right of decree-holder to apply 
for a decree under R. 6, which right 
accrued subsequently. 1932 A.L.J, 237= 


1932 A. 336=54 A. 428. When an appli- 
cation under this rule is refused, whether 
special remedy under S. 47, Provincial 
Insolvency Act, available. 6 O.W.N. 982. 
As to executability of decree where a judg- 
ment-debtor is insolvent, see 1939 A.W. 
R. (H.C.) 265. When personal remedy 
is barred it cannot be passed. 21 Bom. 
L.R. 410=46 B. 848. A personal decree 
cannot be obtained before a final mortgage 
decree is passed. 50 I.C. 924=46 (j. 245. 
When in a decree for sale power is given 
both to the prior and puisne mortgagees to 
sell, cither can apply for a personal decree. 
33 M.L.J. 382=42 I.C. 953; also 34 I.C. 
48=2 O.L.J. 614. \^en an application 
under this rule is disallowed, no separate 
suit for personal remedy is maintainable. 
23 O.C. 145=57 I.C. 967. A persona? 
decree may be obtained on abandonment of 
all claims against the property. 9 I.C. 403 
= 14 O.C. 217. (26 A. 25; 29 A. 369 ; 25 

A. 79; 28 A. 19, Foil.); also 53 I.C, 922. 
Also when the mortgaged property is not 
available for sale through no fault of the 
mortgagee. 25 A.L.J. 1042=50 A. 321= 
1928 A. 71; 144 I.C. 698=1933 L. 792. It 
is not necessary that mortgagee had to put 
to sale the mortgaged property before a 
personal decree can be passed. 32 C.W. 
N. 1160=117 I.C. 530=1929 C. 121; 144 
I.C. 698=1933 L. 792. See also 14 Pat. 
L.T. 189=1933 P. 210 (2). Decree-holder 
can have a personal remedy when after 
selling a part, he is not permitted to sell the 
rest and his debt is unsatisfied. 61 I.C. 
635=6 P.L.J. 106. Omission of a small 
portion of the property in the plaint docs 
not bar personal remedy. 42 I.C. 56=2 
P.L.J. 538; 1933 M.W.N. 744. Sale in 
execution of mortgage decree — Sale set aside 
— Right to maintain application for per- 
sonal relief against any property in his 
possession. 49 A. 506=1927 A. 395. See 
also 1927 M. 941=97 I.C. 502. 

Appeal and (2ourt-fees. — An order hold- 
ing that an application for simple money 
decree is not maintainable amounts t® 
and is appealable. 144 I.C. 468=1933 A. 
L.J. 738=1933 A. 429. An appeal from 
an order refusing to make a decree 
this rule must bear.fld valorem Court-ie 
calculated on the subject-matter of 
40 A. 553; also 35 I.C. 158=14 A.I-J- 
19 I.C. 971=18 C.L.J. 133; 30 ^ 497- 

18 O.C. 121. An application for a decree 
under R. 6 cannot be considered to c^e 
under "plaint" and consequently an ap^ai 
docs not lie under O. 43, R. 1 
order returning such a 102 

presented to the proper Court. IVJI 

= 1931 A.L.J. 893. Prelimina^ 

Appeal by mortgagor »o be 

diree-Appcal fron.-Court-f«s-If lo 

odvolor.«^ 39j;^W^N 315. 23 

Bom.L.R iJfci 348; 84 I.C. 
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(a) ordering that an account be taken of what was due to the defendant 
at the date of such decree for — 

(i) principal and interest on the mortgage, 

(ii) the costs of suit, if any, awarded to him, and 

(iii) other costs, charges and expenses properly incurred by him up to that 
date, in respect of his mortgage-security, together witli interest therein ; o r 

(b) declaring the amount so due at that date ; and 

(i.) directing — 

(i) that, if the plaintiff pays into Court, the amount so found or declared 
due on or before such date as the Court may fix within six months from the date 
on which the Court confirms and countersigns the account taken under clause (a), 
or from the date on which such amount is declared in Court under clause (b)l 
a.s t!ic case may be, and thereafter pays such amount as may be adjudged due in 
respect of sub'sequent costs, charges and expenses as provided in rule lo together 
with subsequent interest on such sums respectively as provided in rule 1 1 the 
defendant shall deliver up to the plaintiff, or to such person as the plaintiff appoints. 


NOTES. 

1925 L. 31. Reversioners filed a suit for 
declaration that certain mortgage executed 
by the widow was invalid and for posses- 
sion. It was found that part of the mort- 
gage debt was valid and binding and decree 
conditional on payment of certain amount 
within certain time which was made a 
charge on the property. Held, that even 
though the suit was not for redemption, the 
decree was in the form of a decree for 
redemption, and that Court had discretion 
to extend time for j^ayment under R. 7. 
(Cases ref.) 1933 M. 762=65 M.L.J. 592. 
A mortgage having been executed by a 
minor, his next friend sued to have it de- 
clared invalid and cancelled. Finding of 
Court was that mortgagor was a minor but 
that he had practised fraud on mortgagee 
in obtaining money and that the money was 
utilised for purposes binding on minor's 
family. Decree was passed that on payment 
of mortgage amount within a date fixed the 
mortgage-deed was to be cancelled. The 
amount not having been paid within the date, 
mortgagee applied for an order for sale’ 
Held, that the decree should be treated as 
a decree for redemption and that mortgagee 
was entitled to claim the benefit of this rule 
68 M.L.J. 546=1935 M. 478. This rule 
applies only to a mortgagee and has no appli- 
cation to the case of a co-mortgagor who 
has redeemed the entire mortgage. 1923 
L. 122. As to distinction between, deposits 
under this rule and under S. 83, T.P. 
Act, see 2 O.W.N. 826=1926 O. II 3 I 
Under R. 7 (e) the money should be paid 
into Court. As to validity of payment 
made outside Court, see 102 I.C. 428=1927 
O. 275. When deposit is made to discharge 
a valid mortgage a final decree itself may be 
passed without being i)reccded by a prelimi- 
nary decree. 1922 A. 479. All proceed- 
ings till final decree are proceedings in suit. 

37 A. 226=13 A.L.J. 307. As to form of 
decree, see 19 I.C. 856. In a suit for 
redemption of a usufructuary mortgage 
C^urt passed a decree on 4th November, 
1925, “the suit decreed conditional on the 
plaintifif depositing Rs. 199-5-0 to the credit 


of the defendant in this Court within six 
months; prepare a preliminary decree for 

redemption under O. 34, R. 7 on 

failure their suit shall stand dismissed". 
PlaintifTs failed to pay within time fixed and 
their application for extension of time was 
granted. On deposit of the nionej' final 
decree was passed directing delivery of 
possession. In second appeal by mortgagee 
it was contended that the decree passed on 
4th November, 1925 was absolute in its 
character and the Court had no power to 
extend the time. Held, the Court of first 
instance had power to .grant extension of 
time under O. 34, R, 8*proviso or under 
S. 148. 145 I.C. 591 = 1933 A. 157. A 

mortgagor decree-holder who fails to pay 
within date fixed hut pays it before the 
decree is made absolute, is entitled to 
redeem. 29 I.C. 438. 

Mesne Profits. — A separate' suit for 
mesne profits after date of payment fixed 
in the preliminary decree would lie. 2 
O.W.N. 826=1926 O. 113. There is no 
provision in Rr. 7, 8 and 10, for taking into 
consideration any mesne profits that might 
become due to the plaintiffs by the failure 
of the defendant to deliver possession to 
plaintiff after the final decree. That ques- 
tion is outside the scope of a mortgage suit 
for redemption. Any amounts payable 
before the date of final decree will alone be 
taken into consideration. The suit con- 
tinues until the passing of the final decree 
and when it is passed tlie rclationt^hip o£ 
niortgagor and mortgagee ceases, and there- 
after the defendant remaining in possession 
is a trespasser. Plaintiff, therefore, has a 
fresh cause of action against him. 1935 A. 
L.J. 115=1935 A. 96. 

_ Accounts. — Where mortgagor covenants 
m the deed of mortgage to pay the rent of 
mortgaged property to zamindar but fails 
to pay the same, and mortgagee in conse- 
tmcnce pays the rent, the latter can ask for 
the amount paid by him to be added to the 
mortgage money in a suit for redemption. 

It IS not necessary that the mortgagee should 
file a separate suit for recovery of the 
amount. 1934 A.L.J. 637=1934 A. 888^ 

c 
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possession or power relating to the mortgaged property, and 
shall, if so required, re-transfer the property to the plaintiff at his cost free from 
the mortgage and from all incumbrances created by the defendant or any person 
claiming under him, or where the defendant claims by derived title, by those under 

whom he claims, and shall also, if necessary, put the plaintiff in possession of the 
property ; and 

(ii) that, if payment of the amount found or declared due under or by the 
preliminary decree is not made on or before the date so fixed, or the plaintiff fails 
to pay, within such time as the Court may fix, the amount adjudged due in respect 
of subsequent costs, charges, expenses and interests, the defendant shall be entitled 
to apply for a final decree — 

(a) in the case of a mortgage other than a usufructuary mortgage, a mort- 
gage by conditional sale, or an anomalous mortgage the terms of which provide 
for foreclosure only and not for sale, that the mortgaged property be sold, or 

(A) in the case of a mortgage by conditional sale or such an anomalous 
mortgage as aforesaid, that the plaintiff be debarred from all right to redeem the 
property. 

( 2 ) The Court may, on good cause shown and upon terms to be fixed by 
the Court, from time to time, at any time before the passing of a final decree for 
foreclosure or sale, as the case may be, extend the time fixed for the payment of the 
amount, found or declared due under sub-rule (i) or of the amount adjudged due 
in respect of subsequent costs, charges, expenses and interest. 

8 . (i) Where, before a final decree debarring the plaintiff from all right to 

. , redeem the mortgaged property has been passed or 

decree in redempuon Jjcfore the confirmation of a sale held in pursuance 

of a final decree passed under sub-rule ( 3 ) of this 
rule, the plaintiff makes payment into Court of all a mounts due fr om him under 

NOTES. 

Only an interlocutory order and not a decree 
for accounts can be passed prior to prelimi- 
nary decree. 23 A.L.J. 691=47 A. 803. 

A comparison of O. 34, R. 7 and O. 20, 

R. 17 makes it clear that directions by Court 
with regard to the mode in which the account 
is to be taken or vouched will not at least 
in redemption suits amount to preliminarj’ 
decrees. 14 P.L.T. 735. An interlocutory 
order should be followed by specification of 
consequence of payment or non-payment of 
the ascertained amount on a day fixed to 
make it a preliminary decree. 10 O.L.J. 374 
=1924 O. 140. When a preliminary decree 
fixes the amount due instead of directing an 
account to be taken, it does not become a 
final decree. 22 C.W.N. 374=44 C. 448. 

Cf. 10 O.L.J. 374=1924 O. 140; 87 

I.C. 585=1925 A. 492. S. 13 of the 
Dckkhan Agriculturists’ Relief Act provides 
for an account to be taken to the date of 
suit but not thereafter. In a suit on a 
mortgage executed by an agriculturist, 
accounts can therefore be taken only up to 
the date of suit. 37 Bom.L.R. 76=1935 
B. 122=154 I.C. 770. The general law will 
apply in regard to accounts between the date 
of plaint and the date of the preliminary 
decree. The mortgagee is entitled to what 
is allowed by R. 7, i,e., principal, interests, 
costs and other costs, charges, expenses and 
interest thereon. The interest due would be 
governed by R. 11. 36 Bom.L.R. 124^= 

1935 B. 97. 

, Appeal. — Where an appeal from a prcli- 
xninary decree is disniissed it Is the decree 


of the appellate Court which constitutes the 
effective preliminary decree in the cause 
and it is therefore necessary for appellate 
Court to pass a fresh decree fixing a fresh 
date for payment and making a fresh cal- 
culation of the amount which will be due on 
that date. 29 N.L.R. 130=1935 N. 236. 

Limitation. — Suit for recovery of over- 
payment or surplus profits from 
tuary mortgagee is governed by Art. 148 ^ 
the Limitation Act. 26 C.W.N. 123—19^ 
C. 189. As to form of decree where ® 
mortgagee is a party, see 4 O.L.J. 475= 

42 I.C. 66. . 

O. 34, Rr. 7, 8 and 10 .— 1935 A. 
L.J. 115=1935 A. 96 (noted under R. /, 
supra under head *Mesnc Profit/) . 

O. 34, Rr. 7 and 11. 37 Bom-L. 
R. 76=1935 B. 122 and 37 Bom.L.R. 124Z 
= 1935 B. 97. (Both noted under K. / 
supra under head ‘Accotmt/) . 

O. 34, R. 8: Scope.— This rule apPy|f 
to redemption suits only. 18 A.L.J. 

=43 A. 25. As to the application of 
rule as it stood before the 
Act of 1929, see 35 A. A'fe -(w 

28 O.C. 261=90 I.C. 418; 146 P.W R. 
1913=19 I.C. 856; 28 O.C. 46=1925 O.^S. 
It is open to a defendant to ask . 

happening of a contingency such as o 
gagor’s failing to pay before a certein date 

that mortgaged property a 

thereof be sold. 132 I.C. 

427. A final decree could be passed ud^ 

R. 8 (1) both at the -"st^e of 

as well as mortgagee. 1927 

730=98 I.C. 943. The mortgagor himscix 
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^b-rule (i) of rule 7 , the Court shall, on application made by the plaintiff in this 
behall, pass a final decree or, if such decree has been passed, an order 

{a) ordering the defendant to deliver up the documents referred to in the 
preliminary decree, and if necessary, — 

(b) ordeiing him to re-transfer at the cost of the plaintiff the morttratred 
property as directed in the said decree, " ° 

and, also, if necessary, — 

(r) ordering him to put the plaintiff in possession of the property 

( 2 ) Where the mortgaged property or a part thereofhas been sold in pursuance 

oI a decree passed under sub-rule ( 3 ) of this rule, the Court shall not pass an order 
under sub-rule f i ) of this rule, unless the plaintiff in addition to the amount mention- 


NOTES. 

pn apply for sale in a redemption suit. If 
he does not pay the amount, suit need not 
be dismissed. 36 M. 32=21 M.L.J. 941. 
Conditional decree in redemption suit — 
Condition not fulfilled — Provisions of R. g 
not complied with by decree-holder— No 
final decree — A second suit for redemption 
is maintainable.. 1927 L. 9=7 L. 420=27 
Punj.L.R. 6.‘i9. 

Forum. — The application under sub- 
rule (4) must be made to Court of First 
Instance even when the decree under R. 7 
has been made hy appellate Court. 23 A. f«* 
23 M. 521; also 39 A. 396=39 I.C. 630- 
39 M. 876=29 M.L.J. 708. 

Paymknt into Court.— The rule distinctly 
lays down tliat payment must be made into 
Court. So. after the passing of the preli- 
minary decree, no payment or adjustment of 
the mortgage money made out of Court 
can be pleaded against the passing of the 
final decree. There is no difference in this 
respect between the decree in a foreclosure 
suit and the decree in a redemption suit 
1931 M 592=131 I.C. 487= 54 M. 7oSi 
1 hough if after a preliminary decree the 
mortgagor alleges that he has paid the 
amount out of Court and the mortgagee 
disputes it, Court will not recognize a pay- 
ment not made In accordance with the direc- 
tions of the decree into Court, it does not 
however, affect the right of the mortgagor 
and the mortgagee to settle between them- 
selves out of Court and report the matter 
to the Court. 62 M.L.J. 272=55 M. 320 
= 1932 M. 115. (42 M. 61. Ref.). 

Extension of Time.— According to the 
T. P. Act prior to passing of the new Code 
payment may be made before an order 
absolute, but according to the Code an 
extension of time has to be obtained 9 

I. C. 337=14 O.C. 19. Time allowed for 
payment can be enlarged ; and this can be 
done even after time originally given has 
expired. 28 B. 102; 26 B. at 126. Delayed 
payment may be accepted if no loss is 
caused to mortgagee. 50 I.C. 201=6 O L 

J. 94; 101 I.C. 734=13 O.L.J. 828. Time 
cannot be enlarged merely because an appeal 
is preferred against the decree which is 
afterwards dismissed or withdrawn. 17 C 
W.N. 457=17 C.L.J. 120; also 41 I.C. 268 
=32 M.L.J. 455. But a party who is not 
bound to perform anything under the decree 
and who appeals to enlarge his interests 


under the decree is entitled to reckon the 
period in his favour from date of appellate 
decree. 41 I.C. 268=32 M.L.J. 455. A 
separate application for enlargement is not 
needed. 26 B. 126. Wliere in a partition 
suit an alienation was impeached as not 
binding and the alienee was made a party 
and Court directed possession from alienee 
on paynient of a certain amount and he 
defaulted, tune can be extended for pay- 
ment. 37 M.L.J. 695=43 M. 357. Court 
of first instance can grant extension of lime 
under R. 8 , proviso or S. 148 in case of 
failure to deposit amount within the time 
fixed. 1933 A. 157=145 I.C. 591. Court 
cannot extend time when the decree was a 
com^promise decree by which possession was 
to be delivered if payment was made on a 
particular date and in default possession of 
t^he mortgagee was to continue. 28 I.C 
^3=18 p.C. 58. When time for payment 
IS extended, interest at contract rate ought 
bi-* paid for the time extended. 9 O L T 
439=1922 O. 268. Laches on the part of 
^rtgagee— Extension of time allowed 

m I.C. 1039=1927 B. 175=29 Bom.L.R. 

Limitation. — There is no period of limi- 
tation for passing a final decree in a re- 
demption suit 22 I.C. 283. For an appli- 
cation under CL (4). Art. 181 of the Limi- 
tation Act would apply. 28 O.C. 46=1925 
Mortgagor could execute decree 
at any time within limitation. If he failed 
he would have right to sue again for 
redemption so long as his right to redeem 
remained alive. 146 P.W.R. 1913=19 I.C 
K56. bo long as no final decree for sale or 
foreclosure is passed, mortgagor had the 
right to pay the amount due under the preli- 
minary decree ev^ beyond twelve years 
from date fixed for payment under the 
consei^ prehmmary decree. 28 O.C. 26= 
yu I.C. 418 No notice need be given to 
kanawdar after decree for redemption and 
before delivery of possession to the mort- 
gagor. 45 M.L.J. 687=1924 M. 102. 

Accounts. — In a decree for redemption, 
accounts must be carried forward up to the 
date when possession is given. 16 I.C. 184. 

I fie relationship of mortgagor and mort- 
gagee subsists even after preliminary decree 
and mortgagee should account for rents and 
profits. 42 I.C. 230. After the decree for 
redemption, Ourt should see that all rights 
acquired by the mortgagee are transferred 
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ed in sub-rule (i), deposits in Court for payment to the purchaser a sum equal 

to five per cent, of the amount of the purchase-money paid into Court by the 
purchaser. ' 

Wiicrc such deposit has been made, the purchaser shall be entitled to an order 
for repayment of the amount of the purchase-money paid into Court by him, to- 
gether with a sum equal to five per cent, thereof. 

(3) Where payment in accordance with sub-rule (i) has not been made, 
the Court shall, on application made by the defendant in this behalf, — 

(a) in the case of a mortgage by conditional sale or of such an anomalous 
mortgage as is hereinbefore referred to in rule 7, pass a final decree declaring that 
the plaintiff and all persons claiming under him are debarred from all right to 
redeem the mortgaged property and, also, if necessary, ordering the plaintiff to 
put the defendant in possession of the mortgaged property ; or 

{b) in the case of any other mortgage, not being a usufructuary mortgage, 
pass a final decree that the mortgaged property or a sufficient part thereof be sold, 
and the proceeds ot the sale (after deduction therefrom of the expenses of the 
sale) be paid into Court and applied in payment of what is found due to the defend- 
ant, and the balance, if any, be paid to the plaintiff, or other persons entitled to 
leccive the same.] 


Decree where nothing is 
found due or where mortgagee 
has been overpaid. 


*[8-A. Where the net proceeds of any sale held under the last preceding rule 
Recovery of balance due on found insufficient to pay the amount ‘due to the 

mortgage in suit for redemp- defendant, the Court, on application by him, may, if 

the balance is legally recoverable from the plaintiff 
othenvisc than out of the property sold, pass a decree for such balance.] 

9. Notwithstanding anything hereinbefore contained, if it appears upon 

taking the account referred to in rule 7, that nothing 
is due to the defendant or that he has been overpaid, 
the Court shall pass a decree directing the defendant, 
if so required, to rc-transfcr the property and to pay 
to the plaintiff tlic amount which may be found due to him : and the plaintiff 
shall, if necessary, be put in possession of the moi tgaged property. 

*[io. In finally adjusting the amount to be paid to a mortgagee in case of a 

foreclosure, sale or redemption, the Court shall, unless 
quent 'to subsc- (,35^. of costs of the suit the conduct of the mort- 

gagee has been such as to disentitle him thereto, add 
to the mortgage-money such costs of the suit and other costs, charges and expenses 
as have been properly incurred by him since the date of the preliminary decree for 
foreclosure, sale or redemption up to the time of actual payment. 


LEG. REF. 

* This rule was inserted by S. 5 of the Tran.sfcr 
of Property (Amendment) Supplementary .\ct 
(XXI of 1929 ). 

* Rules 10 and 1 1 were substituted by S. 6 of 
the Transfer of Property (Amendment) Supple- 
mentary Act (XXI of 1929 ). 

NOTES. 

to mortgagor. 57 I.C. 763. Final decree 
should be for mortgage amount ftiinus 
excess profits. 103 I.C. 290=1927 N. 302. 

Appeal. — An order granting lime is ap- 
pealable. 35 A. 116=18 I.C. 14. But no 
second appeal lies. 47 B. 955=25 Bom. 
L.R. 920. 

O. 34, R. 8 -A: Applicabiijty. — R. 8 -A 
of O. 34 inserted by Act XXI of 1929, docs 
not apply to usufructuary mortgages. 9 O. 
W.N. 1059=1933 O. 40=141 I.C. 428. 

O. 34, R. 9.— Applicability — Suit for 
sale by ^ some heirs of mortgagee — Other 
heirs joined as co-defendants along with 


irtgagors — Decree for surplus 

?oiir of mortgagors against , 5 }* 

A^hcthcr can be passed. 1936 O.W. • 


D. 34, New Rr. 10 and H have hc^ 
istituted for old Rr. 10 and IL 
cssity for the substitution of these new 
cs have been explained as follows. 

Rule 10, as it stands, refers 
uent costs of the suit only. In fi^"y 
usting the amount the Court has 
c into consideration other costs, cha g 
I expenses which the mortgagee ^ 

urred since the date of the PJ® 

Tce. The mortgagee must he entitled 

amount so spent. 44 C. 

therefore, amended to emp^ 

urt to take sums into cons^ 

ter the account is taken 

ounl declared in a Court 

necessary that f suScQUcntly 

take into account sums spent suo> i 

>uld be expressly rccognuea. 
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II. In any decree passed in a suit for foreclosure, sale or redemption, wlicre 


NOTES. 

We have proposed that the provisions of 

R. 11 which lay down the principle of 
‘redeem up and foreclose down’ should be 
embodied in the new S. 94 of the Act. This 
rule should, therefore, be omitted. 

There being no specific rule as to interest, 
we propose that a new rule should be framed 
dealing exclusively with interest, and this 
rule we propose to number as 11. 

Under S. 2 of the Usury Laws Repeal 
Act (XXVIII of 1855), in any suit in which 
interest is recoverable the amount is to be 
adjusted or decreed by the (Tourt at the 
rate (if any) agreed upon by the parties. 
Again, this provision is subject to the pro- 
visions of the Usurious Loans Act, 1918, 
and S. 74 of the Indian Contract Act enab- 
ling the Court to reduce the rate if in its 
opinion it is penal or exorbitant. Under 

S. 3 of Act XXVIII of 1855, it is at the 
discretion of the Court to vary the rate 
agreed upon if it decides to allow further 
interest on the amount adjudged or decreed 
to be due. When no such rate has been 
fixed, the Court can award interest at the 
rate it deems reasonable. It was at one 
time thought that the Court was not com- 
petent to award interest after the date fixed 
for payment in a mortgage deed. It is, 
however, now well established that, even if 
there is no covenant for the payment of 
interest after the period fixed in the deed, 
interest can still be awarded by way of 
damages or under the Interest Act (XXXII 
of 1839) ; the rale allowed is generally the 
same as that stipulated in the deed. (L. 
R. 25 I.. A. 9.) .As obsei^'cd by the Privy 
Council, the scheme of the provisions in 
O. 34 of the Code, is that a general account 
should he taken once for all and an aggre- 
gate amount be stated in the decree for 
principal, interest and costs due on a fixed 
day and that, after the expiration of that 
day. if the property is not redeemed the 
matter should pass from the domain of con- 
tract to that of judgment and the rights of 
the parties should thenceforth depend not on 
the contract or the bond, but on the direc- 
tions in the decree. 54 I. A. 9 at 21- 
54 I. A. 1. Up to the day fixed for pay- 
ment in the preliminary decree in a mortgage 
suit, interest is generally allowed at the con- 
tract pte and thereafter up to the day 
of realization or actual payment it is cntirelv 
at the discretion of the Court to allow it 
at such rate as it deems reasonable. 20 C 
360; 21 M. 364; 20 B. 744 ; 23 I. A. 138 
(P.C.). The result of the above decisions 
has been embodied in the new R. 11. 

The absence of any provision in O. 34 
and corresponding old Ss. 85 to 99 of the 

T. P. Act regarding post diem interest has 
also led to curious divergence of views. 
Some Courts held that the portion of the 
decree which awards such interest is to be 
treated as a decree for the payment of 
money and executed as such. 17 A. 581* 

C.G.M.— 160 


18 A. 316. This view, however, has not 
been adopted by other Courts which held 
that it must be treated as part of the mort- 
gage money and is to be recoverable out of 
the mortgaged property in the same way as 
the principal and the costs of the suit. 21 
C. 274; 18 M. 248; 24 C. 7()6. This provi- 
sion is intended to put an end to that diver- 
gence. It is proposed to provide that such 
interest is part of the mortgage money. 

No change has been effected in Kr. 9 or 
12 to 14 .” — {Report of Select Coviwittee.) 

O. 34, R. 10.— O. 34, R. 10, which w’as 
added to the C.P. Code in 1930, has no 
application to a decree for sale passed long 
prior to it, namely, in 1924. Nor can it 
affect rights which exist independently of 
the rights conferred by the preliminary 
decree. 50 L.W. 889=1940 Mad. 233. 
Costs which should have been included in 
the final decree and not so included are not 
claimable in execution. 44 A. 350=20 A. 
L.J. 170. Costs allowed in decree form 
part of the mortgage debt. 24 I.C. 63=A. 
L.J. 645. Xce 88 I.C. 829=1925 A. 68. 
This rule has nothing to do with costs 
awarded in execution proceedings. 48 A. 
682=1926 A. 722 (1)=96 I.C. 592. In a 
suit under O. 34, the Court is bounfl to add 
the costs of the suit to the mortgage money 
when adjusting the amount to be paid to 
the mortgagee unless his conduct has been 
such as to disentitle him from recovering 
them. The provisions of S. 35. are inappli- 
cable to mortgage suits to which those stated 
specifically in O. 34, K. 10. C.P. Code, 
apply. A mortgagee who has been deprived 
of his costs in a suit under O. 34, is there- 
fore entitled as of right to prefer an appeal 
as to costs to a higher tribunal. A mort- 
gagee who frivolously resists an application 
under S. 83, T.P. Act, made by a mort- 
gagor, and contests a suit for redemption 
without any justification, raising false and 
frivolous and unfounded pleas, would not 
only be disentitled to costs, hut would also 
be liable to pay the costs of the mortgagor. 

49 L.W. 525=1939 Mad. 654=(1939) 1 
M .L.J. 687 . 


Costs in Afi'Fal. — Decree for costs in 
appeal, if personal. 19 I.C. 384. But see 
contra in 48 I.C. 329. Where appeal was 
dismissed with costs and meanwhile final 
decree W’as passed by the lower Court appel- 
lant would be personally liable for costs. 
24 I.C. 873. But see 93 I.C. 223=1926 A. 
343, contra. Where’ only one of the defen- 
dants appealed, costs awarded arc against 
him personally. 19 I.C. 729. Where appli- 
cation is made for final decree after an 
appellate decree for costs is passed against 
one defendant alone, decree-holder cannot 
ask for costs of appeal to be included with 
the amount finally held due. 20 I.C. 42= 
11 A. L.J. 975. 

O. 34, R. 11 (new). — The new R. 11 as 
amended in 1929 only reproduces the view 
previously held by the majority of the High 
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Payment of interest. interest is legally recoverable, the Court may order 

payment of interest to the mortgagee as follows 
namely : — * 

{a) interest up to the date on or before which payment of the amount found 
or declared due is under the preliminary decree to be made by the mortgagor or 
other person redeeming the mortgage — 

(i) on the principal amount found or declared due on the mortgage, at 

^e rate payable on the principal, or, where no such rate is fixed, at such rate as the 
Court deems reasonable, 

(ii) on the amount of the costs of the suit awarded to the mortgagee, — at 
such rate as the Court deems reasonable from the date of the preliminary decree, 

(iii) on the amount adjudged due to the mortgagee for costs, charges and 

expenses properly incurred by the mortgagee in respect of the mortgage-security 

up to the date of the preliminary decree and added to the mortgage-money, — 

at the rate agreed between the parties, or, failing such rate, at the same rate as is 

payable on the principal, or failing both such rates, at nine per cent, per annum ; 
and 

(b) subsequent interest up to the date of realization or actual payment at 
such rate as the Court deems reasonable — 

(i) on the aggregate of the principal sums specified in clause (a) and of 
the interest thereon as calculated in accordance with that clause ; and 

(ii) on the amount adjudged due to the mortgagee in respect of such further 
costs, charges and expenses as may be payable under rule lo.] 


NOTES. 

Courts. 63 I. A. 114=15 P. 210=70 M. 
L.J. 355 (P.C.). 

Interest pendente Lite — Discretion of 
Court to reduce contract rate. — 
R. 11 of O. 34, C.P. Code (which 
was inserted by Act XXI of 1929), gives a 
certain amount of discretion to the Court 
so far as interest pcndnite lite and subse- 
quent interest arc concerned and it is no 
longer absolutely obligatory on the Courts 
to decree interest at the contractual rate up 
to the date of redemption in all circum- 
stances if there is no question of the rate 
being penal, excessive or substantially unfair 
within the meaning of the Usurious Loans 
Act, 1918. Whether Court would or would 
not give relief in respect of interest in 
excess of 9 per cent, per annum and if so, 
to what extent, will depend on the special 
circumstances of each case. I.L.R. (1940) 
Kar. (F.C.) 33=1940 P.W.N. 614=44 C. 
W.N. (F.R.) 21=72 C.L.T. 165=3 F.L.J. 
46=1940 F.C. 20=(1940) 1 M.L.J. 

(Supp.) 14 O. 34, Rr. 2 and 4 deal 
respectively with a decree in a mort- 
gage suit for foreclosure and for sale, and 
the words used in the rules seem to infer 
that the question of interest up to the date 
of the decree is one which is not within the 
discretion of the Court. Rut R. 11, dealing 
with interest after the decree, is clearly a 
matter within the discretion of the Court, as 
the word used there is “may”. 14 Pat. 400 
=16 Pat.L.T. 579=1935 P. 98. O. 34, 
R. 11, which must be read with Rr. 2 and 
4, gives a discretion to the Court to allow 
interest up to the date for redemption on 
the amount found or declared due by tlie 
preliminary decree. The interest must be 
calculated up to the contract rate unless the 


Court finds that such a rate is penal or 
excessive. The Court has no option to dis- 
allow Interest at that rate, even if it be com- 
pound interest, unless of course the rate 
is found to be penal interest. For the 
period subsequent to the date of the prelimi- 
nary decree, however, the Court has under 
the rule the option to allow or refuse inte- 
rest. 193 I.C. 661=22 P.L.T. 317. The 
discretion under O. 34, R. 11 is to be 
cised judicially and the principles of S. 74 
of the Contract Act must be taken to be the 
principle which would govern the exercise of 
such a discretion. 1937 A. M.L.J. 97. 
Even where there is no express stipulation 
in a mortgage document for post 
interest, such interest may be awarded cither 
under a contract to be implied or as com- 
pensation and the usual practice is lo 
such interest at contract rate. 145 bC. 76|i 
= 1933 M. 171. Where a mortgage-deed 
provides that in case of non-payment ot 
interest for a period of six months 
interest was to be added to the principal ana 
interest and compound interest is to run on 
it, Court can give effect to that provision 
and allow interest on the aggregate 
and not merely on the principal amount. 15 

I.C. 856=1934 O. 473. But see 154 I. L- 
46=1935 O. 263. Wherc^ in a mortgage 
bond there is no precise definition of 
rate of interest prior to default, it •* . 
possible to draw an inference that the , 
intended that after the whole amount 
became due, interest should be J 
rate which can be deduced from the a S 
ment regarding addition of ^ 

payment by instalments. In such ^ £ 
Court should allow, a reasonable rate o^ 

interest after default. ^”**^®*^ i p 1— 

12 per cent, per annum, 28 


O. 34, R. 12] -The Code of Civil Pbocedure (V of 1908) . 
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12 . Where any property the sale of which is directed under this Order is 
« , - subject to a prior mortgage, the Court may, witli the 

prior mortgage.*^'^*^ subject to consent of tlie prior mortgagee, direct that ilic property 

be sold free from the same, giving to such prior mortgagee 
the same interest in the proceeds of the sale as he liad in tlte property sold. 


NOTES 

136 r.C. 887=1932 N. 39. See also 1933 
M. 171. Though it is correct to allow 
interest at the bond rate up to the expiry of 
the period of grace, there is nothing in the 
Code compelling Court to do so. The 
statutory authoritj' for allowing interest at 
bond rate beyond the date of the preliminary 
decree appears to be in R. 11 and even that 
only says that the Court "may” order 140 I 
C. 104=13 Pat.L.T. 545=1932 P. 332. Under 
K. 11 (a) (ii) Court has power to award 
interest on costs of suit only from date of 
preliminary decree and not 'during the pen- 
dency of the suit. 154 I.C. 46=1935 O 
263. Under R. II (a) (i), Court has power 
to allow interest at the contractual rate up 
to the date fired for payment only on the 
principal amount", which means the prin- 
cipal money secured by the deed of mort- 
gage and docs not include interest which 
has accrued due before the tuit. An order 
allowing interest at the contractual rate on 
the entire amount claimed in the suit is 
therefore wrong. (Ibid.) As regards in- 
terest subse<iuent to tire date fixed for pay- 
ment, cl. (b) of R. 11 makes provision for 
interest on the aggregate of the princ'pal 
sums specified in cl. (o) and c£ iiilcrest 
Ihcrcon as calculated in accordance with that 
clause at such rate as Court deems reason- 
able. The usual rate of interest allowed m 
sudh cases is 6 per cent, per amium and 
suIJicicnt grounds have to be made out lor 
allowing interest at a higher ri e. (Ibid ) 
See also I.L.R. (1937) All. 584=1937 
A.L.J. 324 — 1937 All. 442. The awatding 
of future interest rests on the discretion of 
trial Court, which will not without sufticient 
grounds be interfered with by aopcllate 
Court. 139 I.C. 64=9 O.W.N. 253=1932 
O. 255; 8 Luck. 315=1933 O. 128 1935 P 
(1940) 1 M.L.J. (Supp.) 14. Although 
the mortgage contract expressly provides for 
interest up to date of realization, the rate of 
interest after the date fixed by the decree 
for payment is a matter for the discretion of 
the Court, but this discretion cannot be exer- 
cised by the successor of the Judge who pass- 
ed the decree. 39 P.L.R. 769=1937 
Lah. 894. See also 154 I.C. 46=1935 O 
W.N. 228=19^5 O. 263 as to award of 
subsequent interest. In case of mortgage 
the question as to the rate of interest is to 
be determined under R. 11 and not S 
34. 1933 O. 128=8 Luck. 315. A decreel 

holder in a mortgage suit for sale is entitled 
to interest on the decretal amount from the 
date of the sale of the mortgaged property 
to the date of the confirmation of the sale. 
There is no reason why just because a sum 
of money which was lying in Court was taken 


away by a decree-holder, the decree-holder 
must be deemed to have taken it away upon 
the footing of full satisfaction of the de- 
cree or of the amount legitimately due to 
him. He can claim interest due to him on 
his claim even when his original claim is 
satisfied from the deposit in Court. 169 
I.C. 432=1937 Rang. 193. 

O. 34, R. 12. — The provisions of this 
rule apply to usufructuary mortgages. 30 

M. 408. The rights of a prior mortgagee 
though ex Parle, can be determined in a suit 
by puisne mortgagee. 27 I.C. 164. A 
sale without reference to a prior mortgagee 
and without his consent free of his mortgage 
is irregular. 19 I.C. 2 (R.). Sale in 
execution of mortgage decree — Proclama- 
tion exempting purchaser from liability for 
outgoings prior to date of payment pf pur- 
chase money — Charge for arrears of taxes 
to Corporation not mentioned — Rights of 
purchaser and decree-holder. 61 C. 956= 
38 C.W.N. 971 = 1934 C. 842. A puisne 
mortgagee has no power to sell free of prior 
mortgage without consent of prior mortgagee 
who therefore can subsequently sue on his 
own mortgage. 47 C. 662=47 LA. 11=38 
^C.L.J. 424 (P.C.). See also 45 C.W. 

N. 705. The rule does not require that the 
consent of the plaintiff is necessary or of 
any other person besides the prior mortgagee. 
The rule does not moreover say that Court 
can make such an order only on the applica- 
tion of the plaintiff or any specified person. 
The rule confers a general power on Court 
which Court can exercise so long as the 
conditions are satisfied on the application of 
anybody or even of its own motion. Where 
in a sale of the mortgaged properties in exe- 
cution of a decree in a suit on a subsequent 
mortgage the prior mortgagee applied pray- 
ing the properties be sold free of his prior 
mortgages. Held, that R. 12 applied to the 
case and that executing Court had power to 
grant the order prayed for. 157 I.C. 40= 
1935 M. 453. But see contra 41 L.W. 565 

M.L.J. 738, where it was 
held that a prior mortgagee can himself 
make no application under R. 12. It is the 
(Iwrec-holder in the suit who alone can make 
the application ; when he makes it, the prior 
niortgage, whose rights must be safeguard- 
ed, has to be consulted as to whether he 
to have the sale subject to or free 
of his mortgage. It is not necessary that 
the decree should reserve rights admitted by 
the parties and order the sale to be subject 
to them. As to how a decree which omits 
reserv'e such rights is to be construed, see 
29 M. 84. A sale cannot be held subject 
to a puisne mortgage, whether the same is 
m favour of a third party or the decree- 
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Application of proceeds. ^ Such proceeds shall be brought into- 

Court and applied as follows : — 

first, in payment of all expenses incident to the sale or properly incurred in 
any attempted sale ; ’ . 

secondly, in payment of whatever is due to the prior mortgagee on account 
of the prior mortgage, and of costs, properly incurred in connection therewith • 
thiidly, in payment of all interest due on account of the mortgage in conse- 
quence whereof the sale was directed, and of the costs of the suit in which the decree 
directing the sale was made ; 

fourthly, in payment of the principal money due on account of that mort- 
gage; and 

lastly, the residue (if any) shall be paid to the person proving himself to be 

interested in the propcity sold, or if there are more such persons than one, then 

to such persons according to their respective interests therein or upon their joint 
receipt. 

( 2 ) Nothing in this rule or in rule 12 shall be deemed to affect the powers 
conferred by section 57 of the Transfer of Property Act, 1882 . 

14 . (i) Where a mortgagee has obtained a decree for the payment of money 

c •» f , f satisfaction of a claim arising under the mortgage, 

bringing“mortgagcj“propcrt^ '''f" be entitled to bring the mortgaged property 
to sale. to sale otherwise than by instituting a suit for sale in 

enforcement of the mortgage, and he may institute 
such suit notwithstanding anything contained in Order II, rule 2 . 


NOTES. except that of suing on the previous mort- 

holder. 25 M. at 114. O. 34, R. 12 does gage provided limitation has not expired, 

not contemplate an enquiry in execution as 147 I.C. 380=1934 A. L.J. 188=1934 A. 73. 

to whether a person who is a stranger to the Order under R. 12 is not a decree— No appeal 

suit is a prior mortgagee or not. R. 12 lies. See 45 L.W. 646=1937 Mad. 554. 

contemplates the admitted existence of a O. 34, R. 13.— Rule applies to sales held 
prior mortgage and lays down the procedure free of prior mortgages and the principle of 
for bringing mortgaged property to sale, the the rule applies also to the appropriation of 
prior mortgagee being given the option of sale proceeds held subject to a mortgage. 28 

having the property sold subject to his mort- I.C. 691=25 M.L.J. 552. A puisne mort- 
age or free of it. In the latter case, he gagec who is not a party to the suit can 

is entitled to have liis mortgage discharged claim the surplus sale proceeds. 90 I.C. 

out of the proceeds of the sale. R. 12 does 410. R. 13 docs not apply to the case of 

not in any case empower the executing Court, a suret>' who is made liable for interest 

whose primary duty is to execute, to go into under a mortgage decree. The rule is meant 

a full^ enquiry into the claims of a person to regulate the position as between the morl- 

who is not a party to the suit, but who gagor and mortgagee and to protect the post- 
claims to be a prior mortgagee and applies tion of the mortgagee. Therefore when 
under R. 12 for sale of the property free of the mortgaged properties are sold under 

his mortgage, in order that an order may be decree, the surety cannot claim that the in- 

passed under the rule in his favour. 45 L. terest must be deemed to have been paid out 

W. 646=1937 Mad. 554. Where a of the sale proceeds under Cl. (3) of R. 13. 

purchaser in a mortgage decree by a prior The claim for interest due by the surety is a 

mortgagee to which the subsequent mort- claim apart from the claim upon the mort- 
gagee was not a party is impleaded by the g:agc. It is in reality a separate cause 01 

subsequent mortgagee in his suit and the pro- action. The surety still remains HaWc to 

pcrly is sold at auction a^inst him, he is pay the interest due. 158 I.C. 126— 193 j 

bound by the proceedings in that suit. He L. 334. 

might cither avail himself of the provisions O. 34. R. 14: Scope. — See 1939 A. STV- 
of Rr. 12 and 13 and claim that the pro- This rule docs not apply to consent decrees, 

petty should be sold free from his cncum- because the mortgagor can waive the " 

brance and that his amount should be paid fit of the rule. 157 I.C. 292=1935 N- 

to him in the first instance, or he may re- The protection which is given by ' 

deem the subsequent mortgage and prevent R, 14, can always be waived^ by the m - 

the sale of property. By allowing gagor. If the mortgagor waives nis ? . ‘ 

the property to be sold against him, under the rule, although such waiver 

he loses his right of redemption. If not affect the position of 

he does not avail himself of either title from him, a creditor of thc^ ^ 

of these rights and rests content with sale who has attached the nrovisions 

of the property taking place, subject to his not in a position to insist u^n tn P 

previous mortgage, he can have no remedy' of the rule in spite of the waive 7 
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(2) Nothing in sub-rulc (i) shall apply to any territories to which the 
Transfer of Property Act, 1882, has not been extended. 

NOTES. 

mortgagor. 41 C.W.N. 1133. The rule is 
really intended to create a prohibition to the 
.mortgagee securing the sale of the mortgag- 
ed property without first bringing a suit for 
the sale thereof. 16 L. 640=1935 L. 672 (F. 

B.) And also to a creditor who has ob- 
tained a simple money decree in satisfaction 
of a claim arising under the mortgage to 
put the mortgaged properly itself to sale in 
execution of his decree as long as the mort- 
age subsists. 1936 A.L.J. 692=1936 A. 

663. The plain language of O. 34, R. 14, 
implies obviously that the claim arising under 
the mortgage must be a claim for which 
the mortgage is still enforceable and upon 
which a suit could be brought. Where a 
suit for sale on the basis of the mortgage 
has already been brought and a decree for 
sale has been refused, it is impossible to 
hold that in such a case the provisions of 
O. 34, R. 14 can have any application. 20 
Pat. 751. Difference between the provisions 
of this rule and S. 99, T.P. Act is that by 
the repeal of S. 99, a mortgagee can sell 
the mortgaged property on a claim uncon- 
nected with the mortgage. See 1925 M.W. 

N. 907=49 M.L.J. 643 ; 33 M.L.J. 601 = 

6 I..\V. 701; also 35 B. 248^13 Bom.E. 

K. 245. This rule is an exception to O. 2, 

R. 2. The personal remedy under a per- 
sonal covenant in a mortgage-deed cannot 
be had by sale of the property mortgaecd 

63 l.C. 303; also 2 P.L.J. 55=38 I c! 

791. Where a lease back by a 
mortgagee is part of the same transac- 
tion of a usufructuary mortgage and is 
merely a piece of machinery for realising the 
interest on the mortgage, a suit for rent 
under that lease would in fact be a suit to 
realise the interest on the mortgage, and 
under the decree in such a suit the equity of 
redemption cannot be brought to sale unless 
the suit was actually framed as a suit on the 
mortgage. The fact that mortgage was exe- 
cute<l on one day and the lease was on the 
next day has very little bearing on the ques- 
tion whether the two form part of the same 
transaction. 50 L.W. 677=1939 M W 

N. 1145=(1940) 1 M.L.J. 143. Where 
defendant brought a summary suit to 
enforce a charge which the mortgagors 
had created in his favour subsequent 
to the mortgage, but he omitted to sue 
on the mortgage or reserve his rights to do 
so, held, on a subsequent suit on the mort- 
gage by the defendant, that the suit was bar- 
red by O. 2, R. 2; and that R. 14 did not 
apply as it was confined to mortgages of 
immovable property. 34 Bom.L.R. 1615 
Where a mortgagee exempts a certain item 
of security from the mortgage suit and brings 
the remaining property to sale and on its 
being insufficient obtains a decree under 

O. 34, R. 6 it could be executed against the 
exempted item, as by the opera^on of O. 2, 


R. 2 the mortgage security no longer exists; 

0. 34, R. 14 (1) is not a bar to the sale of 
such property, for the sub-rule cannot apply 
to a simple money decree under O 34 R 6 

1. L.R. (1938) All. 466=1938 A.L.R. 423’. 

The rule applies to enforcement of a charge 
for rent payable in money to the landlord 
by tenant. 39 M.L.J. 30=43 M. 786. See 
contra 48 l.C. 694=42 M. 114; 1927 C 884 
= 1(M l.C. 353 0)=55 C. 104. The’ rule 
^09, apply to the case of a mortgage 
which did not or which could not come into 
operation. 55 l.C. 417. Nor to a consent 
docree in suit for dissolution of partnership, 
^eating charge. 60 C. 1467=149 l.C. 224 
— C. 327. Wlierc the compromise in 
which the liability under the suit promissory 
note became merged created a mortgage or 
charge and the decree that followed related 
to the satisfaction of the claim arising under 
the mortgage or charge, held, that R. 14 
applied ^v'en if it be assumed that mortgacfc 
or charge must precede the decree. 138 I 
C. 603=1932 A.L.J. 486=1932 A. 439^ 
An order directing security to pay does not 
amount to a decree for the payment of money 
within this rule. 38 l.C. 130. A sale in 
contravention of S. 99 is merely irregular 
and is \^lid unless set aside before confirma- 
tion. 97 l.C. 256. Sec also 11 O.W N 
1403=1935 O. 183. '^•vv.iv. 

Mfaninc op Terms.— "M ortgagee^ in this 
rule means the holder of a subsisUng and 
^cctive mortgage 39 A. 86=14 A.L.J. 

'• bringing the property to 

sale include not only all the steps prelimi- 
nary to sale but the sale itself. 41 l.C. 73 
=45 C. 530. Only sale should not be held, 
attachment in execution of money decree is 
not prohibited. 18 l.C. 201=4 O.L.J. 571 

Charge.— Rule applies only where the 
^arge was created prior to decree 46 I 

9‘ }a?'' M.W.N. 907=49 M.l! 

J. 643; and not where money decree itself 

Bom.L R. 523=151 l.C. 

= 150 l.C. N. H7.“mcre Jrl? 

^gee pays Government revenue to protect 
his mortgage lien, his remedy is by suit under 
this order. 5 P.L.J. 248=1 P.L.T. 225. 

created by will not compulsorily 
r gistrable, whose terms the auction-purcha- 
ser could not be cognizant of, cannot be cn- 

^reed against the latter. 23 l.C. 867=1 
(J.L.J. 43. 

CLAiii UNDER Mortgage.— A mortgagee 
granting lease of property to the mortgagor 
cannot bring to sale the property, under a 
rent decree based on the lease. To escape 
tins rule, the claim should be unconnected 
tbc mortgage transaction. 1 P.L T 
6W-.57 l.C. .184; also 41 A. 399=17 A 
l- J- ^925 M. 127=47 M.L.J 798- 

44 B. 366=22 Bom.L.R. 131. SeJ coZra 
f C. 377=24 C.W.N. 229 (F B ) a 
decree for costs in a suit for possession by 
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mortgagee against mortgagor can be execut« 
cd by sale of equity of redemption. It is 
not a claim arising under the mortgage. 35 
A. 5K'i=ll A.L.J. 841; also 20 I.C. 898 
— 16 O.C. 350. A decree-holder seeking to 
execute his decree for costs of the Privy 
Council against the property offered as se- 
curity must proceed by suit as it is a claim 
arising under the mortgage. 27 I.C. 365= 
19 C.W.N. 178. A decree-holder getting a 
money decree on a mortgage bond with a 
declaration of lien on the property cannot 
bring the property to sale but must sue on 
the^basis of the declared lien. 40 I.C. 230 
=25 C.L.J. 354. A security bond for due 
performance of appellate decree can be En- 
forced in execution. 18 I.C. 900=17 C.L 
J. 207 (F.R.); also 1925 M.W.N. 907=49 
M.L.J. M3‘. 149 I.C. 1104=1934 A.L.J. 
865=1934 524 (1). A mortgagee can 

very well purchase equity of redemption sold 
in execution of a money decree by a stranger. 
43 I.C. 212=27 C.L.J. 431. A mortgagee 
can sell mortgaged property in execution, in 
a claim unconnected with the mortgage. 30 
I.C. 988=42 C. 780; 18 P.R. 1916=33 I. 
C. 802; 20 I.C. 523=7 S.L.R. 11; 27 C. 
W.N. 38=37 C.L.J. 265. It is not suffi- 
cient if the claim is connected with the mort- 
gage. It must also be one arising under the 
mortgage. Thus equity of redemption may 
be sold in execution of money decree obtain- 
ed by mortgagee for payment of land reve- 
nue to save mortgaged property from revenue 
sale. 1935 R. 438. See also 1936 R 47. 
O. R. 14 can come into play obviously 
only if the mortgagee and the decree-holder 
can be identined as the same person or the 
same legal entity. Where a mortgage is exe- 
cuted in favour of a Hindu father, and after- 
wards a promissory note is executed by the 
mortgagor in favour of the son of the mort- 
gagee for the amount of interest due under 
the mortgage, a decree obtained by the son 
on the promissf)r>' note can be executed by 
attachment and sale of the mortgaged pro- 
perties. O. 34, R. 14 does not apply to such 
a case so as to bar the attachment and sale 
of the mortgaged properties in execution of 
the decree on the promissory note. 
The mortgagee (father) and the decree- 
holder (son) arc two different persons, al- 
though both the mortj^ge money and the 
interest are due to the joint family of which 
the father and son are members. 49 I-.W. 
411. The word "mortgagee” in R. 14 of O. 
34, Civil Procedure Code, is intended to mean 
the holder of a stihsisfing and effective mort- 
gage whch could still be set up by the mort- 
gagee against the purchaser or would be 
purchaser of the mortgaged property. Hence 
where in a suit on a mortgage executed by 
the father of joint Hindu family, the sons 
impugn the validity of it, and the mortgagee 
abandons his claim on the mortgage and rests 
oonUnt with a simple money decree against 
the mortgagor, there is no subsisting mort- 
gage after the decree and it is not open to 


the mortgagee to bring a separate suit for 
the enforcement of such a mortgage as pro- 
vided by O. 34, R. 14. He is clearly en- 
titled to attach the interest of the mortgagor 
and put it up for sale and O. 34, R. 14 is no 
bar to his so doing, for it has no applicatioa 
to the facts of this particular case. 1939 
O.W.N. 227=1939 Oudh 126. 

Money-decrees. — Where in a suit for sale 
only a money-decree was passed, the mort- 
gage having been held to be unenforceable,, 
this rule docs not bar sale in execution of 
the money-dccrce. 18 A.L.J. 677=42 A. 
566; also (1937) 1 M.L.J. 469 ; 41 M. 

L.J. 150=14 L.W. 331=62 I.C. 756; 19 A. 
L.J. 728=43 A. 677. Where therefore in a 
suit on a mortgage executed by a Hindu father 
the sons successfully impeach the mortgage 
as having been made without legal neces- 
sity or other justifying cause and a simple 
money decree is passed against the fatlier» 
R. 14 is no bar to the decree-holder ott.Tn- 
ing satisfaction of his decree by attachment 
and sale of the property covered by the 
mortgage-deed. 157 I.C. 1010=1935 A. 507; 
so also where it is found that amount claim- 
ed is not chargc<l on mortgaged property, and 
money decree above is granted. 1936 A. 8 
= 1935 A.L.J. 407. Mortgage — Suit on — 
Claim for money decree only — If bar to subsc- 
quent suit for sale. (1937) 1 M.L.J. 4o9. 
Mortgagee sued for money decree and stated 
in the plaint that he surrendered the mort- 
gage security; on applying for leave exe- 
cute the money decree against property which 
was security for loan, held, that mere aver- 
ment in the plaint that the mortgagee gave up 
the right under the mortgage for the purpos- 
es of the suit did not extinguish the mort- 
gagee's rights and that therefore provisions 
of R. 14 would apply. 13 R. 292=157 LC. 
363=1935 R. 132. A sale in execution of a 
money decree for the mortgage debt in favour 
of the mortgagee can be set aside in a redemp- 
tion suit by the mortgagor even af'er con- 
firmation of sale. 46 I.C. 493=28 C.L.J. 

151. Also 36 A. 516=12 A.L.J. 855. But 
sec contra 37 A. 165=13 A. I.. J- I ® 
(F.B.). Also 41 B. 357=19 Bom.L.R. 

75; 47 C. 377=24 C.W.N. 229 (F.B.); 18 
P.R. 1916=33 I.C. 802; 15 LC. 589 . The 
mortgagee purchaser in contravention of !n^ 
rule is not a trustee for the mortg*goj- ^ 
I.C. 472. Also see 47 C. 377=24 C.W.N. 

229 (F.B ). But when in a consent decree 
a charge was created, the decree can oirec V 
be executed and no separate 
the charge is necessary. 35 C.L.J. 61 — 

C. 35. Also 2 r. 787; 103 I.C. 

tra 22 Bom.L.R. 650=44 B- 

havc no application where *1^® 

ed by the decree itself. 43 63^=31 Bom. 

L.R 698; 157 I.C. 293=1935 N. 129. Bu 

see\93$ M-.W-N. 12^69 ,51/;;/ a df- 

wherc it was held, that the 
cree which declares in favour of .hc^Iam^ 
tiff a charge on certain propert es f 
purchase-money cannot bnng the ^ 

to sale by execution of the decree, wnm « 
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^[15- All the provisions contained in this Order which apply to a simple 

l^Iortgagcs by the deposit may he, apply to a mortgage 

of title deeds and charges. ^\'ithin the meaning of section *^8 

the Transfer of Property Aaf meaning of section loo of 


i'TK- . I'EF. 

llm rule was substituted by Act XXI of 1929 . 

NOTES. 

getting a preliminary decree for sale as con- 
templatcci by O. 34. R. 14. The rule docs 
not apply to a case where a moaey derre- is 
given under a different mortgage 49 B 208 

”3' A Lj' 159^1931 
A. d50. Where the whole of the property 
mortgaged was leased to the mortgagor by 
the mortgagee, a decree for arrears of rent 
represents m substance the usufruct or the 
mortgaged property and the decree is a de- 
cree which the mortgagee has obtained tor 
the payment of money in satisfaction of a 
claim arising under the mortgage. So, he 
could not by reason of tJte provisions of K. 14 
attach the property and put the same up for 
sale. 1W6 A.L.J. 1218=1936 A. 708. .ncc 
also 40 C.W.N. 343. A maintenance decree- 
holder can proceed in execution agams the 
property charged under the maintenance de- 

pT T also 6 

= 145 l.C 1 = 1933 P. 306. Even a icree- 
holder attaching a maintenance decree with 
charge, is entitled in execution to bring the 
charged property to sale. 148 I C 1V\— 
1934 N. 83. Under this rule proper^ 
as security in a compromise decree rou'd rot 
w execution of the decree. 

A i K Where a money decree is order- 
ed to be paid in instalments on the judgment- 
de htor cxccuung a security bond hypothe- 
cating immovable property for tne satisfac- 
tion of the decree and default is commit- 
ted in the payment of instalments, the hyoo- 
thecated property can be sold in execution of 

prevent sale of the mortgaged property of a 
surety under a compromise decree v/h*-e the 

.38 a. 527^h'a.U. 

J. 385. Waierc security ,s given to a Court 
Itself, a fresh suit upon the security is not 
necessary. The security can be realised 
m execution. 30 C.W.N. 683=95 T r OAR 
=1926 C. 889. Where a security bo^l h 
executed to get a stay of execution of a 
simple money decree, and the amount is i-ot 
paid as agreed, the property can be soli with 
out having recourse to a separate suit O 
34, R. 14 does not apply to such a case as 
there IS no decree for payment of mr.ncy m 
satisfaction of any claim on any mortgage 
1940 A.L.J. 164=1940 All. 196 The 
defendant executed a security bond 
whereby he undertook to pay on behalf of 
another and he also undertook that if he 
failed to pay, is properties mentioned in «che. 
dulc attached to the bond were to be security 


and the plaintiff was to have first charge over 
them. The deed was duly rcgisteicd. The 
amourit was not paid by both and plaintiff 
sued defendant for payment of the auount 
and on non-payment, sale of land 

olfered as security was asked for. 

^ money decree and 

plaintiff applied in execution for attach- 
ment and sale of property. Deieiidant 

objected that the properties cannot be sold 
except by a suit under R. 14, for enlojce- 
ment of mortgage. Held, that :Uc suit of 
the plaintiff must be considered as a suit on a 
mortgage, that as the relief as to sale of pro- 
perty was refused in the suit, a suit under 
K. 14 would be barred under Expl 5 S 11 
that the mortgage was not existing after 
refusal of such relief and that plaintiff \/as 
entitled to have the decree executed bv at- 
tachrnent and sale. 145 l.C. 373=1933 R. 
158. k. 14 relieves a plaintiff from ihc bar 
ot res judtcdla contained in O. 2, ?. 2 but 
not the bar under S. 11. 145 I r 371— 

1933 R. 158. An arrangement for mainten- 
ance payable by a zemindar and his heirs to 
the junior members creates a charge on the 
assets of the Zemindary. 42 .M 581 -36 
M.L.J, 164=23 C.W.N^ 549 tP.C ) The 
limitation pcTiod to set aside sale in coiiira- 
^nbon of this rule is lliree years. 1920 P. 

W. Where a person hypothecates his pio 

pijfits that 

might be awarded by an appellate Court and 
executes a bond without naming the obligee, 
a Sint to enforce the obligation against the 
surety IS not maintainable. The remedy is 
by application in the original suit itself *o 

apinst him for mesne profits. 42 A 158= 
46 I.A. 228=33 Af.L.J. 302 (P.C.). Bv 
rcapn of the provisions of O. 34 K i.i r -ad 

nia -Vr-tl 

a suit to recover the money charged on ira- 

? property ^d may subsequently bring 
a suit to bring that immovable property to 

Snnm ^nn decree. A chargee 

i' ®*^taining a money decree, execute 
that decree against the charged property. 

He must by a subsequent suit bring the 
charged property’ to sale. O. 34, Rr. 14 and 

general rule laid 

?9riJa" .V 

lA^.' — A charge is not exactly 

iden ical with a mortgage, and although a 
similar remedy is available, a suit for the 
^forcement of a charge is not necessarily 
the same as a suit for sale on the basis of a 
mortgage deed. The general principle that, 
at a mortgage sale, the auction-purchaser 
takes the security free of the mortgage may 
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LOCI. AM. — [Ounn.] In O. 34, r. 15, readr. 15 as r. 15(1) and add the following as r. 15 (2): — 
’•(■j) Where a decree orders payment of money and charges it on immovable property on 
default of payment, the amount can be realised by sale of that property in execution of that very 
decree.” 


ORDER XXXV. 

Interpleader. 

I. In every suit of interpleader the plaint shall. 
Plaint in inierplcadcr-suit.s. in addition to other statements necessary for plaints, 

stale — 

(fj) that tlu* plaintiff claims no interest in tlie subject-matter in dispute 
other titan for charges or costs ; 

lb) the claims made by tlic defendants severally ; and 

(c) that there is no collusion between tlic plaintiff and any of the defendants. 


2. Where the thing 

Payment of (hing (l.iiim-d 
into Clourt. 


claimed is capable of being paid into Court or placed 
in tltc custody of the Court, the plaintifT may be 
required to so pay or place it l)efore he can be entitled 
to anv order in iltc suit. 


3. Where any of the defendants in an interpleader-suit is actually suing the 

])laintiff in respect of the subject-matter ol' such suit, 
Procedure vyhrrc dihriKlnni Court in which ilic suit against the plaintiff is 

issuing p ainti . pending shall, on being informed by the Court in which 


NOTES. 


=64 C.L.J. 280=1937 Cal. 129. Where in 


apply in the case of a single charge because, 
by reason of the sale, all dues on the charge 
would usually be liquidated either by the 
sale proceeds or by means of a personal de- 
cree under O. 34, R. 6. In the case of a 
recurring charge however, even although the 
charged property might be sold in execution 
of a decree for arrears payable in respect of 
the sum charged, the liability in respect of 
future payments would ordinarily remain 
after the sale and would not he extinguished 
by the sale of the charged property in satis- 
faction of a decree for arrears which might 
have already accrued. In such a case the 
charge will not be extinguished by the sale 
and, as a cliargc is attached to the property 
charged, the auction-purchaser would ordi- 
narily get the purchased property subject to 
the charge. (1933 All. 9,U. Kel. on.) 
44 C.W.N. 240=1940 Cal. 60. Where 
in a suit for the recovery of money, 
defendants accept a personal decree 
against themselves, ami submit to a declara- 
tion in the decree that a portion of their im- 
movable property should be charged for pay- 
ment of the decretal amount, the decree is 
nothing but a personal decree, and although 
it also creates a charge, it cannot be regarded 
as a decree under C). 34. 150 I.C. 9a= 

1934 N. 140. The rule applies to enforce- 
ment of a charge, payable in money. 39 
M.L.J. 30=43 M. 786. Because the words 
of S. 100 of the T. P. Act arc very wide 
the provisions of S. 68 as to the liability of 
a mortgagor apply to a person creating a 
mere charge also, 33 I.C. 321 — 27 M.L. 
J. 494. A charge-holder is, as much as a 
mortgagee, entitled to a personal remedy in 
the event of deficiency of the Proceeds of 
sale. 59 C. 1314=36 C. W. N. 709=1932 
C. 775. See also I.L.R. (1937) 1 Cal. 203 


execution of a decree in a suit to 
enforce a charge the charged property is 
sold without there being any preliminary de- 
cree for sale as in ordinary mortgage suit, 
this can be regarded only as an irregularity. 
44 C. W. N. 240=i940 Cal. 60. A 
person who has obtained a charge decree in 
respect of a propKrrty for royalties due to 
him from the properly, has no right to insist 
on retaining possession of the property as 
against ;in execution purchaser till his dues 
arc paid, when the possession held by him 
is not attributable, to the mortgage or charge, 
lie can insist on his due being paid if he 
has been let into possession by the mort- 
gagor on the person against whom the 
charge was held. But when his possession 
is not so attributable, but wrongful, as 
having been wrested from the cxccuhon- 


urchascr, he cannot insist on possession 
cing retained till his dues, i.c., the amounts 
uc under the charge decree arc paid. EE. 
t. (1937) 1 C. 203=64 C.L.J. 280=1937 
:. 129. See also 1941 Bom. 71 (applicabi- 
ty of O. 34 to charges created by decrees) . 

O. 35, R. 1.— When the preliminary de- 
rce is passed in an interpleader suit it bc- 
omes to all intents and purposes a partition 
Hit. 1930 M. 988=60 M.L.J. 79. Interpleader 
iiit — Interest sufficient to disentitle plaintitr 
rom suing — Applicability of English Law. 
Ve 4 R. 465. Where a mortgagee does not 
cny an assignment by him of his 
nder the bond but contends that it ** * 

1C mortgagor is not bound to bring an in 
lca<lcr-suit making the mortgagee an ■ 
ssignee to interplead as bcUvcen them. 

V W=23 I.C. 607=27 M.L.;. W. 

o. 35, R. 2 .— Investment of ^ 

osited in Court pending 

i objectionable as the successful party is 



0.-36, R.'l] The ConE OF-OViL Procedure (V of 1908). 


1281 


the interpleader-suit has been instituted, stay the proceedings as against him ; 
and his costs in the suit so stayed may be provided for in such suit ; but if, and in 
so far as, they are not provided for in that suit, they may be added to his costs 
incurred in the interpleader-suit. 

Procedure at first hearing. 4. (i) At the first hearing the Court may 

(a) declare that the plaintiff is discharged from all liability to the defendants 
in respect of the thing claimed, award him his costr, and dismiss him from the 
suit ; or 

(b) if it thinks that justice or convenience so require, retain all parties until 
the final disposal of the suit. 

(2) Where the Court finds that the admissions of the parties or other 
evidence enable it to do so, it may adjudicate the title to the thing claimed. 

(3) Where the admissions of the parties do not enable the Court so to 
adjudicate, it may direct — 

(rt) that an issue or issues between the parties he framed and tiicd and 

{b) that any claimant be made a plaintiff in lieu of or in addition to the 
original plaintiff, 

and shall proceed to try the suit in the ordinary manner. 


5. Nothing in this Order shall be deemed to enable agents to sue their principals, 
A j tenants to sue their landlords, for the nuroose of 

ittsiitutc interpleader-suits. compelling them to interplead with any persons other 

than pei-sons making claim through such principals 
or landlords, ^ ^ 


iitiisnations. 

la) A depoMt, a box of jcwala with /) a. hia aijant. C allo^ra that tho jewria tvrrc wronafullv 

"i and'c ’ ■ ■" "" '"•"Pl^ad'-r-tuit against 

(M .1 drp<«ils a box ofjawrU will. B as bis agont. Ho llK-n writes to C for the niirnose of 
rnakiog the jewel, a secunly lor a debt due from himself to C. A afterwards allege, that Cs deb 

"uU aSti"'.? a,!iT '■ '‘™"' "• " an interpleader- 

6. Where the suit is properly instituted the Court may provide for the costs 

Charge for plaintiff’s costs, plaintifi by givinjr him a charge on the 

thing claimed or in some other effectual way 

ORDER XXXVI. 

Special Case. 

1. ^ Parties claiming to be interested in the derision of any qu estion 
entitled to the money from Court without daiUs! h°ot^ of^'whom 

furt^^r proceedings. M.L.J. 404=19 I. h his landlord. *^1 

O. 35. R. 4.— A plaintiff in an interpleader r/s Vo'pretcnt aTeinn^lrom 
suit IS entitled to apply to tlic Court as soon his landlord to ».• ‘ *'^i compelling 

as the pleadings hav? Lcn completed, lor an l " determined as 

claims to the property in dispute should con- Sg' does Ih i^^ 

tinuc their contest without having the plain- recov^cr d.e ren“] cnL^t 7”? I^'r Tiwy? 

cosis not only for the plaintiff but alsolor Bom ^9 ^“"’tm'^f- a 

the defendants themselves. The expression prevents a tenant frtr^ 

“first hearing" in O. 35, R. 4, means the date his Vandlord af hi 
on which the Court goes into the pleadings tenancy and the 

in order to undersatnd the contentions of the brinir a suit in ^ ^nnot therefore 

parties. 41 C.W. N. 1219. Interpleader suit with hfs 

— Non-appearance of claimants— Procedure. limited In nrH<» ^th ^ 

53 I.C. 365=21 Bom.L.R, tM8. S?/.. 1" therefore that a tenant may 


Charge for plaintiff’s costs. 


•' 6 «7ir 5.-A ^.inwaTCompauy by rhemrw “ihc 

acceptin,g goods for carriage docs not become consislent will, the title%f“ti e“'ll„'!lofd tt 

au interpleader suit. 28 I.C. 948^17 Lm. L R. 88i=A I R 1940 B^m 4,7^^ 

L.R. 339. A tenan. has no right ,o bring o. R. 'i'^-lwrr^Tspectal ease is 

101 
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Power to state case for of fact or law may enter into an agreement in writing 
Court's opinion. Stating such question in the form of a case for the opinion 

of the Court, and providing that, upon the finding of the Court with respect to 
such question, — 

(a) a sum of money fixed by the parties or to be determined by the Court 
shall he paid by one of the parties to the other of them ; or 

(b) some property, movable or immovable, specified in the agreement, 
shall be delivered by one of the parties to the other of them ; or 

(c) one or more of the parties shall do, or refrain from doing, some other 

particular act s])ccificd in the agreement. 

(2) Every case stated under this rule shall be divided into consecutively 
numbered paragraphs, and shall concisely state such facts and specify such docu- 
ments as may be necessary to enable the Court to decide the question raised thereby. 

2. Where the agreement is for the delivery of any property, or for the doing, 

or the refraining from doing, any particular act, the 
Whpre value of subject- estimated value of the property to be delivered, or to 
matter must he. statt-d. which the act specified has reference, shall be stated 

in the agreement. 

3. (i) I'he agreement, if framed in accordance with the rules hereinbefore 

contained, may be filed in the Court which would 
Atirormorit to be filed and have julisdiction to entertain a suit, the amount or 
ret;istrrrd as suit. value of llic sui)ject-malter of which is the same as the 

amount or value of the subjeet-matler of the agreement. 

(^■2J 'I'he agreement, when so filed, shall lie numbered and registered as 
a suit between one or more of the jiarlics claiming to bt* interested as plaintiff 
or plaintiffs, and the other or the oilier.' of them as defendant or defendants ; and 
notice shall l)c given to all the parties to tlie agreement, other than the party or 
parties by wiiom it was i)rescnted. 

4. Where the agreement has l)een filed, the 
parlies to it shall he* subject to llie jurisdiction cf the 
Court and shall be bound liy the statements contained 
tlierein. 


Parlies to fie sul>je< t 
Court’s jurisdii tioii. 


lo 


ficaritii? and (fisposal of (as<'. 




(i) The case shall be set down for hearing as 
a suit instituted in ilie ordinary manner, and the provi- 
sions of this Cixle sli.iil ap[)ly to such suits so far as llic same are applicable. 

(2) Wliere the Court is satisfied after examination of the parties, or after 
taking such evidence as it thinks lit,— 

(aj that the agreement was duly executed liy them, 

{b) that tliey have a bonn jide intercut in the question stated tlierein, and 
(c) tliat tlie same is tit to In* decided, 

it shall proceed to pronounce judgment thereon, in tlie same way as in an ordinary 
suit, and upon the judgment .so prruioimci'd a decree shall follow. 

ORDER XXXVn. 

Summary Procedure on jW ootiable Inslrumeuts. 

Application of Order. I. 'I'liis Order shall apply only to — 

(fl) the High Courts of |udlraliire at Fort William, Madras and Bombay ; 


NOTES. 

stated by consent it can only be rc-opened 
by mutual consent. 43 B. 281=20 Bom.L. 
R. 839. 

O. 36, Rr. 2 and 3.— Where the case 
referred began by saying that the parties had 
concurrcrl in stating the question of law 
arising therein in accordance with the Code 
for the opinion of the Court and ended by 
setting out the question but it did not con- 
tain an agreement by the parties to pay money 


or deliver property consequent on tlie finding 
by the Court, held, that tlie provisions ot 
S. 90 and O. 36. R. 2 of the Code were not 
satisfied. Under these sections the n*!”? 
a proper agreement is a ncccssaiy 
J2 Dom.L R. 416=1P30 B. a2 fP«^ 

case submitlcd for opinion and . under 
Other efficacious remedy open to parties unde 
Special Act-Case whether one fit to be 

decided". 1930 B. 232. K#.Jrnr ful- 

O. 37, R. 1.— Other conditions being tul 
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ij-* ♦ • ♦ • • 

(c) the Court of the Judicial Commissioner of Sind ; and 

(d) any other Court to which sections 532 to 537 of the Code of Civil 

Procedure, 1882 , have been already applied. 

LOG. AMS.— [Allahabad.] Add cl. ** (#) any Court in the Province of Agra exercising the 
powers of a Small Cause Court." 

[Bombay.] Substitute in the heading of 0 | 37, the words "summary procedurc'’y^ the words 
"summary procedure on negotiable instruments." 

[Calcutta.] In r. 1 of O. 37 : — 

(a) in cl. (f) the word " and " shall be omitted. 

(i) after cl. (c) the following clause shall be inserted namely : — 

" (ce) all Civil Courts (except Courts of Small Causes) in the districts of Chittagong, Dacca, 
Pabna. and 2.) Parganas ; and". 

[Lahore.] R. i, — Add the words " and** and the following as Cl. (r): — 

" (r) The Courts of the District Judge and the Subordinate Judges of the First Class of the 
Delhi Province and the Courts of the District Judges and Subordinate Judges of the first class in the 
civil districts of Lahore and Amritsar in the Province of the Punjab.” 

[Madras.] Rule 1. — Insert the following as cl. (b) 

" {b) The Madras City Civil Court." 

2 . (i) All suits Upon bills of exchange, bundles or promissory notes may, 

in case the plaintiff desires to proceed hereunder, be 
Institution of summary suits instituted by presenting a plaint in the form prescribed j 
upon bills of exchange, etc. but the summons shall be in Form No. 4 in Appendix 

B or in such other form as may be from time to time 

prcscrilicd. 


LEG. REF. 

‘ Kiitr>' relating to the Chief Court of Lower 
Burma was omitted bv A.O., 1937 

NOTES. 

filled a suit on a Shah Jog hundi will lie 
under O. 37. 9H I.C. 78=1927 S. 90. 
Suit on hundi or in the alternative for com- 
pensation is maintainable under O. 37. 1928 
S. 86=107 I.C. 218. A suit on a nego- 
tiable instrument provided for under O. 37, 
falls under the category of suits of the 
nature referred to in S. 128 (2) (/) and 
Art. 5 of Limitation Act applies to such 
cases. 1927 S. 90=98 I.C. 78. O. 37 
refers only to the mode of trial in suits and 
docs not confer any jurisdiction. 13 I.C. 
244=5 S.L.R. 155. In a suit on promis- 
sory note oral agreement as to payment of 
interest cannot be set up to obtain a decree 
thereon. 49 C. 716=1922 C. 513. Where 
in a suit on a pro-note under O. 37, defen- 
dant applies for leave to appear and defend 
the suit, and Court doubts the sincerity of 
the defence, it should grant leave on con- 
dition that he should pay into Court the 
amount claimed. 60 I.C. 639=12 L.W. 
712, In summary suits under O. 37, it is 
impossible to go into partnership accounts 
and so the pica that it is part of partnership 
account cannot be raised. 9 I.C. 299. 
Cl. (e) to R. 1, added by Lahore High 
Court, is not ultra vir^s. 8 L, 156=9 Lah. 
L.J. 57=1927 L, 174. Subordinate Judge 
invested with Small Cause powers has not, 
when exercising those powers, authority to 
act under R. 1. 51 M. 491=55 M.L.J. 

114=1928 M. 517. 

O. 37, R. 2.— The effect of R. 2 is that 
if Judge refuses leave to defend or gives 
leave on terms which defendant is not able to 
comply with, the plaint is taken to be admit- 


ted and plaintifT becomes automatically entitl- 
ed to a decree. So such an order is a ‘judg- 
ment’ within the meaning of cl. 15 of the 
Letters Patent and an appeal lies therefrom. 
34 Bom.L.R. 252=1932 B. 163. The accep- 
tor, drawer and endorser may be sued in one 
suit. 16 C. The operation of S. 80 

of the Negotiable Instruments Act is not 
excluded by this rule. On the other hand. 
It makes S. 79 or 80 of the Negotiable 
Instruments Act, as the case may be, speci- 
fically applicable to a case filed under O. 37’ 
of the Code. Where a person claimed in 
the plaint 33y2 per cent, interest on instru- 
ments of debt which contained no agree- 
ment as to the exact rate of interest, held, 
interest should be awarded at the rale of 
6 per cent, from the date of hundies to the 
date of decree and subsequent interest also 
at the same rate thereafter. 56 ^f 398 
=1933 M. 299=64 M.L.J. 117. Interest 
cannot be recovered unless specified in the 
note and no cvidece regarding any agree- 
ment to pay can be given. 30 C. 446. 
O* 37 contains provision for summary pro- 
cedure, which is antagonistic to an investi- 
gation of claims to a set-ofT, unless of the 
dearest description. 49 I.C. 193=12 S.L. 
R* 70, An affidavit in support of an appli- 
^tion for leave to defend as required must 
disclose facts sufficient to support the appli- 
cation. 49 I.C. 193. Firm being sued — Part- 
ner entering appearance should obtain leave 
to defend. 50 B. 666=1926 B. 585. If a 
defendant who has obtained no leave to de- 
fend a summary suit can ask the Court to 
make the decretal amount payable by in- 
stalments. 50 B. 262=1926 R. 250=94 I. 
C. 9. Suit under — PlaintifiTs right to costs 
—Suits cognisable by Small Cause Court- 
Need for certificate of Judge— Presidency 
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(2) In any case in which the plaint and summons are in such forms, respec- 
tively the defendant shall not appear or defend the suit unless he obtains leave 
from a Judge as hereinafter provided so to appear and defend ; and, in default 
of his obtaining such leave or of his appearance and defence in pursuance thereof, 
the allegations in the plaint shall be deemed to be admitted, and the plaintiff shall 
be entitled to a decree — 

>[(rt) for the principal sum due on /he instrument and for interest calculated 
in accordance with the provisions of sec. 79 or sec. 80, as the case may be, of the 
Negotiable Instruments Act, 1881, up to the date of the institution of the suit, or 
for the sum mentioned in the summons, wliichcvcr is less, and for interest up to 
the date of the decree at the same rate or at such other rate as the Court thinks fit ; 
and 


(^) for such subsequent interest, if any, as the Court may order under section 
34 of this Code ; and 

(r) for such sum for costs as may be prescribed : 

Provided that, if the plaintiff claims more tlian such fixed sum for costs, the 
costs shall be ascertained in the ordinary way. 

(3) A decree passed under this rule may be executed forthwith.] 

LOC. AM. (Homhav.] The ff)llo\ving shall be subuituted for sub-rr. (i ) and (2) of r. 2 : 

‘*2. (i) .Ml suits upon bills of exchange, hundis or promissory notes and all suits in which 

the plaintiff seeks only to recover a debt or liquidated demand in money payable by the defendant 
with or without interest, arising on contract express or implied or on an enactment where the sums 
ought to be recovered is :i fixed sum of money or in the nature of a debt otjier than a penalty, or on a 
guarantee, where tlie claini against the principal is in respect of a debt or a liquidated demand only, 
or in suits in wliich the landlord seeks to recover poss<-ssion f»f immovable property, with or without 
a claim for rent or mesne profits against a tenant whose term lias expired or has b<*en duly determined 
by notice to quit, or has become liable to forfeiture for non-payment of rent or against persons claiming 
under such tenant may, in case the plaintiff desires to proceed hereundcT be instituted by presenting 
a plaint in the fcirm prescribed, but the summons shall be in Form .\o. 4 in .Appendix B or in such 
other form as may be from time to lime prescribed. 

{2) In any case in vshicli the plaint and sumn\ons arc in such forms respc-nively, the defen- 
dant shall not defend tlir suit unless he enters an appearance and obtains leave from a Judge a.s 
bereinafuT pros ided so to defend, and in default of liis entering an appearance and of his obtaining 
such leave t<) defend, ilie allegations in tlie plaint shall be deemed to be admitted, and the plaintiff 
shall be entitled to a decree for }K>ssession aiici/or as the case may be for any sum not exceeding the 
sum mentit>ned in the summons, mgether with ittieresi at the rate specified (if any) to the date of 
the dcrr<-c, and such sum for costs as may be prescribed, unles.s the plaintiff claims more ilian such 
fixed sum. in which case tlie rosts sliall be ascertained in the ordinary way, and such decree may 
be exeruied forthwith.” 

[Rangoon.) In C). 37, r. 2, sub-r. (2) the following sliall be inserltd after the word.s “ pur- 
suance thereof” : — 


” Or (t( liis applying for such leave within ten days from the s Tx ice of the summons on him 
and on proof that the summons was duly served on him nmre* th.in ten days brfi>re.” 

3. (i) The Court shall, upon application hy tlic eJefendant, give leave to 

Urfcndani showing defence appear and to defend the suit, upon afiidavits which 
on merits to have leave to disclosc such (acts as would make it incumbent on the 
appear. holder to prove consideration, or such other facts as 

the Court may deem sufficient to suj^port the application. 


LEG. REF. 

' These words were substituted by .\ri XXX of 
192G. 

NOTES. 

Small Cause Courts AcL S. 22. 56 C. 484 
=33 C.W.N. 95=1929 C. .500. In a suit on 
a promissory note the plaintiff referred to the 
pledges in rcsiicct of the jewellery for pay- 
ment of money due in respect of the pro- 
missory note but asked leave under O. 2, 
R, 2 to reserve his right as such pledgee. 
The defendant applied for leave to defend on 
the ground that since the execution of the 
promissory note various amounts had been 
paid in satisfaction and that upon proper 
account being taken it would be found that 


amount claimed was in excess of the 
•lint due. Held, that (cave to defatd be 
ited on the <lcfcn<lant giving security for 
s only. 19.k> C. 476. 

<SrAI MKNT ORUKR — JURISDICTION TO 
NDANT. — .\t the lime of passing a decree 
cr R. 2, C<jurt has jurisdiction to hear 
.•ndanl on the (|uesiion whether or nm 
amount held to be due from .should 
nadc payable by instalmcni.s. The cficc 
2 is not to abrogate the jurisdiction ot 
irt which it otherwise possesses m rcs- 

of it. II R. 424=1933 R. 245. 

I 37 R 3: Leave to deei^kt)— wRANt of 

EST.-Thc question to be considered on 
application under R. 3 is whether or not 
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( 2 ) Leave to defend may be given unconditionally or subject to such 
terms as to payment into Court, giving security, framing and recording issues 
or otherwise as the Court thinks fit. 

LOG. AMS. — [Bombay. J The following shall be iubstituUd for r. 3 : — 

“3. (1) The plaintiflf shall together with the writ of summons under r. 2 serve on the defendant 

a copy of the plaint and exhibiu thereto, and the defendant may at any time within ten days of such 
service enter appearance. I'he defendant may enter an appearance either in person or by an attor- 
ney. In either case an address for service shall be given in the memorandum ol appearance, and 
unless otherwise ordered all summons, notice-, or other judicial process required to be served on the 
defendant shall be deemed to have been duly served on him if left at his address for scr\'ite. On 
the day of entering appearance, notice of the appearance shall be given to the plaintiffs attorney (or 
if the plaintiff sues in person to the plaintiff himself; cither by notice delivered, at or sent by prepaid 
letter directed to, the address of the plaintiff’s attorney or of the plaintiff as the case may be. 

(2) If the defendant enters an appearance the plaintiff shall thereafter scr\c on ti»e defettd- 
ant a summons for judgment returnable not less than ten clear days from the dale of service supp<.ried 
by an affidavit venfying the cause of action and the amount claimed and stating that in his belief 
there is no defence to the suit. 


NOTES. 

a triable issue is disclosed by defendants on 
afl'idavit or otherwise; a triable issue meaning 
a plea which is at least plausible. Once 
C?ourt ct>mes to the conclusion that there is 
a triable issue in the case, it must grant leave 
to defentl without retjuiring defendant cither 
to pay the amount claimed into Court or to 
furnish security therefor; such a condition 
must be imposed only iti exceptional cases 
where, for insLuice, there appears to be so 
grave suspicion that Court comes to the con- 
clusion that the defence is put in only in 
order to obtain further time. Held, on facts, 
that leave to defeiul must be granted but 
that as there was a strong suspicion in the 
mind of Judge with regard to a part of 
the defence raised, he was asked to furnish 
security to the extent of half of plaintiff’s 
claim. 1934 S. 191. Where, in a suit on 
Imiidies, defendant himself showed that 
the liundie.s were not without consideration, 
held, that he could not he granted leave to 
<lefen;! the suit. 145 I.C. 725=1933 L. 440. 
Where the Court is not .satisfied with the 
hotm fides of the defendant, and vague and 
indennile assertions Ii.ivc been made by him 
to gain time, it is open to the Court to grant 
leave to defend only conditionally, i.c., on 
the defendant paying into Court the amount 
claimed. 165 i.C. 166=1930 L. 584 
also 60 I.C. 039=12 I..W. 712. 

Lkavk to Whkn to be uncondi- 

TioNAi.— T hiable issue— Meaning of.— If a 
defendant in a summary' suit sets up a de- 
fence in his alTidavii in support of his appli- 
c;ai(Hi for leave lo defend, which, if he 
should succeed in proving, would entitle him 
lo succeed in the suit, the Master or the 
Court hearing the application has no discre- 
tion in the matter, and unconditional leave 
to defend must be granted. A triable issue 
in such a case has been raised, and it is not 
open to the Master or anybody else other 
than trial Judge to go into the merits and 
find out whether the case of the defendant is 
true. 58 M. 116=68 M.L.J, 16. In a sum-, 
mary suit, if the defendant raises a triable 
issue, he must be given an opportunity to 
have his case tried, but at the same time the 
plaintiff should not suffer by any concession 


shown to the defendant. 41 L.W. 573=1935 
i\C. 302=68 M.L.J. 407. 

Revision. — It will not be right to crystallise 
into rules of law the circum.stance under 
which the Court, in the exercise of the dis- 
cretion vested in it by R. 3 (2), can demand 
security. If in any particular case High 
Court is satisfied that the discretion has been 
arbitrarily or perversely exercised, it will 
interfere in revision. 43 L.W. 298=1936 
M. 246=70 M.L.J. 241. 

O. 37, Rr. 3 and 4.—Bx decree 

in summary suit — Remedy of defendant not 
obtaining leave to defend. II I. C. 433. 
Higli Court has power to extend time within 
which a defendant can come in and obtain 
leave lo defend. 3 C. 539; 18 B. 717; 6 

Beng.L.R. Ap|). 64. Where defendant 

shows a defence apparently real, leave to 
appear and defend will lx; granted. 6 Beng. 
L.R. App. 64. Application under R. 3 — 
Uuestiou to be decided is whether there is 
triable issue between the parties and where it 
exists leave should be granted without re- 
quiring deposit or security from defendant. 
98 I.C. 72=1927 S. 60. Summary suit 
on a bill of exchange — Counter-claim for 
damages. 120 I.C. 528. W'here money is 
deposited by a defendant as a condition pre- 
cedent to the setting aside of a decree under 
the rule, the decretal amount is a charge on 
the deposit if final judgment is passed 
against the defendant. Court is not 
competent to enquire into the ownership of 
the money deposited. 38 I.C. 481=32 M.L. 

}. 503. An order chargidg the properly 
of an insolvent-debtor for the re-payment 
of plaintiiT’s claim on condition of granting 
permission lo defend his suit is a permanent 
charge till re-payment of claim. 58 I.C. 
^0=24 C.W.N. 401. Summary suit — Leave 
to defend granted on condition of furnishing 
security— Condition not fulfilled— E.r parle 
decree — Same if appealable — Propriety of 
interlocutory order whether can be challeng- 
ed. 32 Bom. L.R. 660=125 I.C. 438=1930 
B. 364. 

Appeal. — A n appeal lies from an order 
refusing to set aside an ex f>aric decree. 2 

B.644. S-re 42 C. 735. 



1286 


The Civil Court Manual (Imperial Acts) i [0«.S7^ R*4 


(3) The defendant may at any time within ten days from the service of such summons for 
judgment by affidavit or otherwise disclosing such facts as may be deemed sufficient to entitle him 
to defend, apply on such summons for leave to defend the suit. Leave to defend may be granted to 
him unconditionally or upon such terms as to the Judge appear just. 

(4) At the hearing of such summons for judgment if (a) the defendant has not applied for 
leave to defend or if such application has been made and is refused, the plaintiff shall be entitled to 
judgment forthwith, or if (h) the defendant be permitted to defend as to the whole or any part of 
the claim the Judge shall direct that on failure to complete the securi^ (if any) or to carry out such 
other directions as the Judge may have given within the time limited in the order, the plaintiff shall 
be entitled to the judgment forthwith.” 

[Lahore.) In r. 3 the following sub-rule (3) shall be irurr/rt/ : — 

‘‘ (3) The provisions of S. 5 of the Indian Limitation Act, 1908, shall apply to applications 
under sub-rule (i).” 

4. After decree the Court may, under special circumstances, set aside the 

... decree, and if necessary stay or set aside execution, 

ower to set asi c rcrcc. leave to the defendant to appear to the 

summons and to defend the suit, if it seems reasonable to the Court so to do, and 
on such terms as the Court thinks fit. 

5. In any proceeding under this Order the Court may order the bill, hundi 

or note on which the suit is founded to be forthwith 
Power to order bill, etc., to deposited with an officer of the Court, and may further 

Court^ ' ° ° order that all proceedings shall be stayed until the 

plaintiff gives security for the costs thereof. 

6. The holder of every dishonoured bill of exchange or promissory note 

shall have the same remedies for the recovery of the 
Recovery of costs of noting expenses incurred in noting the same for non-accept- 
non-acccptancc of dishonoured non-payment, or otherwise, by reason of such 

1 or no c. dishonour, as he has under this Order for tlie recovery 

of the amount of such bill or note. 

7. Save as provided by this Order, the procedure in suits hereunder shall be 

the same as the procedure in suits instituted in the. 

Procedure in suits. * 

ordinary manner. 

ORDER XXXVIII. 

Arrest and Attachment before Judgment. 

Arrest before Judgment. 

I. Where at any rtage of a suit, other than a suit 
of the nature referred to in section 16, clauses (a) 
to {d)y the Court is satisfied, by affidavit or otherwise, 


Where defendant may be 
called upon to furnish security 
for appearance. 


NOTES. 

O. 37, R. 4.— An order rejecting an ap- 
plication under this rule is not appealable. 
An appeal is competent from the decree 
passed under O. 37 and the rejection of an 
application under R. 4 could also form a 
ground of appeal preferred against the de- 
cree passed. 39 P.L.R.J. & K. 11. See 
also 42 Cal. 73S. Elach partner has a right 
to apply for leave to defend where a suit is 
brought against a firm under O. 37. There 
is, of course, a period of limitation for such 
application but in a case where it is shown 
that a partner was deprived of an opportu- 
nity for applying for leave to defend, the 
Court ought to exercise its power under O. 
37, R. 4, by setting aside the decree, restor- 
ing the suit and allowing leave to defend. 42 
C.W.N. 820. 

O. 38, R. 1.— An application in writing 
to enforce an award under Sch. 11, para. 20i 


becomes a suit for the purposes of O. 38 
dealing with attachment before judgmeiU. 

1927 B. 259=29 Bom.L.R. 342=10f .LC. 

430. Arrest before judgment— Security for 
appearance — Order when to be 
cipics gui<ling in passing orders. See 50 M. 
27=1926 M. 584=50 M.L.J. 348. 

Scope and Object of. — T he object of tne 
surety bond under this rule is to secure the 
rights of judgment-creditor. Goyernment is 

not interested in the proceedings in 
28 I.C. 92=8 S.L.R. 270. Small Cau« Court 
cannot attach immovable property. 28 '-. vv- 
N. 16=1924 C. 193. Rulings to the con- 

trary are not now good law. 

I of 1926. Merc fact that an appeal « 
ing against a decree is no "2* 

enforcing execution by ^60^ 

tion has not been staywl. 19^ L.^^. 
Morwjagee. Right 

not obtain an order for attachment before 
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{a) that the defendant, with intent to delay the plaintiff, or to avoid any 
process of the Court or to obstruct or delay the execution of any decree that may 
be passed against him, — 

(i) has absconded or left the local limits of the jurisdiction of the Court, or 

(ii) is about to abscond or leave the local limits of the jurisdiction of the 
Court, or 

(iii) has disposed of or removed from the local limits of the jurirdiction 
of the court his property or any part thereof, or 

{b) that the defendant is about to leave British India under circumstances 
affording reasonable probability that the plaintiff will or may thereby l>e obstructed 
or delayed in the execution of any decree that may be passed against the d( fendant 
in the suit, the Court may issue a warrant to arrest the defendant and bring him 
before the Court to show cause why he should not furnish security lor his appearance. 


Provided that the defendant shall not be arrested il he pays to the olluer 
entrusted with the execution of the warrant any sum specified in the warrant as 
suflicient to satisfy the plaintiff’s claim ; and such sum shall be held in deposit 
by the Court until the suit is disposed of or until the further order ol the Court. 


-2. (i) 

Security. 


Where the defendant fails to show such cause the Court shall order 

him cithor* to deposit in Court money or other property 
sufficient to answer tin* claim against him, or to furtnsh 


security for his appearance at any time when called upon while the suit is pending 
and until satisfaction of any decree that may be passed against him in the suit, or 


NOTES. 

judgment of the mortgagor's other proper 
tics, simply on the ground that mortgagor 
had suffered his other properties to be sold 
in execution of other decrees for payment of 
(»(n'ernmcnt Kevcmie. He must show that 
mortgagor had been deliberately and fraudu- 
lently effecting sales or mortgages of his 
other proi>crties with a view to defeat mort- 
gagee’s right to personal decree. 36 C.W. 
N. 746=1932 C. 790. See also 33 Bom.L. 
K. 514=1931 B. 329; 3 P. 966 ; 46 C. 245; 
16 A. 186. 

Illustrative Cases. — Where the master of 
a vessel is sued for repairs done to the 
vessel, arul he is about to leave the juris- 
diction of Court with the vessel, he can 
be arrested under this rule. 14 C. 695. 
An oflicer proceeding from Burma to Eng- 
land c»n leave, and who resides for a few 
days at Madras can also be arrested. >8 
M. 205. Minor defendant without guardian 
— Conditional order of attachment of pro- 
perty is valid. 106 I.C. 142=1928 M, 1. 

Suit for Damages for Malioous Attach- 
ment. — Where an application to vacate order 
for attachment before judgment was not 
prosecuted to its conclusion, no suit for 
malicious attachment is maintainable as long 
as the original order of attachment had not 
been set aside. 59 C. 1073=36 C. W. N. 
447=1932 C. 821. Injunction restraining 
alienation of properties— Prejudice to busi- 
ness ciipacity and loss of faith in credit 
not grounds for award of damages. 59 C. 
1082= 36 C.W.N. 323=1932 C. 695. 

O. 38, R. 2 . — Where a warrant of arrest 
is or<lere<l under K. 1 and the person pro- 
ceeded against offers to furnish security, the 
security should be limited to the amount 


claimed. 56 C. 700=1929 C. 732. The re- 
turn of a plaint in suit on the ground that 
the Court has no jurisdiction terminates ihe 
litigation and ihe re-presentation of the plaint 
in a dilTcrent Court in effect starts a fresli 
litigation on tJic same cause of action. Where 
a surety executes a bond undertaking to be 
responsible for the appearance of the defen- 
dant in an application for arrest of the de 
fendant before judgment in a suit, and the 
plaint is subsequently returned for presenta- 
tion to another Court having jurisdiction, the 
bond cannot be taken to cover the subsequent 
suit started by the re-presentation of the 
plaint to the Court having jurisdiction. It 
makes no difference that the plaint returned 
by the small cause side of a Court is re-pre- 
sented to the original side of the same Court. 
Since there has been a change in proceedings, 
that change on the principle of S. 133 of the 
Contract Act discharges the surely. 50 L. 
W. 426= A. I. R. 1939 Mad. 933= (1939) 2 
M.L.J. 816. Where a surety under R. 2 
gave a bond to produce defendant when call- 
ed upon to produce him and plaintiff decree- 
holder having made his application against 
the surety the latter produced defendant in 
Court but it appeared that defendant had 
previously applied for being adjudicated an 
insolvent and had obtained exemption from 
arrest, held, that the surety satisfied the con- 
dition of his bond when he produced defen- 
dant in Court and he was under no legal lia- 
bility to sec that he was in an attachable 
condition. 38 L.W. 832=65 M.L.J. 793= 
1934 M. 24. A surety bond which provides 
that the liability of the surety extends to pay- 
ing the amount claimed in the suit in the 
event of a decree being passed is not illegal. 
115 I.C. 244 (1). Money paid into Court 
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make such order as it thinks fit in regard to the sum which may have been paid 
by tha defendant under the proviso to the last preceding rule. 

(a) Every surety for the appearance of a defendant shall bind himself, 
in default of such appearance, to pay any sum of money which the defendant may 
be ordered to pay in the suit. 

„ . L 3- (0 A surety for the appearance of a defendant 

.ur/ty" b/dirch^ried.^^ time apply to the Cour t in which he became 

such surety to be discharged from his obligation. 

(2) On such application being made, the Court shall summon the defendant 
to appear or, if it thinks fit, may issue a warrant for his arrest in the first instance. 

(3) On the appearance of the defendant in pursuance of the summons or 
wan ant, or on his voluntary surrender, the Court shall direct the surety to be 
discharged from his obligation, and shall call upon the defendant to find fresh 
security. 

4. Wlicre the defendant fails to comply with any Older under rule 2 or rule 3, 
„ , , , r , the Court may commit him to the civil prison until 

faiuTo or fmd .decision of the suit or wdicrc a decree is passed 

fresh securiiv. against ilic dclcndant, until the decree has been satis- 
fied : • 

Provided that no person shall be detained in prison under this rule in any 
case for a longer period than six months, nor for a longer period than six weeks 
when the amount or value of the sul)ject-mattcr of the suit does not exceed fifty 
rupees : 

Provided also that no pci-son shall l)c detained in prison under this rule 
after he has complied with sucli order. 

Attachment before Judgment. 

5. (i) Where, at any stage of a suit, the Court 

is satisfied, Ijy affidavii or otherwise, that the 
defendant, with intent 10 obstruct or delay the executioit 
of any decree that may be passed against him, — 


Whrre defendant may be 
called upon to furnish security 
for production of properly. 


NOTES. 

by a defendant arrested before judgment 
suflicient to answer the plaintiff’s claim, is 
ear-marked for the suit and is subject to the 
lien of the plaintiff for his decree amount in 
case he succeeds. 41 M. 1053=36 M.L.J. 
355. His Hen subsists even when the claim 
of decree-holder is disallowed but subsequent- 
ly upheld in appeal. 97 l.C. 1020=51 M. 
L.J. 436=1926 M. 1104. Insolvency of de- 
fendant before decree docs not vest the 
money in Ofiicial Receiver. 51 M.h*T. 436. The 
case is different if security is given for the ap- 
pearance of defendant (39 903; 29 B. 405, 

Dist) 51 M.L.J. 436, O. 21, K. 63 requires 
a claimant whose objection to .an at- 
tachment before judgment has been disallow- 
ed to bring a suit on his title within the 
period prescribed by Art. 11. (41 M. 23, 

overruled.) 41 M, 849=35 M.L.J. 231 
(F.B.). 

O. 38, R. 3.— -Section 135 of the Contract 
Act has no application to the case of a 
surety under this rule and his obligation con- 
tinues even though the parties to the suit 
entered into a compromise on the strength 
of which a decree was passed by the Court. 
37 M.L.J. 435=43 M. 272. Order dis- 
charging surety but directing judgment-deb- 


tor not to leave the Court— Legality. 1929 
L. 1(^. Surety's applicaion for discharge 
— Production of judgment-debtor — With- 
drawal of application of discharge — Subse- 
quent insolvency of judgment-debtor— Surety 
not discharged from his obligations. 6 R. 
241=1928 K. 1M=11I l.C. 15. 

O. 38. K. 4.— Imprisonment under this 
rule becomes after decree, imprisonment in 
execution of a decree. 7 B. 431. Where 
in execution of a money decree, ihc share 
of a Hindu co-parccncr In the family pro- 
perty was attached during his lifetime and 
brought to sale after his death his intertst 
passes t6 the auction-purchaser and 
the title arising from survivorship. [4 M. 
302, (Foil.); 5 C. 48 (P.C.): C 179 

(P.C.) Ref.] 24 l.C. 667=1914 M.W.N. 

38. R. 5: Scope of Rule,— Application 

to restrain person temporarily 
drawing :uiiount at his credit and L 

order thereon arc really at' 

fore judgment. 16 l.C. 473; 1929 R. 

It is essential that plaintiff must 
a prima faeit case before any 

fore judgment or an ^tcHer- 

c(l. Court must be satisfied th^ mtm 

enoe i.s necessary to prevent injury 
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{a) is about to dispose of the whole or any part of his property, or 


NOTES. 

irreparable, and that the mischief or incon- 
venience likely to arise in consequence of 
refusal will be greater than that from grant- 
ing it. Neither an attachment nor an in- 
junction should be lightly granted. It is 
only where it is essential that properly should 
be kept in its existing condition pending the 
suit that the Court should interfere under 

O. 38, R. S (1) or under O. 39, R. 1. 61 

C. 814=38 C.W.N. 7;i=1934 C. 694. O. 
38, R. 5 sets out the conditions necessary to 
be fulfilled before an attachment before judg- 
ment can issue. The Court must be satisfied 
that a defendaitt is about to transfer his pro- 
perty in order to defeat or delay the interests 
of the creditor, who seeks to obtain a decree 
against the debtor concerned. Where a debt- 
or had transferred more than 80 per cent, of 
his proi>crty including his residential house 
and had alo changed the name of his firm, it 
was held that the circumstances justified an 
order under O. 38, R. 5. 1941 A.M.L.J. 

30. Before the power under O. 38, R. 5 is 
cxerct>cd, the Court must be satisfied that 
transfers arc going to be made by the defen- 
dant after the suit has been filed and that 
such triinsfers are made with the object of 
frustrating the pl.aintitT, if he wins the suit, 
in executing the decree. Mere allegations to 
that effect are of no avail, the facts have to be 
positively proved by s.itisfactory evidence. 
Though for the purpose of finding out the 
intention with which transfers are going to 
l>c effected hy the defendant, previous transac- 
tions may be referred to. they must be tran- 
sactions subsequent to the filing of the suit, 
'riu- applicuit for attachment must adduce 
evi<leiicc to show what proi>crties are going 
to be transferred, to whom they are going to 
be transferred, and under what circumstanc- 
es. 17 Pat. 89=19 Pat.L.T, 492=1938 

P. 'it. 161. See also I.L.R. (1941) Kar. 362 
= 1941 Sind 178. Attachment before judgment 
confers no right on the party who obtains 
the order of atl.^chmcnt. 37 A. 578=13 A 

I. .j. 7.12; 151 PC. 317=59 C.L.J. 18=1934 
C. 426. Nor docs it give any interest in 
the attached property. 30 I.C. 38=21 C.L. 

J. 614. .A person gets no rights through 
his attachment before judgment, if the de- 
fendant is adjudicated insolvent after the 
attachment but before the decree and the 
property vests in Official Receiver, 117 I. 
145=1930 S. 127. W'here during pendency of 
a suit dcfciKlant agreed and paid a certain 
amount into the hands of plaintiff's pleader 
in part satisfaction of the money to which 
plaintiff may become entitled and phaintiff sub- 
sequenty obtained a decree but meanwhile 
another creditor filed an application in insol- 
vency an<l defendant was adjudged Insolvent 
after the decree in the earlier suit had been 
made. Held, that the money deposited with 
plaintiff's pleader in the earlier suit did not 
form part of the assets of the insolvent and 

C. C. Nf.-162 


original plaintiff was entitled to appropriate 
the same towards his decree. 145 I.C. 826 
=37 C.W.N. 475=1933 C. 625. The pro- 
perty may be movable or immova- 
ble and it is immaterial whqthcr it 
is in the actual possession of defen- 
dant or of some other i>erson on his behalf. 
17 A. 82; 9 Bom.L.R. 540. A conditional 
order of attachment that simply prevents the 
property from alienation by the minors pend- 
ing the disposal of the applicaltion for ap- 
pointment of a guardian is not invalid merely 
because the guardian proposed appears in 
Court and says he is unwilling to act. 106 

I.C. 142=1928 M. 1. 

()«dkr fok attachment UNDi-ik — G rounds 
FOK — Proof of PKEstWT intf.niton. — In an 
application for an attachment before judg- 
ment under R. 5 (1), plaintiff must tho- 
roughly satisfy Court that defendant intends 
to obstruct or delay the execution of any 
decree that might be passed against him or 
with such intent is about to dispose of his 
properly. Mere vague allegations are not 
sufficient; nor w’ould the mere fact that de- 
fendant has in the past mortgaged or dis- 
posed of his properly be a sufficient ground 
for levying attachment. There must be a 
present intention. Where the aflid.Tvit in sui)- 
port of application for attaclimcnt is sworn 
not by plaintiff himself, hut by an employee 
of his, who states that defendant is trying 
or is about to dispose of his properties 
with intent to obstruct and delay the exe- 
cution of the decree, and that the statements 
are based partly on information and partly 
on belief — without stating which are based 
on belief, and which on information held, 
that the affidavit was defective and inade- 
()uate, and that the attachment was rightly 
refused. Under R. 5 (1), the Court may 
be satisfied ’‘otherwise", i.c. , from admis- 
sions in the objections filed by the defendant, 
if there are such admissions. 61 C. 814=38 
C.W.N. 771 = 1934 C. 694=38 P. L.R. 
772 — 1936 L. 33. It is doubtful if circum- 
stances would ever arise which would justify 
Court in allowing an order of attachment in 
respect of property under the control of the 
Court of Wards. 150 I.C. 1142=1934 N. 
169 (2). Where it was alleged that defen- 
dant company were realising their assets to 
prevent satisfaction of plaintiff’s claim, held, 
that it was a fit case to order attachment be- 
fore judgment. 148 I.C, 719=1934 L, 594, An 
order of attachment before judgment can 
only be made after defcnd.ant fails to show 
cause to the contrary or to furnish security. 

23 I.C. 107; 1936 A.L.J. 314=163 I.C. 

— 1936 A. 408. The power should be 
exercised only on clear proof of the existence 
of the mischief aimed at. 5 Pat.L.T. 124= 
1924 P, 312. If Court accepts the view that 
defendant has no intention of alienating the 
propcrt>*, there is no power to order attach- 
ment. {Ibid.) Intent to obstruct or to dc- 
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NOTES. 

lay the execution within the terms of the 
rule must be clearly proved. Vague allegations 
will not suffice. ^ Bom.L.R. 1228=46 B. 
431; 1928 P. 172; 44 I.C. 240. See also 
41 I.C. 89.^ Trustee failing to produce 
accounts. Defendant attempting to dispose 
of property during pendency of suit is not 
enough, 45 B. 1256=23 Bom.L.R. 550. Alle- 
gation that defendant is running into debts 
is not sufficient. 1927 C. 354^101 I.C. 9 
=31 C.W.N. 432. Sec also 94 I.C. 880= 
1926 C. 855. Court ought to withdraw at- 
tachment before judgment on the dismissal 
of a suit. Attachment is not however reviv- 
ed by reversal of the dismissal on appeal. 
9 I.C. 918=13 C.L.J. 243. An attachment 
applied for before judgment but actually 
effected after decree has still the force of 
the attachment before judgment. 42 M. 1 
=35 M.L.J. 387. Dismissal of the subse- 
quent execution application will not put 
an end to the attachment. (/6id.) /\n 

attachment before judgment ceases to be 
operative on the dismissal of the first 
application for execution. (17 N. L. R. 
121, Foil.) 1922 N. 81. See also 1937 A. 
L.J. 348=1937 All. 424. Where property is 
attached before judgment a decree in plain- 
tiffs favour does not determine the attach- 
ment which continues in force. 1919 Pat. 

H. C.C. 465=53 I.C. 20. An attachment 
followed by decree prevents the accrual of 
title by survivorship where judgment-debtor 
dies after attachment of decree but before 
the order for sale. 24 I.C. 320=26 M.L. 
J. 517. An attachment before judgment be- 
comes one in execution on an application for 
execution, and R, 57 of O. 21 will 
apply to it equally with the other rulles of 
O. 21. 63 I.C. 712=17 N.L.R 121; 31 
Bom.L.R. 1101 = 1929 B. 455. Sec also m? 
All. 424, Civil Court has no power to issue 
a warrant of attachment before judgment on 
property situated without its jurisdiction. 25 

I. C. 771. See also 8 M. 20; 5 B.H.C.R. 


N. 870. A mortgagee may, after prelimi- 
nary decree, attach other properties of the 
mortgagor, if the hypothecation is insuffi- 
cient and mortgagor intends to dispose of 
his other properties fraudulently. 46 C. 
245; 37 A. 423=13 A. L.J. 565; 1929 L. 402. 
Mortgagee decree-holder selling portion of 
mortgaged property and realising subs^- 
tial amount — Reminder not sold — Applica- 
tion by him to attach non-mortgaged pro- 
perties — Maintainability. 1936 A. L. J. 314 
=1936 A. 408. Attachment before judg- 
ment — Money deposited by sureties for re- 
lease of attachment — Assets held by Court — 
Rateable distribution. 26 C. W. N. 16^fc= 
1922 C. 19. A surety’s liability ceases as 
soon as the first Court dismisses the suit. 
His liability is not revived by appeljate 
Court subsequently decreeing plaintiffs 
claim. 29 I.C. 271=147 P.L.R. 1915; 47 
M.L.J. 523; 12 B. 71; 5 R. 492. See also 
12 Bur.L.T. 89=52 I.C. 930. But if trial 
Court decrees the suit, and appellate Court 
dismisses it and second appellate Court 
restores the decision of trial Court, the 
liability of surety is also restored'. 14 
Rang. 361=1936 Rang. 342. Surety enter- 
ing into agreement before trial Court is 
bound by decree passed in appeal. 51 B. 31 
= 1927 B. 84=99 I.C. 820. But see 5 R. 
492. Where a surely bond has been given 
for the property attached before judgment 
the decree in the suit can be executed against 
the surety also. 45 I.C. 429=11 S.L.R. 
122. Surety under — Bond — Amount of 
Bond providing for liability of surety for 
decretal amount and not value of 
to be attached — If illegal. 1936 C. 143. The 
liability of the surety is the same whether 
the judgment has been arrived at by the 
Courts after a regular trial or on an award 
passed by the arbitrator appointed m ine 
suit. Arbitration is an ordinary incident oi 
the suit. 1936 C. 143. An order of discharj^c 
of surety without notice to the parties i 
rcscindable at the instance of any party. 


570; 24 C.L.I. 533=22 C.W.N. 160. But 
see 1926 L. 330=93 I.C. 361; 1928 L. 376. 
Property outside the jurisdiction of High 
Court — Mode of attachment. See 94 I.C. 
116=1926 B. 278=28 Bom.L.R. 380. See 
O. 38, R. 13 newly added by Act I of 1926, 
which was passed to set at rest the con- 
flict of rulings between the different High 
Courts regarding the power of a Court of 
Small Causes to order attachment before 
judgment of immovable property. As to 
the conflict of rulings before Act I of 1926, 
see 1923 C. 176; 49 C. 994; 1925 C. 1 : 52 
C. 275; 82 I.C. 109=40 C.L.J. 119; 28 
C.W.N. 10.56; 48 M. 488=1925 M. 589; 
43 I.C. 717; 53 I.C. 814; 46 C. 717=31 
C.L.J. 179. There is no suit before Court 
until the application to sue m forma pau- 
peris has been granted. Consequently Court 
has no jurisdiction to attach dcfci^ant's 
property before judgment before application 
is filed as a suit. 25 C.L.J. 159=21 C.W. 


I.C. 919. 

loncE. TO Party— Form of Norria..— 
1 C of notice to defendant is absolutely 
essary before an order is passed. W 
notice is issued, no foundation 

the order of attachment 
It, the Court must faithfully and J 

ry out the stringent procedure as ^i<l 
/n in R. 5 and no short cuts arc 

siblc. 38 P.L.R. 772=1936 L. 3L An 

cr granting application for .j-g to 

ore judgment without issumg 

endant under O. K. a x' « R 6 
mod to have been one (L 3^ k. ^ 

1 is therefore appealable under O. » . 

1936 L. 33. Even if berets 
linst the order, the Court for 

morandum of **the ground 

ision, and can 

,t the order of the L^ri defiance of 
I unfair and was passed m the uenan 


« 
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NOTES. 

the legal procedure prescribed by the Code. 
1936 L. 33. Notice to the party under R. 5 
should be sent on Form No. S, Appendix F. 
Issuing notice on the general form merely 
directing the defendant to appear on the date 
fixed and show cause against the application 
and informing that if he did not appear and 
show cause the application would be dis- 
posed of in his absence amounts to an irre- 
gularity and is objectionable though^ not 
necessarily wholly ultra virrs or void ab 
initio. 148 I.C. 509=1934 A. 4S6. The 
wording of O. 38, R. 5 and of Form No. 5 
in Appendix F to the Code, shows that the 
legislature intended that the notice to the 
defendant to furnish security or to show 
cause against it and the order for the con- 
ditional attachment of his property should 
be issued simultaneously and in one and the 
same form. Where, therefore, the notice 
issued under that rule only directed defend- 
ant to show cause why the application for 
attachment before judgment should not be 
allowed and it did not appear that any notice 
was to be (or in fact), issued to him about 
the furnishing of security, held, that the 
warrant was illegal, the resistance whereto 
was no offence unaer S. 186 of the Penal 
Code. Held, further, that even if a notice 
rclatirrg to security was in fact issued to 
defendant, as it was not consolidated with 
the order of attachment, the requirements of 
law' were not fulfilled. 146 I.C. 183=1933 
A.L.J. 932=1933 A. 759. Appendix F, 
Form 6— Surety bond under — Parties enter- 
ing into compromise — Surety is discharged. 
514 R. 118=1930 B. 122. Attachment be- 
fore judgment — Security — Attaching credi- 
tor whether acquires charge on money 
deposited. 32 T.C. 190=39 M. 903. A pro- 
clamation by beat of drum and affixing on the 
property a copy of the order in Form No. 5 
of Appendix F under O. 38, R. 5 does not 
constitute an attachment under the Code. If 
there is no publication of attachment in the 
form laid down under O. 21, R. 54, namely 
in Form No. 24 of Appendix E, there is no 
valid attachment. 65 C.L.J. 329=A.I.R 
1937 Cal. 375. 

Order Conditional under R. 5 (3) can- 
not be made without accompanying order 
under R. 5 (1) to furnish security or to 
shov/ cause why it should not be furnished. 
57 I.C. 907. Where a conditional order 
for attachment before judgment has already 
been issued it is not necessary to issue or 
serve a fresh order of attachment before 
judgment after the conditional order is 
made absolute. 37 C. W. N. 1164. Condi- 
tional order of attachment before judgment 

No order absolute — Validity of attachment. 
66 C. I-. J. 222. Security and attach- 
ment whether can be ordered at the same 
time. 1927 C. 354=101 I.C. 9=31 C.W. 
N. 432. What is not a conditional order 
33 I.C. 689=23 C.L.J. 392. Rule 5 contem- 
plates attachment of property which the de- 


fendant is about to dispose of and not of 
the proper^ already disposed of. 1928 L. 
772. 

Procedure under R. 5. See 106 I.C. 
80S. 

Meaning of Words. — The words "to pro- 
duce and place at the disposal of the Ciourt” 
refer only to such property as is capable of 
being produced in Court. 17 A. 82. "Is 
satisfied”, meaning of. 13 C.L.R. 356; 16 
A. at 188. 

Mortgage Suit. — In a mortgage suit, 
plaintiffs, sometime after applying for final 
decree, and before final decree was in fact 
passed, applied for attachment before judg- 
ment of the defendant's properties on the 
ground that he was about to dispose of his 
other properties in order to defeat the per- 
sonal decree that may be passed against him 
under R. 6. Held, that the application was 
maintainable at that stage. 1933 A.L.J. 
37=1933 A. 191. As to power of Court to 
order attachment before judgment of mort- 
gagor’s other properties, see 33 Bom. 
L.R. 514=1931 B. 329. (3 P. 966 ; 46 C. 

245; 16 A. 186, Foil.) See also 140 I.C. 
457=^ C.W. N. 746=1932 C. 790. Where 
a plaintiff in a mortgage jui/ has no right 
in a personal decree he cannot apply for 
enforcemerh of personal remedies. His 
remedy is limited to bringing the mortgaged 
property’ to said and he can only obtain a 
remedy from Hhe date of the auction sale. 
Until that auction sale he has no right to 
take possession of the property of any income 
of the property. Under those circumstances 
Court has no jurisdiction to appoint a receiver 
under O. 40 or pasi an order of attachment 
before judgment under O. 38, R. 5 or a 
temporary injundtion under O. 39. 150 I.C. 
1035=1934 A.L.J. 561=1934 A. 772. See 
also 146 I.C. 338=1933 A.L.J. 1269=1933 
A. 557. But the rulings of the other High 
Courts arc otherwise. See 1938 Mad. 325= 
(1938) 1 M.L.J. 249; (1940) 1 M.L.J. 

429; 1934 Bom. 54=40 Bom. L.R. 1226* 42 
C.W.N. 266=1938 Cal. 93; 40 P.L.R. 541 
and notes to O. 40, R. 1, under heading 
"In mortgage suiV’, infra. 

Property outside Jurisdiction can be the 
subject-matter of an order of attachment 
before judgment. 9 R. 561 = 1932 R. 279. 
The word "property” in O. 38, R. 5 means 
property already in existence, belonging to 
and at the disposal of the defendant. A sala- 
ry which has not yet been earned or paid, 
cannot be ‘disposed’ of until it has at least 
become payable. It is, therefore, clearly il- 
legal to attach before judgment a moiety 
of the salary of a public servant or of any 
employee until it has accrued. 1937 Rang. 
L.R. 108=A.LR. 1937 Rang. 292. 

Foreign Statf. Property in Civil Court 
constituted under Order in Council under 
Foreign Jurisdiction Act is not competent 
to attach before judgment movable property 
of a defendant British subject which is in a 
foreign Strfte. 134 I.C. 822=1931 L. 723. 
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(b) is about to remove the whole or any part of his property from the local 
limits of the jurisdiction of the Court, 

the Court may direct the defendant, within a time to be fixed by it, either to furnish 
security, in such sum as may be specified in the order, to produce and place at the 
disposal of the Court, when required, the said property or, the value of the same, 
or such portion thereof as may be sufficient to satisfy tlic decree, or to appear and 
show cause why he should not furnish security. 

(2) The plaintiff shall, unless the Court otherwise directs, specify the pro- 
perty required to be attached and the estimated value thereof. 

(3) The Court may also in the order direct the conditional attachment of 
the whole or any portion of the property so specified. 

6. (i) Where the defendant fails to show cause why he should not furnish 

security, or fails to furnish the security required, within 
Attachment where cause not the time fixed by the Couit, the Court may order 
shown or security not furnished that the property Specified, 01* such portion thereof as 

appears sufficient to satisfy any decree which may be 
passed in the suit, be attached. 


NOTES. 

Ai'I'EAL. — Order rejecting application for 
attachment — Absence of conditional order — 
Appeal from order rejecting — Maintainabi- 
lity. See 14 Pat. 1. The Code docs not 
contemplate appeal from order directing the 
defendant to furnish security. 50 C. 215 
= 1923 C. 639. Appeal lies from order of 
attachment made under O. 6. 50 C. 215. 

Where application for attachment before 
judgment is dismissed by the Court of first 
instance after hearing the defendants no 
appeal lies against that order. 33 I.C. b89 
=23 C.L.I. 392; 146 I.C. 838=1933 A.L. 
y. 1269=1933 A. 557. See also 14 P. I. 
Appeal from order is not limited to the 
grounds mcntionc<l in Kr. 5 and 6. Or<lcr 
under K. 5 that certain properties arc not 
attachable is maintainable. Such an appeal 
docs not become infructuous by the subse- 
quent passing of a decree. 53 C.T..J. 2KQ 
=37 C.W.N. 978=1933 C. 757. Where the 
trial Judge issues a notice to the defendant 
to show cause why the application of the 
plaintiff for attachment before judgment of 
the property of the defendant be not granted 
and at the same time onlcrs attachment of 
the same and the defendant objects to the 
attachment but voluntarily offers security 
pending disposal of the plaintiff's api>)ication 
for attachment before judgment, the appellate 
Court cannot cancel security merely because 
it thinks that the attachment is illegal. .\. 
I.R. 1937 Lah. 780. Where Court directed 
defendant to give security for satisfaction 
of any decree that may be passed in favour 
of plaintiff and noted that on failure of secu- 
rity being furnished further action under 
R. 6 would be taken and defendant failed to 
furnish security, held, that appeal against the 
order was maintainable though no formal 
order of attachment had been made. 148 
I.C. 719=1934 L. 594. 

Revision. — No revision lies from order of 
dismissal of application for attachment be- 
fore judgment. See 146 I.C. 338=1933 A. 
L.J. 1269=1933 A. 557. 


Compensation for Wrongful Attach- 
ment. — Compensation under S. 95 can be 
awarded even in respect of conditional altach- 
menls before judgment. 35 C.W.N. 546. 
Where tlie only ground put forward in 
application was that unless the attachment 
was made plaintiff in the event of success 
would have difficulty in realising the decretal 
amount, an order of attachment would be 
entirely unjustified. Where such application 
was granted the case is clearly one in which 
defendant is entited to reasonable compensa- 
tion against plaintiff under S. 95. 151 I.C. 

283=11 O.W.N. 1135=1934 O. 429 (2). 

O. 38. Rr. 5 and 6. — There is no 


justification for the view that in order that 
Rr. 5 and 6 of O. 38 should apply there 
must be a transaction subsequent to the insli- 
tulion of the suit. There is nothing in the 
plain words of the rules which would make a 
transaction siibse(|iicnt to the institution of 
the suit a con<lition precedent to the applica- 
tion of Rr. 5 and 6, R. 5 refers not to the 
past but to the future. It refers to a defen- 
dant who with a particular intent is about 
to dispose of the whole or part of his pro- 
perty. ITic fact that he has done so after 
the institution of the suit may be strong evi- 
dence of the future intention provided lie has 
any property left. But transfers before the 
institution of the suit may, as evidence of 
conduct he evidence of intention 
institution of the suit. 1941 Sind 178— 

I.L.R. (1941) Kar. 362. , . 

O. 38. R. 5 and S. 64 .— Though the 

order of attachment before judgment shou 
comply with the provisions of O. .i*' 

that is, the order should be a conditional orucr 
accompanied hy a notice to the Ai. 

non-compliance with this procedure a ‘ 
lure to give the defendant an ^ 

furnish security docs JLi/rcn- 

order of attachment a nullity but -.'JJP ^ . 
ders it irregular liable to be set aside onl>, at 

the instance of the cn- 

party cannot ignore the „ holder’s 

force his mortgage against the decree ho 


O. 38. R. 8 ] 
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(a) Where the cieienaant shows such cause or furnishes the required security 
and the property specified or any portion of it has been attached, the C 9 uit shall 
order the attachment to be withdrawn, or make such other ordei as it thinks fit 

7 . Save as otherwise expressly provided, the 
Mode of making attachment* attachment shall be made in the manrter provided 

for the attachment of property in execution of a decree, 
8 . Where any claim is preferred to property attached before judgment cuch 
, . . ... . be investigated in the manner hereinbefore 

prX" y iScdlfor^Tud;- investigation of clai.ns to proplny 

ment. attached in execution ol a decree for ilie ijavment of 

money. 


NOTES. 

claims under attachment. 18 Lah. 756—40 
P.L.K. 280=1938 Lah. 49. 

O. 38, R. 6. — As to scope of R. 6, sec 
107 I.C. 276 (1). Order conditional under 
K. 6 cannot be passed unless the defendant 
has failed to furnish security, or fails to 
show cause. 57 I.C. 907. Sec also 1927 
C. 354=101 I.C. 9. O. 38, R. 6 might 
apply to an objection by the defendant but 
not to an objection by a third person. A. 
I.R. 1938 Nag. 321=1. L.R. (1940) Nag. 
509. Scope of cn(|uiry — Procedure prescri- 
bed by O. 21, Rr. 58 and 59 — Applicability 
— Person not having interest in property 
whether can apply. 48 C.L.J. 594=115 I. 
C. 268=1929 C. 162; 1928 L. 445 (1). 

Court attaching a debt cither before judg- 
ment or in execution has no power to enquire 
into the truth or existence of the alleged 
debt. 34 L.W. 906=61 M.L.J. 863. Appli- 
cation for attachment — Court ordering peti- 
tion closed on respondent undertaking not to 
alienate properties — Appeal lies against 
order. 1928 M.W.N. 125. (50 C. 215, 

Ref.) See also 140 I.C. 95=1932 A.L.J. 
228 — 1932 A. 269. In a suit on promissory 
note, plaintiff obtained attachment before 
judgment and thereupon a third person stood 
surely and executed a bond which recited: 
“If the suit is to be decreed in favour of 
the plaintiflf in accordance with the plaint he 
<an recover the decree amount from me per- 
sonally and from my properties and if the 
suit is to be dismiss(^ the security bond 
should get cancelled. On this condition this 
bond is executed.” Subsequently the suit 
was dismisssed for default but was after- 
wards restored to file, and a (Iccfce was 
passed in favour of the plaintiff. Held, that 
the security bond had reference to the ulti- 
mate issue of the suit in trial Court and 
that the restoration of the suit dismissed for 
default also restored the bond and that the 
surety coultl therefore be proceeded against 
and made liable. 58 M'. 721=41 L.W 479 
=68 M.L.J. 444 (F.B.). 

O. 38, R. 7. — The mode of executing 
attachment before judgment is the same as 
that provided for attachment after decree 
is passed. In the case of immovable pro- 
perty the procedure prescribed by O. 21, 
R. 54 should be adopted. 37 C.W.N. 1164 
=1934 C. 251; 182 I.C. 748=1939 Pat. 81. 


The meaning of the saving clause in R 7 
js that attachment before judgment in order 
to be effecuve must comply zvith the provu 
stons of Rr 5 and 6. Order of attachment 

defendant had failed to show cause to the 
wntrary or to funiish the security required. 
Where defendant has not been served with 
notice under R. 5 to furnish security or to 
show cause, the attachment is illegal and 

1933 A.L.J. I501=I934A. 165 
^hen there IS an attachment before attach- 
ment, umc for consideration of the question 
H'/icy/icr the attached debt is due to judgment, 
debtor can be decided when the garnishee 

-1933 146 I.C. 457 

iVJJ A. 481. Order of attachment before 

movables found at a certain 
a v^ fhf authorize the hociV to take 
1 things from that place 59 C 

.J. 389—1934 C. 780. No property can be 

ot attachment has been issued and secondly 
m execution of that order the other things 

done. Where however there was no posi- 
tive evidence that the attachment was not 
effected m accordance with law and no such 

K Court, 

held, that Court should give effect to the 

prcsumpiion regarding the regularity of offi- 
cial acts and proceed on the view that there 
was a valid att.'tchmcnt duly effected Cft 

C. 59« =134 I.C. 561 = 1931 C 763 Th* 

question w-hether a particular property has 
lieni attache^! has to be determined^with 
reference to the writ of attachment. Even 
inn^? P''o^'-ty IS mentioned in the applica- 

orde/''for j’^^sment and the 

«s made in terms of 

«?vc<l Lv .r* ‘-1 attachment 

mn«#' X. Court peon does not 

mention the property, the property cannot be 

said to be under attachment and the judg- 
ment-debtor IS not prohibited from transferr- 
ing It. 182 I.C. 748=A.I.K. 1939 pat. 

b. 38, R. 8.— This rule which prescribe': 

result. O. 21, R. 60 docs not apply to 
claims to property attached before judgment 

21. K. 63 applicable to orders passed on 
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9 . Where an order is made for attachment before judgment, the Court shall 

order the attachment to be withdrawn when the 
defendant furnishes the security required, together with 
security for the costs of the attachment, or when the 
suit is dismissed. 


Removal of attachment 
when security furnished or 
suit dismissed. 


10 Attachment before judgment shall not affect the rights, existing prior 

Attachment before judgment ‘o ‘he attachment of persons not parties to the suit, 
not to affect rights of strangers, nor bar any person holding a decree against the delend- 
nor bar decree-holder from ant from applying for the sale of the property under 
applying for sale. attachment in execution of such decree. 


NOTES. 

objections to attachment before judgment. 
9 R. 561=1931 R. 279. Enquiry under— 
Scope of— Power of Court to decide ques- 
tion of title. 119 I.C. 555=1929 P . 747. 

also 146 I.C. 457=1933 A. 481; 1933 
A. 953=147 I.C. 482. It is not necessary 
for any person who has a claim to property 
attached before judgment to prefer a claim, 
though he may do so if he wishes under the 
provisions of R. 8. His failure to do so, 
however, cannot amount to any negligence or 
justify his subsequent claim being dismissed 
under the proviso to O. 21, R. 58 (1). 31 
N.L.R. 426=1935 N. 222. See also 168 I. 
C. 364=1937 P. 245; 1937 A. 635. 

O. 38, R. 9. — On dismissal of a suit, 
attachment before judgment ipso facto comes 
to an end and docs not rewive when an 
appeal is lodged: 45 C. 780=22 C.W.N. 
927; 113 I.C. 63=1928 M. 976; even though 
Court did not pass an order withdrawing 
it. 53 M. 3^=1930 M. 514=58 M.L.J. 
675 (F.B.) (Overruling 56 M.L.J. 70). 
Even dismissal of a suit for default puts an 
end to attachment. It is not revived on the 
subsequent restoration of suit. 9 R. 472= 
134 I.C. 748=1931 R. 281 ; 48 L.W. 763 
=z(1938) 2 ‘M'.L.J. 1053. [But see 58 M. 
721 (F.B.) (noted supra under O. 38, 
R. 6).l The last words of R. 9 arc merclj 
directory. They do not mean that in the 
absence of an order removing the attachment 
on the dismissal of a suit, the attachment 
before judgment is rendered a perpetual at- 
tadhmerrt. (Ibid.) When a suit is dismiss- 
ed attachment before judgment terminates 
without any order of Court and if the 
judgment is reversed on appeal or annulled 
on review the judgment docs not revive it so 
as to affect alienations made before the date 
of such reversal. Even where plaintiff on 
the reversal of the decree of first Court dis- 
missing his suit and on appeal gets a decree 
in his favour and re-attachcs the property in 
suit his claim is not one enforceable under 
the original attachment. 1933 A.L.J. 1501 
=1934 A. 165. But see 1937 Sind 272. A 
surety who binds himself as such to be liable 
until the defendant fully satisfies the decree 
that might be passed against him is not dis- 
charged from liability on the dismiss^ of 
the suit by Ae trial Court. O. 38, R. v 
docs not say that the surety shall be reliev- 
ed from his liability on the dismissal of the 


suit. If an appeal is preferred against the 
dismissal of the suit and a decree is passed 
in appeal, the surety is bound by the appel- 
late decree and remains liable for the decree 
amount. 31 S.L.R. 165=A.I.R. 1937 
Sind 272. On the abatement of the suit the 
attachment before judgment also abates, but 
docs not revive when the abatement is set 
aside. 47 C.L.J. 282=1928 C. 234=109 1. 
C. 164. Suit in O. 38, R. 9 does not include 
proceedings in appeal. 5 R. 492=105 I.C. 
540=1927 R. 310. But see 51 B. 31. Surety 
for removal of attachment — Liability ceases 
on dismissal of suit. 5 R. 492=105 I.C. 
540=1927 R. 310; 1929 R. 94. But see 51 


B 31 

0 . R. 10.— O. 38, R. 10 is not limited 
to rights in rent. 23 C.L.J. 115=21 C.W. 
N. 158. Attachment before judgment only 
prevents alienation of property by judgment- 
debtor and docs not confer any priority of 
title on attaching creditor. It is no bar to 
attachment by another decree-holder. 151 
I.C. 317=59 C.L.J. 18=1934 C. 426. .Srr 
also 151 I.C. 683=1934 P. 413. Whcie 
helween the dates of attachment before judg- 
ment and the decree in a suit, another decree- 
holder against the same judgment-debtor 
attaches in the interval the same property ot 
the judgment-debtor, the attachment before 
judgment though earlier in point of time 
docs not confer any priority over the later 
allachmcnt, 15 I.uck. 2«7=A.I.R. IW 
Oudh 80. Agreement by attaching creditor 
consenting to sale of attached property does 
not require registration as attachment con- 
fers no right or interest in him. 151 I-'-- 
683=1934 P. 413. Attachment has no effect 

against the Official Assignee, 26 M. o/J, 

jrr 21 B. 273; 17 Ml 144; 31 Bom.L^R. 
.320. also S. 53. When adjudication s 

made, insolvent’s property vests in the Kccei- 
vers and the Receivers’ rights are 
ted by prior attachment, whether 
is before judgment or after decree. At^ 
ment by itself docs not give the attaemng 

creditor any charge or lien on P respect 
nor docs it give him any prion y ‘Qflf,. 
of the property attach^ as tV 695=-' 

the same*' provid"^^^^ ^a1ntiff"'aT Xs? 


O. 38, R. 13] 
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II. Where property is under attachment by virtue of the provisions of this 

Order and a decree is subsequently passed in favour 
of the plaintiff, it shall not be necessary upon an appli- 
cation for execution of such decree to apply for a re- 
attachment of the property. 


Property attached before 
judgment not to be rc>attached 
in execution of decree. 


12. Nothing in this Order shall be deemed to authorize the plaintiff to apply 

for the attachment of any agricultural produce in the 
/^icultural produce not possession of an agriculturist, or to empower the Court 
attac a c ore ju gmeni. order the attachment or production of such produce. 


Small Cause Court not to 
attach immovable property. 


*[13. Nothing in this Order shall be deemed to 
empower any Court of Small Causes to make an order 
for the attachment of immovable property.] 


LEO. KEF. 

* Added by Act 1 of 1926. 

NOTES. 

531; 33 C.W.N. 805. When a person at- 
taches property he also attaches the prohts 
thereof. 12W.R. 391. A re-attachment of 
property after decree does not imply an 
abandonment of an attachment obtained be- 
fore decree. 6 C. 129 (P.C.); 16 I.C. 
384; 56 C. 416. Where the attached decree 
is sold in execution of another decree the 
attachment ceases, and no further proceed- 
ings can be taken against the property on 
the basis of that attacliment. 2 P.L.T. 240 
=61 I.C. 922. Attachment before judg- 
ment — Property sold — Decree — Proceeds re- 
covered by previous decree-holder — Suit 
to recover share. 45 B. 360=22 Bom.L.R. 
1407. Attachment before judgment — Money 
decree-holder — Right to proceed against pro- 
perty — Priorities. 91 I.C. 93 (2) =1926 R. 
85. An agreement for sale entered into be- 
fore an attachment before judgment is 
perfectly valid and can be enforced. 106 
I.C 356=1928 P. 199=9 P.L.T. 5. See also 
41 Bom.L.R. 943;; 43 Bom.L.R. 206. So 
also subsequent sale in pursuance of contract 
of sale prior to attachment is not void. 1936 
N. 163. Sec also 41 Bom.L.R. 943; 43 
Bom.L.R. 206. Sale deed — Execution — 
Subsequent attachment of property sold — 
Deed registered subsequently — Effect — Sale 
not affected by attachment before judgment, 
i're A.I.R. 1937 Nag. 143. 

O. 38, R. 11. — Where there is order in 
execution for sale of a property attached 
before judgment under Art. 11, Limitation 
Act, the period of limitation is one year to 
set aside the order. 44 M. 902=41 M.L.J. 
252. But see also 41 M. 23. This rule 
ives the same effect to an attachment 
eforc judgment after a decree is passed as 
an attachment after judgment. 2 P.L.T. 
719=6 P.L.J. 332. O. 38. K. 9 refers to 
what takes place while suit is pending. 
R. 11 propides for what is to happen when 
suit is disposed of. After decree is passed 


attachment becomes one in execution and 
ceases to be one before judgment. 53 B. 
543=31 Bom.L.R. 652=119 I.C. 769=1929 
B. 321; 1938 Rang.L.R. 565. Attach- 

ment before judgment — Application for exe- 
cution — Dismissal for default does not 
terminate attachment. See 18 Pat.L.T, 
585=1937 Pat. 626=16 Pat. 589. Attach- 
ment before judgment — Decree passed in 
favour of attaching creditor — Subsequent 
attachment and sale of the same by a third 
party — Sale not confirmed — Original attach- 
ment is revived. 99 I.C. 895=44 C.L.J. 
553=1927 C. 240. Attachment actually 
made after judgment cannot be deemed in 
law to be made before judgment, simply 
because it happens that the application for 
such attachment was made before the judg- 
ment was actually passed. The legal effect 
of the attachment comes into being only 
when the attachment is actually made, and 
its nature is defined also by the time when 
it is made and not when it is ordered. 1937 
M. 84. There must be some unmistakable 
declaration of the decree-holder’s intention 
to execute the decree, before the attachment 
before judgment can become an attachment 
in execution of the decree. (Ibid . ) In 
ordinary cases such an election or declara- 
tion of intention would be made by present- 
ing an execution application, but in every 
case it is not necessary that it should be 
done in this manner and in no other. If 
intention to execute can be inferred by other 
circumstances it is sufficient. (Ibid.) 

Attachment before Judgment of Joint 
Family Property — Survivorship. — An at- 
tachment before judgment of a coparcener’s 
interest, when not followed by a decree 
during the said coparcener’s lifetime does 
not operate to defeat the right of suvivor- 
ship. 1931 M.W.N. 1015. 

^ O. 38 R. 12. — The w'ord “agriculturist” 
m O. 38, R. 12 must be interpreted in the 
same sense as in Ss. 60 and 61, C.P. Code 
and not differently. An “agriculturist” is 
a tiller of the soil who is unable to maintain 
himself othenvisc. 48 L.W. 380=1938 
Mad. 922={1938) 2 M.L.J. 487. 
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ORDER XXXIX. 

Temporary Injunctions and Interlocutory Orders, 

Temporary Injunctions. 

Cases in which temporary I. Where in any suit it is proved by affidavit 

injunction may be granted. or Otherwise — 


NOTES. 

O. 39: Applicability.— O. 39 is appli- 
cable to proceedings in liquidation of com- 
pany. 1926 L. 525=98 I.C. 10. 

Scope. — Court’s powers under this order — 
Application for attachment before judgment 
—Undertaking by defendant— Acceptance by 
Court and dismissal of application — Defen- 
dant subsequently acting in breach of 
untiertaking — Jurisdiction to punish. 44 L. 
W. 714=1936 Mad. 651. Apart alto- 
gether from O. 39, C.P. Code, the 
Court has ample jurisdiction to pass 
an order providing for the protection 
and security of the property which is 
the subject-matter of the litigation. Where 
an applicant for leave to sue m forma 
pauferxs also applied for an injunction to 
restrain the opposite party from dealing with 
the subject-matter of the litigation, it was 
held that the Court had jurisdiction to grant 
the necessary relief, though the question of 
pauperism had not been decided and the 
nroceedings had not been numbered as suit. 

I.L.K. (1940) All. 201 = 187 I.C. 813. 

O. 39, R. 1: Principle of Temporary 
Injunction.— The granting of temporary 
injunction is a matter of discretion. 26 M. 
168 (174); 1933 L. 203=14 L. 330; 1933 N. 
153=146 I.C. 727. As to inherent power to 
issue temporary injunction, see 1934 S. 179; 
140 I.C. 843=1933 L. 73. There is no general 
rule to guide tlie discretion of Courts. 29 
I.C. 855=21 C.L.J. 469. If the Court 
finds that there is a substantial question to 
be investigated and that matters should be 
preserved in status quo till final disposal of 
that question it is sufficient ground for 
granting injunction. 29 I.C. 855; 103 I.C. 
167=1928 S. 82; 110 I.C. 621. See also 1934 
L. 26 (2)=154 I.C. 421. It has sometimes 
been held that O. 39, Kr. 1 and 2 are not 
exhaustive of the Court’s power to grant a 
temporary injunction. But they do not seem 
to have given <lue weight to the words 'if 
it is so prescribed’ occurring in the opening 
para, of S. 94 of C.P. Code— ’Prescribed’ 
in that section clearly means prescribed by 
the rules. 1938 M. 190=(1937) 2 M.L.J. 
8^. Issue of temporary injunction is 
governed by the same principles as the grant 
of a permanent injunction at tlie trial of a 
case. That the suit would become in- 
fructuous if it did not issue is by itself no 
ground in law if there was no primn facie 
case made out in supjiort of it. 14 L. 330 
1=1933 L. 203. The real point is not how 
the question should be decided at the hearing 
of the case, but whether there is a substan- 
tial ({ucstion to be investigated. 1922 L. 
350. Court must first sec that there is a 
botui fide contention between the parties 
and then on which side in the event of 


success tlie balance of inconvenience will lie 
if the injunction does not issue. 1922 L 
356; 1923 L. 227; 1926 C. 837=95 I.C. 667 
=43 C.L.J. 405; 1926 P. 318=96 I.C. 623; 
1929 S. 182; 1930 S. 287; 1939 Mad. 750. 
In granting temporary injunction Court has 
to see balance of convenience and incon- 
venience of both sides. 66 I.C. 599 ; 46 C, 
1001=23 C.W.N. 677; 146 I.C. 67; 1933 L. 
621; 151 I.C. 862=1934 S. 136. When 
mortgagee or attaching creditor is proceed- 
ing to sell the right, title and interest of his 
debtor, the balance of convenience is in 
favour of the creditor, that no injunction 
should issue in such cases, and all that Court 
might do ex mafeurc cautcla is to require 
the creditor to give an undertaking that at 
the lime of the sale, whether it be through 
Court or otherwise, the intending purchasers 
should be informed of the pendency of the 
suit. 1929 S. 182. There must be a proba- 
bility of the plaintiff succeeding. 18 I.C. 
394=17 C.W.N. 964; 24 L.W. 839=1927 
M. 188=99 I.C. 383. When a decree has 
been passed against a party who is himself 
seeking the injunction, the Court has no 
jurisdiction whatever to grant the injunc- 
tion, merely because an appeal is pending in 
another suit, on the ground that the pro- 
perty is in dangei* of being wrongfully sold 
in execution. 43 I.W. 383=1936 M. 276= 
59 M. 744= 70 M.L.J. 257. The Court will 
have to be satisfied that the applicant has 
a prima facie case and further that the pro- 
tection of his interest requires that an m- 
junclion should issue temporarily. 17 I.C. 
219=23 M.L.J. 316; 1927 M. 188=99 I.C. 
383; 29 P.L.R. 50; 1939 M.W.N. 621= 
1939 Mad. 750; 103 I.C. 372; 110 I.C. 118 
= 1928 L. 235; 156 I.C. 698=1935 S. 128. 

The applicant must also show an actual or 
threatened violation of that right, productive 
of irreparable or at least serious damage; 
his conduct must be such as not to disentitle 
liim to assistance; it should be fair and 
honest, and in particular there must be no 
act|uiescence or delay. There must be a 
greater convenience in granting 0,*^” 
refusing the injunction; .and equally effi- 
cacious relief must not be obtainable by any 
other usual mode of proceedings, 
case of breach of trust. ICO I.C. J" 

Pesh. 11. That the defendant would not BC 
worse off if injunction is granted is o®P^P® 
ground for its grant. 15 P. 

T. 109=1936 P. 226. Where a plamtilT out 
of possession claims possession, the 
will not grant an injunction against a uc c 
dant in possession umlcr.a 
unless the threatened 

irreparable. 46 C. 100>=«,V, rlc 

146 I C 67=1933 L. 621; 1933 Jv, . • ^ 
word' ’’injury" means an act which is con- 
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(a) that any property in dispute in a suit is in danger of being wasted, 
damaged or alienated by any party to the suit, or wrongfully sold in execution of a 
decree, or 

(b) that the defendant threatens, or intends, to remove or dispose of his 
property with a view to defraud his creditors, the Court may by order grant a 
temporary injunction to r^estrain such act, or make such other order for the purpose 
of staying and preventing the wasting, damaging, alienation, sale, removal or dis- 
position of the property as the Court thinks fit, until the disposal of the suit or until 
further orders. 


NOTES. 

trary to law. 55 I.C. 403=2 L.L.J. 283. 
By the term “irreparable injury" is meant 
injury which is substantial and could never 
be remedied or adequately remedied or 
atoned for by damages. 1937 N. 137. 
Plaintiff as owner sold certain land, divided 
into building plots and approved by Munici- 
pality. Municipal Committee gave notice 
calling upon him to construct certain ex- 
ternal and interna] roads and informed that 
if he failed to do so, the committee would 
construct the roads and recover the cost of 
doin|[ so from the plaintiff. The latter 
brought a suit and applied for a temporary 
injtmction to restrain the committee from 
acting in that way. Held, that the incon- 
venience caused to the plaintiff by refusing 
to issue an injunction would not be irrepar- 
able and could be obviously remedied by 
damages. Therefore he was not entitled to 
the injunction claimed by him. 1937 N. 137. 
Party to prove irreparable loss would accrue 
if injunction is not granted. 93 I.C. 848= 
1926 L. 435. In a suit for permanent in- 
junction a temporary injunction ought not 
to be refused where the refusal would defeat 
the object of the suit. 43 I.C. 24. As 
regards proper course when applications for 
mandatory injunctions arc made, see 16 
Bom.L.R, 288^38 B. 381. Under colour 
of temporary injunction a plaintiff cannot 
seek a relief, which forms the cause of 
action in the suit. 27 I.C. 617- 29 1 C 
855=21 C.L.J. 469; 18 I c’ 394=17 

I.C. 379= 34 Bom.L.R. 231=1932 B 

16fi: m3 S. 118, Suit for dedam- 

lion only— Another suit necessary to seek 
rclief--Injury which is sought to be pre- 
vented by injunction— Temporary injunction 
cannot be granted. % I.C. 439=1925 I 
But see 92 I.C. 723=1926 L, 523. A 
plaintiff making a considerable delay is not 
to be assisted at th^ expense of the defen- 
dant. 29 I.C. 855=21 C.L.J. 469. In 
granting temjiorary injunction Court should 
exercise wise discretion and see that the 
machinery of Court is not abused for 
fraudulent purposes. 9 I.C. 277. The 
order must not create totally new state of 
things. 67 I.C. 742; 66 I.C. 599. Defen- 
dant residing outside jurisdiction— Acts 
within jurisdiction — Interference with acts 
of religion. 4 P.L.T. 48. The onus is 
upon the petitioner to show that his incon- 
venience exceeds that of the other side. 70 
I.C. 864=15 S.L.R. 5. Conrt has no 
jurisdiction to grant injunction under its 

C. C. M.— 163 


inherent powers. 1927 M. 687=102 I.C. 
700=26 L.W. 899. See also 140 I.C. 843. 
Court has no jurisdiction to issue temporary 
injunction against a person not parly to suit. 
96 I.C. 540=1927 L. 284. Issue of lempo- 
rarj’ injunction against a co-sharer in posses- 
sion. 1928 C. 293. In granting or refus- 
ing injunction Court should have regard to 
balance of convenience. 144 I.C. 54 (1) 
= 1933 S. 118. (1929 S. 182, Foil.) 

Principles. — The object of an interim in- 
junction is to preserve status quo. When 
an application is made the Judge should ask 
himself the question whether the plaintiff is 
likely to suffer any damage or any irrepar- 
able damage and if he comes to the con- 
clusion that the plaintiff would not suffer 
any serious damage, injunction should be 
refused. 152 I.C. 563=1934 Cal. 713. In 
doubtful cases where the question as to the 
legal right is one on which Court is not 
prepared to pass an opinion, or the legal 
right being admitted, the fact of its violation 
IS denied, the course of Court is either to 
grant the injunction or to order the motion 
to stand over pending the trial of the legal 
right. In determining which of these alter- 
natives IS to be adopted, Court is governed 
by considerations as to the comparative 
mischief or inconvenience to the parties 
which may arise from granting or with- 
holding the injunction. 28 S.L.R. 161= 
1934 Sind 180. The power of a Court is 
very wide with respect to the issue of a 
temporary injunction and the injunction can 
be issued m any suit if it is proved to the 
satisfaction of the Court that the property 
m dispute in the suit is being wrongfully sold 
m the execution of a decree. There is no 
restriction m O. 39, R. 1 that the suit should 
be for the issue of a perpetual injunction if 

a temporary injunction is to be granted. 
177 I-C. 917._1938 Pesh. 67. Courts 
have an inherent jurisdiction to issue an in- 
junction m a proper case to prevent an abuse 
of the process of Court. Where the cir- 
cumstances require it, the Courts have power 
to act cx dchito justitiac in order to do real 
and substantial justice. Where the parties 
agreed that disputes between them should 
be agitated in a particular Court, and one 
of them in flagrant violation of the agree- 
rnent filed a suit in another Court, it was 
held that an injunction could issue to prevent 
Us prosecution in that Court. I L R 
(1940) All. 232=1940 A.L.J. 

1^0 All. 241. The basic principle on which 
injunctions should be issued is that the 
plaintiff must show that an injunction is 
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necessary to protect him from irreparable 
injury and that mere inconvenience is not 
enough ; by the term “irreparable injury” is 
meant injury which is substantial and could 
never be remedied or adequately remedied or 
atoned for by damages. 1937 Nag. 137= 
I.L.R. 1937 Nag. 313. 

Grant of Injunction and Attachment 
BEFORE Judgment — Conditions. — It is essen- 
tial that the plaintiff must make out a prima 
facie case before an injunction or an attach- 
ment before judgment can be granted. 
Court must be satisfied that interference is 
necessary to prevent injury which is irrepar- 
able, and that the mischief or inconvenience 
which is likely to arise in consequence of 
refusal will be greater than that from 
granting it. An attachment or an injunc- 
tion should not be lightly granted. It is 
onlv where it is essential that property 
should be kept in its existing condition 
pending the suit that the Court should 
interfere under O. 39, R. 1 or under O. 38. 
R. 5 (1). 61 C. 814=38 C.W.N. 771=1934 
C. 694. “Injunction pending disposal of 
the suit” period for which it is in force. 
43 A. 383=19 A.L.J. 174. Injunction 
granted pciideitte file ends with suit. 1930 
A. 387 (2). The offending of religious 
nreiudiccs is no groun<l for granting an 
injunction. 1 C.W.N. 429. 

O. 39 includes proceedings. 1926 L. 525= 
26 Punj.L.R. 803. 

Helay.— The essence of an application 
for an interlocutory injunction is that it 
should be made with promptness. Im- 
proper delay although it does not amount to 
acquiescence may deprive a plaintiff of his 
right to such a remedy. Injunction refused 
on account of delay in a case of infringe- 
ment of trade-mark. 139 I.C. 490. When 
the suit was delayed till the last <lay and 
the temporary injunction was applied for o»j 
the very day that the suit was instituted and 
the men were going to be discharged 
although it was known long before, that they 
were going to be discharged, held, that this 
in itself was a sufficient reason for refusing 
to issue the temporary injunction. 1933 L. 


203=14 L. 330. 

Temporary and Perpetual Injunctions. 
The rule refers only to temporary injunc- 
tions leaving perpetual injunctions to be 
governed by the provisions of the Specific 
Llief Act. 6 B. 266 ( 279). The issue of 
teiniKirary injunction is not governed by the 
same principles as the granting of a perma- 
nent injunction. 26 M. 168 (174). R. 1 
does not authorise Court to grant a tem- 
porary mandatory injunction. 24 L.W. JWV 
c=1927 M. 188=99 I.C. 383. But see 94 

I.C, 840=1926 S. 201. 

Withdrawal of Relief for Permanent 
Injunction.— Ordinarily if a plaintiff makes 
no prayer for a pcrmjment injunction in a 
plaint, a temporary or interim injunction of 
a like nature should not be issued, iiut 
there may be cases in which a rcUct in the 
shape of a permanent injunction may not be 


necessary the other reliefs granted by the 
decree being sufficient. Consequently the 
withdrawal of the relief for permanent in- 
junction cannot preclude plaintiff from 
asking for a temporary injunction. 137 

I.C. 519=36 C.W.N. 291=1932 C. 353. 

Injunction or Receiver. — Distinction 
between a case in which a temporary in- 
junction may be granted, and a case in 
which a receiver may be appointed. See 22 
C. 459 (465); 1 A.L.J. 527. Proof of 
waste is a ground for appointing a receiver. 
53 I.C. 760=10 L.W. 551; 105 I.C. 131. 
The digging of a well is not waste. W.R. 
(1864) 275. 

Notice of Application. — Notice, however 
short should, if possible, be given before an 
injunction is granted. 27 B. at 451. See 
R. 3. The other side must be given an 
opportunity to show cause. 7 A. 550; and 
when no ex parte order is made liberty to 
have it varied or set aside must be implied. 
9 A. 36 (42). 

Ex PARTE order. — Intcrlocutory injunctions 
can be very readily granted on the side that 
is asking for them undertaking to pay the 
person damnified by the granting of the in- 
junction any damage that that person may 
sustain. Where no such undertaking is 
forthcoming, injunction should not be granted 
ex parte except in very rare circumstances. 
184 I.C. 570=1940 Nag. 45=1939 N.L.J. 
483. 

Jurisdiction. — High Court can a*' 

injunction under its general equity jurisdic- 
tion independently of Code. 34 C. 97; 34 
C. 101. Sec also 1939 Cal. 642. High 
Court, as appellate or revisional autho- 
rity, has no jurisdiction to issue an injunc- 
tion apart from and except in accordance 
with the provisions of O. 39. (35 B.W. 

168, Diss. from.) 56 M. 563=141 I.C. 
607=1933 M. 500 (2)=64 M.L.J. 112. The 

injunction should be issued to the parly and 
not the Court. 2 A.L.J. 601. Onl)' Court 
in which the suit is filed, and not Court to 
which a decree is sent for execution ^n 
grant an injunction. 12 C. _ 515. An 
inferior Court can issue an injunction to 
stop a sale in execution of a decree by a 
superior Court. 23 C. 341. But see 3 
C. 480 (486). District Court cannot issue 
an injuiKtion to stay waste in respect oi 
property in dispute in a suit pending in 
subordinate Court. In case it wants o 
so it should withdraw the case to its own 
file. 2 Bom.H.CR. 103 . The mere Jet 
that a person resides outside the 
tion of Court is not per sc suOicicnt to pre 

vent the Ck)urt from granting ^ ^ 

2 C.W.N. 521. Application to rcstjin 

suit in a Small Cause ^urt "^**27 B- 

To lATf. f 
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also to order the arrest of a person dis- 
obeying it. though he be resident beyond the 
limits of its ordinary original jurisdiction, 
and to transfer the same for execution to 
the District Judge within whose jurisdiction 
such person resides. Such orders are not 
ultra vires or without jurisdiction. And the 
District Judge acts in the lawful exercise 
of his powers in arresting the party in exe- 
cution of the writ sent to him. 61 C. 971 
=38 C.W.N. 799=1934 C. 818. An appli- 
cation under O. 39, R. 1 (tj), can be made 
on behalf of a defendant who is entitled to 
come to the Court if any such act as is 
referred to in the rule is committed by the 
plaintiff. 49 L.VV. 441=1939 Mad. 495= 
(1939) 1 M.L.J. 519. 

Practice. — Before granting temporary 
injunction it is usual to put the applicant 
upon terms to abide by such order as Court 
shall think fit to make by way of damages 
resulting from passing of the order. 1 
A.L.J. 527. An application for an injunc- 
tion restraining the defendant in a pending 
suit from prosecuting on action in a foreign 
Court must be made at a very early stage 
of the proceedings. 59 I.C. 218=24 C.W. 

N. 735. A parly is presumed to have know- 
ledge of a prohibitory order "not to alienate 
his property" when it is made in the open 
Court, in the presence of the parties appear- 
ing before the Court. 42 A. 98=17 A.L.J. 
1127. An interlocutory injunction in a suit 
for perpetual injunction is dissolved ipso 
facto by the decree granting a perpetual in- 
junction. 42 C. 550=18 C.W.N. 1189. 

High Court, Powkrs ok.— T he powers of 
High Court in the matter of issuing injunc- 
tion arc not confined to the provisions of 

O. 39, Rr. 1 and 2. Any order may be made 
which justice and expediency require. 137 
I.C. 519=36 C.W.N. 291 = 1932 C. 353. 

also 136 I.C. 34f>=1932 M. 180; 1939 
Cal. 642. High Court, as appellate or revi- 
sional authority, has no jurisdiction to issue 
an injunction apart from and except in ac- 
cordance with the provisions of O. 39. 64 
M.L.J. 112=1933 M. 500 (2)=56 M. 563. 

Appeal. — An order of injunction is purely 
discretionary and a parU- appealing against 
it should prove that the Court acted wrongly 
in the excrci.se of its jurisdiction. 22 I.C. 
710=19 C.L.J. 305. See also 12 M. 186: 
1930 Sind 287; 146 I.C. 727=1933 N. 153; 

1933 L. 282. Order refusing grant of a 
temporary injunction is appealable. 18 C. 
L.J. 39=17 C.W.N. 996; 152 I.C. 563= 

1934 C. 713; but sec. 150 I.C. 15=36 P. 
L.R. 142=1934 L. 79 (2). Appellate Court 
should be very reluctant in interfering with 
the discretion exercised by lower Court in 
granting temporary injunction. 160 I.C. 
569=1936 Pesh. 11. An order granting 
temporary injunction esumot be the subject 
of an appeal but is subject to the revisional 
jurisdiction of High Court. 1927 M. 687 
= 102 I.C. 700= 26 L.W. 899. A security 
bond furnished in pursuance of an order of 
the trial Court under this rule becomes in- 


effectual as soon as the disposal of the suit 
L does not enure to the benefit of 

the decree-holder so as to enable him to 
enforce the decree of the appellate Court 
against the surety. 37 P.L.R. 489=1935 
71o» 

Revision.— A n applicant for a temporary 
injunction must show that he has a prifM 
faae. c^sc. Where the Court grants such 
an injunction in the absence of a printa facie 
pse. Its order is vitiated by material irregu- 
larity justifying interference by the High 
Court in revision. 1939 M.W.N. 621= 
1939 Mad. 750. 

Illustrative Cases; (1) Account Suit. 
—In a suit for recovery of money due on 
settled accounts application was filed for 
appointing a receiver and for order directing 
defendant to produce certain books of 
account not connected with the suit in order 
that the plaintiff, if he gets a decree, may be 
ui a better position to realise his decree- 
debt. Court ordered the production but 
defendant refused, whereupon the Court 
passed an order compelling him to produce 
them failing which a complaint was to be 
laid for disobedience of the Court's order. 
Held, that O. 39, R.^ 1 (5) had no appli- 
cation and that evin if it did spply it was 
overridden by O. 21, R. 41 and that the 
order should be set aside. 57 M. 635=148 
I.C. 79=1934 M. 199=66 M.L.J. 498. 

(1-a) Administration Suit. — Before an 
ajiplication for injunction can he granted 
under O. 39, R. 1, the applicant must show 
that the property with respect to which an 
mjunohon is prayed for is property in dis- 
pute in a suit. In a proceeding for the 
grant of letters of administration, it cannot 
be said that there is any property in dispute. 
No question regarding title to property can 
be decided in an application for probate or 
letters of administration. Hence, an appli- 
cation in such proceeding for an order 
restraining certain authorities from making 
payments of money lying with them whiclr 
are alleged to appertain to the estate of 
deceased and restraining certain person from 
withdrawing or receiving payments of the 
aforesaid money is not one which can be 
brought within the scope of O. 39, R. 1. 
1939 Cal. 642. 

(2) Arditoation Proceedings. — A n inter- 
locutory injunction should not be granted 
upon novel considerations interfering with 
aerators. 31 C.L.J. 167=24 C.W.N. 
912 — 47 C. 611.^ Principles governing grant 
of temporaiy- injunction restraining arbit- 
ration. 54 I.C. 546. 

(3) Alienation. — A n alienation pending 
a temporary injunction is not void. 253 

P.L.R. 1914=25 I.C. 180; 108 I.C. 395. 

A temporary injunction restraining alienation 
of a house pending decision of a suit for 
recovery of money does not render a sale 
void as against a ho}ui fide, purchaser for 
valuable consideration without notice of any 
fraud or collusion, on the part of the vendor 
even though it miglit have been made in 
defence of the restraining order. 1930 L. 
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8?&=128 I.C. 3(H. Se£ also 1930 A. 387 
(2)(=127 I.C. 577. 

(4) Copyright. — Where the legal right of 
plaintiff, namely his copyright in a particular 
book was admitted and only its violation by 
the threatened publication of an alleged 
similar book was not denied, and it further 
appeared that if the injunction was not 
issued irreparable injury or inconvenience 
might result to plaintiff, it is a proper case 
in which a temporary injunction should be 
icsiied. 132 I.C. 585=1931 L. 624. See 
also 34 P.L.R. 249. In suit for a perpetual 
injunction against defendants, who, it was 
alleged, had infringed plaintiffs’ copyright 
by copying a large number of judgment from 
plaintiffs’ journal 'Lahore Law Times’ and 
compiling and publishing a book called 
“Consolidated Revenue Rulings”, it appeared 
that the allegation referred to the rulings 
portion only of the ‘Law Times’ and that of 
past years; secondly, defendants’ publication 
consisted not merely of Lahore Rulings but 
those of other places as well ; thirdly, the 
plaintiffs had, by bringing out a similar book 
at a cheaper price, substantially reduced the 
chance of a loss to themselves; lastly, trial 
Court had, by directing defendants to keep a 
separate account of their sales, amply safe- 
guarded their interests. Held, m the 
circumstances, a temporary injunction was 
not necessary. 34 P.L.R. 249—1933 L. 
448. 

(5) Co-SHARERR.— One co-sharer can re- 

strain another from building on the land. 41 
C. 436=18 C.W.N. 176. . 

(6) Declaration of title.— In a suit for 
declaration of title, plaintiff applied for an 
injunction to restrain defendants frop^ 
alienating the properties; the affidavit in 
support of the application was inadequate 
and defective and merely alleged that defen- 
dants were trying to dispose of the proper- 
ties and stated that the alleption was based 
partly on information which the plaintiff 
believed to bd true and partly on belief, but 
did not state which part was based on infor- 
mation and which part on belief; nor did he 
state the grounds of belief. There was no 
overt act suggested in the application 
towards the alienation of the properties, 
such as negotiations or offers of sale, and 
there was no proof of the property being m 
danger of alienation. Lower Court refused 
the injunction. Held, that the injunction 
was properly refused and for reasons which 
were sound and unanswerable under R. 1. 
Held, further, that in a suit for declaration, 
an injunction should not be granted where 
the plaintiff is out of pos^ssion and docs not 
ask for consequential relief or for a 

nent injunction. 61 C. 814=^ C.W.N. 771 
=1934 C. 694. Se£ also 20 Pat.L.T. 855 
(suit by reversioner to declare alienation by 
Hindu widow invalid.) 1939 Sii^ 256. 

(7) Election Petition. — Per Pollock, A. 
J. C.— In deciding whether an injun^on 
should issue to restrain elected members from 


performing their duties, Civil Court should 
be guided by the balance of justice and con- 
venience ; the occasions must be few on which 
it will be more just and convenient to hold 
up elections or the administration of newly 
elected bodies more or less indefinitely whilst 
one or more individual persons sue for a 
declaration that the elections have been or 
are going to be invalidly conducted. 143 I. 
C. 514=29 N. L. R. 278=1933 N. 193 
(F.B.). Where the effect of granting a 
temporary injunction will be to deprive final- 
ly and for ever the defendants of the right 
which they claim (which in this case was to 
hold the election without delay) and would 
be tantamount to granting the plaintiff the re- 
lief sought in his suit and might deprive the 
defendants of a right to which they are real- 
ly entitled, the temporary injunction shall not 
be granted, for it would be a grave injustice 
to the defendants for which they could not 
be adequately compensated afterwards. 
Moreover, a Court cannot be asked to give 
the relief which forms the cause of action 
in the suit under colour of a temporar>’ in- 
junction. 151 I.C. 862=1934 S. 136. Where 
plaintiffs filed a suit for a declaration that 
they were the only elected members and that 
the defendants were not the members, and 
applied for an interim injunction restraining 
them from attending the meetings. Held* 
that the likelihood of injury and inconyem- 
ence was much greater if the defehdants 
were not allowed to function as members and 
that the injunction should not be R*'®*’j*“* 
151 I.C. 679=60 C.L.J. 1=1934 C. 621. 
Though a candidate for election to a Local 
Board like any one else has a right to p^- 
sue his legal remedies whatevefl they may be, 
save in exceptional circumstances it is an 
abuse for a candidate, who for sorne reason 
is shut out to make his pursuits of nis nmje- 
dics in the Civil Court, a weapon for dislo- 
cating electoral machinery and stopping an 
election. Unless in very extreme cases the 
Court cannot grant an injunction restraining 
the holdig of an election at the instance of a 
candidate whose nomination has been 
cd. 140 I.C. 441. Where the holding of ^ 

election would result in no irreparable harm, 
damage or waste, no ini^c«>on 
granted. 97 I.C. 172=1926 M. 1147. 

(8) Corporations and Company. Th 
plaintiffs sued for a declaration *|at they 
were the directors of a compny and not dc 

fendants and alleged that tld- 

fully excluded by defendants partia^ 

pation in management of the 

that there was a continuing 

tiff’s riffhts and the case was a fit 

which Court ,g:‘7„'juV',o'^Iaimi(T's 

55 rf^WZj. 290=1933 

^ ■(9T^KUT.orr 
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NOTES. 

porary injunction restraining the defendant 
from taking possession of the property. 27 
I.C. 56=16 Bom.L.R. 676. A prohibitory 
order by way of injunction can be issued so 
long as property in dispute is in danger of 
being wrongfully sold in execution of a 
decree, but once it is sold, no such order can 
be passed. 54 I.C. 928. Property sold in ex- 
ecution of decree on dismissal of objector’s 
suit under O. 21, R. 63, but possession not 
delivered — Objector appealing — Injunction 
preventing delivery; of possession may be 
issued. 1930 L. 8W. In a suit filed by an 
unsuccessful claimant under O. 21, R. 63 the 
Court has power to grant a temporary in- 
junction under O. 39, R. 1, restraining the 
decree-holder from selling the property, 
which is the subject-matter of the suit, in 
execution of his decree. The principle under- 
lying O. 39, R. 1 is to pre^nt multiplicity 
of judicial proceedings, and in each case the 
Court will have to consider whether there is 
a danger of the property being wrongful^ 
sold in execution of the decree. The mere 
fact that the plaintiff lost the claim case is 
not enough to indicate that the suit is a fri- 
volous one or that it is an abuse of the pro- 
cess of the Court. 42 C.W.N. 409= 
1938 Cal. 371. See also 1938 Pat. 606; 
16 Pat. 738. A sale held in ignorance of 
an order by way of an injunction staying the 
sale is an irregularity, but the sale will not be 
set aside unless judgment-debtor has sustain- 
ed substantial injury by reason of such irre- 
gularity. 54 I.C. 928. Where it is fairly 
catahli.shed that there is a danger of a wrong- 
ful sale in execution, an injunction can pro- 
perly be granted. 25 I.C. 9; 1930 L. 108 
(2). But ser also 75 I.C. 381. A Court 
has jurisdiction to issue an injunction upon 
a person residing outside its territorial limits 
if he has property within the jurisdiction. 
75 I. C. 381. See also 130 I. C. 
252=1931 C. 279. In a case in which 
the defendants have submitted to jurisdic- 
tion of a Court by entering appearance, Court 
ha.s jurisdiction to grant an injunction res- 
training ithe defendants from executing in 
another Court a decree which they had ob- 
tained against plaintiff. (Case-law referred 
to.) 1 P. 356 = 4 Pat.L.T. 10, A Court 
has no power to issue a temporary injunc- 
tion to restrain the defendant from execut- 
ing a decree hawfully obtained by him. 23 

L. W. 85=1926 .Nfi. 258=92 I.C. 615. The 
taking of delivery implied in the passing of 
the delivery receipt, is not punishable as an 
act of disobedience of an order of injunction 
under O. 39, R. 1. The terms of O. 39, R, 

1 w'ould not include the mere aqt of tadclng 
possession in execution of a decree. 1937 

M. W.N. 1229=(19.37) 2 M.L.J. 888. It is 
impossible to contend that a person who has 
got a decree, and is entitled to execute it, can 
be said to he wrongfully selling in execution 
because some other person has brought an 

action through which he hopes to succeed in 


getting possession of the property which is 
being sold ; in injunction to restrain such a 
sale cannot be granted. 1938 P.W.N. 220 
=1938 Pat. 606; 16 Pat. 738; see 

also 42 C.W.N. 409=1938 Cal. 371; 1938 
Rang. 21=174 I.C. 503. 

(9-a) High Court — Powers of. — Although 
an application cannot be brought within the 
scope of O. 39, R. 1, a chartered High Court 
is not powerless to grant an injunction other- 
wise than in accordance with the provisions 
of O. 39, R. 1 if a proper case is made out. 
It has an inherent jurisdiction to grant in- 
junctions operating in personam under cir- 
cumstances and conditions other than those 
set out in the Code of Civil Procedure where 
the ends of justice so require. 1939 Cal. 642. 

(10) Legislative Proceebincs, Restraint 
OF.~Sec 56 B. 254=34 Bom.L.R. 231 = 1932 
B. 166. Cited under O. 39, R. 2. 

(11) Party Wall.— I n order to entitle the 
plaintiff to a temporary injunction, it is 
necessary for him to make out a strong 
prima facie case. Where the demolition of 
the party wall is likely to seriously endanger 
plaintiff’s buildings and the lives of its in- 
mates and property. Court ought to grant a 
temporary injunction under R. 1. 1933 S. 244 
(Case-law reviewed.) 

(12) Guardianship Prcxieedincs. — ^Whe- 
ther a proceeding for the appointment of a 
guardian can be treated as a suit or a 
proceeding to restrain the other party from 
committing a “breach of contract” or “other 
injury” within the meaning of R. 2, see 137 
I.C. 425=1932 C. 719. Powers exercisable 
under O. 39 and those under Ss. 12 and 43, 
Guardian and Wards Act — Distinction. See 
1940 N.L.J. 157. 

(13) Marriage. — Temporary injunction to 
restrain marriage, when not to be granted. 
17A.L.J. 1138=42A. 134; when to ^ grant, 
ed. 28 N.L.R. 332. 

(14) Minors.— A suit was brought on 
behalf of minors. It was found that the 
minors had no strong prima facie case and 
that it was a collusive one. Further it was 
found that defendants were maintaining 
proper and accurate accounts. Held, no 
interim temporary injunction should be 
granted. 146 I.C. 67=1933 L. 621. 

(15) Mortgage Suit. — ^Where a plaintiff 
in^a mortgage suit has no right in a personal 
decree he cannot apply for enforcement of 
personal remedies. His remedy is limited to 
bring the mort^ged property to sale and 
he can only obtain a remedy from the date of 
the auction sale. Until that auction sale, he 
has no right to take possession of the 
property or any income of the property ; under 
those circumstances Court has no jurisdic- 
tion to appoint a receiver under O. 40 or 
pass an order of attachment before judgment 
under O. 38, R. 5 or a temporar>’ injunction 
under 0.39. 150 I.C. 1035=1934 A. L.J. 561 
=1934 A. 772. See also 144 I.C. 54=193J 
S. 118. (See also under O, 40, R. I, infra 
under heading “In mortgage suits,**) 
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AMS. [Allahabad.] R. i. — In cl. (a) delete the words " or wrongfully sold in exe- 
cution of a decree and deleU the word " sale ” after the words “ damaging alienation ” in cl. (b). 

and Re-number r, i, O. 39 , as r. i (i) and add the following as sub-rules (a) 

j .u fsobcdicnce, or of breach of the terms of such temporary injunclion or 

order, the Ciourt granting the injunction or making such order may order the property of the person 
guilty of such disobedience or breach to be attach^, and may also order such person to be defined 
rcle^c*^’'^ pnson for a term not exceeding six months unless in the meantime the Court directs his 

. 1 ** attached under sub-rule (a) may, When the Court considers it fit so to 

direct, be sold and, out of the proceeds, the Court may award such compensation to the injured party 
as It hnds proper and shall pay the balance, if any, to the parly entitled thereto.” 

• [Nagpur AND OuDH.l In r. t, delete the words ” or wrongfully sold in execution of a decree” 

in cl. and delete the word sale after the words ” damaging alienation ” and insert the followine 
as proviso to the rule : — ® 

” Provided that, ifitappearstotheCourtthatthepropertyinsuiti.sindangcrofbcingwrongfulIy 

sold in execution of a decree, the Court may also by order grant a tcmporar>' injunction restraining 
the Court executing the decree from confirming the sale held in execution of the decree until the 
disposal of the suit or until further orders.” 

NOTES. 

(16) Muhammadan Endowment.— Ap- 
pointment of co-mutwalli by the first mut- 
walli, grantor of waqf, docs not invite the 
application of the rule unless there is danger 
of waste of property. 35 I.C. 71^14 A.L. 

J. 554. 

(16-a) Municipality. — Plaintiff as owner 
sold certain land, divided into building plots. 

The lay-out was approved by the Munici- 
pality. The Municipal Committee gave no- 
tice calling upon him to construct certain 
external and internal roads and informed 
that if he failed to do so, the committee 
would construct the roads and recover the 
cost of doing so from the plaintiff. The 
latter brought a suit and applied for a tem- 
porary injunction to restrain the committee 
from acting in that way. ^Hcld, that the 
inconvenience caused to the plaintiff by refus- 
ing to issue an injunction would not be irre- 
parable and could be obviously remedied by 
damages. Therefore he was not entitled to 
the injunction claimed by him. I. L, R. 

(1937) Nag. 313=1937 Nag. 137. 

(17) Right op Worship. — Injunction to 
restrain plaintiff from preventing defendants 
entering and worshipping in certain temple 
not proper. 1 P.L.J. 560. As to grant of 
temporary injunction in a suit to (Icclare that 
a certain article of a temple is sacred and for 
injunction to restrain sale thereof. See 70 
M.L.J. 315. 

(18) Sale in Execution of Mortgage 
Decree. — The language of O. 39, R. 1 is 
wide enough to cover the case of a sale in 
execution of a mortgage decree. In the case 
where the property of A is going to be sold 
at the instance of ti who had obtained a mort- 
gage of the same property from C and had 
instituted a suit to obtain a declaration 
that the mortgaged property was really his 
and not of C he is entitled to a temporary 
injunction. 35 C.W.N. 910. (11 C. 146, 

Ref.) Where in execution of a good and 
valid mortgage decree, the decree-holder 
proceeds to sell the property mortgaged as 
the property of his judgment-debtor. and 
another person having been defeated in a 


claim case institutes a suit to declare that 
the property is his. O. 39, R. 1 cannot be 
applied to the case so as to entitle the latter 
to apply for a temporary injunction to pre- 
vent the sale. The property cannot, at the mo- 
ment of his application to the Court, be said to 
be in danger of being wrongfully sold in exe. 
cution of a decree. Neither on the ground 
of balance of convenience nor in law can 
an injunction be granted in such a case. 
1938 Pat. 228. 

Manohar Lai, J. (Obiter.) — It may 
be that the Court will invoke its 
inherent powers to stay the execution of the 
decree if the circumstances arc coercive that 
the balance of convenience is in favour of 
the applicant or that the stay is necessary 
to prevent an abuse of the process of the 
Court. 16 Pat. 738=19 Pat.L.T. 256= 
1938 Pat. 228. See also 42 C.W.N. 
409=1938 Cal. 371; 1938 Pat. 606. In 

a suit by the sons for partition and decla- 
ration that the debts incurred by the father 
were illegal and immoral and so not binding, 
the sons applied for a temporary injunction 
to stop the sale, threatened by some of the 
creditors. Apart from considerations of 
balance of convenience, the chief ground for 
granting or refusing an injunction in such a 
ca.se is whether plaintiffs have or have not a 
bona fide claim, and to a certain extent, it is 
inevitable that the Court should prejudge 
the merits of the case in deciding the ques- 
tion if the plaintiffs have or have not a bof*a 
fide claim. 127 I.C. 345=1931 N. 106. 

Six:ond application. — Although a Court 
has refused to issue a temporary injunction 
on a previous application, it can, if new cir- 
cumstances arise, go behind that order and 
make another order which the exigencies ot 

the case require. 41 P.L.R. 823=1940 Lah. 39. 

(19) Security and Adtounts.— .A n order 
directing the furnishing of security and sul^ 
mission of accounts passed on an application 
for the issue of interim injunction is not an 

order under R. 1. 17 I.C. 361=17 CW ^ 
N. 318. An order to defendants to prepare an 

inventory and to keep accounts is not an 

order under the inherent powers of Court but 
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[Patna,] R. i. — SubstituU the word the for the word “ a ” in line i of cl. (a) of r. i and 
add the following provisos aAcr r. i : — 

“ Provided that no such temporary injunction shall be granted if it would contravene the 
provisions of S. 56 of the Specific Relief Act. 

Provided further that an injunction to restrain a sale, or confirmation of a sale, or to restrain 
delivery of possession, shall not be granted except in a ease where the applicant cannot lawfully 
prefer, and could not lawfully have preferred, a claim to the properly, or objection to the sale, or to 
the attachment preceding it, before the Court executing the decree.” 

[Rangoon.] R. i. — I n Cl. (a) the words “ or wrongfully sold in execution of a decree ” shall 
be deleted and in the last sentence Uic word sale ” occurring between the words ” alienation ” and 
removal ” shall be deleted. 

2 . (i) In any suit for restraining the defendant from committing a breach of 

contract or other injury of any kind, wlieiher com- 
Injunction to restrain repe- pensation is claimed in the suit or not, the plaintiff 

may, at any time alter the commencement of the suit, 
and either before or after judgment, apply to the Court for a temporary injunction 
to restrain the defendant from committing the breach of contract or injury 
complained of, or any breach of contract or injury of a like kind arising out of the 
same contract or relating to the same property or right. 


NOTES. 

one under R. 1. 1923 L. 48=72 I.C. 569. In a 
case falling under R. 1, it is not necessary that 
Court should order the petitioner to furnish 
security to compensate the decree-holder for 
any loss that may be caused by a temporary 
injunction against him being granted. 1934 
L. 26 (2). 

(20) Security for MIesnf, Proots. — Stay 
of confirmation of sale — Order not communi- 
cated — Decree-holdcr-piirchaser given pos- 
session on condition of giving security for 
mesne profits. 133 I.C. 128=1931 L. 289. 

(21) Specific Performance. — A temporary 
injunction will be granted to a plaintiff res- 
training defendants from selling property to 
a third person during the pendency of a suit 
for specific i>crformance of contract for sale. 
57 I.C. 847. See also 1938 P.W.N. 220= 
1938 Pat. fj06. See also in the case of con- 
tract for lease. 16 I.C. 359=17 C.L.j. 
427. 

(22) Strange* to suit. — A Court has no 
juriiidiction to issue an injunction upon a 
person who is not a party before it. 3 P 
L.J. 45(fc=46 I.C. 224 ; 51 I.C. 108=46 P.’ 
L.R. 1919. 

(23) Stay of Proceedings in Revenue 
Court. — Where an application was made to 
the High Court for stay of a partition pro- 
ceeding in a Revenue ^urt which was not 
subordinate to High Court, held, that the 
stay could not be granted as High CTourt 
had no power and that an injunction also 
could not be issued for that purpose. 53 A 
180=132 I.C. 42=1931 A. 57 (2). 

(24) Suit for Possession. — Restraining 
execution of decree for possession — Receiver 
— ^Appointment of. 24 Bom. L.R. 378=1922 

B. 385. In a suit for possession, an injunc- 
tion restraining def^dant from committing 
waste may be granted. 38 C. 791=13 C.L.J. 
394. 

(25) Trade Mark. — Sec 21 I.C. 258=40 

C. 570; 139 I.C. 490=1932 Sind 127. Where 
on an application for interim injunction 
pending a suit to restrain defendant from 
passing off goods bearing mark and figure 


similar to those used by plaintiff, Court finds 
that defendant’s article is comparatively new, 
it would be a greater inconvenience to allow 
him to flood the market with his goods and 
possibly infringe plaintiffs’ rights than to 
restrain defendant for a short time and com- 
pensate him, if so entitled, for the loss 
sustained by him in consequence, 1934 M. 
22^38 L.W. 771=65 M.L.J. 617, In a 
suit the plaintiff charged the defendant with 
imitating his trade-mark and applied for an 
injunction against defendant under O. 39, Rr. 

1 and 2, a comparison of the get up of the 
parcels containing the products of plaintiff 
and defendant respectively displayed a re- 
markable similarity which could scarcely be 
said to be accidental. Plaintiff took immedi- 
ate action by way of criminal prosecution as 
soon as he became aware of the alleged in- 
fringement. And it also appeared that if an 
injunction did not issue the balance of in- 
convenience would be against the plaintiff, 
held, on these considerations that the plaintiff 
was entitled to an injunction against defen- 
dant under Rr. 1 and 2. 1934 S. 194=153 
I.C. 324 . Where in a suit for injunction 
and other reliefs for infringement of trade- 
mark by the defendants, plaintiff prays for 
a temporary injunction Court has to see on 
which side the balance of cx)nvcnience lies 
assuming that the infringement exists. Where 
the loss to defendants by the grant of in- 
junction cannot be remedied if plaintiff fails, 
but plaintiff’s interests can be otherwise 
safeguarded, the injunction should be re- 
fused. 1933 L. 1046. 

(36) Trade Name.— Where the defendant 
firm has adopted a name so similar to that 
of the plaintiff firm as is likely to cause con- 
fusion in the mind of the intending purcha- 
sers, the harm thus caused to the plaintiff 
firm is prima facie such as no compensation 
would be enough to counter-balance it, and 
the (Tourt would, therefore, be justified in 
granting a temporary injunction. 1940 Lah 
39=41 P.L.R. 823. 

O. 39, R. 1 (Rangoon Amendment). 

The result of the amendment of O, 39, R. 1 , 
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(2) The Court may by order grant such injunction, on such terms as *0 the 
duration of the injunction, keeping an account, giving security, or otherwise as 
the Court thinks fit. 

NOTES. interlocutory injunction, except in cases 

prima facie, is that the Court in which a where there is some pecuniary or proprietary 

suit under O. 21, R. 63 is pending or the right of the plaintiff which requires protec- 

Court in which an appeal from such a suit tion. 41 C. W. N. 755=1. L.R. (1937) 1 

is pending does not enjoy the power of grant- Cal. 382. In a suit for a perpetual injunc- 

ing a temporary injunction to prevent the tion a temporary injunction is to be granted 

sale of the property under attachment in the or refused on a consideration of the follow- 

execution case which led to the suiti and then ing points: (1) Has the plaintiff made out a 

to the appeal. The reason for the present good pritiia facie case? (2) On which side 

rule is this. The claimant in a proceeding lies the balance of convenience? 1939 

under O. 21, R. 58, who files a suit under S. 17=179 I.C. 626. It is not open 

O. 21, R. 63, is not the judgment-debtor to a Court frivolously and vexatiously 

against whom execution is taken; and by to issue a temporary injunction without pro- 

sale of the attached property attached in the per cause and due consideration. 14 L. 330 

execution case his right, title or interest in =34 P.L.R. 975=1933 L. 203. See also I. 

the property cannot be impaired, for it is only L.R. (1937) 1 C. 382; 1939 Sind 17; 1939 

the right, title and interest of the judgment- Sind 256. Where the relief asked for by way 

debtor which is conveyed to the purchaser at of an injunction on an interlocutory applica- 

the sale. If his suit or his appeal succeeds, tion is in effect the whole relief that is asked 

then the interest which arc declared in his for in the plaint in the suit, the effect of 

favour are /to be deemed not to have been granting the injunction will be to decide the 

disposed of by the sale. There is obviously whole suit. It is not a rule, and it is not 

no good ground for thinking that a sale made the usual practice of the Court to grant such 

in the execution case during ithe pendency of an injunction on motion, especially when 

a suit under O. 21, R. 63, or an appeal from there is no statement of pleading as to the 

such a suit will be injurious to the right, injury likely to be caused by not getting the 

title and interest, if any, of tlic claimant in injunction or as to the urgency of the matter, 

the property sold. Hence an application for 40 C.W.N. 1201. The issue of a temporary 

stay of the sale and also of other steps taken injunction is governed by the same princi- 

or in contemplation in aid of execution, can- pies as the grant of a permanent injunction 

not be granted; nor can it be granted under at the trial of a case. That the suit would 

S. 151, C.P. Code, as the order sought for become infructuous if it did not issue is by 

is not necessary for (the ends of justice or to itself no ground in law, if there ^vas no 

prevent abuse of the process of the Court. prima facie case made out in support of it. 

174 I.C. 503=1938 Rang. 21. 14 L. 330=34 P.L.R. 974=1933 L. 203. See 

O. 39. Rr. 1 and 2.— An injunction to aUo 151 I.C. 862=1933 S. 136. The issue 

restrain the execution of decree for posses- of a temporary injunction staying further 

sion cannot bc granted either under O. 39, proceedings in another Court in the exor- 

R. 1 or R. 2 pending suit for declaration of ciso of equitable jurisdiction was refused as 

title. 1941 A.'M.L.J. 23. the petitioner could easily raise his 

O. 39, R. 2. — [ier d/jo Notes under R. 1 want of jurisdiction in the other Court. 19^ 

— Genlrai..) The words “of any kind” have L. 592. When a .suit is pending in a Civil 

been inserted to supersede the rule in 22 A. Court, the Court has jurisdiction under this 

449. Sub-rule (3) has been remodelled to rule to issue a temporary injunction if it is 

give effect to the decision in 19 B. at 155. satisfied that injury is likely to be caused to 
As to whether a Court can of its own motion the plaintiff. The fact that the Court 
punish for disobedience, see 26 M. 494. The ultimately discovers that the suit does not he 
Code is not exhaustive and Court has inhe- or that it should fail on some other ground 
rent jurisdiction ito act ex debito fustUiae in docs not oust its jurisdiction under that 
order to do that real and substantial justice rule. 1935 A.L.J. 139=1935 A. 106. If 
for tlic administration of which alone it the relief which the plaintiff seeks cannot 
exists. (23 C. 351, Foil.) 1923 L. 144 (2)= be granted, no temporary injunction can be 
73 I.C. 909. See also 140 I.C. 843=34 P.L. issued by the Cpurt. 152 I.C. 98=1934 A 
R. 51=1933 L. 73. Injunction can bc grant- 876. Under sub-R. (1), Court 
ed only against defendant — Principles gov- an injunction rc.stratning » P®*"®?” 
erning the same. 79 I.C. 233=15^ L. 47; outside its own jurisdiction r 

% I.C. 286=1926 L. 589. certain proceedings. 130 I.C. 25^' ^ 

Principles ^verning grant op Injunc- 1280=1931 C. 279. The lawful exe . 

TION. — Relief by way of temporary injunc- a right vested in a person caniio ^ ^ 
tion is in the discretion of the Court, but restrained by the a]) 825= 

that discretion is not unfettered and it must 1939 A.L.J. 68^I.L.K. U 
be exercised in accordance with the princi- 1939 All. M3. py a,, injunc- 

ples generally recognised. One of these jurisdiction to restrain a p • j under 
principles is that the Court will not grant an tion from pursuing tic 
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NOTES. 

S. 488, Cr.P. Code, in a Crimmal Court. 
1930 Cr.C. 1155=1930 C. 763. Single 
Judge of High Court has jurisdiction to pass 
the order of stay, subject to certain condi- 
tions. 17 A.L.J. 1127=42 A. 98. In a 
suit before High Court on the original side, 
Judge can restrain defendant by an injunc- 
tion from proceeding with a suit instituted 
by him in a moffussil Court. 44 B. 283=21 
Bom.L.R. 963. Where pending the dis- 
posal of an appeal by High Court the party 
had filed a suit in the lower Court and 
thereupon an application was made to High 
Court for injunction restraining the party 
from proceeding with the suit till the disposal 
of the appeal, held, that the injunction could 
be granted if the balance of convenience was 
in favour of such a course. 31 P.L.R. 550 
(1). Courts in India have power to issue 
temporary injunctions in a mandatory form. 
(38 B. 381, Hiss.) 41 M. 208=33 M.L.J. 
448 ; 24 L.W. 854=1927 M. 210=99 I.C. 
566. On an interlocutory application, Court 
has power to pass a mandatory injunction 
before the suit is heard. 28 I.C. 121=16 
Bom.L.R. 566. It is doubtful whether 
mofussil Courts have power to grant manda- 
tory injunction on interlocutory applications, 
38 R. 381 = 16 Bom.L.R. 288. Under 

0. 39. R. 2 (1) Court may grant an injunc- 
tion restraining a person living within the 
jurisdiction of another Court from insti- 
tuting certain proceedings. 57 C. 1280. 
Court has no jurisdiction to issue an injunc- 
tion against a person not a party to the suit 
or to summon before it any person not a 
party to the injunction. 44 I.C. 496 ; 9f) 

1. C. 540. District Court can demand 
security from the guardian of the person of 
a female infant ward to prevent his giving 
her in marriage without the consent of her 
“proper male relations.” 20 P.L.R. 1914= 
23 I.C. 351. High Court has power under 
this rule to interfere and restrain a party 
from proceeding with a suit pending in 
another Court. 24 L.W. 421=97 I.C. 938 

= 1926 M. 1126. Suit to contest election 

Injunction pendnUe Hie. 20 I.C. 676=41 
C. 384. 

DtXAY. — When suit was delayed til] the 
last day and temporary injunction was 
applied for on the very day that the suit was 
instituted and the men were going to be 
discharged although it was known long 
before that they were going to be discharged. 
Held, that this in itself was a sufficient 
reason for refusing to issue the temporary 
injunction. 14 Lah. 330=34 P.L.R. 975= 
1933 Lah. 203. 

Tradk Name. — Infringement — Temporar>* 
injunction, grant of. See 21 I.C. 258=40 
C. 570. See also U9 I.C. 490=1932 S. 127. 
{See cases under Trade Mark in R. 1 
supra . ) 

Restraininc; introduction of Bill in 
Lei}Islative Assembly. — An interlocutory 
injunction can only be granted if the Court 
is satisfied that in all probability the decla- 
ration which is the foundation for tlic 
C C .M.— 16 4 


permanent injunction claimed will be made 
when the suit comes to be tried. The Court 
cannot make a declaration that a Bill in the 
form in which it was at that moment sought 
to be introduced in the Legislative Assembly 
is uHra vires, because a Bill as such has no 
legal effect and if the declaration refers to 
a future Act which may be passed, the (Zourt 
is then invited to deal with a future and 
hypothetical question which may never arise. 
In a suit for such a declaration, it follows 
no interlocutory injunction can be granted. 
56 B. 254=34 Bom.L.R. 231=1932 B. 166. 

Disobedience of Injunction — Consf-- 
QUENCES. — A temporary injunction under 
the provisions of R. 1, O. 39 is not a stay 
order issued by a Court competent to stay 
execution proceedings under any provision 
of the Code, authorizing such an order. 
The effect of non-compliance with an injunc- 
tion issued under O. 39. R. 1 is to make 
the offender liable to the punishment pre- 
scribed in O. 39, R. 2 (3) and a completer! 
sale in contravention of an injunction under 
O. 39 R. 1 is not a nullity as being without 
jurisdiction. A temporary injunction under 
O. 39, is not a mandatory direction to a 
Court, as is a stay order of the kind provided 
for by the Procedure Code, but is an order 
directed against a particular person which 
can be issued only in the circumstances 
described in R. 1. 40 P.L.R. 518= 
1938 Lah. 220. When there is an injunction 
against Government in respect of certain 
quarry, persons who with knowledge of tlic 
injunction and with permission of Govern- 
ment work at the quarry are guilty of con- 
tempt. It is immaterial that they w’cre not 
themselves parties to the suit and whether 
they were or were not bound by the injunc- 
tion. 16 Pat. 159=18 Pat.L.T. 95=1937 
Pat. 65 (S.B.). See also 43 P.L.R. 447. 
Where the true owner of a pension is pre- 
vented by injunction from getting his pension 
from Government he should be committed 
for contempt if he disobeys the Court's in- 
junction and gets the pension from the Gov- 
ernment. 20 C.W.N. 457=35 I.C. 378 
(P.C.). Provisions of R. 2 (3), O. 39 
were intended to be applied to breach of 
injunction under R. 1 also but as Cl. (3) 
is included under R. 2, it would follow that 
the provisions of that clause will not apply 
to R. 1. 1930 A. 387 (2). Injunction rest- 
raining defendant company from disposing 
of the goods — Assistant of the firm cannot 
be punished for disobedience. 42 C. 1169= 
21 C.L.J. 578. Sub-Judge could issue a 
temporary injunction staying the execution 
of a decree proceeding in a Munsiff's Court. 
1923 L. 144 (2)=73 I.C. 909; 15 I.C. 614= 
18 (Z.W.N. 92. Decree of Revenue Court 
— Injunction — Extent of operation — Dis- 

obedience — Government’s liability. 20 C. 
W.N. 457=35 I.C. 378 (P.C.). An in- 
junction which is discharged subsequently 
must be obeyed during its subsistence. 20 
C.W.N. 457. Disobedience of injunction 
issued by (Zourt — Suit transferred to another 
(Zourt — Jurisdiction of second Court to 
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(3) In case of disobedience, or of breach of any such terms the Court 
granting an injunction may order the property of the person guilty of such disobe- 
dience or breach to be attached, and may also order such person to be detained in 

civil prison for a term not exceeding six months, unless in the meantime the 
Court directs his release. 

(4) No attachment under this rule shall remain in force for more than one 
year, at the end of which time, if the disobedience or breach continues, the property 
attached may be sold, and out of the proceeds the Court may award such com- 
pensation as it thinks fit, and shall pay the balance, if any, to the party entitled 
thereto. 


NOTES. 

punish disobedience. 22 I.C. 499=18 C. 
W.N. 470; 46 M. 83=43 M.L.J. 71. O. 39, 
R. 2 (3) applies not only to disobedience of 
an order issued under Cls. (1) and (2) of 
that rule and applies equally to disobedience 
of all injunctions issued under S. 94 of the 
Code. High Court in its appellate side has 
jurisdiction over the whole of the Presi- 
dency. 1926 M. 574=50 M.L.J. 401=95 
I.C. 196 (2). Unless Court has jurisdic- 
tion over the subject-matter of the contro- 
versy, disobedience of its injunction is not 
punishable. An injunction in matter beyond 
the jurisdiction of a Court is void. 15 
C.L.J. 147=16 C.W.N. 447. Injunction- 
Breach of — Karnavan restrained from con- 
tracting loans — Validity of loans contracted 
thereafter. 47 I.C. 778=35 M.L.J. %. 
The provision as to punishment for dis- 
obedience to orders of Court is not confined 
to suits of the nature contemplated by R. 2. 
44 I.C. 56=7 L.W. 328. Marriage of 
ward in disobedience of guardian’s under- 
taking given to Court — Offence — Penalty- 
Persons assisting guardian not liable for 
contempt. 31 Bom.L.R. 1120. Where a 
temporary* injunction was obtained against 
a person directing him not to get the girl 
who had gone to his house married and when 
the person was not responsible in promoting 
or bringing about the marriage but did not 
do all that he could do to prevent it, it 
cannot be said that he actually disobeyed the 
order as it was passed and so an order for 
his detention in prison is incompetent. 118 
I.C. 675=1929 N. 273. O. 39 has to be read 
along with S. 94. 7 L.W. 328. R. 2 
applies to case of disobedience to an order 
to do or abstain from doing a single act. 
Provisions of stib-rule apply equally to dis- 
obedience of injunctions whether under 
Cl. (1) and (2) of the rule or under S. 94 
of the Code. 50 M.L.J. 401=1926 M. 574; 
1929 M. 273 ; 7 L.W. 328. Court is not 
bound under R. 2 (3) in the first instance 
to attach property and then only order im- 
prisonment. The matter is one for the dis- 
cretion of Court. 39 M. 907= 30 M.L.J. 
523; 26 M.L.J. 37=22 I.C. 404. Attach- 
ment of property is not a suitable form of 
remedy except where a person is ordered to 
do something and he docs not do it. 31 C. 
W.N. 814=1927 C. 598=105 I.C. 348. An 
order for attachment of property or impri- 
sonment of the person guilty of disobedience 
of an injunction is not an enforcement of the 
order of injunction but is a punishment for 


past disobedience. 31 C.W.N. 814. 
Abettors of contempt of Court cannot be 
punished. 1927 C. 598=105 I.C. 348=31 
C.W.N, 814. 

High Court — Powers of.— T he powers of 
High Court to issue injunctions in appro- 
priate cases are not confined to the provisions 
of O. 39. Any orders may be made which 
the ends of justice or expediency may 
require. 136 I.C. 346=1932 M. 180; 137 
I.C. 519=36 C.W.N. 291=1932 C. 353. 

Appeal. — An order refusing to attach pro- 
perty of a person who had disobeyed an in- 
junction is appealable. 26 M.L.J. 37=22 
I.C. 404. Sc^ also 1922 L. 347; 118 I.C. 
675=1929 N. 273. 

O. 39, R. 2 (3).— Cl. (3) of this rule 
applies to disobedience generally to an in- 
junction granted by the Court. The words 
“in case of disobedience,” in that clause are 
wide enough to cover breaches of an injunc- 
tion issued under R. 1 of O. 39, for which 
no penalty is provided elsewhere. 16 Pat. 
L.T. 309=1935 Pat. 274; 15 Pat. 320=17 
Pat.L.T. 61=1936 Pat. 23. An application 
under O. 39, R. 2 (3), for disobedience of 
an injunction, should not be granted where 
the applicant has not at heart the honour of 
the Court whose authority he says has been 
condemned but is actuated by personal 
motives. 43 P.L.R. 447. Sub-R. (3) of R. 2 
of O. 39 docs not apply to injunctions issued 
under R. 1 of O, 39, but applies only to 
injunctions issued under R. 2 of that order. 
The enforcement of injunctions issued under 
O. 39, R. 1 is to be under the provisions of 
S. 36 and O. 21, R. 32. The proceedings 
for the enforcement of an injunction under 
O. 39, R. 1, arc transferable under S. 24. 
On the analogy of S. 37, C.P. Code, a 
Court which has passed an interim order 
which requires execution, ceases to have 
jurisdiction in the matter of enforcing the 
order, when it ceases to have jurisdiction to 
deal with the suit and consequently the 
power of enforcing the order lies in me 
Court which would deal with the mte^ 
proceedings, if it began at that jjme. * 
A.L.J. 4fcl941 O.W.N. 48. f " 

C.L.J. 543. “Court .granting .the njtinc 

tion”— Meaning of— Grant of ^junction by 
one Court-Allocation of. suit for trial to 
another Court of same 
diction to punish for breach of 

61 C.L.J. 543. I 

=1941 O.W.N. 48; 1937 
(Power to punish persons o®* H®! 
suit). Where a party disobeys an injunction 
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LOG. AM. — [Allahabad.] DeUu sub-rules (3) and (4) of r. 2, O. 39, and add the following 
as r. 2-A : — 

“2-A. (1) In the case of disobedience to an injunction issued under r. i or r. 2 sub-rule (2), or 
of breach of any terms of any such injunction, the (^urt in which the suit is proceeding may order 
the property of the person guilty of such disot^ience or breach to be attached, and may also order 
such person to be detained in the civil prison for a term not exceeding six months, unless in the mean- 
time the Court directs his release. 

(2) No attachment under this rule shall remain in force for more than one year at the end 
of which time, if the disobedience or breach continues the property attached may be sold, and out 
of the proceeds the Court may award such compensation as it thinks fit, and shall pay the balance, 
if any, to the party entitled thereto.” 

[High Court Notification dated 15 — 9— 1941.] 

3. The Court shall in all cases, except where it appears that the object of 
^ f ... granting the injunction would be defeated bv the 

Cour^'to^^lrect 'Sc'To Rrandng an injunction, direct iiotice 

opposite party. of the application for the same to be given to the 

opposite party. 

4. Any order for an injunction may be discharged 
Order for injunction may be or varied, or set aside by the Court, on application 
discharged, varied or set aside, made thereto by any party dissatisfied with such 

Older. 


5. An injunction directed to a corporation is 
Imunciion to corporation binding not only on the corporation itself, but also on 
binding on its officers. all members and officers of the corporation whose 

personal action it seeks to restrain. 


NOTES. 

order restraining alienation of certain pro- 
perties, Court can punish the party in con- 
tempt under O. 39. R. 2 (3). 131 I.C. 

343=1931 I-, 201. Before a Court commits 
a party to prison for alleged disobedience 
to an order for injunction in a case where 
the party contends that he received no notice 
of the order, the party should be given an 
opportunity of establishing his contention 
137 I.C. 425=1932 C. 719. 

O. 39, R. 3. — If the object is likely to be 
defeated by delay. Court may grant an ex 
f^rte injunction without notice to opposite 
party. 64 I.C. 534=13 Bur.L.T. 2Z7. 
Appellate Court can order stay of an Interim 
injunction rx parte provided it thinks that 
a fit case has been made out. Where the 
interim order, so far as the relief claimed in 
the suit is concerned, really decides the 
action, appellate Court is justified in order- 
ing a stay so that as far as that issue is con- 
cerned It might remain open until it has 
heard the appeal. An order in appeal does 
not confirm the interlocutory order. A 
totally different order, based on the merits 
is passed which dissolves the injunction.' 
The stay order merely operates to prevent 
for the time bcin^ the injunction taking 
effect. When the injunction itself is dis- 
solved, the slay order is completely vacated 
136 I.C. 822=1932 A. 223. 

O. 39, R. 4. — When injunction is granted 
ex parte, liberty to apply to Judge to vary or 
set aside his order must be implied. 9 A 
36 (42). Appeal. O. 43, R. 1, Q. (rj 
and 15 A. 8. O. 39, R. 4 is intended to 
cover two classes of cases: (I) when an 
urgent order parte has been passed under 
R. 3, R. 4 will allow the party against whom 
it has been passed to apply to have it dis- 


charged or varied or set aside; and (2) when 
an injunction order already in force has, 
owing to fresh circumstances, become unduly 
harsh or unnecessary or unworkable, it 
would be open to either party to apply under 
R. 4 to the Court to discharge, vary, or set 
it aside. R, 4 is not intended to set at naught 
the ordinary airstt^ curiae that, once a Court 
has decided a matter after giving each side 
an opportunity of being heard, its order is 
nnat^ and binding on itself as much as on the 
parties, and cannot be rc-opcncd except on 
the presentation of some new matter not 
available wlien the original order was 
passed. 1929 M. 803=120 I.C. 862. Where 
an order for an injunction has been passed 
and an application for its discharge is made 
the orcier if it allows the application is 
clearly appealable because it results in an 
order being discharged. Also if the appli- 
cation is dismissed still the order is made 
under O. 39, R. 4 which attracts O. 43 R 1 
(r) which makes the order appealable. 1940 
Nag. 45=1939 N.L.J. 483. Whatever be 
the scope of this rule It cannot be that a 
party can^ appeal against a mere reiteration 
of the original order of injunction when he 
has failed to appeal against the original 
order. 1929 M. 803=120 I.C. 862. . 

O. 39, R. 5.— The rule applies only to 
Corporations strictly so called, Lc., to 
bodies authorised by law to act as a person 
in law and not unregistered or unincorpo- 
rated bodies or associations. 38 I.C. ^7?— 

9 Bur.L.T. 247. On this rule, see also 55 
A. 399=1933 A. 344. Equity acts mi 
personam and an injunction must be 
addressed to the defendant personally. The 
Secretary of State as a corporation sole 
would be an individual, but neither ‘the N 
W.Ry. Administration. Lahore' nor the 
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Interlocutory Orders. 

6 . The Court may, on the application of any party to a suit, order the sale, 

Power to order interim sale person named in such order, and in such manner 

and on such terms as it thinks fit, of any movable pro- 
perty, being the subject-matter of such suit, or attached before judgment in such 
suit, which IS subject to speedy and natural decay, or which for any other just and 
sumcicnt cause it may be desirable to have sold at once. 

Detention, preservation, ins- _ ♦ -i. i* • /• 

pcction, etc., of subject-matter 7- (0 1 he Court may, on the application of any 

of suit. party to a suit, and on such terms as it thinks fit, — 

(a) make an order for the detention, preservation or inspection of any 

property which is the subject-matter of such suit, or as to which any question may 
arise therein ; / -i / 

(b) for all or any of the purposes aforesaid authorize any person to enter 

upon or into any land or building in the possession of any other party to such suit : 
and 

(c) for all or any of the purposes aforesaid authorize any samples to be 
taken, or any observation to be made or experiment to be tried, which may seem- 
necessary or expedient for the purpose of obtaining full information or evidence. 

( 2 ) 7 he provisions as to execution of process shall apply mutatis mutandis, 
to persons authorized to enter under this rule. 


r I j (0 application by the plaintiff for an 

to be after notice. order under rule 6 or rule 7 may be made after notice 

to the defendant at any time after institution of the 


suit. 


( 2 ) An application by the defendant for a like order may be made after 
notice to the plaintiff at any time after appearance. 

9. Where land paying revenue to Government, or a tenure liable to sale, is 


NOTES. 

Agent of the Railway an individual. That 
would amount only to a suit against the 
office of Agent and not against the person 
or official himself. 14 L. 330=1933 L. 203. 

O. 39, R. 6 . — TIic power of Court to order 
sale of movable property is independent 
inter alia on the said property being the 
subject-matter of the suit or having been 
attached before judgment. If either of these 
conditions do not exist, then Court cannot 
exercise the power conferred by R. 6 . 134 
I.C. 118=1932 L. 51. As to whether ap- 
plication under this rule is one in execution, 
sec 40 C.W.N. 1317. 

O. 39, Rr. 6 and 7.— Where property 
attached before judgment is released on 
security which comprised some items of 
attached property, the plaintiff is preferen- 
tially entitled to execute his decree against 
the property given as security. 11 L.W. 6 
=56 I.C. 267. In a suit for damages 
alleged to have been caused by tlic erection 
by the defendant of an adjoining house, the 
defendant is entitled to an order to enter into 
the house of the plaintiff and to inspect 
the same. 24 C. 117. See also 16 B. 511. 
Power of Court to order inventory — Juris- 
diction of probate Court to pass such order. 
49 C.L.J. 484=1929 C. 498. R. 6 merely 
gives power to a Court to sell a perishable 
article and certainly does not authorize it to 
send a commissioner to sell any crop. 1930 
M. 224=126 I.C. 284. 

O. 39, R. 7.— Where what was required 


was a decision on the question as to whether 
what was asserted by one of the parties, 
namely, that certain structures standing on 
the land were recent and not old structures 
was a true assertion or not and Court issued 
a commission for local investigation. Held, 
that the appropriate procedure was under 
R. 7 and not under R. 4 or 9 of O. 26. 37 
C.W.N. 143=1933 C. 475. An order by 

a Court, in reference to certain constructions 
over a site which is in dispute directing that 
tlie situation then existing should not be 
altered pending disposal of a suit is an order 
which the Court is competent to pass under 
this rule. 1935 A.M.L.J. 117.^ An appli- 
cation for leave to institute a suit “i 
pauperis is a suit for purposes of O. 39, 
R. 7, and the parties in a contemplated 
pauper suit who have petitioned to have their 
suit admitted under O. 33, C.P. Code, are 
therefore entitled to the relief of appoint- 
ment of a commissioner or receiver for the 
purpose of taking an inventory of 
(1939) 1 M.L.J. 96=1939 M. 8Cfc=I.L.R. 

O. 39, R. 8.— The term 
read with the words “at any time • / 

241. When an interlocutory order » 

refused by one Judge the P''oP", 
to apply for a review or to appeal from it. 

V 9 ' R. 9 .— Possession given under 

O 39 r' 9 — Nature and effect 

elusive in proceed!'"!* ’ 

See 1938 P.W.N. 526=1939 Pat. 151. 
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the. subject-matter of a suit, if the party in possession 
When party may be put in or tenure neglects to pay the Government 

the subject-mMter of suit. revenue, or the rent due to the proprietor of the tenure, 

^ as the case may be, and such land or tenure is conse- 

quently ordered to be sold, any other party to the suit claiming to have an interest 
in such land or tenure may, upon payment of the revenue or rent due previously 
to the sale (and with or without security at the discretion of the Court), be put 
in immediate possession of the land or tenure : 

and the Court in its decree may award against the defaulter the amount so paid 
with interest thereon at such rate as the Court thinks fit, or may charge the amount 
so paid, with interest thereon at such rate as the Court orders, in any adjustment 
of accounts which may be directed in the decree passed in the suit. 

lo. V.^here the subject-matter of a suit is money or some other thing capable 
. . delivery, and any party thereto admits that he holds 

C^Dcposit of money, etc., m such money or Other thing as a trustee for another 

party, or that it belongs or is due to another party 
the Court may order the same to be deposited in Court or delivered to such last- 
named party with or without security, subject to the fuithcr direction of the Court. 

ORDER XL. 

Appointment of Receivers. 

1 . (i) Where it appears to the Court to be just 

and convenient, the Court may by order — 


Appointment of receivers. 


NOTES. 

O. 39, R. 10. — In case the defendant 
refuses to deposit the money in Court, he is 
liable to pay interest from the date of the 
order. 16 W.R. 297. The rule does not 
cover a case where the money is held by 
another Court to credit of another suit. 27 
M. 168. Admission wdiich is insufficient 
under O. 12, R. 6 is also so under O, 39. 
R. 10. 1927 S. 25=97 I.C. 623. 

O. 40, R. 1: Scope of Rule.— T he rule 
intends to give power of appointing Receiver 
only to the Court in which tlie suit is brouglit 
?r w the property has been attached. 

^ C- 517 (519) 5*^^ 24 B. 38 (42). 

to mortgage decrees. 100 
I.C. 735 (I)=1927 A. 419, Receiver can be 
even after a decree is passed. 8 
M. 229 (233). Court can order that the 
Receiver should continue permanently after 
decree when such continuance is necessary. 
19 M. 1^ (P.C.). Receiver can be ap- 
pointed in respect of immovable property 
notwithstanding the fact that a Magistrate 
has passed an order under S. 145 of the 
Cr.P. Code. 22 A. 214. Jurisdiction of 
Special Judge acting under U.P. Encum- 
bered Estates Act, see 1937 A. W.R. 1125. 
Discretion given by this rule is one that 
should be used with greater care and 
caution. S A. 556; 133 I.C. 433; 134 I.C. 
799=1931 L. 688; 15 C. 818 (822); 23 C. 
L.J. 567; 16 C.W.N. 997; 28 C.W.N. 86 
=1924 C. 456; 134 I.C. 799=1931 L. 688; 
1932 L. 82=133 I.C. 433. Remedy is 
derived from English practice and is an 
exceptional remedy. 100 I.C. 735 (1)= 
1927 A. 419. As to power of Court to 
appoint receiver in suit wrongly valued or 
wrongly framed, sec 1936 L. 102. Pendency 
of proceedings is a condition precedent for 
appointment of receiver. Where on an 


^peal against preliminary decree, the High 
Court stayed further proceedings, the 
original Court has no power to appoint 
receiver. 1937 M. 163=(I937) 1 M.L.J. 
605. E.xccution of decree — Properties out- 
side jurisdiction — Receiver — Power of Court 
to appoint. 40 C.W.N. 1056. 

Grounds for Appointment — And who can 
BE AFi*oiNTED. — Grounds for appointment of 
a Receiver, see 11 I.C. 703; 1926 S. 83; 106 
I.C. 167; 134 I.C. 799=1931 L. 688. An 
appointment of Receiver can be made only 
on proof of strong grounds of necessity. 11 
I.C. 403. The first essential condition is 
that the applicant must have "an interest” 
in the property to be affected by the order. 
61 I.C. 849=6 P.L.J. 366. Receiver 
should not be appointed where no risk of 
loss is shown. 12 I.C. 198=4 Bur.L.T. 
241. See also 1933 S. 231. Where during 
the course of trial a receiver was appointed 
and a decision is given by that Court as to 
the rights of parties, the property can no 
longer be said to be in medio and as such 
there is no justification for the appointment 
of a receiver pending appeal. 1939 O.W. 
N. 59=1939 Oudh 94. When there 
has been a decision on the merits deciding 
the rights of the parties in the respective 
properties concerned, the property cannot be 
said to be any longer 'in medio'. A receiver 
cannot be appointed where it would have 
the result of depriving the possession of the 
defendant who had possession up to 
the decision of the suit by the lower 
Court and who has continued to be 
in possession since, after a recognition 
of his title by one Court. 1939 O 
W.N. 615=1939 Oudh 229. The power 
conferred by O. 40, R. 1 should be 
exercised custiously and only in cases where 
the applicant for the appointment of a 
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NOTES. 

receiver has made out a prima facie title to 
the property. Where the defendant has 
been in possession for about fifteen years, 
without any objection from any body, and 
the plaintiff seeking to oust him from 
possession does not even allege that the pro- 
perty is in danger of being wasted by the 
defendant, no case is made out for the ap- 
pointment of a receiver to take possession 
of the property. 1939 O. 61=1938 O.W. 
N. 1153. Where there are rival claimants 
to the property in dispute and the property 
has never been in the possession of any of 
the parties to the suit since the death of the 
deceased owner and the situation is fraught 
witl\ the possibility of waste an<l mismanage- 
ment, it would eminently be a case for the 
appointment of receiver. 1941 O.W.N. 272. 
Public nature of the matter has got to be 
taken into account in the appointment of 
Receiver. 96 I. C. 30=1926 C. 1092. It would 
bo very improper to take property out of the 
liands of ladies of culture and well capable 
of managing the property and of examining 
accounts. 11 I.C. 703. On application for 
appointment of a receiver, plaintiff must 
show that prima facie defendant has no title 
to the property and that he (the plain- 
tiff) has the title. 161 I.C. 83fcl936 O. 
W.N. 466. The burden of proof is on the 
applicant to show that it is just 
and convenient that a receiver should be 
appointed, and it is not for the opposite party 
to show cause why no receiver should he 
appointed. 1937 O.W.N. 243=1937 O. 232. 
Mere existence of apprehension in the mind 
of the plaintiff that the defendant would 
wrongfully dispose of his propery is not 
alone sufficient to justify an order for 
receivership without further inquiry as to 
the basis of these apprehensions and exist- 
ence of such apprehensions. 1936 L. 102. 
As to what is meant by “just and convenient”. 
28 C.W.N. 86=1924 C. 456 ; 34 C.W.N. 440 
=1930 C. 610. "Just and convenient” 
means just and convenient in view of the! 
equities in favoui* of both the parlies. 1932 C. 
189=59 C. 205=35 C.W.N. 1066. See also 
132 I.C. 349=1931 O. 307; 34 C.W.N. 
440=1930 C. 610; 177 I.C. 612=1938 Lah. 
12; 1938 All. 3: 1940A.M.L.J. 34. The words 
do not mean just or convenient to one party 
or the other but just or convenient accor- 
ding to judicial notions of what is right and 
just. 159 I.C. 93=1935 m 875. Appoint- 
ment of Receiver is just and convenient if 
the main object is to preserve the property. 
1923 L. 239 (2). Receiver should be an im- 
partial person and wholly 'disinterested in the 
subject-matter of the suit. 18 I.C. 398= 
17 C.W.N. 581; 28 C.W.N. 86=1924 C 
456. But it is competent to Court upon the 
consent of parties and in a proper case, with- 
out such consent to appoint a person mixed 
up in the subject-matter of the litigation, if 
it will be beneficial to the estate. 28 C.W.N. 
86=1924 C. 456. Order on an application 
under O. 40, R. I should not express an opi- 


nion on the merits of the case. (Ibid.) 
Appointment of an interim Receiver pending 
the final appointment of a common manager 
can be made only on evidence of necessity 
for such appointment. 34 I.C. 83. O. 40, 
R. 1 does not lay dowm notice to the opposite 
party. (22 C. 459; 21 M.L.J. 821; 107 P.R. 
1908 ; 36 P.R. 1910, Dist.) 1923 L. 239 (2). 
Sec also 42 P.L.R. 475. Where there are 
a large number of outstandings due to the 
estate of the deceased person, some of which 
are liable to be lost owing to the efflux of 
time, and the heir of the deceased is a lady 
and there is a bona fide dispute between the 
parties, Court is justified in appointing a 
Receiver to recover the outstandings and to 
bring the proceeds into Court. 19^ L. 239 
(2)=71 I.C. 743. Mahant — Disputes re- 

garding title— Convenience. 69 I.C. 361. 
Court may make an order appointing a Recei- 
ver motu. 1922 L. 4^=^7 I.C. 383. 
Such appointment is one made under this 
rule, and is appealable under O. 43, R. 1. 
1936 O.W.N. 1134=1936 Oudh 337. Court 
has jurisdiction to appoint a receiver to 
maintain the staitts qt40 anie pending a suit 
or appeal. (Ibid.) Appointment of Recei- 
ver in suit in which possession cannot be 
decreed to plaintiff. 92 I.C. 599=1926 M. 
155. Court has got power to appoint a 
Receiver in a declaratory suit and appellate 
Court should not interfere with the discre- 
tion exercised by the lower Court. 94 I.C. 
39=27 Punj.L.R. 138; 45 L.W. 519=1937 
Mad, 163=(1937) 1 M.L.J. 605. Where 
defendant has been put in possession of the 
properties in dispute by the Revenue Courts 
after contest on the ground of his having 
a prima facie title to them, it would not be 
just and convenient for the Court to deprive 
him of that possession and to appoint a recei- 
ver in his place to manage the properties. 
166 I.C. 983=1937 O.W.N. 197. Poverty 
of the defendant trustee is no ground 
appointment of a Receiver unless there 
in addition some danger to the estate. ^ 

M.L.J. 209=29 I.C. 485; 1933 Sind 231. 
The late production of accounts and docu- 
ments by manager is not sufficient to 
rant the appoirttment of a Receiver. 17 1. 

C. 261 = 1912 M.W.N. 904. Merc fact ttat 
a Muhammadan widow is entitled to a uen 
for dower on her husband’s estate is n 
ground for refusing the 
receiver summarily without enquiry. IWw ^ 
21. That receiver has not been appojntca 
at a prior stage of the suit is no ground for 
refusing the application at a 
fresh grounds are made out. 

Court has no jurisdiction to appoint a r^ - 

ver at the instance of a simple 

or unless he establishes a sP«'aJ/9^ ^ 

his favour. 61 I.C. .^'V^'^.^amole 

in a » 

proper «Te rcocivsr may be appointed m 
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respect of defendant's properties (not the 
subjeqt-mattcr of suit), even in a suit for re- 
covery of amount due on a promissory note. 
1935 Rang. 398. A prior incumbrancer 
desiring to take possession is entitled to have 
the Receiver obtained by a puisne incum- 
brancer discharged, and a Receiver of his 
own substituted. 61 I.C. 849=6 P.L.J. 366. 
The insolvency of an administrator is a good 
reason for appointing a Receiver. 48 I.C. 
152 — 11 Bur.L.T. 127. It is obviously undesir- 
able that receiver should be appointed by 
two Courts of concurrent jurisdiction, so that 
orders may be given possibly b\' one Court 
which may conflict with the orders that are 
given in the other Court. Where there is 
a receiver already appointed, the proper pro- 
oedure for protection of one’s interest is 
“' 5 t lo apply to another Court of concurrent 
jurisdiction for the appointment of another 
reiver, but to apply to the Court which 
has already appointed a receiver for adequate 
protection. 4;2 C.W.N. 33. O. 41, 

1 ( 2 ) is an enactment for the 
benefit of third parties and means that the 
wide words of sub-R. (1) of O. 41, R. 1 
arc not to be construed to justify the Court 
in removing from possession or custody of 
property a third parly who has got a good 
title to such possession or custody as against 
the parties to the suit. The words "whom 
any party to the suit has not a present right 
so to remove" merely mean whom no party 
to the suit has a right so to remove. The 
provision is ex abunda»li cautela I T R 
(1939) Bom. 82=40 Bom.L.R. 12 ^= 
1939 Bom. 54. The appointment of a 
Receiver, unless perfected by his taking pos- 
session of the property has no efTcct on the 
right of an attaching creditor. Accordingly 
an attachment of property made after the 
appointment of a Receiver but before he fakes 
possession of the property would be a valid 
attachment which would have priority over 
the claims of the Receiver. This would be 
so not only when the property is immovable 
property but also when it is a debt I f R 
(1937 ) 2 Cal. 440=41 C.W.N. 1074 
also 45 C.W.N. 1104. The property in res- 
pect of which a receiver was appointed was 
a contingent one. The receiver gave notice 
to the debtor and the latter admitted his 
claim. Held, that the admission plus the 
notice already given immediately perfected 
the title of the receiver 1941 Cal. 579 . 

Selection of Receiver.— Ordinarily a 
party to a litigation should not be appointed 
a Receiver unless very exceptional circum- 
stances arc established to justify such an 
appointment. I 8 C.L.J. 638=18 C.W.N. 533 
See also 1929 Lah. 780. One of the parties 
to suit will not be appointed without the 
consent of the other. 19 I.C. 873=17 C 
W.N. 974; 25 I.C. 602. Where the right 
to succeed to the estate of a decea- 
sed person is in dispute, a per- 
son to whom the deceased had be- 


queathed by her will the bulk of her pro- 
perty and who has been granted letters of 
administration may be appointed interim re- 
ceiver on his furnishing sufficient security to 
safeguard the interests of whoever is ulti- 
mately found to be the rightful heir to the 
f?!fte. 42 P L.R. 475. also 1941 Sind 

Stone, C.J . — An application for 
the appointment of a receiver should not 
merely ask for the appointment of a recei- 
ver but should name out the person whom 
the applicant wants to be appointed as a 
receiver. If the application does not name 
out a receiver the Court should adjourn the 
matter for the naming of a receiver and not 
make an order granting the application and 
still leaving the matter at large as to who 
the receiver ought to be. There should not 
be two distinct orders, one stating that it 
IS just and convenient to appoint a receiver 
and then a later order appointing a particu- 

receiver. I. L.R. 1938 Nag. 
174=1938 Nag. 540. When a non- 
resident IS appointed Receiver there must 1 ^ 
adetiuate guarantee that he will be subject 
^ the effective control of the Court. 19 I 
C. 873—17 C.W.N. 974. That the Recei- 
ver resides at a great distance from the pro- 

managed, is not an absolute dis- 
qualification, but is an important circumstance 
to be taken into consideration. 19 I.C. 873= 
17 C.W.N. 974. A person who is guardian 
of an incapacitated defendant in a suit is not 
always disqualified to be Receiver. 35 I C 
9^9—4 L.W. ^5. While appointing a Recei- 
ver, the wishes of the creditors are en- 
titled to a great weight, as they have virlu- 

= 19^V^14°^ nomination. 115 I.C. 881 

Prima facte Case. — In an application 
praying for tlie appointment of a receiver, 
the burden of proof is on the applicant to 
show that It IS just and convenient that a 
receiver should be appointed, and it is not 
for the opposite party to show cause whv 
no receiver should be appointed 10*17 r\ 

\ r^' ^ Pat.L.T. 466 * 43 

I. C. 550; 1928 M. 813. Alienation by Hindu 
widow-~Suit by reversioner to set aside— 

5 o C, o50=35 C.W.N. 161=1932 C 

if a dUeVeS 

if It thinks fit to allow him remuneration at 
a fixed rate. 1923 C. 516=76 I.C. 583. 
Keceiver s remuneration must come out of 
the estate of the insolvent and the legal re- 
presentatives of the insolvent cannot be made 
personally liable for the same. (Ibid.) The 
appointment should be made for the protec- 
tion of property or the prevention of iniurv 
according to legal principles. The rule does 
not confer an arbitrary and non-regulated dis- 
cretion on Court. 34 I.C. 693=23 C L T 
567 ; 9 I.C. 985=13 C.L.J 495 - 5 j * 

J. 583=1923 L. 623 ; 55 C. 7^32 CW* 
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N. 681=54 M.L.J. 423=1928 P.C. 49 (P. 
C.)* As to remuneration of Receiver, see 
also 131 I.C. 655=1931: 'iM). 500=60 M.L. 
J. 332, Discretion of Court in declaratory 
suit in respect of agricultural lands. 19^ 
L. 623. 

Waste, What is. — A mere intention to 
transfer by a life tenant does not constitute 
waste but may constitute danger to the re- 
versionary interests and to protect them 
Court may appoint a Receiver. 44 B. 727= 
57 I.C. 553. Where it is clearly proved that 
an estate is so grossly mismanaged that the 
whole estate will be jeopardised, it is a clear 
case for the appointment of Receiver. 25 
I.C. 406=18 C.W.N. 537; 21 M.L.J. 821 
=11 I,C. 870. See also 134 I.C. 799=1931 
L. 688; 1933 A. 138 (waste by widow); 
I.L.R. (1940) Kar. 208. 

Effect of Appointment. — Property in the 
possession of Receiver is in the custody of 
the law and cannot be seized under a writ of 
attachment or execution. 47 M. 47=43 M. 
L.J. 211, Where Receiver is appointed, 
properly vests in him only when the orders 
under O. 40, R. 1 (6), (c) and (d) are 
made. 1923 N. 6. Appointment of recei- 
ver for collecting amount due under decree — 
Effect of — Creditor getting such receiver ap- 
pointed — Right to priority over attaching 
creditor. A step of that kind is no more 
than getting the property attached or issu- 
ing an injunction against the defendant not 
to alienate his property, and it docs not 
amount to a charge and therefore does not 
confer priority over others who had obtain- 
ed order of attachment. 153 I.C. 259 (2) 
=1935 M, 146. Effect of appointment does 
not bar execution. 6 Pat. L.J. 208=62 I. 
C. 469. Where Agent of owner is appointed 
Receiver, whether it terminates the agency. 
1936 M . 980. Appointment of Receiver — 
Effect of — If involves transference of owner- 
ship— E^ty to report to Collector under U. 
P, Land Revenue Act. 1936 R.D. 238. See 
also 1938 A. 80, 

Conflict of Jurisdiction — Second Recei- 
VER BY ANOTHER CouRT.— ‘Whcrc a Tcccivcr 
is appointed, his possession is that of the 
Court which appointed him and it cannot be 
disturbed without its leave. If any one, 
whoever he may be, disturbs the possession 
of the receiver, he will be guilty of contempt 
of Court. It follows from this that when a 
receiver is appointed by one Court to take 
charge of any properties, another receiver 
cannot as a rule be appointed by a different 
Court to take possession of or exercise any 
control over the same properties without the 
leave of the former Court To make any 
such appointment would be obviously incon- 
sistent with the ffrst appointment and result 
in a conflict of jurisdictions. 146 I.C. 966 
=1933 L. 671. 

RroHTs OF Third Parties. — A Court can- 
not appoint a receiver to take charge of pro- 


perty which is in the possession of third 
party and when that party claims to be ip 
possession thereof in his own right 1935 
Rang. 398. Though O. 40 governs the ap- 
pointment of receivers in executipn, R. 1 (2) 
of O. 40 bars the appointment of a receiver 
to take possession of, and to realise the 
income from, the occupancy and exproprie- 
tary tenancies of a judgment-debtor. To so 
appoint is contrary to the Tenancy Act and 
is tantamount to an ejectment of the tenant. 
1937 A. L.J. 267=1937 All. 389. Sec 17 L. 
W. 64=1923 M. 304. The rule that the 
possession of Receiver may not be disturbed 
without leave, does not apply, so far as third 
persons are concerned until a Receiver has 
been actually appointed, and is in possession. 
23 C.W.N. 952=29 C.L.J. 424. Receiver- 
Possession of — Legality of — Right of third 
parties to question — Order appointing Recei- 
ver not challenged — Effect. 56 M.L.J. 95. 

Contempt by RfxEiver. — ^22 C. 648; see 
also 30 C. 696. 

Contempt of Court. — Where a receiver is 
appointed to take possession of property the 
person in possession of property cannot in- 
terfere with the Receiver, but should apply 
to the Court for redress. 18 C.W.N. 289 
=22 I.C. 417. 

Dischar/'e of Receiver. — 23 C.L.J. 217= 
20 C.W.N. 789. Court which has the power 
of appointing the Receiver is also invested 
with the power of dismissal. 1931 A. L.J. 
13=1931 A. 72. A Receiver appointed in 
a suit for proceedings by consent of parlies, 
may be discharged, even before the termina- 
tion of the suit or proceeding. 13 L.W. 367 
=61 I.C. 562. Neither the termination of 
the suit in decree nor the pendency* of the 
appeal against that decree will put an end 
to the authority of the Receiver appointed to 
collect rents. 33 I.C. 69; 5 Pat. L.J. 513 
=1 Pat.L.T. 643. A Receiver who has 
once been appointed should be discharged 
only for proved incapacity. 115 LC. 881 


= 1929 P. 114. 

Hioh Court, Powers of. — High Court h^ 
lo jurisdiction to examine the accounts m 
srdcr to ascertain the liability of a Receiver 
ippointcd by a Subordinate Court, he not 
()cing an officer of High Court. 4 P.L.J. 
536=54 I.C. 207. High Court has nower to 

annnint a Rr^ceivrr in a testamentary suit. 


17 B. 388. o • 

Suit against Receivfji. — Where the Recei- 
ver dies, further proceedings can be continu- 
ed against his successor and no one Hse. 

61 I.C. 888. Permission to conduct a smt 
implies permission to institute a suit. W 
I.C. 843. A permission granted by a Court 
to sue a Receiver relates back 

of the institution of the suit. ((^"*6 
Receiver if an officer of Court — Suit again . 

62 I.C. 768=26 C.W.N. 992. The necc.- 

sity to obtain sanction before 
a suit against the Receiver is imposed by Inc 
Common La\^ merely to enforce 
peel towards (fourts of Justice, and omission 
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to do so docs not affect the jurisdiction of 
Courts. Per Sadasiva Aiyar, in 70 I.C. 
759=42 M.L.J. 339; 43 M. 793=59 I.C. 

668. It is illegality which can be cured by 
obtaining it during the course of litigation. 
43 M. 793=59 I.C. 568; 61 I.C. 888 ; 63 
I.C. 843. It is clear law that as a Receiver 
is an officer of Court he cannot be sued for 
acts done in his official capacity by a third 
party except with the leave of Court. 1 R. 
138=1923 R. 208; 102 I.C. 797=1927 P. 
297=8 P.L.T. 629. 

Ijfave of Court. — Proceedings cannot be 
instituted against a Receiver without the 
permission of Court and if so instituted they 
constitute a contempt of Court. 19 C.L.J. 
191=18 C.W.N. 540. fl/ro 130 I.C. 836 
— 1931 P. 204 (Permission of Court is neccs. 
sary before attaching properties in the hands 
of the Receiver). Where an estate is in the 
possession of a receiver appointed by Court, 
a suit for possession of the estate from that 
receiver can only be brought with the leave 
of Court. It is necessary for the plaintiff to 
apply to tlie Court which has appointed the 
receiver for sanction for the purpose of 
bringing the action for possession of the 
estate. Where property is in possession of 
an officer of the Court, if there are legal 
or equitable rights in that property which 
arc not vested in the parties to the action 
or the persons before the Court, and which 
are not the subject of the administration then 
going, then the person who claims to enforce 
those rights must apply for leave to enforce 
them. Whether such right be a right to take 
possession, or a right to bring an action, or 
a right to do various other things, the (Tonrt 
requires an application to be made to it for 
leave to enforce the same. If no such sanc- 
tion is obtained, the action commenced with- 
out the sanction must fail. 19 Pat.L.T. 35 
=1938 Pat. 487. Sec also 186 I.C. 
854=1940 Rang. 59. To charge a Receiver 
for the breach of the ordinary criminal law 
of the country sanction is not necessary. 15 
I.C. 491=13 Cr.L.J. 491. It is not a general 
rule of law that sanction of Court appoint- 
ing a Receiver i;* not necessary in the case of 
criminal proceedings against him arising out 
of his office. 15 I.C. 489=13 Cr.L.J. 489. 
Leave of C^urt is necessary both for execu- 
tion of a decree against Receiver of the pio- 
perty of judgment-debtor as well as for 
prosecuting an application for rateable distri- 
bution against Receiver. 14 C.L.J. 55=15 
C.W.N. 925. An application for rateable 
distribution of the proceeds of sale in the 
hands of a Receiver does not require leave 
of Court. 34 Bom.L.R. 1405=1932 B. 622. 
Receiver appointed by appellate Court — 
Proper Court to grant sanction for attach- 
ment of properties in his possession. 1929 1.. 
147. Such leave may be obtained at a subse- 
quent stage of the proceedings. 14 C.L.J, 55 
=15 C.W.N. 925. A prohibitory order 
against the Receiver is not equivalent to the 
C.C.M.— 165 


grant of leave to execute the decree. (Ibid.) 
Receiver appointed by one Court— Subse- 
quently sued in another Court with leave of 
the appointing Court. Such leave docs not 
render him amenable to the other Court’s 
jurisdiction and an injunction against him is 
illegal. 7 P. 684=1928 P. 321. 

Leave ok Court not Necessary for Exer- 
cise OP Statutory Right.— The rule forbid- 
ding the bringing oi a suit against a Recei- 
ver is a mere procedure of Court not resting 
on any statutory authority, whereas the right 
to bring a suit under O. 21, R. 63 was statu- 
tory; and a statutory right to sue cannot be 
defeated by any rule of practice. 37 L W 
346=147 I.C. 526=1933 M. 340. 

Leave to Sue. — A Receiver appointed 
under the Code merely holds the estate on 
behalf of the Court. The estate does not 
vest in him, nor does he in any way represent 
It. Leave of Court is necessary in order 
that by impleading him the estate may be 
bound. A Receiver under the Insolvency 
Ao: holds a different capacity altogether. 
He IS more than a mere officer of Court • the 
insolvent’s estate vests in him. He alone, 
and no one else, represents the estate. No 
l^ave is accordingly necessary for suing him. 
21 A.L,J. 737 — 46 A. 16. But where a party 
to a suit is appointed Receiver, leave is not 
pre-requisite to his filing suit in respect of 
the property. He may sue as party By 
being appointed Receiver, he does not lose 
his privilege as a party. The strictness of 
the rule as to the necessity of the leave ap- 
plies more appositely to the case of the ap- 
pointment of a person who is not a party to 
the suit or who is not interested in it. 55 C. 
1216. Grant of subsequent leave will cure 
the defect 46 C. 352=23 C.W.N. 496 ; 56 
I.C. 424 — 22 Bom.L.R. 319. A suit against 
a Receiver without leave of Court should be 
dismissed and not remanded to lower t^ourt 
for obtaining the necessary leave. 24 I C 
622. In every case a Receiver as such need 
not be sued but remedy can be obtained by 
party by application to Court. 10 I.C. 673= 

9 M.L.T. 300. There is no statutory provi- 
sion which requires a party to obtain leave 
of Court to sue a Receiver. The rule is 
based on public policy. 4P.L.r 20=47 I C 
719; 51 I.C. 706. A Court should not refuse 
leave to sue ordinarily. 4 P.L.J. 20. A 
decree against a Receiver without permission 
must be set aside. 17 I.C. 916=3 Bur.L.T. 
163. 

r^w^s OF Receuver. — A Receiver appoint- 
cd by Court is not ordinarily the representa- 
tive or the agent of either party in the ad- 
ministration of the trust. But his appoint- 
ment is for the benefit of all parties and he 
holds the property of those ultimately found 
to be true owners. 1930 M, 4; 1928 C. 

^2. A Receiver is not a judicial officer. 

He is merely a custodian of properties by 
order of the Court. In that capacity it may 
be his duty to institute suits on behalf of the 
estate in the Court of the Judge. It is 
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unthinkable that any such officer should also 
be the Judge in the Court in which the suits 
arc instituted. Where Court authorises 
Receiver to hold an enquiry as to heirs in a 
contested succession proceedings, held, that 
the order was invalid in law. 121 I.C. 433= 
31 Bom.L.R. 1081=1929 B. 478. A receiver 
appointed by the Court under O, 40, R. 1 
has a legal position different from that of 
the Official Tnistec or the Administrator- 
General. Unlike the Receiver these Officers 
have an estate in the properties which they 
hold by virtue of their office and consequently 
a suit in respect of the properties they hold 
would be a suit against them in the legal 
sense. The same reasoning docs not apply 
to a Receiver. 44 C.W.N. 74=1940 
Cal. 1. Receivers appointed by the Court 
arc officers of the Court, and are not the 
legal representatives or assigns of the parties 
to the suit; nor is it the practice of the Court 
to bring Receivers on the record in a suit 
and subject them to liability as to costs. 
Where an estate of which a Receiver has been 
appointed includes a decree to be executed, 
the proper procedure is for the Receiver to 
apply in the suit in which he was appointed 
(unless it already has the power) for liberty 
either to file a fresh darkhast in his own 
name for execution or to continue the exist- 
ing darkhast (when one has been filed and 
is pending) in the name of the darkhastdar 
on giving him a proper indemnity as to costs. 
40 Bom. L. R. 932=1938 Bom. 458. 
Where Receiver was given power to collect 
outstandings and do all things necessary for 
the realisation and preservation of the assets 
of firm, held. Receiver had no authority to 
mortgage the property of the firm. 44 M.T... 
J. 602=50 C. 338=1 R. 66=50 I. A. 77 (P. 
C.). A Receiver in possession of the es- 
tate is entitled to require payment of rent. 
58 I.C. 301. A Receiver appointed by Court 
under O. 40, R. 1 has no pow'cr to bind the 
estate by a lease. The proper remedy of the 
lessee for breach of contract of lease entered 
into by Receiver is only against the Receiver 
personally and the lessee has no right of suit 
against the owner of the estate. The Receiver 
can claim to be indemnified from the estate 
if it is found that his acilion in leasing the 
property was correct. 1938 Rang.L.R. 611. 
In a partition suit in which a Receiver is 
authorised to sell properties there can be no 
difficulty in directing him to convey the pro- 
perties. 43 C. 124=19 C.W.N. 817. Court 
may confer on a Receiver all such powers 
for the realisation of properties and the exe- 
cution of the documents as the owner has. 
43 C. 124. See also 45 C.W.N. 68 (Power 
to mortgage property subject of partition 
suit). Also all such powers as to bringing 
and defending suits. - 27 I.C. 459=19 C.W. 
N. 45. If a joint Hindu family can sue to 
recover possession of family property, 
there is no reason why a Receiver of the 
joint family estate caxmot likewise sue. 39 


Bom.L.R. 224. Plaintiff appointed Receiver 
by Court cannot appropriate partnersffip 
moneys to his own use. 1925 P.C. 257=92 
I.C. 274=23 L.W. 628 (P.C.). On appoint- 
ment of a Receiver the estate vests in him 
and thereafter the Receiver is the only per- 
son competent to prosecute suits and obtain 
decrees. 11 I.C. 102=15 C.L.J. 339. The 
general powers of Receiver who can sue and 
defend a suit with the express permission 
of Court do not necessarily contain a power 
to sue and liability to be sued. 66 P.R. 
1913=17 I.C. 751. A Receiver appointed in 
execution can prosecute a cause of action 
outside the jurisdiction of the Court by wffich 
he was appointed Receiver. 1921 M.W.N. 
106=61 I.C. 753. A Receiver appointed to 
collect outstandings can file suits in that be- 
half even though the suit in which he was 
appointed has terminated in a decree or an 
appeal is pending from that decree. 33 I. 
C. 69. Termination of litigation in which 
Receiver was appointed — Absence of order 
of discharge — Appointing Clourt closed — 
Competency of Receiver to prefer appeal 
against adverse orders, 30 L.W. 713=57 
'M.L.J. 668. Receiver's powers are entirely 
conditioned by terms of his appointment, sub- 
ject to any subsequent change by the Court 
under which he holds the appointment. 32 
I.C. 207=30 M.L.J, 456. Suit by Receiver 
to cover property sold prior to his appoint- 
ment, 35 M. 578. A Receiver appointed 
by a Court can oust a mortgagee decree- 
holder put in possession of the lands subse- 
quent to his mortgage decree. 6 P.L.J. 
37=61 I.C. 67. R. 1 docs not permit of 
the appointment of a Receiver in respect of 
properties not comprised in suit. 17 I.C. 16. 
Rt-cciver can colled only such assets as 
become due to the estate after his appoint- 
ment. Rents falling due prior to his 
ment are not such assets. 42 I.C. 785—1917 
P.H.C.C. 311. Generally speaking a person 
who is appointed by Court as the manager of 
the property in dispute has no power to 
pledge the credit of an individual 
While in law it is more usual to have that 
doctrine applied to a Receiver and manager, 
the doctrine is equally applicable to Per- 
son appointed by the Court as an offiMr of 
the Court. 1929 C. 659. Uasc of ^butter 
property — Need for sanction of Court 
Application for leave containing misrepresen- 
lations— Effect— Term not mentioned in appli- 
cation — Whether can be included in lease. 
SO C.L.J. 333=1929 C. 828. 

Appointment in execution of mortgage 
crcc— Purchase of properties without leave 
of Court— Legality— Sale if liable to be set 

aside. See 68 M.L.J. 597. nAii.»r-, 

Duties of Receiver.— 19 B. 6(0. 
tion of powers to receiver. See 65 I L. tw/ 

=34 C.L.J. 123. _ I 

Costs ctur to Receiver.— 19 i. 

C. 272=1931 N. 143; 30 C. .696. 

Liability of 

personally liable for breach of contract for 
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which sanction of Court has not been obtain- 
ed. 58 C. 174=134 I.C. 1266=1931 C. 491. 
(Sec the same case as to rights of third 
parties and right of Receiver to be indemni- 
fied.) Where the applicant establishes a bona 
fide claim eitlier against the former Receiver 
or against the estate as represented by his suc- 
cessor or against both, permission to sue the 
Receiver should be granted and refusal amo- 
unts to illegal exercise of jurisdiction. The 
court has no jurisdiction to consider the issues 
of law between the applicant and the Receiver 
on the petition for leave to sue and should 
leave them to be decided in the regular suit. 
186 I. C. 854=1940 Rang. 59. As 
to personal liability of Receiver to pay 
costs, see 134 I.C. 272=1931 N. 143. Where 
Receiver is guilty of wilful default or gross 
negligence, the only provision for taking 
action against him, apart from proceeding 
against the security, is that his property can 
be attached. The fact that the rule provides 
for the enforcement of such an order by 
attachment implies that it is the only way 
to be enforced and that arrest and imprison- 
ment are not to be the methods of enforce- 
ment. 1931 M. 760=62 M.L.J. 199. 

Remeijy against Receiver.— 26 M. 492. As 
to personal liability of Receiver, see 1925 P 
602 ; 58 C. 174=134 I.C. 1266=1931 C. 491. 

Removal of RtCEiV'Ea. — 19 W.R. 66; 13 
M. 300. Court that appoints a Receiver’has 
also power to remove him. 134 I.C. 454= 
1931 A. 72. The Court may remove a recei- 
ver who has failed to file his accounts in 
spile of its order and who considers his own 
personal interests to the exclusion of the 
interests of the parties. 1941 Cal. 144= 
I.L.R. (1940) 2 Cal. 102. Where two sets 
of defendants arc joined in a suit on a mort- 
gage and the mortgagee gets a receiver ap- 
poinU'd to take charge of certain land cover- 
ed by the mortgage, but subsequently one set 
of defendants arc struck off the record as 
being not necessary parties to the suit, and 
the defendants so discharged apply that the 
receiver should be discharged and that the 
land under his possession should be released 
to them, they arc entitled to the order prayed 
for, if it is found that they were in posses- 
sion of the land at the time the receiver was 
appointed and if none of the other parlies 
had the right to remove them from posses- 
sion. 1938 Rang. L. R. 586=1938 Rang. 
387. Where a receiver appointed under 
tliis rule is replaced by another Recei- 
ver, the new Receiver should be made a 
party to the proceedings. 28 M. 157. An 
order removing a Receiver is one falling 
under R. 1 (a) as the power of appointment 
includes also the power of removal and is 
appealable. 92 I.C. 940=53 C. 319=1926 C. 
593. But see also 60 C. 162. (Tourt may in 
the exercise of its discretion make any order 
discharging or removing a Receiver for the 
proper care and management of the property 
in its custody and Receiver has no right of 


appe^ against the order of removal passed 

7^,, ^ appointing him. 60 C. 162= 

1933 C. 52=57 C.L.J. 408. 

Appeal.— A decision that it is just and con- 
venient to appoint a receiver does not amount 
to M order appointing a receiver and no ap- 
peal hes against such order until a receiver 
IS actually appointed because it is possible 
that the final order appointing a receiver may 
n^ever be made. 148 I.C. 184=1934 N. 64. 

f/n 174=1938 Nag. 
MU. If the order appointing a receiver is 
made against a party to the suit, then he 
would have a right to appeal under O 40, 
R. 1 (a) read with O. 43. R. 1 (s) ; if the 
Court orders the removal of a person from 
possession he would have a right of appeal- 
ing against that order under O. 40, R 1 (6) 
read with O 43, R. 1 (s) . But where an 
order is made against a person not a party 
to the suit, refusing to direct the receiver to 
release the properly there is no appeal against 
\w,7 third party. His remedy is by suit. 
1941 Rang.L.R. 300. In an appeal against 
an order on an application under O. 40, R 1 
It is dangerous for the appellate Court to 
express any opinion at all as to the merits 
of the suit or to indicate even briefly whether 
there appear grounds for supposing that one 
side or the other has a stronger prnna facie 

M 1 \ ^ I.L.R. 
(1941) Lah. 590. An order merely declaring 

that a Receiver should be appointed is appeal, 
able even though nobody is named as Recei- 

525=1932 P. 360 (follow- 
ing M. 18 and 1 P. 625.) An order 
fclusing to .appoint a Receiver is open to 
appea. 30 I.C. 545=17 Bom.L.R. 680. 
See also 17 C. 680; 10 M. 179 (F.B.) ; 1938 
l-ah. 10 (appointed receiver refusing to act 

7^11 order of appointment) ; 

1937 Smd 161. In such an appeal 
It is inex^pcdient to go into the merits of the 
case pending in the lower Court. 32 C 741 
An order refusing an application for rcraol 
a, *^ecciver cannot be appealed from. 

^ C.L.J. 217=20 C.W.N. 789 - 24 I C 
See also 40 C. 862. A Civil Court 
cannot appoint a Receiver in respect of pro- 
perties for which a Criminal Court has al- 
^dy ^pointed a Receiver under S. 136, 
Cr.l - Code, imless the Magistrate withdraws 

«62=17 C.W.N. 
1U70, A Court of appeal will not^ except in 
an extreme case, disturb an order foi the 

Receiver by a Court below. 

65. See also 1937 O. 

^*2 P.L.R. 421 
—1940 Uh. 325; I.L.R. (1941) Lah. 590. 

If appointment of Receiver is not made on 
sound judicial lines, appellate Court should 
imerfere. 96 I.C. 30=1926 C. 1092 - 55 C 
72(^32 C.W.N. 681=55 M.L.J. 423=19^ 
P.C. 49 (P.C.). The pronouncement by a 
Court that a Receiver should be appointed 
without nammg a specific person is appcal- 

52 C.L.J. 304; 1 P. 625- 
1922 P . 250; 5 P.L.T. 210. See also 1938 
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NOTES. being managed by a third person who has 

Rang.L.R. 586=1938 Rang. 387 (Order dis- been trying for a long number of years to 

missing application for removal of receiver obtain the property by fair means or foul 

is appealable). An order dismissing an and who is expected to make as much profit 
objection to the appointment of a Receiver out of the estate as he possibly can, thus 

of property of which the objector is in pos- prejudicing the rights of the reversioner and 

session is appealable. 48 I.C. 133=3 Pat. waste is proved, a Receiver may be appoin- 

L.J. 573. The appointment of a receiver ted and the third party being an alienee out- 

is a matter entirely within the discretion of right of a certain share of the estate from 

the trial Judge and unless it can be shown the widow is liable to be ousted just as 

by the appellant that the trial judge has not much as the widow. 1933 A. 138=144 I.C. 

exercised a judicial discretion in the matter, 33. Where properties of deceased are in the 

he cannot succeed in his appeal against an possession of his widow and she is the exe- 

ordcr rejecting his application for the cutrix under the will left by the deceased, a 

appointment of a receiver. 166 I.C. 983 mere claim to such property made by an 

=1937 O.W.N. 197. No second appeal lies alleged daughter of the deceased is no 

against an order appointing a Receiver in ground for appointment of receiver. 1934 
execution. 114 I.C. 839=1929 M. 20. R. 153. 

Proceedings under S. 12, Guardians and Declaratory Suit. — If there is property 
Wards Act— Order appointing Receiver— in dispute between parties, and the Court 

Appeal lies. 1929 N. 119. An order giving thinks it expedient that the property should 

directions to a Receiver for the restoration be protected for the benefit of the party 

of property does not fall under O. 40, R. 1 ultimately entitled to it pending the suit, the 

<ci) and is not appealable. 1933 L. 216=145 Court can properly appoint a receiver of it 
I.C. 200. O. 40, R. 4 gives the Court a even in a suit whicli prays for no other relief 
judicial discretion to take action against the than the declaration of some particular right 
receiver or not, and when the Court has or title. 45 L.W. 51^1937 Mad. 
exercised its discretion by not taking such 163=(1937) 1 M.L.J. 605. 
action, the appellate Court will not entertain Equitable Mortgage. — The possession of 
an appeal against such exercise of discretion. deeds under circumstances consistent with a 
150 I.C. 750 (1)=1934 A, 907. Neither deposit by way of security raises a pritna 
R. 1 nor R, 4 of O. 40 has any application facie case for the appointment of a receiver 
to accounts from a third party relating to on an intcrlocutor>’ application; and in addi- 
thc period of a receiver’s administration and tion to proving that there is a priina facie 
the non-rendition of accounts by third party mortgage it is incumbent upon the plaintiff 
during that period is not appealable under to prove that, interest is in fact in arrear. 
any of these provisions of law. 1938 Lah, 1937 Rang. 39^. In the case of 
328. English mortgages, a rcccciver can be 

Appeal TO Privy CouNcn..—R. 13 of O. 45 appointed of the mortgaged property 
applies where an application for appointing in execution in cases where sub-R. (2) of 
a Receiver is made after leave to appeal to O. 40, R. 1, C.P. Code, would operate to 
Privy Council is granted, but the principle prevent such an appointment. 42 C.W.N. 
for appointing a Receiver shall be the same 266=1938 Cal. 93. 

as laid down in R. 1. 12 I.C. 198=4 Bur. Equitable Execution. — A person seeking 
L.T, 241. 'equitable execution’ by appointment of rccei- 

Review. — An ex parte order passed under ver must show that he was met by difficulties 
this rule is capable of being reviewed. 21 B. arising from the nature of the property, 
328. Order appointing Receiver is discre- which prevented his obtaining relief at law. 
tionary with the trial Court — Court of One principle to be applied is to see whether 
review is free to exercise its own discretion. in lieu of the assets the amount due under 

27 L.W. 333=1928 P.C. 49 (P.C.). the decree is likely to be realized within a 

Collusive suit — Receiver in. — Even if a reasonable time from the profits of the atta- 
suit is collusive, the appointment of a recci- ched property. Another principle is that 
ver by a Court in that suit cannot be ignored such an appointment should appear in the 
so long as it stands. It is not competent for circumstances to be the best course both f^ 
any person to interfere with the possession the creditor and the debtor. 18 Lah. 486 
of a receiver on the ground that his appoint- =39 P.L.R. 839=1937 Lah. 433. 
ment should not have been made. Persons Execution PROCEEmNCS. — R. lisagenerai 

who feci aggrieved by the order of the Court provision relating to appointment of recciv- 
may take proper course to question its ers and receiver can be 
validity but so long as it lasts, it must be res- tion proceedings. 100 I.C. 298—19^ /in.n\ 
pected. 146 I.C. 966=1933 L. 671. 114 I.C. 839=1929 M. 20; I L' r 

Alienation by Hindu widow— Suit by Lah. 590; I.L.R. (1941) 2 Cal. J/. ^ . 

R^rsionrrs. — I n a suit brought by a rever- W.N. 1104. S. 51, C. P. rfown 

sioner impeaching the alienation made by the the procedure in execution 

widow of a share of the estate, it is legal that the Court may, on the ^ 

to appoint a Receiver but under exceptional the decree-holder, order ‘^*5^ 

circumstances only. Where the property is decree by appointing a receiver. 
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thcr restrictions have been placed on the 
power of the Court in this section, nor has 
the nature of the property been defined of 
which a receiver can be appointed. This sec- 
tion will therefore evidently be governed by 
the provisions of O. 40, R. 1. 162 I.C. 861 
zzl936 I-. 239. Hence where the judgraent- 
debtor has a theatre and a receiver is ap- 
pointed in execution of a decree against the 
judgment-debtor to receive the earnings 
collected and keep accounts but not to re- 
ceive money at the doors, the money so earn- 
ed is property within the meaning of O. 40, 
R. 1 an(| as such the order is not ultra I'ircs, 
but is just and convenient. (Ibid.) A 
Court has jurisdiction to appoint a receiver 
even in execution of a money decree. To justi- 
fy such an appointment, it is not necessary 
that there should be difficulties arising from 
the nature of the property against which 
execution is sought and which prevent the 
decree-holder from obtaining relief in the 
ordinary manner, I'.r. , by attachment and 
sale of the judgment-debtor’s property. 
Where the decree-holder wants to get the 
property sold as soon as possible but the 
judgment-debtor is putting obstacles in his 
way by raising all sorts of objections and 
thus del.aying the proceedings and the judg- 
ment-debtor is in the meantime appropriating 
the rents and profits paying little or nothing 
to the decree-holder, an order for the ap- 
pointment of a receiver only till the property 
is sold in execution would be "just and con- 
venient” under O. 40. R. 1. 42 P.L.R. 421 = 
1940 Lab. 325. A receiver appointed in execu- 
tion is quite as much as a receiver appoint- 
ed in a suit, an officer of the Court, and holds 
moneys collected by him subject to the orders 
of the Court. All moneys in his hands are 
not necessarily to he regarded as appro- 
priated towards the satisfaction of the de- 
cree. The Court has got the power to give 
directions to him in respect of the disburse- 
ments of the moneys and in proper circum- 
stances such directions may also be for the 
benefit of the judgment-debtor. 1935 M 
1046=42 L.W. 615=69 M.L.J. 534. An 
appointment of receiver by way of execu- 
tion cannot be obtained where the decree- 
holders can execute the decree in the ordi- 
nary manner. (1931 O. 307 and 1930 C. 
502, Foil.) 1933 S. 231. A person apply- 
ing for appointment of receiver in execution 
of a decree must make out reasonable ground 
for the appointment. The mere fact that the 
judgment-debtor presses the applicant to 
accept a smaller amount than the sum 
decreed or applies to Manager, Sind Encum- 
bered Estates, for his aid does not consti- 
tute a valid ground for appointing a receiver 
more especially when there is no danger of 
waste or destruction of the property. (1928 
P.C. 49 and 1931 L. 668, Foil.) 1933 S. 
231. The appointment of a Receiver has 
often been described as a process of equitable 
and profits of non-attachable property. 


execution. Though it is not always neces- 
that legal execution should be exhaus- 
ted before the appointment of a Receiver 
c^ be obtained in India where there is no 
mstinction between law and equity, the rule 
holds good that, under ordinary circumstan- 
ces, equitable execution ought not to be 
allowed to be resorted to when there is no 
impediment to execution being levied in the 
ordinary way as provided by the Code. The 
person seeking equitable execution should 
make out a proper case for it. He must 
show that he was met by difficulties arising 
from the nature of the property which pre- 
vented his obtaining relief by the usual sta- 
tutory modes of execution and that it is 
necessary and advantageous to appoint a 

^5 C.W.N. 

10^ — 1932 C. 189 — 59 C. 205. Some of the 
points to be considered by the Court are: 
(1) Whether in view of the assets the 
amount due under the decree is likely to be 
realized within a reasonable time from the 
profits of the attached property; (2) whe- 
ther the ordinary remedy by sale in execu- 
tion is not sufficient. 35 C.W.N. 1066. Tho 
mere fact that judgment-debtor might harass 
decree-holder in recovering his dues on get- 
ting into possession is no ground for recci- 

'S'er also 134 

I.C. 799—1931 L. 688. A creditor is not 
generally debarred from proceeding to exe- 
cution by appointment of Receiver. 23 C.W 
N. 952=29 C.L.J. 424. The fact that a 
judgment-debtor will l)c reduced to poverty 
if his properties arc allowed to be sold is no 
gound for the appointment of a Receiver. 

28 I.C. 505. Ri^ht of a person to receive 
allowance charged on property is attachable 
but a Receiver cannot be appointed to receive 
money month by month. 16 C.L.J. 354=17 
C.W.N. 662. In execution of a decree 
against a Ghatwal though the Ghatwali pro- 
perty could not be attached whether a Rccei- 
ver of the rents and profits cannot be ap- 
pointed so as to apply them in satisfaction 
of the decree 39 C. 1010=16 C.W.N. 802. 

Au }• 267=1937 

All. (case of realizing income of occu- 

pancy and ex-proprietary tenancies of judg- 
ment-debtor) . Payment of Chowkidars, Sar- 
dars and Government dues in a Ghatwali 
estate do not belong to the Ghatwal, while 
r ^-9 profits belong to the Ghatwal. 

5 P.L.T. 34—3 P, 339. If decree is to be 
executed against him, these can be coMecteci 
by a receiver appointed therefor. (Ibid.) A 
mere right to maintenance not being liable 
to attachment and sale, a Court has no power 
to appoint a Receiver to receive such main- 
tenance and apply it in satisfaction of the 
decree. 40 M. 302=30 M.L.J. 361 . When 
appointment of a Receiver is the only way to 
recover the decretal amount and when the 
interest of both parties can be safeguarded, 
the appointment is nci'her unjust nor incon- 
venient. 13 I.C. 285=11 N.L.R. 113. A 
Receiver can be appointed to receive rent» 
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Mere convenience on the part of of the claimants. But the acceptance by the 
the decree-holder would not justify the ap- receiver of the award, will not take away 
pointment of a Receiver. 21 I.C. 283=16 the right of claimant to make a reference 
O.C. 238. Where the judgment-debtors are in when the appointment has been made “with- 
possession of the property by virtue of their out prejudice to the contentions of the parties 
having furnished the security demanded from concerned” as to the inadequacy of the com- 

them by the Court as a condition of execution pensation money payable. Even apart from 

being stayed, the decree-holder has not a pre- the special direction of the Court under the 
sent right to remove them from possession, general law relating to receivers, the right of 

The appointment of a receiver over part of reference would not be lost, as the appoint- 

that property with a view to the realization ment does not affect existing contracts or 

of costs awarded to him is barred. 1936 O. rights of action between the party whose 

W.N. 595=1936 Oudh 370. property is placed in the hands of the rccci- 

Execution by Coi-LF-ctor. — The appoint- ver and others. 60 C.L.J. 184=30 C. W.N. 
ment of a receiver to take charge of the 844=1934 C. 758. 

judgment-debtor’s property is an exceptional Miscellaneous Proceedings. — R. 1 does 
remedy and when there is admittedly ample not restrict the appointment of a Receiver 

property of the judgment-debtor available only in the case of suits. Section 141 cx- 

for satisfaction of the decree, there is no good tends the procedure to all proceedings. 43 

reason to appoint a receiver. Besides, when C. 986=20 C.W.N. 1009; 1928 C. 256. 

the execution proceedings are to be trans- Partition Suits. — Receivers in partition 
ferred to the Collector a receiver cannot be suits. 36 A. 19=11 A.L.J. 973; 45 C.W. 
appointed. 1940 Lah. 345. See also 191 I. N. 68. Receiver may be appointed in a 
C. 704. partition suit to avoid scramble among co- 

Execution op mortgage decrep-. — Order 34 sharers. 139 I.C. 670=1932 M. 542. Practice 
is self-contained and. meant to provide for as to appointment of Receiver in a parti- 
all matters it refers to. Its provisions do tion suit relating to joint family property, 
not allow of the application provided by O. 55 I.C. 827=22 Bom.L.R. 217; 1923 L. 48; 
40 and a receiver cannot, therefore, be ap- 18 C.L.J. 638=22 I.C. 601 = 18 C.W.N. 
pointed in execution of a mortgage decree. 533. In all cases where a property is in the 

(100 I.C. 735, Foil.) 143 I.C. 574=34 P. hands of one co-sharer and the share of the 

L.R. 815=1933 L. ^7. profits is withheld from the other, there is 

ExFxnjTioN Sale. — Where a Receiver does siifhcicnt reason for appointing a Receiver, 
not obtain special leave to bid at an execu- 117 I.C. 375=19^ L. 497. In the absence 
tion sale, the sale in his favour is void. 59 C. of a finding that the kamavan has been guilty 
9.56=139 I.C. 186=36 C.W.N. 125=1932 C. of waste or mismanagement or neglect of 
672. duty or that there is an apprehension of such 

Insolvency. — Where subsequent to the waste or mismanagement or neglect, the 
appointment of a receiver of the property Court will not be justified in appointing a 
of the judgment-debtor at the instance of the receiver of the properties of a hfalabar tar- 
dccree-holder, the judgment-debtor is adju- wad, merely because some members of the 
dicated insolvent and the possession of the tai^vad have filed a suit for partition. 41 
property is made over to the Official Assignee, !>.W. 353=1935 M. 402. It is open to the 
the receiver is only entitled to the costs and Court in a suit for removal of the manager 
expenses incurred in the execution proceed- of a Malabar tarwad appointed by a karar» 
ings till the date of the order of adjudication to appoint an ititerim receiver when the cir- 
to be paid out of the estate of the insolvent. cumstanccs require it; but the powrr of 

The receiver's remedy for the other charges appointing a receiver should be exercised only 

and expenses he has incurred, rtr., rent due when the circumstances of the case cl^rJy 
for premises of which he was in occupation not only justify, but also require it, as being 

artd charges in respect of durwan and estate the only means of protecting the ^ 

clerk will be against the person at whose ins- the junior members of the ta^^vad. 

tance he was appointed. I. L.R. (1941) 2 charges of mismanagement and fra”^' 

(7al. 37. not be sufficient. They must be cstaolishea 

Joint Family Property. — A Receiver is ap- prima /aciV before the appointment of ^ 

pointed for the benefit of all the parties con- interim receiver is made. 44 L.W. ^ ^ 

cerned in the litigation and is the represen- 1936 M. 817. For such evid^cc tj 

tativc of the Court and the parties interested given an opportunity and 

in the litigation. If a joint Hindu famity be proper to dispose of a peti^n ^ 

can sue to recover possession of family pro- materials on record. 44 L.W. —.-Anr 

petty, there is no reason why a receiver of 966=71 M.L.J. 629. In a 

the joint family estate cannot likewise sue. for partition of the family ,, 'l--* ;« 

39 Bom.L.R. 224=1937 Bom. 244. found that he was entitled to a hal^share 

Land Acquisition Oses.— Under R. 1, the properties, that the qu^rcls ’ ma/fe it 
Court has power to appoint a receiver of an and the conduct of the l:- fair 

«statc and to direct him to accept the award impossible for the plaintiff to get n 
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shar<^of the harvest and it also appeared that 
so long as the properties remained with the 
defendant the plaintiff would not be able to 
secure his fair share of the income. The 
lower Court appointed a receiver to harvest 
the crops. Held, that the circumstances of 
the case justified the appointment of a recei- 
ver. 1938 Mad. 730=(1938) 1 M. 

L.J. 863. Where in a suit for partition of 
the movable and immovable property, it is 
likely that debts may be realised by the 
defendants without the plaintiff’s knowledge 
or settlement of these debts may be arrived 
at by the defendants in a manner prejudicial 
to the plaintiff, it is just and convenient to 
appoint a receiver during such suit. 176 
I.C. 919=1938 Lah. 10. 

In Partnehship Suit. — The ordinary rule 
that no party is appointed as receiver except 
by consent has been departed from only in 
exceptional cases, as for in.stanoe, in a case 
of partnership where there are no allegations 
of fraud and where the carrj’ing on the busi- 
ness depends on the personal credit of one 
of the members of the firm. 148 I.C. 459 
=1934 C. 444. In all cases of partnership 
the true rule is that a receiver is generally 
appointed for realising the assets of the 
karbar with a view to its winding up and for 
that purpose to carry on the business in so 
far as is necessary and incidental to such 
winding up. Court does not take upon itself 
the management of a partr>crship except as 
incidental to winding up. 148 I.C. 459=1934 
C. 444. Where in a suit by a partner for 
dissolution of partnership a receiver is ap- 
pointed of the assets of the partnership, the 
remedy of the creditor who had obtained a 
decree against the partnership firm is either 
to apply to the Court which appointed the 
receiver for leave to attach some specific pro- 
perty or for an order charging the assets 
in the hands of the receiver on giving an 
undertaking to deal with the charge accord- 
ing to tc orders of the Court. There is no 
doubt that the application for a charging 
order must be made to the Court by which 
tlie receiver was appointed. But where the 
Court which appointed the receiver in the 
partnership suit and passed the decree in the 
creditor's suit is thq same, and all the parties 
in both suits arc present^ including the recei- 
ver, tljcre can be no objection to a charging 
order being made on an application made in 
the creditor’s suit, instead of in the partner- 
ship suit, and the cause title can be formally 
amended. The effect of a charging order will 
Ijc to give the judgment-creditors priority 
over creditors who have not proceeded to 
judgment. 45 C.W.N. 1104. The applica- 
tion of a Receiver to take charge of the 
partnership assets, docs not transfer the 
ownership therein from the partners to the 
Receiver. 36 I.C. 980=91 P.R. 1917; 12 
C.L.J. 368=7 I.C. 75. Where a dissolu- 
tion is inevitable and the partners are on bad 
terms, (he usual way of guarding their inter- 


ests is by appointing a Receiver and ordering 
the good will of the business and the stock- 
in-trade to be sold, the partners being at 
liberty to bid at the sale. 8 Bur.L.T. 57 
=29 I.C. 684; 45 I.C. 2^4=n S.L.R. 115. 
Guiding principles for appointment of Recei- 
ver in partnership suit. 45 I.C. 224=11 S. 
L.R. 115. 

Parties being Minors or Females. — 
Though under the Code^ the Court has dis- 
cretion to appoint a Receiver without security 
it should obviously be done only in the most 
exceptional circumstances. Where all the par- 
ties to the suit, except the respondent were fe- 
males or minors, the Receiver should general- 
ly not be allowed, without giving adequate 
security, to have unfettered control of money 
and securities to a large amount. 59 I. A. 
311=7 Luck. 382=63 M.L.J. 058 (P.C.). 

Raiyati holdings. — In the face of the 
clear language of O. 40, R. 1 (2), it must 
be held that a Court has no power to appoint 
a receiver of the raiyati holdings held by 
a judgment-debtor in Chota Nagpur, a sale 
of which is prohibited by the Chota Nagpur 
Tenancy Act. The general power given to 
the Courts under O. 40, R. 1 (1) is curtailed 
by sub-R. (2) . Both tlic sub-rules have to 
be read together as forming part and parcel 
of one rule. 1941 P.W.N. 580=22 Pal.L. 
T. 798. 

Maintenance Suits. — Where under a de- 
cree for maintenance decree-holder is entitled 
only to proceed against a house which has 
been made a charge for payment ojE main- 
tenance and the maintenance is allowed to 
fall in arrears it is highly desirable to ap- 
point a receiver for paying off arrears as 
well as for ensuring punctual payment of 
maintenance in future. 146 I.C. 1024=1933 

L. ^6. Although a Jahagir for maintenance 
is inalienable and therefore unattachabic in 
execution of the decree, a receiver can be 
appointed to manage the jahagir for the 
benefit of the decree-holders subject to a 
suitable allowance for the maintenance being 
made in favour of the judgment-debtor. 
Executing Court need not fix the suitable 
allowance when making the order of the 
appointment of a receiver. It will have to 
be fixed on the amount of profits which come 
into the hands of the receiver and not upon 
any estimated income of the property. 1933 
N. 266. 

In Mortgage Suit.— T he Court is entitled 
to appoint a receiver under O. 40, R. 1 
whenever it is deemed just and convenient to 
do so; for example, in a mortgage suit when 
interest is in arrear the Court will normally 
appoint a receiver at the instance of the 
mortgagee as of course, whether or not the 
properly appears to be of sufficient value to 
cover the mortgage debt and interest, and 
whether or not the right of the mortgagee to 
obtain a personal decree against the mort- 
gagor subsists or has been lost. 14 R. 292 
= 1936 R. 290; 12 R. 437=1934 R. 321; 56 

M. 915=1933 M.. 570=65 M.L.J. 222 
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325=(1938) 1 M.L.J. 
^?; 1939 Rang.L.R. 403=1939 Rang. 321 

^ M.L.J. 429; 1938 A.M.. 
LJ. 90; 16 L. 366=1935 L. 17; 23 S.L.R.' 
200=115 I.C. 306=1929 Sind 114, But 
fo/j/ru 1936 A.L.J. 605=1936 A. 495 (F. 
B.) (Overruling 1933 A.L.J. 51) that in 
a suit for sale on the basis of ai simple mort- 
gage, Court is not competent to appoint 
a receiver of the property mortgaged pend- 
ing the decision of an appeal against the 
mortgage decree. The Court in a suit on 
a simple mortgage has jurisdiction to appoint 
a receiver of the mortgaged property whe- 
ther before or after the preliminary decree 
whether or not the fact that the interest is 
in arrear would by itself be sufficient ground 
for appointment of a receiver; where the 
rates and taxes as well as interest arc in 
arrear, the property is in jeopardy, and in 
such a* case it is just an<l equitable to appoint 
a receiver. I.L.R. (1939) Bom. 82=40 
Bom. L. R. 126(3=1939 Bom. 54. It 
is settled law that in the case of a simple 
mortgage without possession the intention of 
the parties is that the mortgagor shall ordi- 
narily remain in possession of the mortgaged 
property till it is brought to sale in execu- 
tion proceedings for the payment of the mort- 
gage debt. Consequently a receiver will be 
appointed pending a suit on the basis of a 
simple mortgage only if there exists special 
circumstances in the case. 40 P.L.R. 541. 
The C^urt will not appoint a receiver in 
execution of mortgage decree unless the cir- 
cumstances arc such as to make the sale and 
of the properties a matter of serious diffi- 
ciiltj'. Once a receiver in execution is ap- 
pointed, the mortgagee will, as a rule, have 
little inducement to bring the properties to 
sale will tend to let matters drag on in- 
definitely. If the properties arc producing 
a good income, it is probable that the mort- 
gagee will have a more profitable investment 
than he will he able to obtain for the sale 
proceeds if the properties arc brought to 
sale. This docs not however mean that if 
ihcrc 3rc 5ubst<intiR] difficulties in the Wciy of 
the sale the Court will not help the mort- 
gagee by appointing a receiver. The Court 
in considering this question should also take 
into consideration the diligence of the mort- 
gagee. The person who applies for appoint- 
ment of receiver in execution of mortgage 
decree should be able to point to some actual 
difficulty in carrying out the sale, and not 
merely to a delay which he foresees on general 
grounds. It cannot be supposed that when 
?^bstantial^ portion of the mortgfage secu- 
rities is outside the local limits of the juris- 
diction of the Original Side, the mortgagee 
can almost as of right obtain the appoint- 
ment of a receiver in execution which is a 
form of relief which the Courts are slow to 
encourage. 42 C. W. N. 266=1938 
^I. 93. In a mortgage suit after the receiver 
«as taken possession of the mortgaged 


property the mortgagor is under no duty to 
pay revenue in respect of the aforesaid pro- 
perty. It is the duty of the receiver to pre- 
serve the property by paying the public de- 
mand. 1941 Cal. 305. In a suit by 
a mortgagee without possession, on the 
application of the plainti ff, defendants 
Who were subsequent mortgagees with- 
out possession but who obtained posses- 
sion under a lease from mortgagor, 
were appointed receivers and they were ask- 
ed to keep an account and also to keep intact 
the benefits accruing from the property dur- 
ing the pendency of the suit Held, that (he 

n925 L. 590, 1933 

also 1940 Lah. 125. Where, pending an 
appeal against the preliminary decree in a 
mortgage suit, execution has been stayed 
but IS was proved that the mortgagors were 
going beyond the ordinary course of village 
management in granting leases, held, that a 
receiver should be appointed to keep the pro- 
perty intact and that it would have a salu- 
tary effect if one of the mortgagors was him- 
self appointed receiver with due safeguards. 

16 N.L.J. 161=1933 N. 294. But rre con- 
tra 43 I.C. 533. Whether the mortga- 
gee IS or is not entitled to possession, he 
may ask for a receiver, if the demands of 
justice require that the mortgagor should be 
deprived of possession. 31 C.L.T. 385=47 
C 418; 95 I.C. 632=1926 C. 1006 ; 52 M. 

M'-L.J. 115=1929 M. 138; 1929 L. 
780. Mortgage — Floating charge — 
pointment of receiver without going into evi- 
dence. 46 I.C. 389; 34 I.C. 405=23 C.L. 

J. 4f); 17 I.C. 202=16 C.W.N. 997. The 
appointment of a receiver at the instance of a 
mortgagee will be made as a matter of course 
if interest payable under the security is in 
arrears. 17 I.C. 202=16 C.W.N. 997. 
There may be special reasons, even in such 
a case, that will make it not "just and con- 
venient” that a receiver should be appointed, 
when the interest has been in arrear for 
a very short period, or when the interest 
has been tendered but acceptance of it has 
been refused; but the fact that the property 
is more than sufficient to cover the mortgage 
debt is not a ground upon which the Court 
ought to refuse to appoint a receiver in such 
a suit. 14 R. 308=1936 R. 296 (S.B.). 

See however 1935 R, 525, where it was held 
that the most important criterion with regard 
to whether a receiver should or should not 
be appointed in a mortgage suit is whether 
the mortgagee, having originally been well 
secured, finds (hat the security is likely 
insufficient, either by reason of consiocrable 
accumulation of interest or by reason of 
depredation of the value of the projKrty it- 
self. The considerations which apply in a 
suit between the mortgagee and mort^g^or 
as regards the appointment of a receiver dmer 
considerably from the considerations which 
arise where the interests affected are not ot 
the mortgagor only, but also of the mortga- 
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(a) appoint a receiver of any property, whether before or after decree ; 

(b) remove any person from the possession or custody of the property ; 

(r) commit the same to the possession, custody or management of the recei- 
ver; and 

(d) confer upon the receiver all such powers, as to bringing and defending 
suits and for the realization, management, protection, preservation and improve- 
ment of the property, the collection of the rents and profits thereof, the application 
and disposal of such rents and profits, and the execution of documents as the owner 
himself has, or such of those powers as the Court thinks fit. 

( 2 ) Nothing in this rule shall authorize the Court to remove from the 
possession or custody of property any person whom any party to the suit has not 
a present right so to remove. 


NOTES. 

gor's creditors. The appointment of a receiv- 
cr in the mortgagee’s suit will have the 
effect of depriving the creditors in the insol- 
vency proceedings of the benefit of the usu- 
fruct of mortgaged property although the 
mortgagee has not yet obtained a final decree 
in the mortgage suit. Hence the appoint- 
ment of a receiver in a mortgage suit subse- 
quent to the appointment of receiver in insol- 
vency was set aside. 17 P.L.T. 671=1936 
P. 357. Considerations for the appointment 
of a receiver in a suit on simple mortgage. 
See 13 P.L.T. 525=1932 P. 360; 34 P.L. 

R. 950; 16 L. 366=37 P.L.R. 529=1935 L. 
17; 14 R. 308; 12 R. 437; 14 R. 292; 144 
J.C. 265=1933 R. 94; in a suit on equitable 
mortgage, see I. R. 1932 L. 648; 35 C. 
W.N. 1141 (when receiver can be appoint- 
ed in mortgage suit after decree). Receiver 
may be appointed in a suit by an equitable 
mortgagee. .54 hf. 565=1931 M. ^6=61 M. 
L.J. Ill; 133 I.C. 433=1932 L. 82; 23 S. 
L.R. 200=115 I.C. 306=1929 Sind 114. 
Receiver can be appointed in a mortgage suit 
for sale, although a Receiver has been ap- 
pointed in a prior partition suit. 16 C.W. 
N. 126=14 C.L.J. 526; 102 I.C. 353=1927 

S. 230 ; 29 M.L.J. 457; 14 B. 431; 47 C. 
418; 6 R. 261 = 1928 R. 176. A receiver 
need not be appointed if the mortgagee has 
obtained a decree for foreclosure, and can- 
not recover even the costs of the litigation 
from the mortgagors personally. 16 C.W. 
N. 126=12 I.C. 165=14 C.L.J. 526. Recei- 
ver may be appointed even after sale of the 
mortgaged properties. 13 C.L.J. 487=15 C. 
W.N. 672; 95 I.C. 632=1926 C. 1006. Mort- 
gage suit — Lessee in possession made party — 
?ifbrtgagce’s application for receiver— Les- 
see depositing in Court annual rent — Execu- 
tion sale — Mortgagee auction purchaser ap- 
plying for receiver claiming crops as his on 
ground of lease being collusive — ^Appointment 
of receiver — Propriety, 1935 M. 875. Though 
ordinarily a receiver is not appointed when 
mortgagee i.s in possession, yet when he is in 
possession through one of the mortgagors 
who became insolvent, then the Court can 
appoint a receiver. 32 I.C. 691=1915 M. 
W.N. 864. A receiver can be appointed for 
the protection of property in respect of which 
a mortgage decree has been passed. 158 I. 
C. 586=1935 O.W.N. 1118=1935 Oudh 

C.C.M.— 166 


497. A mortgagee decree-holder prevented 
from executing decree is entitled to have 
a receiver appointed if the security is not 
sufficient to discharge the debt and the inte- 
rest has not been paid. Per Oldfield, J., in 
26 I.C. 986=29 M.L.J. 457; 102 I.C. 353 
=1927 S. 230. An order appointing a Recei- 
ver in execution of a mortgage decree is not 
binding on a person not a party to the suit, 
and claiming to be in possession in his 
right as prior mortgagee. 45 I.C. 177. See 
also 9 R. 565. Where a defendant who is 
entitled to share in mortgaged property is 
impleaded in mortgage suit for sale, on the 
ground that mortgage was for his benefit 
also, and there is no reasonable probability of 
mortgage being binding on his share and 
where it is certain that if a receiver is not 
appointed no part o£ the usufruct would go 
towards the mortgage debt, it would be just 
and convenient to appoint a receiver with 
direction for payment of the mortgagee’s 
share of usufruct into Court. 163 I.C. 166 
=1936 R. 246. Execution of mortgage de- 
cree — Receiver cannot be appointed for other 
properties not connected in suit. 96 I.C. 194 
=23 L.W. 650=1926 M. 797. When the 
mortgage is void ab iuitio it cannot g”'* 
mortgagee who has got only a simple money 
decree, right to the appointment of a Recei- 
ver. 1930 R. 271=127 I.C. 176. In a suit 
for a declaration that the decree for sale 
obtained by defendant in a mortgage suit is 
not binding on him, the Court has the power, 
on application by the plaintiff, to appoint a 
Receiver. 146 I.C. 451=1933 A. 227=1933 
A. L.J. 51. A Receiver appointed in a mort- 
gage suit is appointed for the benefit of the 
mortgagee and all the proceeds from the pro- 
perty realised after his appointment go to the 
credit of the mortgage debt. Such proceeds 
also include the proceeds of crops raised 
before, and harvested after the appointment 
of the Receiver. 156 I.C. 67=41 L.W. 495 
=1935 M. 410. The appointment of a Recei- 
ver in a mortgage suit depriving as it does 
the mortgagor of his right to deal with the 
income negatives also the right of a Court 
auction-purchaser in execution of a money- 
decree to it even though the Receiver him- 
self was made a party to the execution pro- 
ceedings and leave of Court was granted to 
execute the decree against him. & M. 546 
=64 M.L.J. 682^1933 M. 293. 
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M^tgage executed bv Receiver under 
Hurt's order—Qrder sanctioning loan on 
first charge— Precedence of mortgage over 
EARLIER encumbrances.— In thosc cascs 
where the order of the Court simply 
sanctions a loan by the Receiver on 
a hrst charge of the properties, but 
does not indicate the purpose for which the 
loan IS sanctioned, the creditor who advances 
the money is entitled to assume that every 
thing was m order and so he ought to cet 
what the Court had promised to give him, 
precedence over earlier encumbrances creat- 
ed by the parties. In such cases the Court 
cannot break faith with him. In cases, how- 
ever, where tlic order itself recites the pur- 

different considerations 
should apply. If the purpose of the loan as 
set out in the order is for preservation or 
protection of the property committed to the 
care of the receiver, or if the order is made 
m an administration suit or in a partition 
suit for working out the rights, liabilities and 
obligations of the co-sharers of the joint pro- 
perties m the course of partition, the mort- 
gagee from the receiver would have first 
charge in accordance with the order The 
principle seems to be this. By the appoint- 
ment of the receiver the Court takes upon 
Itself the duty of protecting and preserving 
the subject-matter of the suit, which it dis- 
eharges through its own officer, namely the 
receiver. It must therefore have all powers 
which arc incidental and necessary for the 
discharge of that duty. It will have there- 
tore the power to sanction loan to be raised 
by the receiver, and if necessary, to direct 
(he mortgage to be executed by him for sccur- 
ing it to have precedence over earlier mort- 
gages executed by the parties. He may be 
unaware of such prior morlgaRCs or even if 
aware, may not give notice to thosc mort- 
gagees This power of the Court being thus 
incidental to and necessary for the perform- 
ance of its duty to protect and preserve the 
subjcct^matecr of the suit, which it has taken 
upon itself by appointing a receiver, must be 
measured and limited by its duty, where its 
exercise comes into conflict with the rights 
of third parties which are not before it and 
to whom no notice had been given, or who 
had not consented. In such a case the prin- 
ciple of breach of faith cannot be the deci- 
sive factor. It is a question of power or 
junsdiction of the Court 45 C.W N 68 

Private Rfx^iver._A private Receiver 
deriving his power from the appointment of 
a mortgagee is almost unknown to the Indian 
people. 40 I.C. 865. 

Possessory Suits.— A bona fide possessor 
of property should not be superseded by a 
Receiver except on equitable grounds. 21 
821=11 I.C. 870. See also 1937 
O.W.N. 197=1937 Oudh 280. The provi- 
sions of R. 1 refer to the case of the remo- 

• a person other than a party to the 
suit and Court is not debarred from remov* 


ing one of the parties from possession of 

537; 24 M.L. 

J. 658, Foil.) 1922 L. 444 ; 61 I.C. 605=12 
L.W. 254; 119 I.C. 687=1929 N. 283. The 
words “any person” in R. 1 (2) are not con- 
fined to persons who are not parties to the 
suit A tenant could not be ousted to be 
replaced by a Receiver in an interlocutorv 
order. 61 I.C. 605=12 L.W. 254. The 
possession of the Receiver although in a sense 
the possession of the Court is also the pos- 
session of all the parties to the suit accord- 
ing to their title. 49 I.C. 89=8 L.W. 551. 
Property in possession of persons with a 
paramount title — Their rights not affected by 
appointment of Receiver. 1927 P. 397=104 
I.C. 295=8 Pat.L.T. 717. The possession 
of Court tlirough its Receiver does not sus- 
pend (he operation of adverse possession if 
the successful party is holding it by 
adverse possession. 40 I.C 50=32 M. 
L.J. 85. A property not forming part 
of the pending litigation cannot be 
made over to a Receiver appointed by 
tlie Court without jurisdiction. 5 P.L.J. 
513=1 P.L.T. 653=58 I.C. 405. Where a 
person refuses to deliver possession to a 
Receiver appointed by the Court appeal lies 
under O. 43, R. 1. 48 I.C. 779. If plain- 
tiff does not ask for a particular relief, in 
the plaint, it would be in very rare cases 
and under c.xceptional circumstances that 
Court would feel disposed to grant it. Where 
the only substantive relief asked for by 
plaintiff was one for possession and there 
was no prayer for mesne profits either before 
the suit or from the date of suit, held, that 
as there were no exceptional circumstances 
apparent on the face of the record the ap- 
pointment of a Receiver in order to have 
mesne profits safeguarded should not be 
made, nor an order against defendant for 
security for mesne profits should be passed. 
1933 S. 364. In a suit for possession under 
S. 9 of the Specific Relief Act, which is a 
suit of a limited character and in which no 
mesne profits pending suit can be ordered, 
it is not competent to the Court to appoint 
a receiver to collect the rents of the property 
in dispute. 31 S.L.R. 28=1937 Sind 161. 

Succession Certificatf- — A receiver who 
is an officer of the Court although he repre- 
sents the estate of the deceased, docs not claim 
by right of succession. Therefore he caii 
maintain a suit for a debt due to a decease 
person to whose estate he haa been appointed 
a receiver without a succession certificate. 

1941 Cal. 579. . , . 

Scheme Suit.— R. 1 (2) is intended to 

protect third persons and not parties to tnc 

suit and docs not debar Court 

ing a Receiver in a scheme suit. , 20 l.y. / 

=24 M.L.J. 658; 41 \f.L.J. 545=16 L.W. 
927=1923 M. 224. Scheme decree-Bower 
given to District Judge to remove Jrus cm 
—G eneral control conferred over trustees 
and their management of the tfust 
to appoint Receiver pending enquiry into con- 
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2 . The Court may by general or special order fix 
Remuneration. thc amount to be paid as remuneration for the services 

of thc receiver. 

LOG. AM. — [Rangoon.] R. a. — Thc following shall be subsiHut d, namely ; — 

Thc fees to be paid as remuneration for thc services of thc receiver shall be in accordance 
v/ith the following sc^c : — 

(a) On rents or outstandings recovered or on thc proceeds of the sale of movable or im- 
movable property, unless for special reasons to be recorded, the Court orders thc remuneration to be 
at some other rate — 5 per cent. 

(b) For taking charge of money or of immovable property which is not sold, unless for 
special reasons it is othcr>visc ordered by thc Court, on thc estimated value — i p>er cent. 

(r) For any special work not provided for above, such remuneration as thc Court on thc 
application of thc receiver shall order to be paid. 

Duties. 3 . Every receiver so appointed shall — 


NOTES. 

duct of trustees after suspension of trustees. 
38 Bom.L.R. 1137. 

SEOtE^r AGREEMENT. — No Secret agreement 
can be enforceable which puts the receiver 
in a position which might affect his advice to 
the Court. 1^ Rang.L.R. 129=1939 
Rang. 217. Where under an agreement with 
J.D. thc receiver got something more by 
way of interest to which he was not entitled 
under thc decree, it was his duty to report 
the agreement to the Court and get it ratihed. 
If the agreement was kept from the know- 
ledge of Court it would amount to a fraud 
on thc Court. Thc agreement thus being not 
enforceable at law, a claim for interest could 
not be sustained. 1940 Rang.L.R. 129=1939 
l^ng. 217. 

Trust Property. — As a trust property can- 
not be sold in execution of a decree against 
the trustee, thc only method by which a 
judgment-debtor may be compelled to satisfy 
the claim of thc execution creditor is by the 
appointment of a Receiver. 57 I.C. 70=30 
C.L.J. 231. Where a person takes posses- 
sion of thc trust property in direct contra- 
vention of thc terms of the trust deed which 
he himself executed and thus deprives the co- 
trustccs of possession of the trust property, 
his act is entirely illegal. In a suit by him 
for thc removal of the other trustees, it is 
certainly just and convenient that a receiver 
should be appointed. It is not necessary for 
the appointment of a receiver that proof 
should be forthcoming of any embezzlement 
or mismanagement on his part. 1936 O.W 
N. 1134=1936 O. 337. Where the property 
in question is dedicated property, being wakf 
property, which under the terms of the wakf 
deed has to be managed by a trustee enjoin- 
ed to perform certain religious duties as 
tnistee, it would not be just and convenient 
<0 appoint a receiver of such property. No 
receiver of such property can therefore be 
appointed in execution of a simple money 
decree, as the property is not liable to attach- 
ment and sale and as the judgment-dcMor 
has no proprietary interest in the same. S. 51, 
C.P. Code, must be read subject to O. 40, 
R. 1. I.L.R. (1938) All. 35=1937 A. L. 
J.. 1103=1938 All. 3. 

Proceedings UNt>ni Trust Act. — Receiver 
-cannot be appointed in proceedings under 


S. 74 of the Trust Act. 1927 S. 237=103 I. 
C. 816; where the income of the mutt was 
not sufficient both to meet the expenses and 
to pay off debts contracted by its head, a 
Receiver was directed to be appointed, 54 
I.A. 228= 50 M. 497=53 M.L.J. 196=1927 
P.C. 131 (P.C.). 

Proceedings under Guardians an Wards 
Act. — R. 1 has no application to a petition 
under the Guardians and Wards Act, 36 B. 
20=11 I.C. 554=13 Bom. L. R. 417. But 
see 1929 N. 119=116 I.C. 642. 

Suit for cancellation of lease.— In a suit 
for cancellation of a lease on the ground that 
it mas obtained by tlie defendant fraudulently, 
for recovery of khas possession, and for 
mesne profits on that footing, thc fact that 
the defendant had not been paying the stipu- 
lated rent to the plaintiff is not a ground 
by itself for the appointment of a receiver. 
41 C.W.N. 951. 

0._ 40, R. 2.^An order increasing remu- 
neration to be paid to a receiver, is an order 
made under R. 2 and not under cl. (d) of 
R. 1 and is not appealable. 22 I.C. 352. 
Remuneration must not exceed the income of 
thc estate realised by receiver. 91 I.C. 54 
— 1925 N. 462. Receiver — Remuneration of — 
Commission— Order of Court providing for 
perccnla^ on “gross sales" of business— 
Commission on “trade discount”, packing 
charges and freight, 131 I.C. 655=1931 
M. 500=60 M.L.J. 332. 

Rangoon High Court, Rr, 204 and 
205— Receiver's fees— Powers of Cx)urt. 
-^flicial Receiver, in making his lists, 
should consider under what head the fees arc 
to be charged and charged at the rate speci- 
fied in the sub-section. The C^urt may then, 
in the circumstances of any particular case, 
review^ such remuneration, and, whilst not 
Receding thc maximum laid down, may 
direct such remuneration at any less rate as 
may be thought fit. 178 I.C. 30=1938 Rang.. 
o57» 

O. 40, R. 3.— Security not furnished by 
plaintiff receiver — Suit if may be dismissed 
on that ground. 46 C. 70=22 C.W.N. 520. 
The liability of a surety for a receiver. 28 
I.C. 31=20 C.L.J. 123. The surety is lia- 
ble for the payment of interest on balances 
improperly retained by him as also costs of 
proceedings. (Ibid.) When thc surety 
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(a) furnish such security (if any) as the Court thinks fit, duly to account 
for what he shall receive in respect of the property ; 

(b) submit his accounts at such periods and in such form as the Court 
directs ; 

(r) pay the amount due from him as the Court directs ; and 
{d) be responsible for any loss occasioned to the property by his wilful 
default or gross negligence. 

Enforcement of receiver’s 

duties. 4- Where a receiver — 


(a) fails to submit his accounts at such periods and in such form as the 
Court directs, or 

(i) fails to pay the amount due from him as the Court directs, or 
(r) occasions loss to the property by his wilful default or gross negligence, 
the Court may direct his property to be attached and may sell such property, and 
may apply the proceeds to make good any amount found to be due from him or 

any loss occasioned by him, and shall pay the balance (if any) to the receiver. 

LOG. AM. — [Madras.] Substitute the following for r. 4 : — 

“4. (i) If a receiver fails to submit his accounts at such periods and in such form as the 

Court directs, the Court may order his property to be attached until he duly submits his accounts 
in the form ordered. 

(2) The Court may, at the instance of any party to any suit or proceeding in which a receiver 
has been appointed or of its own motion, at any time make an enquiry as to what amount, if any, is 
due from the receiver as shown by his accounts or otherwise, or whether any loss to the property 
has been occasioned by his wilful default or gross negligence and may order the amount found due 
or amount of the loss so occasioned to be paid by the receiver into Court or otherwise within a period 
to be fixed by the Court. All parties to the suit or proceeding and the receiver shall be made parlies 
to any such enquiry. Notice of the enquiry shall be given by registered post of the surety, if any. for 
the receiver, but the cost of his appearance shall be borne by the surety himself unless the Court 
Otherwise directs : 

Provided that the Court may, where the account is disputed by the parties and is of a com- 
plicated nature or where it is alleged that loss has been occasioned to the piopcrty by the wilful 
default or gross negligence of the receiver refer the parties to a suit. In all such cases the Court shall 
■tatc in writing its resaons for the reference. 


NOTES. 

satisfies the claim of the plaintiff he will be 
entitled to stand in place of the receiver to 
the extent of the payment made by him and 
to reimburse himself from the sums to be 
paid to the receiver without derogation of 
his right to sue him. {Ibid.) 

Liabii.ity op Receiver. — Receiver advanced 
to an infant more than the amount sanctioned 
and it was not shown that it was applied for 
his benefit. Held, that a receipt by the infant 
for the amount was no valid discharge to the 
receiver. 28 I.C. 25=20 C.L.J. 113. A 
bribe to the Police Officer to release the 
minor is unauthorised and the receiver can- 
not claim the amount against the payee. 
(Ibid.) The receiver is bound to furnish 
details of litigation expenses and he is not 
entitled to the salary of officers appointed 
without leave of Court. (Ibid.) A suc- 
ceeding receiver cannot sue a former receiv- 
er for recovering funds which he should 
have realized and accounted for. 24 I.C. 
768=41 C. 92. The receiver must keep his 
accounts and vouchers ready for examination 
at any time. At the time of adjustment of 
accounts receiver and other interested par- 
ties have a right to be heard. 12 I.C. 7^= 
14 C.L.J. 445. A receiver will not be per- 
mitted without Court's sanction to incur 
expenditure seriously diminishing the funds 
entrusted to him. If a receiver proves that 
a transaction made by him is beneficial to 


tlic parties interested, he must be allowed 
credit for such transaction. A receiver should 
be allowed fees or legal assistance though 
not previously sanctioned by the Court. The 
fees will not be allowed where no Icg^ 
skill is required. Receiver’s account filed 
and vouched before an examiner can be re- 
opened on the discovery of errors though a 
Judge's certificate is attached, and the recei- 
ver may be surcharged though he has been 
discharged. (Ibid.) Accounts — Mesne pro- 
fits — Expenses of litigation when allowed. 
22 M.L.J. 253=14 I.C. 396. If receiver 
had failed to realize rents by taking proj^r 
proceedings he will not be exempt from lia- 
bility. Mistaken proceedings though taken 
in good faith will not absolve receiver from 
liability for rent. (Ibid.) Court which 
to pass receiver’s accounts. 4 P.L.J. 636= 
54 I.C 297. 

O. 40, R. 3 (c).— Scope— Appointment of 
party to suit as receiver— Ord^r directing 
payment into Court of money collected pn^ 
to appointment — Effect of — Appeal* 


). 40 . R. 4 .— Under this rule the Court 

)rdinarily bound to deal with all 
ding to the receiver in the proceeding 
If in which he was appointed. The Rro 

occasion for making * nfssed, 

receiver is when his accounts ^ . 

. the Court ought to protect *** 
to allow parties to pester the reoaver 
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( 3 ) If the receiver fails to pay any ^ount which he has been ordered to pay under 
sub-r. (al of this rule, within the period fixed in the order, the Court may direct such amount to be 
recovered citlicr from the security (if any) furnished by him under r. 3 , or by attachment and sale of 
his property or if his property has been attached under sub-r. (i)of this rule, by sale of the property 
so attached, and may apply the proceeds of the sale to make go^ any amount found due from him 
or any loss occasioned by him and shall pay tlic balance (if any) of tlic sale proceeds to die 
Tcceivcr.” 

5. Where the property is land paying revenue to the Government, or land 

of wliich the revenue has been assigned or redeemed, 
and the Court considers that tlie interests of those 
appom receiver. concerned will be promoted by the management of the 

Collector, the Court may, with the consent of the Collector, appoint him to be 
receiver of such property. 

LOG. AM. — [M^ras.] Add the following as r. 6 , viz .'. — 

“ 6 . Where the property belongs to a co-operative society registered under the Madras Co- 
operative Societies .\cl or to a member of such co-operative society, and the Court considers that 
the interest of those concerned will be promoted by the management of an officer of the C(>opcrativc 
department, (he Court may, with the consent of the officer, appoint him to be receiver of such pro- 
jperty.” 

ORDER XLI. 

Appeals from Original Decrees. 

I. (i) Every appeal shall be preferred in the form of a memorandum signed 
P by the appellant or liis pleader and presented to the 

VVhlTt ^ LTmpany memo- f in this behalf, 

-randum- A Memorandum shall be accompamed by a copy 

of the decree appealed from and (unless the Appellate 
Court dispenses therewith) of the judgment on which it is founded. 


NOTES. 

with actions. Although under R. 4 as amend- 
ed, the Court may at its option refer the par- 
ties to a separate proceeding, it is bound* 
■when it makes such an order, to record its 
reasons therefor. 43 L.W. 460=1936 Mad. 
321=70 M.L.J. 282. An order passing a 
receiver’s account is one under R, 4 and is 
ap[K;alabIe. 45 B. 99=22 Bom.L.R. 1126. 
Appeal from order for accounts is not com- 
petent. 1924 N. S3. Order directing the 
Receiver to pay money in Court is not ap- 
pealable. 1921 M.W.N. 806=1922 M. 234. 
Receiver ordered to pay damages — If appeal- 
able. 92 I.C. 631=1925 R. 206. See also 
M.L.J. 199=1931 M'. 760. It is competent 
to the Court in the course of passing the ac- 
counts of a receiver, under O. 40, R 4 to make 
an order, after holding him liable to make 
good the loss caused to the estate through his 
wilful negligence. A separate suit against tlie 
receiver is not necessary for the purpose of 
establishing his liability or for enforcing it. 
40 C.W.N. 479. The proper procedure to 
bring to sale the properties of a deceased 
receiver in the hands of his legal representa- 
tives is by way ofi execution and not by sepa- 
rate suit. 39 M. 584=30 I.C, 383. Order 
<lirecting receiver to pay into Court amount 
lost by his negligence is appealable. 1931 
M. 760=62 M.L.J. 199. As to what would 
amount to gross negligence, see ibid. "Pro- 
perty” is synonymous with estate and covers 
income from property. Q. (c) applies to the 
case of misappropriation also. A receiver is 
not liable to account for any period other 
than that for which he is appointed. 5 Pat. 
L.J. 97=55 I.C. 15. A receiver who has 
given up possession of the estaje must insti- 


tute a separate suit for recovery of sums due 
to him in respect of salary, allowances, etc. 
^ P.L.J, 63^^54 I.C. 207. An order dec- 
laring a receiver liable in respect of a sum 
of money is not appealable unless it is ac- 
companied by order of attachment under R. 
4. (Ibid.) Procedure to be adopted in 
passing receiver’s accounts. See 43 M.L.J. 
707=16 L.W. 754; 100 I.C. 996=6 Bur.L. 
J. 15. Order removing receiver is appeala- 
ble at the instance of one or other of the 
parties ; but the receiver himself has no 
right of appeal. 36 C.W.N. 903. Court 
which has the power of appointing a receiver 
is also invested with the power of dismissal. 
Order removing receiver is not appealable by 
the receiver. 1931 A. 72=1931 A. L.J. 13. 
See also 36 C.W#N. 903, If money paid to 
some one else by the receiver does not reach 
Its proper destination, receiver will be com- 
pelled to make good the loss unless he can 
show that he has acted with perfect regularity 
and has used such a decree of prudence as 
would be expected from a private individual 
in relation to his own affairs. 1930 P. 232= 
125 1 • C« 1 17 • 

O. 40, R. S.See 1933 L. 203=14 L. 330. 

O. 41, R. 1: Applicabiuty. — There is a 
tendency on the part of Subordinate Courts 
to ignore the provisions of O. 41, and to set 
aside the decrees of trial Courts in their 
entirety. Nothing can be clearer than the 
provisions of O. 41, and Courts must realise 
that they should not, as far as possible, travel 
beyond the provisions of the Code and make 
orders to support which the so-called irilier- 
ent jurisdiction has to be brought in. 59 
Bom. 430=37 Bom.L.R. 241=1935 Bom. 
222. O. 41 has no application to appeals 


1326 


The Civil Court Manual (Imperial Acts). [O. 41, R. 1 


(a) The memorandum shall set forth, concisely and under distinct heads,. 

Contents of memorandum, the grounds of objection to the decree appealed from 

without any argument or narrative ; and such grounds 
shall be numbered consecutively. 

grounds of appeal arc all directed. Court 
under its inherent powers under S. 151 can 
dispense with the production of portions of 
the decree which are unnecessary for pur- 
poses of the appeal before the Court. 40 
C.W.N. 1298=1936 C. 751. O. 41, R. 1 
docs not expressly require that a copy of an 
order which has the force of a decree but 
which is not a decree shall be filed with the 
memorandum of appeal. Where in one of 
two analogous appeals between the same 
parties arising out of one and the same 
judgment under S. 47, the appellant files a 
copy of the judgment and prays that the copy 
of the judgment in the other appeal may be 
dispensed with, his prayer should be granted. 
There is no reason why the appellant should 
be obliged to file a copy of the judgment 
which is already on the record in the ana- 
logous appeal and which is available for use 
in both the appeals. 20 Pat.L.T. 801= 
1940 Pat. 176. Under O. 41, R. 1, it is^ 
imperative that a copy of the decree should 
accompany the memorandum of appeal. An 
order under S. 47 is by S. 2 (2) included 
in the definition of a decree, and an appeal 
against such an order not accompanied by a 
copy of the formal order which is filed beyond 
limitation, is incompetent. 1940 O. W. N. 
528=1940 Oudh 351=15 Luck. 669. An 
appeal filed against an order passed in a con- 
tentious proceedings is an appeal filed under 
R. 1, and not under S. KM of the Code. 
Hence an appeal against an order in a con- 
tentious proceeding granting probate or Ic^ 
ters of administration with the will annexed 
is incompetent without the production of a 
copy of a formal decree prepared in terms 
of such order. Such contentious 
ing should be registered as a suit and the 
form in which a decree should be prepared 
in such a proceeding should be that <'dopUd 
by the Calcutta High Court. 173 I.C. ^ 
=1938 Sind 36 (F. B.). Estate under 
Court of Wards— Plaintiff obtaining de- 
cree affecting ward both with 
her estate and individual status — Right or 


NOTES. 

from the original side of a High Court. 48 

M. 631=48 M. L.J. 384. It applies to an 
appeal under S. 476-B, Cr. P. Code, against 
an order of Civil Court. 54 C. 355=100 I. 
C. 351=1927 C. 284; 134 I.C. 1063=35 C. 
W.N. 775=1931 C. 604. Also to Letters 
Patent — Appeals. 50 M.L.J. 190=49 M. 
291; 48 C. 480=48 I. A. 76 (P.C.). As 
to applicability to appeals from proceedings 
under S. 201, C. P. Land Revenue Code, 
j-rr 155 I.C. 557=1935 Nag. 125 (1). O. 
41, R. 1 is applicable to appeals under the 
Land Revenue Act and hence the production 
of the copy of the judgment appealed against 
can be dispensed with by the appellate Court. 
1941 A. W. R. (Rev.) 993=1941 O. A. 
(Supp.) 837. As to whether copy of order 
sought to be reviewed should be filed along 
with application for review, see 157 I.C. 
965=16 P.L.T. 595=1935 Pat. 486. Jhe 
provisions of this rule applies to applications 
for leave to appeal i/i forma pauperis. 163 
I.C. 471=44 L.W. 152=1936 Mad. 600. 
The provisions of R. 1 arc mandatory and 
an omission to attach a copy of decree is 
fatal to the appeal. As regards judgment 
it is for the Court to decide whether a copy 
of judgment may be dispensed with or not 
and the matter is not optional with the liti- 
gant and if the Court docs not dispense with 
it and if a copy of judgment is not filed, the 
appeal is incompetent. 175 1. C. 33= 
1938 Nag. 233. Se^ also 1937 O. W. 

N. 978=1937 Oudh 513; 1940 A.W.R. (B. 
R.) 39=1940 R.D. 97; 186 I.C. 58. Under 
R. 1, the Appellate Court may, in a fit case, 
dispense with the filing of the judgment ap- 
pealed against. The rule does not say that 
the Court must record an order dispensing 
with the judgment. The absence of a re- 
corded order docs not therefore necessarily 
show that no order was passed. It may be 
presumed from the circumstances of a case 
that the dispensation had been granted. 43 
C.W.N. 1139=1939 Cal. 711. Wlicre an 
application for review of judgment is grant- 
ed, no appeal is competent against the origi- 
nal decree as that decree must be deemed to 
have been superseded and therefore non- 
existent. B\it it is doubtful whether an 
amendment in the decree, apart from the re- 
view of the judgment, to however slight an 
extent, and even a correction of a mistake 
under S. 152, C. P. Code, in the decree, 
have the effect of superseding the original 
decree so as to necessitate the dismissal of 
an appeal, which is presented with a copy of 
the original decree. 1938 Lah. 76. 
The provision in R. 1 requiring that the 
memo, of appeal shall be accompanied by a 
copy of the decree appealed from must be 
read to mean that it shall be accompanied 
by a copy of that part of the decree which 
is appesded from and against which the 


ward to appeal — Separate appeals, not 
sary. 41 C.W.N. 374=65 C.L.T . 127. 


Where the copies of judgment and decree 
accompanying the memo, of appeal were 
not properly stamped till after tlic period o 

limitation had expired, the ** 

barred. 39 P.L.R. 502. See also 12 Luck. 

472=1937 Oudh 65. . r trv 

Right op Appeal.— A n order refusing 

appoint a Receiver during pendency 

suit is appealable. 33 I.C^ 735 • - 

Construction. — R. 1, which is a 

procedure, should not be result 

hinder justice and lead to an absurd result. 

115I.C. 67=1929 L. 42. , 

Who can Appeal.— Right 
only to an aggrieved party. 45 1. • 

82 P.L.R. 1918. 
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LOG. AMS. — [Lahore.] Add the following proviso to sub-rule (i) • 

“Provided that when two or more cases arc tried together and decided by the same u,A,r,r. . 
tmd two or more appeals are filed against the decrees, whether by the same or different an^n ^ ^ 
the officer appointed in this behalf may, if satisfied that the question for decisions are ’ 

each appeal, dispense with the production of more than one copy of tlie judgment ’* 

[Madras.] (i) Add the following sentence to sub-rule (i) of r. i of O 4,1 •— 

“The copy of the judgment shall be a printed copy in every case in wht-h m; i 
1^^'pear”''"*'^'^ judgment shall be printed when a copy i^applicd for. for d.e^urpSrof 


NOTES. 

Who cannot Appeal. — A party cannot 
appeal from a decree in his favour merely 
because of an adverse finding on an unneces- 
sary issue. 120 P.L.R. 1911=9 I.C. 1030. 
An unconditional adoption and enjoyment of 
benefits under an order bars the right of 
appeal. 37 I.C. m=2l C.W.N. 232. As 
to parties in appeal, sec 34 C.W.N. 642= 
1930 C. 748. 

Connected Appeals.— Where there are 
appeals arising out of connected cases each 
appeal must be accompanied by copies of 
judgments of all the lower Courts. 14 L. 
R. 879 (Rev.). 

Separate Appeals.— If there arc two dis- 
tinct orders in two separate execution pro- 
ceedings, there cannot be a joint appeal in 
respect of both. 24 I.C. 438. This is so 
even though they were decided in one judg- 
ment. 10 I.C. 415=15 C.W.N. 994. If 
two separate cases are decided in one judg- 
ment, two separate appeals should be filed. 
56 I.C. 69=1 L. 368 ; 3 P.L.J. 96=44 I.C. 
418; 96 I.C. 336. Three brothers, X, V 
and Z, who owned an estate died childless, 
leaving behind them only widows, and the 
Court of Wards assumed cliarge of the 
entire estate. The plaintiff obtained a 
decree declaring that he was T who was 
supposed to be dead and that he be put in 
possession of an undivided one-tliird share 
in the properties in suit— the share in enjoy- 
ment of the first defendant who was his 
wife, jointly with tlie other defendants' 
possession over the rest. An appeal was 
filed against this decree and a question was 
raised whether the first defendant could 
appeal both as represented by the Court of 
Wards and also in her individual capacity. 
Held, that as the decree affected the first 
defendant both ways, that is to say, both 
with regard to her estate and also individu- 
ally, inasmuch as there was a declaration to 
the effect that the plaintiff was her husband 
she was entitled to file appeal and that there 
was no reason to ask her to file a separate 
appeal and pay separate Court-fees. 41 C 
W.N. 374=65 C.L.J. 127. 

PLEAt>ER CAN FiLE.— Presentation of 
appeal by pleader not duly authorised is 
invalid. 62 I.C. 259. See also O, 
W.N. 1253. But a pleader with a 
power of attorney to present the same, can 
validly present it. 86 I.C. 207. Presenta- 
tion by vakil whose vakalat is not signed 
by the party at the time but the defect i.s 
subsequently rectified is valid. 21 I.C. 444 
= 11 A.L.J. 779. Strictly speaking the 
memorandum of appeal should be presented 
to the Court or some officer appointed by it 


; L • r ^ourt has adopted 

the practice of presentation of appeals* bv 

putting them m a petition box. the perso^ 

memorandum in the box would 
be the person presenting the appeal, and not 

Coiirt'”'for rt® subsequently appears in 
V 1 j L a date. The anneal 

should, therefore, be deemed to have ^bc?n 

faUcT I9 P l'r 

j ^ j Memorandum of 

appeal presented only by one of two vakils 

cUinR power of attonr^y ' 

certain advocate— Presentation of appeal hv 
pother advocate on behalf of ^fauer ^ 
Whether proper. 38 P L R xr ^ 

random filed by unauthorised person !sTn 
proper appeal. 1930 A L I 394-i5i t ?• 

^=1930 A 112; 1936 ‘'lla I k 795^^ Pr^e' 

of appeal— Validity— Apprentice 

practitioner presenting mcmorandum^withoiit 

V, 2. limitation time. li i r tg?— 

13 C.L.J. 544. Per 5'WAf y —TfV 

had bJn imprlpClTprt 

sented by one advocate for another and The 
Judge accepted the document nnd arfmUf a 
the appeal, he can hold That there wT To 
proper appeal and can dismiss the appeal Tt 
fn ^ his attention is d?Jwn t„ 

aTj-^admiC'^ The'* 

1939 Rang.L.R. losTTTw Tang T"'Xn 
appeal by a legal representaTve withoT? 

'hP .<;-cription of •.he^;ef?ondentsT«'n;" 
defect i'/T'T "PP”'- " hP" "he 

/^™1t .T-Te 

^h.®M P L.R. 188=1937 

Memorandum of 

apKal 

Memorandum of Appeal to be in English 
~t.ven if an accompanying document is in 
the vernacular. 2 Lah.L.J. 507=55 I C 
An appeal is preferred only when a 
copy of the decree is filed. Without it it 
will be rejected as not validly presented ’ 1A 
A. 77; 30 I.C. 165=42 C. 433;^Fl c 7l7- 
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(2) Add the following as a proviso to sub-rule (i) of r. i of O. 41 • 

‘-Provided that m appeals from decrees or orders under any special or local Act to which the 
provisions of Parts II and III of the Limitation Act (IX of 1908), do not apply and in which certiaed 
copies of such decrees or orders have not been granted within the time prescribed for preferring an 
appeal, the Appellate Court may admit the Memorandum of Appeal subject to the production of the 
copy of the decree or order appealed from within such time as may be fixed by the Court." 

Add the following sentence to sub-r. {2) of r, 1 of O. 4! : 

“The memorandum shall also contain a- statement of the valuation of the appeal for the 
purposes of the Court-Fees Act.” 

Add the following as sub-r. (3) of r. i of O. 41 : — 

" (3) When an appeal is presented after the period of limitation prescribed therefor, it shall 
be accompanied by a petition supported by affidavit setting forth the facts on which the appellant 
relics to satisfy the Court that he had sufficient cause for not preferring the appeal within such period 
and the Court shall not proceed to deal with the appeal in any way (otherwise than by dismissing 
it cither under r. 1 1 of this order or on the ground that it is not satisfied as to the sufficiency of the 
reasons for extending the period of limitation) until notice has been given to the respondent and his 
objections, if any, to the Court acting under the provisions of S. 5 of Act IX of 1908 have been heard." 

[Patna.) Add the following proviso to sub-r. (i) of r. 1 of O. 41 : 

“ Provided that when the decree appealed from is a final decree in a partition suit and embodies 
tlic allotment papers the appellate C^ourt may accept a copy of the decree containing only a portion 
of the allotment papers ; provided further that the appellate Court may, subsequently, on the appli- 
cation of the respondent require a copy of the remaining or any further portion of the allotment 
papers to be filed by the appellant.” 


NOTES. 

1922 L. 191; 54 I.C. 36; 53 I.C. 137; 10 
I.C. 866=7 N.L.R. 67; 1925 N. 52; 96 
I.C. 336. If appeal is filed with copy of 
judgment alone, but tlie copy of the decree 
is filed within limitation, there cannot be 
any objection. 1936 O.W.N. 1008=1937 
Oudh 65. The rule is inflexible and the 
appellate Court lias no dispensing power. 
11 Lah.L.T. 31. Filing of copy of trans- 
lation of decree is not sufficient. 132 I.C. 
3=32 P.L.R. 127; 38 P.L.R. 288. There 
is no proper presentation without a copy of 
the decree even when there is no decree in 
existence. 69 I.C. 895=1922 L. 170. 
Where in an appeal from a mortgage decree, 
certified copies of preliminary judgment and 
final decree alone were filed and no copy 
of preliminary decree had been filed and the 
memorandum purported to be of an appeal 
from final judgment and decree, held, tliat 
it could not be regarded as an appeal from 
the preliminary decree and that the appellant 
could not impugn the final decree on grounds 
appropriate to the preliminary decree. 59 
C. 781=36 C.W.N. 420=1932 C. 589. In 
the case of partition deer ie, where appeal is 
only with reference to right of maintenance, 
the copy of the whole decree including Com- 
missioner's report, maps, etc., is not neces- 
sary to be filed. It is sufficient if only copy 
of that part of the decree which is appealed 
from and against which grounds of appeal 
arc directed is filed. Court mav dispense 
with the filing of the rest of the decree under 
its inherent powers under S. 151. 40 C.W. 
N. 1298=1936 C. 751. When after filing an 
appeal a decree is amended and the amended 
copy, is permitted to be attached to the 
appeal the appeal becomes an appeal on the 
amended decree. 43 I.C. 772. An appeal 
from an amended decree must be accom- 
panied by a copy of that decree and not the 
original decree. 11 I.C. 8. Non-filing of 
an award which is both judgment and decree 
along with memorandum of appeal is fatal 
to the appeal. 7 L. 539=1927 L. 49. 
Appeal from award tmder l.and Acquisition 


Act — Copy of the award to be filed. 94 
I.C. 145=1925 L. 438. Copy of decree in 
cross appeal not necessary. 95 I.C. 256= 
1926 L. 540. 

Memorandum of Appeal — Frame of — 
Grounds — How to be set out. — Memo- 
randum of appeal or revision to High Court 
should only contain very briefly and con- 
cisely the grounds upon which it is contended 
Court’s decision is wrong. To set out legal 
arguments in the grounds is a gross misuse 
of the grounds of appeal or revision. 58 M. 
771=1935 M. 282=68 M.L.J. 218. 

When Order not Drawn up. — Copies of 
both order and judgment are to be filed 
unless the formal order had not been drawn 
up, in which case a copy of judgment alone 
will do. 1924 A. 162; 17 I.C. 119=16 C. 
L.J. 133; 14 I.C. 1006=15 C.L.J. 498 ; 58 
B. 573=36 Bom.L.R. 1064=1934 B. 489; 
1933 A.L./. 1301=1933 A. 762. But sec 
contra in 1924 L. 352. Trial Court intended 
to draw up decree in prescribed form, but 
it did not strictly comply with requirements 
of law, as laid down in O. 21, R. 6, and 
drew up a document which could not be 
called a proper and correct decree. The 
memorandum of appeal was accompanied by 
the judgment and the document and the 
proper decree was filed after limitation 
when it was prepared on application by 
appellant. Held, that appeal was pr^crly 
presented and was not barred. 147 I.C. 13 
= 1933 L. 938. The proper course is to 
adjourn the appeal till a copy of J* 

obtained. 1924 L. 352; 49 I.C. 573=19 P. 

R. 1919. In a miscellaneous appeal a copy 
of the decree cannot be dispensed with, w 
A. 12=15 A. L.J. 801. The definition ol 
decree in S. 2 renders an order ^ 

plaint equivalent to a decree and 11 
eliminates the necessity for ‘l 

separate decree sheet. Hence an JPP 
filed from such order without any decree 
sheet is correctly prwented. IM i-U. 

= 1936 Pesh. 155. Failure to ^P/the 
order, which was a precise f « 

operative part of the judgment, matters imie 
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[Rangoon.] The following shall be substituUd for sub-r. (a) : 

“ I. (a) The memorandum shall set forth, concisely and under’ distinct heads, the grounds 
of objecuon to the decree appealed from, wiUiout any argument or narrative ; and such grounds 
shall be numbered consecuUvely. When Burmese dales arc given, the corresponding English dates 
shall be added. The memorandum shall also contain — ° 

(i) the full names and addresses of all parties ; 

(li) particulars (class, number, year and Court) of the original proceedings • and 
(Hi) the value of the appeal (a) for Court-fees and (b) for jurisdiction. ’ 

Material corrections or alterations shall be authenticated by the initials of the nrr^nn* 
signing the memorandum.” ^ 

And add as sub-r. (3) : — 


“ (3) The appellant shall present, along with the petition of appeal, as many copies 
plam paper of the grounds of appeal as tlicre are respondents.” ^ 


on 


NOTES. ^ 

and will not affect the appeal. 21 A.L.J. 
■♦52=: 1923 A. 579. Copy of interim order 
on preliminary issues need not be filed. 103 
I.C. 224=1927 L. 629. Filing a vernacular 
translation of the decree is invalid. 4 Lah. 
L.J. 381 = 1921 L. 266 ; 2 Lah.L.J. 728. 
A copy of the judgment too is necessary. 
If its filing after limitation is not duly 
explained, appeal may be dismissed. 67 
I.C. 670; 63 I.C. 30=2 L. 227; 67 P.R. 
1917=41 I.C. 918; 25 I.C. 28. Though 
appeal is filed without a copy of judgment, 
when notice is issued, it amounts to dis- 
pensing with necessity of filing the same. 
90 I.C. 135. Where several persons appeal 
from same judgment, a copy of judgment 
should be filed with each memo.; but where 
one appellant files more than one appeal, he 
may file a copy with one of the many 
memos, of appeal. 1 P. 670=4 P.L.T. 
290 ; 6 L. 218. Two judgments one on 
prehniinary issue and the other on other 
issues, both must be filed. 9 L.L.J. 502 
Defective memo, admitted— Objection to 
memo, at a later stage is barred. 1927 L. 
451. See also 104 I.C. 545=1927 L. 449. 

Second Api'eal. — Copy of decree and 
judgment. The word “copy” as used in 
O. 41 and O. 42, means copies duly certified 
under Evidence Act and thus rendered 
capable of production before a Court of law 
for examination. Where appeal was pre- 
sented with an unattested copy, held, that 
there was no valid presentation. 30 P.L 
K. 587=1929 L. 771. Provisions of this 
rule arc imperative and presentation of 
memo, of second appeal without a copy of 
decree appealed against is invalid. 1930 R 
182; 44 M.L.J. 279; IS A. 123 (127). But 
delay can be excused. An ex parte, order 
excusing delay can be attacked by respon- 
dent. 44 M.L.J. 279=17 L.W. 352. Wlicn 
two decrees arc passed in two appeals from 
the same decree, both of them should be 
filed in second appeal. 3 L. 215=1922 L. 
390. See also 33 I.C. 742=84 P.R. 1916. 
Claim decreed only in part — Both partie.s 
appealing— Lower appellate Court dismissing 
appeal by plaintiff while allowing appeal by 
defendant — Plaintiff appealing against dF.- 
missal of his appeal but filing c^y of decree 
of defendant's appeal in lower C^urt. Held, 
that there was no proper presentation of 
second appeal as plaintiff should have ap- 
pealed against a decree dismissing his appeal 
under R. 1 to the lower Court and should 
C.C.M.— 167 


have filed a decree of that appeal. 1C5 I C 
137=1936 L. 293. ^Iemo. of appeal not 
accomi^nied by copies of judgments of 
lower Courts such copies being on record of 
another appeal by opposite party is no good 
reason for dispensing with such copies. 104 
I-C. 290 (1). A second appeal filed with 
a copy of decree of lower appellate Court 
but not with the grounds of appeal in first 
Court IS valid presentment. 80 P.R. 1918= 

L. 935=130 

I.C. 519. In a second appeal, a copy of the 
trial Courts judgment need not be filed. 74 
I.C. 330=1923 P. 19, Omission to file 
jiidginent of first Court with memorandum 
appeal is fatal. 97 I.C. 80 ( 2) = 1926 L. 
W8 (1). Sec also \<)Z7 L. 423 (2)=101 
I.C. 776. Presentation of appeal with 
unattested copy of judgment— Proper when 
attested copy is not available. 94 I.C, 2= 
1926 L. 404. Non-filing copy of inleriocu- 
tory order of the Court below referred to 
m the judgment when filing second appeal 
does not affect validity of presentation, 4 

L. 93. See also 115 

CQ?* P.L.R. 236; 10 L. 

587—1929 L, 481, Where there was a 
prenminary and a final judgment in a suit 
It IS sumcient to file final judgment along 
with memorandum of appeal, flO L 

W nlF- 719=1931 L. 202.* S^^ 
also a9 C. 781; 134 I.C. 300, Four cases 
were governed by the same judgment of 
trial Court. Four appeals were filed and 
copies of four decrees were attached but a 
copy of the judgment was filed in one case 
only. In the other cases it was stated in 
writing ori the memo, of appeal that a copy 
of the judgment had not been obtained and 
time was asked for. Held, that the appeals 

were technically incomplete and the Court 

should m returning the papers grant time 
tor the defect to be cured. 14 R.D. 476. 

also 1929 N. 229=25 N.L.R. 183. 
Order disposing of a preliminary issue need 
not be filed. 10 Lah.L.T. 23. 

Grounds op Appeal. — In every appeal, the 
appellant must show some reason why the 
judgment should be disturbed. 17 N.L R 
72=63 I.C. 898=25 C.W.N. 866 (P.C.).' 

Restoration. — Court has inherent power 
t^o restore to file an appeal dismissed for 
default, even though pleader could not 
adduce sufficient cau.se for default. IS C 
L.J. 334=39 C. 34. 

Time and Place of Receipt. — Appeal can 
be received by Judge at his residence and 
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2. The appeUant shall not, except by leave of the Court, urge or be heard 

Grounds which may be support of any ground of objection not set forth in 
taken in appeal. . ® memorandum of appeal ; but the Appellate Court 

^ r u- • . deciding the appeal, shall not be confined to the 

fhe Courfunl" Z ruL r of appeal or taken by leave of 

Provided that the <^urt shall not rest its decision on any other ground unless 

the party who may be affected thereby has had a sufficient oppormnity of co^ 
testing the case on that ground. oi con- 

LOC. AM. [Peshawar.] Add the following to O. 41 r 2 • 

3. (I) Where the memorandum of appeal is not drawn up in the manner 

Rejection or amendment of reTurned^Z '* rejected, or be 

memorandum. ^ ^ appellant for the purpose of being 

, , . ^ ^ amended within a time to be fixed by the Court or be 

amended then and there. 

(2) Where the Court rejects any memorandum, it shall record the reasons 
lor such rejection. 

(3) Where a memorandum of appeal is amended, the Judge or such officer 
as he appoints in this behalf, shall sign or initial the amendment. 


NOTES. 

out of Court hours. 34 A. 482=9 A.L.J. 
743. 

Delay. — Under R. 1 (3) as amended in 
Madras the question of delay is decided 
beforehand and the appeal is not admitted 
till that point is decided in appellant’s favour. 

57 M. 741=1934 M. 303=66 M.LJ. 486. 

O. 41, R. 2. — Grounds not raised in 
memo, of appeal cannot be urged. 54 I.C. 
531; 70 I.C. 653=1923 M. 11. Sec also 
25 I.C. 443. Especially long after period 
of limitation. 30 I.C. 22=7 P.R. 1916. 
Ground of attack raised in plaint and not 
in memo, of appeal will not be allowed to 
be raised, being deemed to have been aban- 
doned. 17 I.C. 247=217 P.L.R. 1912. In 
appeal new grounds can be traversed with 
permission of Court, though not specified in 
grounds of appeal. 57 P.L.R. 1916=30 
I.C. 817. Sec also 1931 R. 314. As to 
when Courts will prevent it, see 57 I.C. 800 
= 11 L.W. 611. Plea not raised in trial 
Court cannot be raised in appeal. 19 I.C. 
48; 68 I.C. 227. A new case cannot be 
raised. 17 I.C. 247=190 P.L.R. 1912. A 
pure question of law which went to the root 
of the matter was allowed to be raised. 133 
I.C. 839=33 Bom.L.R. 590t=l931 B. 466. 
Plea of res judicata can be raised for first 
time in second appeal at its hearing though 
not in the memo, of appeal. 22 I.C. 12. 
So also an objection to jurisdiction under 
S. 21. 131 I.C. 603=1931 A. 556. 

FiLiNfi OF Additional Grounds. — Addi- 
tional grounds should not be allowed to be 
filed at a late stage. 49 P.R. 1914=25 I.C. 
443. Where alternative grounds of appeal 
arc raised an appellate Court is not debarred 
from going into questions which arc admitted 
for the purpose of an alternative argument. 
84 I.C. 1039. An appellant should not be 


allowed to_ raise and succeed on defences 
not raised in the written statement or in thv 
rnemorandtim of appeal. It is true that the 
Appellate Court under R. 2, in deciding 
the appeal is not confined to the grounds of 
objection in the memorandum, but it is not 
permitted to rest its decision on any other 
ground unless the party affected thereby lias 
had a sufficient opportunity of contesting the 
case on that ground. When an appellant 
seeks to raise a point not taken in the Courts 
below or in the memorandum of appeal, the 
propriety of allowing him to do so and of 
basing the appellate decision on such a 
ground is a matter which the Appellate 
Court ought to decide. 1940 Pat. 33. 

O. 41, R. 2, proviso: Power of Court 

UNDER — DfXISION OF CASE ON POINT ILMSLD DV 

Court suo motu — If justifted. — It is no 
doubt open to a Court of appeal to decide a 
case on any rule of law which it considers 
applies, but it is not entitled to decide a 
case on a point taken by itself without giving 
the parties to the appeal an opportunity of 
meeting it. I.L.R. 1938 Mad. 829=48 L. 
W. 76=1938 Mad. 357 (F.B.). , 

O. 41, R. 2 (Peshawar Amendment). 
— Where an appeal was filed within limi- 
tation but without a copy of the judgment 
of the trial Court as required by the amend- 
ment to O. 41. R. 2, made by the ludicial 
Commissioner’s Court, Peshawar, and it was 
returned with the directions that the cop> 
of the trial Court’s judgment be 
and the appeal was afterwards 
again with the copy when the Pjrjod for 

filing the appeal , had expired, 

the appeal was time barred. 168 I.C. 

= 1937 Pesh. 50. A ^ anneal 

o. 41 , R. 3.— A memorandum of appeal 

which has not been 

rcirardcd as an appeal. As long as were 
arf defects in it. Court can under R. 3 
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LOG. AMS. — [Allahabad and Oudh.] SubsiituU the following for r. 3 (1) : — 

'*3. (t) Where the memorandum of appeal is not drawn up in the manner hereinbefore 

prescribed or accompanied by the copies mentioned in r. 1 (1), it may be rejected, or where the 
memorandum of appeal is not drawn up, in the manner prescribe, it may be returned to the appel- 
lant for the purposes of ^ing amended, within a time to be fixed by the Court or be amended then 
and there.” 

[Bombay.] After r. 3 of O. 41, the following nilc shall be inserUd, namely : — 

“ 3-A. \Vhcrc an appellant applies for delay to be excused, notice to show cause shall at 
once be issued to the respondent and the matter shall be finally decided before notice is issued to the 
Court from whose decree the appeal is preferred under r. 13.” 

4. Where there are more plaintiffs or more defendants than one in a suit, 

and the decree appealed from proceed.s on any ground 
One of several plaintiffs or common to all the plaintiffs Or to all the defendants, 
defendants niay obtain reN'ersal ^ny one of the plaintiffs Or of the defendants may 

proceed” on ^tTnd'^co^^^^ the whole decree, and thereupon the 

to all. Appellate Court may reverse or vary the decree in 


favour of all 
may be. 

NOTES. 

return it and give the party a chance of 
putting it again in a complete form ; and 
any time that it allows for re-presentation 
is only by way of concession. Hence a 
continuance or extension of the concession 
cannot be demanded as a matter of right at 
ajiy rate after the expiry of the period of 
limitation. If a party fails to complete the 
memorandum of appeal even though it was 
returned to him thrice and sufficient time 
was allowed each time to represent it, it 
must be rejected. 144 I.C. 608=1933 M. 
358. Where an appeal was filed within 
limitation but without a copy of ju<lgmcnt 
of trial Court and it was returned with 
directions that the copy be produced and the 
appeal was afterwards presented again with 
the copy when the limitation period had 
expired. Held, that the appeal was time 
barred. 1937 Pesh. 50. No duly on 
Court to add proper parties when the appel- 
lant neglects. 18 I.C. 37=59 P.R. 19K*. 
Wrong naming of respondent due to clerical 
error can be rectified and the mistake is not 
fatal. 21 C.W.N. 774=27 C.LJ. 129. 
Where appeal is preferred against a dead 
person L. Rs. cannot be a<ldcd after limi- 
tation period. 21 I.C. 306. Rejection on 
account of limitation docs not come under 
this rule but under R. 11. It amounts to 
a dismissal and is appealable. 60 I.C. 493. 

O. 41, R. 4: Object and Sc»pe. — This 
rule gives Court ample powers to make 
appropriate order in the interests of justice. 
30 C.L.J. 417=24 C.W.N. 110. Scope of. 
See 100 I.C. 346=1927 A. 311. O. 41, 
R. 4 is based on two considerations, firstly 
to give the appellate Court full power to do 
justice to all parties whether before it or 
not, and, secondly, to prevent contradictory 
decisions in the matter in the same suit. 
1937 A.L.J. 1111=1937 All. 796. The 
rule is limited to a case of appellants 
and does not apply to a case where all the 
respondents arc not present on the record 
as parties to the appeal. 1935 O.W.N. 401 
=1935 O. 329; 90 I.C. 986=30 C.W.N. 45; 
40 L.W. 6(M=1934 M. 730=67 M.L.J. 681. 
Object of this rule enunciated in 20 I.C. 


the plaintiffs or defendants, as the case 


952=25 M.L.J. 248. One plaintiff may 
appeal for the benefit of other plaintiffs only 
if the co-plaintiffs are made parties to appeal. 
106 I.C. 313=1928 L. 43; 157 I.C. 502= 
1935 Pesh. 106. See also 58 C. 1341=135 
I.C. 797=1932 C. 134 (where the L.Rs. of 
one of the plaintiff respondents were not 
impleaded in time. The words of R. 4 
only mean that if an appeal is filed by only 
one of the parties, the whole case is re- 
opened. This is different from saying that 
all the co-plaintiffs or co-defendants become 
appellants, ipso facto merely by one man 
out of them filing the appeal. A party 
becomes an appellant only when he either 
signs the memorandum of appeal or autho- 
rises the person actually signing it, to file it 
on his behalf. Hence on the withdrawal 
of an appeal filed by only one of the several 
defendants, the other defendants who had 
not cared to join in the presentation of the 
appeal, cannot claim to continue that appeal. 
1940 R.D. 439=1940 A.W.R. (B.R.) 235. 
Under R. 4 read with R. 33 of this order 
one of several defendants can file an appeal 
without impleading the other defendants as 
parties, if the decree under appeal proceeds 
on a ground common to all of them, and 
appellate Court has power to var>' the decree 
in favour of the non-appealing defendants 
also. 61 C. 919; 40 C.W.N. 553=1936 C. 
424 ; 45 C.W.N. 15; 1937 O.W.N. 768. 
See also 1940 A.W.R. (C.C.) 478; 1940 0. 
W.N. 1155; 1937 A.L.J. 1111=1937 All. 
796. In such a case where one of the defen- 
dants-appellants dies during the pendency 
of the appeal and no one is substituted in 
his place but the appellate Court passed an 
order that the appeal had abated so far as 
the deceased appellant was concerned. Held, 
that tlie appeal was not incompetent by 
reason of that fact. 59 C.L.J. 318. Where 
defendants are advisedly impleaded as 
respondents, it is competent for one of the 
defendants to appeal in his own name even 
though the interests of the other defendants 
are not inseparable from the interest of the 
appellant and the success of the appeal 
enures for the benefit of the appellant as 
welt as his corespondents. 165 I.C. 66= 
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NOTES. 

1936 L. 612. This rule prevents two 
contrary decisions in the same suit. 35 
T.C. 547=1 P.L.J. 143; 1937 A.L.J. 1111 
— 1937 All. 796. For the distinction 
hetwcen this rule and R. 33, see 30 I.C. 
868=22 C.L.J. 61; also 42 C. 451=19 C. 
W.N. 233; 24 I.C. 924=1 L.W. 376; 160 
I.C. 1005=1936 Pesh. 20; 1937 All. 796. 
Provisions of O. 41, R. 4 enable the Court 
to vary the decree as a whole even though 
the appeal of one of the appellants might 
have abated by reason of death. 1938 
Ma<l. 374. R. 4 of O. 41 is based 
on the assumption that all the plaintiffs or 
defendants in the suit are alive at the date 
•of the passing of the appellate decree, and it 
cannot override or create an exception to 

O. 22, Rr. 4 and 11 ; in the case of one or 
more appellants dying even where a decree 
proceeds upon a ground common to all, the 
matter must be governed solely by Rr. 4 
and 11 of O. 22. To hold otherwise is to 
hold that O. 41, R. 4 gives the Court power 
to set aside an abatement and to reverse or 
vary a decree which has become final against 
a deceased appellant. 19 Pat. 870=21 P, 

L. T. 597=1940 Pat. 346 (F.B.). See 
.also 19 Pat. L.T. 398=1938 Pat. 147; 

1937 All. 796. No effective decree for 
partition can be passed in a partition action 
unless all the co-sharers arc before the 
Court. But it does not follow that a suit 
for partition cannot be dismissed against an 
absent defendant. In an appeal from a 
partition decree which proceeds on grounds 
common to all the appellants, if there is a 
partial abatement owing to the death of 
some of them, the surviving appellant may 
continue the whole appeal ha^'ing regard to 
the provisions of O. 41, R. 4. Where the 
decree appealed from is of such a nature 
that the hearing of the appeal after partial 
abatement may result in the passing of two 
inconsistent decrees, the whole appeal must 
fail. 19 Pat. 172=21 P.L.T. 577= 
1940 Pat. 341. Appeal by some of the 
parties — Power of Court to grant relief in 
its entirety. 99 I.C. 1041. See also 1927 

P. 103=98 I.C. 846=8 P.L.T. 316; 106 

T.C. 875 (2). As to whether several 

persons who have obtained leave to institute 
suit under S. 92, C.P. Code, constitute 
several plaintiffs, sec 16 L. 7^=1935 L. 
251. Although only some of the defendants 
appeal, the other non-appealing defendants 
are entitled to take advantage of any deci- 
sion which has been arrived at in favour of 
the appealing defendants. 60 C. 733=37 
•C.W.N. 504=1934 C. 632. Power of 

Court to reverse decree as against non- 
appealing party. See 57 M.L.J. 789=1930 

M. 65: 52 M. 322=1929 M. 230=56 M.L.J. 
255. The use of the word "may” shows 
that appellate Court is given a discretion in 
the matter. Where some of the parties 
have not appealed, Court will be justified in 
refusing them relief. 133 I.C. 556=32 P. 
L.R. 787. The discretion exercised will 


T second appeal. 88 
I.C. 535—1^6 A. 64. Under this rule it is 
enough if decree proceeds on any ground 
common to all the parties. Every ground 
need not be common. 42 C. 451=19 C W 

N. 233; 63 I.C. 973. See also 1933 L. W. 
This rule applies where the interests of the 
appealing party arc inseparable from those 
of the non-appealing parties. But where 
they are separable the case is different and 
the rule has no application. 44 I.C. 762= 
3 P.L.J. 166. Sec also 12 L. 534=32 P. 
L.R. 798. But see 165 I.C. 66=1936 L. 
612 (noted . It does not apply 

where there is no common ground of appeal. 
40 I.C. 184=35 P.W.R. 1917; 1926 L. 303 
=94 I.C. 557 (1); 44 C.W.N. 141. Nor 
to parties not appealing and made pro fornut 
respondents. They cannot be heard sup- 
porting the appeal. 34 I.C. 714 (F.B.). 
Where the sole appellant died his co-defen- 
dant who is a pro forma respondent cannot 
apply to continue the appeal after the expiry 
of 90 days. 53 A. 521=131 I.C. 877=1931 
A. 349. also I. L.R. (1938) All. 350 
= 1938 A.L.J. 159=1938 All. 235. Except 
under this rule no relief in respect of 
persons not parties to the appeal can be 
given. 44 I.C. 480. Under no provision 
of law can an appellate Court interfere with 
a decree in a suit not appealed from. 53 
I.C. 883=116 P.R. 1919; 1 L.W. 169=23 
I.C. 620; 15 I.C. 409 ; 35 I.C. 547=1 P. 
L.J. 166; 84 I.C. 68=1925 C. 23. In an 
appeal by one unsuccessful defendant relief 
can be given to the non-appealing defendants 
as well, provided their defence was also the 
same. 40 M. 846=41 I.C. 546; 23 C.W. 

N. 372; 31 I.C. 886; 60 I.C. 460; 31 C. 
L.J. 75=24 C.W.N. 463. This is left to 
the discretion of Court. 36 A* 51(t=24 
I.C. 439=12 A.L.J. 883; 139 I.C. 718= 
1932 A. 710. But sec. contra 2 P.L.R. 1912 
= 12 I.C. 60S. Even in favour of a non- 
appealing heir of a deceased defendant. 35 
I.C. 743=3 O.L.J. 279. See also 57 M. 

L. J. 719; 56 M.L.J. 255. Where one of 
two appellants died before hearing of appeal 
and the fact was not known to counsel or 
Court, a decree passed in favour of both is 
valid an<l the L.R. of the dccea.scd appellant 
can be brought on record at the 
passing a final decree. 48 M.L.J. WI— 
1925 M. 235. Where pending an appeal one 
of the two defendant-appellants died and 
his heirs did not come forward to be substi- 
tuted in his place, held, that the surviving 
defendant was competent to rely on all 
grounds on which the deceased defendant 
could have resisted and did resist the 

tifiF’s claim. 56 C. 487=33 C 

1929 C. 263. also 146 T.C. 2^=19.13 

M. 655: 1933 A.L.J. IW9=1933 A. 733 

(Joint decree for pre-emption— Death 
one pending appeal — Legal represent 
not brought on record — No abatement). 

L. 667=1934 L. 206 (Suit for a^counts- 

Death of one aPP*”^"* ®^rrrnrd 

Legal representative not brought on record 
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Stay of proceedings and of execution. 

5- (i) An appeal shall not operate as a stay of proceedings under a decree 

Stay by Appellate Court. order appealed from except so far as the Appellate 

staved bv rea«;nn nnlv r.fo .^^Y.ordcr, nor shall execution of a decree be 

stayed by reason only, of an appeal having been preferred from the decree • but the 

Appellate C^rt may for sufficient cause'order Ly of execu"on o?ruch decree 

( 2 ) Wherp an application is made for stay of execution of an appealable 

Stay by Court which passed expiration of the time allowed for 

the decree. appealing therefrom, the Court which passed the 

execution to be stayed. """ sufficient cause being shown order the 


^ NOTES. 

—Appeal abates). 61 C. 879=38 C.W N 
^^1934 C. 703; 1934 M. 730=67 M.L.J. 

Where Relief in favour of non-appear- 
ing Party cannot be given.— Where one of 
several joint plaintiffs appeal, the others 
must be made parties. 45 A. 286=21 A 

Vc' I ^ 548. But jee 

contra 25 I.C. 91=63 P.R. 1914. Where 

a person is a necessary party to the suit, he 

IS a necessary party to the appeal as well 

bot bringing him as a party to the appeal 

''■u* a dismissal of the appeal. 3 P 

L.T. 456= 66 I.C. 780. Sec also 40 P.L. 

j i against non-appealing 

defendants has lieen granted in the first 
appeal, they form necessary parties to the 
second appeal. 22 I.C. 90=18 C.L.f. 621. 
Not bringing on record the L.Rs. of 
deceased co-defendant, during pendency of 
appeal, only abates the appeal so far as the 
deceased alone is concerned and docs not 
affect the appeal as a whole. 90 I C 086 
=30 C.W.N. 45; 10 I.C. 27; 26 I C 486 
=88 P.R. 1914. But xrr 70 IX. 168=16 
L.W. 330=1923 M. 58. Where in Tlmt 

against two defendants some of whom re- 
mained c.r parte and a joint decree against 
both was passed, and the contesting defen- 
dant alone appealed, the whole suit cannot 
be dismissed even as against the ex parte 
non-appealing defendant. 24 I.C. 924=1 

376. Relief against non-appealing 
(jcfcnciEnts well cannot be ^iven wben 
the appeal is not on the entire decree, hut 
only so far as it affects the appealing defen- 
dant. 63 I.C. 95. Where relief is claimed 
alternatively against A and D and decreed 
against B, in the appeal by B, cross- 
objections against A need not be raised. The 
rights can be settled by the Court. 42 I.C. 
548 • 

O. 41, Rr. 4 and 33: Relief to persons 
NOT before Court— Exercise op discretion 
— Principles. Ordinarily when a person 
submits to a decree it is no part of ihc 
Court's duty to interfere and give that person 
gratuitously a relief which he has not prayed 
for and which possibly he may not want. 
The general principle of law is that when 
there is no appeal or motion the decree will 
stand. This principle should be adhered to 
unless it is found that such adherence will 
hamper the Court in doing complete justice. 


To meet this contingency O. 41, Rr. 4 and 
33 have been enacted. These provisions 
give the Court a wide discretion to grant 
relief to persons who arc not before the 
Court either as appellants or respondents. 
These discretionary powers, however, should 
be cautiously used and the exercise of these 
powers, when it is not necessary, would 
constitute an error of law and procedure 
justifying an interference by the High 
Court. 43 C.W.N. 15. 

O. 41, R. 5. — The policv underlying the 
rule, jcc 38 C. 754=15 C.W.N. 475. O. 41 
R. 5 does not apply to revision. 117 I.C. 

1929 L. 167. In an appeal under 
O. 43, R. 1 (r) against an order of tempo- 
rary injunction granted under O. 39, R. 2 
die appellate Court is competent under 
O. 41, R. 5 (1) to direct a stay of opera- 
Uon of the interim injunction pending appeal 
The words "stay of proceedings" in O. 41, 
R. 5 (1) do not mean stay of proceedings 
in the Court itself, so as to preclude the 
appellate Court from interfering with the 
operation of the injunction already issued 
1937 A.L.J. 377=1937 All. 528. 

57 I.C. 752; 99 I.C. 763 
(1). Where an appeal is properly filed in 
accordance with R. 1, an application for 
st^ay of execution under R. 5 is maintain- 
able, even though the appeal is not regis- 
tered owing to an adverse report of the 
Stamp Reporter. 41 C.W.N. 374=65 C. 
b.J. 127. An undertaking by Court of 
Wards to hold the income of the estate 
under its management as a condition for Slav 
of execution of the decree passed in respect 
of such estate, cannot be enforced as a iier- 
sonal security under S. 145. and its legal 

y., XT ^rom doubt. 41 C. 

W.N. 374. The Registrar of Patna High 
L-ourt has power to receive and dispose of 
applications for stay of execution proceed- 
ings 59 I.C. 883=2 P.L.T. 70. The 
words proceedings under a decree" include 
the proceedings relating to the passing of 
final decree in a mortgage suit, and an 
appeal against a preliminary decree will not 
operate as a stay of such proceedings. 53 

A.L.J. 508=1931 A. 386 
The mere fact that an appeal 
from a preliminary decree is pending in the 
appellate Court does not preclude the trial 
Court from passing a final decree. Hence 
the question of stay of further proceedings 
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(3) No order for stay of execution shall be made under sub-rule (i) or sub- 
rule (2) unless the Court making it is satisfied — 

(a) that substantial loss may result to the party applying for stay of exe- 
cution unless the order is made ; 

(A) that the application has been made without unreasonable delay ; and 

(c) that security has been given by the applicant for the due performance 
of such decree or order as may ultimately be binding upon him. 

(4) Notwithstanding anything contained in sub-rule (3), the Court may 
make an gx parte order for stay of execution pending the hearing of the application. 


NOTES. 

after preliminary decree depends upon llie 
particular facts of each case; and unless the 
conditions of R. 5 are fulfilled (i.c., there 
must be likelihood of substantial loss to the 
party applying who must also give full 
security) stav cannot be ordered. 1933 L. 
724; 150 I.C. 59=1934 N. 160. Though 
R. 5 does not empower Court to impose 
terms prior to granting stay, yet it prohibits 
stay except in the circumstances mentioned 
in siib-Cl. (3) of the rule. In the absence 
of such circumstances, stay order ought not 
to be passed except with the consent of the 
<lecrec-holdcr or cx parte in anticipation of 
such consent and on such conditions as the 
decree-holder is likely to agree to. 150 I.C. 
59=1934 N. 160. See also 41 C.W.N. 374 
=65 C.L.J. 127. In cases w'herc the Code 
does not apply High Court has inherent 
jurisdiction as a Court of appeal to slay 
proceedings in a lower Court. 4 I’.L.j. 
371=52 I.C. 185. High Court has inherent 
powers to <lirect stay of execution of final 
decree pending an appeal from preliminary 
decree. 54 A. 344=1932 A.L.J. 43=19J2 
A. 238. The proper procedure in an 
appeal against a preliminary decree in a 
mortgage suit is to stay the passing of a 
final decree. 136 I.C. 729=1932 L. 271; 
107 I.C. 486. But see 54 A. 344=1932 A. 
L.J. 43=1932 A. 238, holding that it is 
generally expedient that proceedings for the 
preparation of the final decree should not 
be stayed as the mere passing of a final 
decree will not affect the rights of parlies. 
In the absence of any evidence that the 
proceedings in the lower Court will he of 
protracted nature or that their continuance 
will cause any substantial loss, it is unneces- 
sary to stay all further proceedings in the 
lower Court in pursuance of a preJimuiary 
partitioi% decree. If the passing of the final 
decree however, will cause some loss to the 
petitioner by obliging her to file another 
appeal from the final decree the i>rocccdings 
in the lower Court should continue until the 
stage of the passing of the final decree is 
reached, but no final decree shoultl be passed 
if the petitioner gives adequate security for 
the income of the property. 149 I.C. 1010 
= 1934 L. 184. See. also 1935 L. 181 (1) 
= 158 I.C. 894. In cases relating to posses- 
sion of land it is ordinarily desirable not to 
disturb the possession of a party unless good 
ground to the contrary is shown to exist, 
and the Bench hearing a Letters Patent 


appeal can grant stay when single Judge lias 
not exercised any discretion and has not 
given any decision on the merits of the 
application. 150 I.C. 985 (1)=1934 L. 301 
(2). High Court has inherent jurisdiclion 
to grant a stay of execution under an award 
where the application to set aside an award 
has been refused and an appeal to High 
Court is pending therefrom. The analogy 
of R. 5 may in such a case be followed and 
the conditions in that rule may be required 
to be fulfilled. 55 B. 801=33 Bom.L.R. 
702=1931 B. 384. High Court can suspend 
imprisonment under S. 43 of the Provincial 
Insolvency Act till the disposal of the appeal 
from the sentence. 44 B. 673^22 Bom. 
L.R. 322. Interim order of stay of exe- 
cution by appellate Court — Receipt of order 
by lower Court — Anything done m contra- 
vention of the order cannot become good 
by reason of the order of stay being ulti- 
mately vacated. 99 I.C. 989=1927 M. 450. 
Bona fide sale held before order of slay is 
communicated is good na valid sale. 1930 
L. 17=125 I.C. 53. 

Proviso (c). — Under sub-Cl. (3) of 

0. 41, R. 5 no stay could be granted unless 
security had been given by appellant for the 
<luc performance of such decree or order as 
mav ultimatelv be binding upon him. 152 I.C, 
687 (2)=40 L.W. 650; 84 I.C. 302=1925 
R. 5. Proviso (c) does not conlcmplatc 
a decree or order in a separate proceeding 
in future by decree-holder. 22 M.L.J. UO 
= 12 I.C. 692. Where a sum oi money 
which is deposited in Court as security is 
more than sufficient to meet the claim ulti- 
mately awarded, the surplus can be apidjCil 
towards payment of costs. 58 C. 1=133 

1. C. 97=1931 C. 474. Mere prcs^lalion 
of appeal or presentation fcjlowcd by i*is- 
missal docs not in any way affect the 

tion of original decree. 46 C. 670=36 M. 
L.J. 557=50 I.C. 444 (P.C.). 03 

I.C. 799. ,,, 

Powers op Trial Covar.— /vn app'-a 

having been filed, trial Cort 
decree-holder who has been put P, , 
sion in execution and put judgment* cbto. 

in possession. 35 A. 

See'also 73 C.L.J. 297- . f**; 

before filing an appeal obja' ' 
Slay from trial Court. 33 LC. 683-^ 

''FoRUM.-Application for st»y 

r.-U.trST’c'-s: “sS 
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LOG. AM. — [Madras.] the followingyor ihc existing sub-rule (i) to r. 5 ofO. 41. 

P. Dis. No. 164 of 193 a: — 

“ 5 . ( 1 ) An appeal shall not operate as a stay of proceedings under a decree or order appealed 
from except so far as the Appellate Court may order, nor shall execution of a decree be stayed by 
reason only of an appeal having been preferred from the decree ; but the Appellate Court may for 
sufficient cause order stay of execution of such decree and may, when the appeal is against a preumi- 
nary decree, stay the making of a final decree in pursuance of the preliminary decree or the ex- 
ecution of any such final decree, if already made.” 


NOTES. 

decree on the original side pending an in- 
tended appeal is to be applied for in the 
original side, it should be made to the judge 
who decided the case. 25 C.W.N. 928=48 
C. 796. It is left to the discretion of the 
appellate Court to stay execution. An order 
passed by an appellate Court should not 
ordinarily be disturbed, unless it was passed 
without jurisdiction or with material irregu- 
larity or would occasion substantial loss. 
1922 L. 185. 

When Stay can be ordered. — Under 
Cl. (3) no order for stay of execution can 
be made unless certain conditions are ful- 
filled, one of which is the furnishing of 
security. But no sucli limitations are 
imposed when proceedings, as distinct from 
execution of a decree, are stayed. The 
difference is that the furnishing of security 
is compulsory in the one case, but within 
the discretion of the Court in the other 31 
N.L.K. 72=1935 N. 16=154 I.C. 461. Stay 
ought to be granted in appeal when decree- 
holders have sufficient security in the pro- 
perty itself remaining under attacliment. 75 
I.C. 791 = 1923 L. 445 ( 2). See also 31 
P.L.R. 268=1930 L. 108. No security is 
nccc.ssary, when tlie decree itself is secured 
on the property. 66 I.C. 201. Stay of 
execution pending appeal — Surety for stay of 
execution— Can be proceeded against before 
proceeding against the judgment-debtor. 
117 I.C. 65. Sec also 146 I.C. 764=1933 
A. 664. In a suitable case appellate Court 
has power to stay execution of a decree 
which is under appeal even though decree- 
holder may not have applied to execute it. 
57 n. 202=35 Bom.L.R. 134=1933 B. 118. 
Stay should be granted when appellant could 
not recover properties sold in the event of 
his succeeding in the appeal. 15 I.C. 876 
=94 P.W.R. 1912. When execution is 
being taken for costs fixed, but respondent 
is insolvent, the proper order is to grant 
stay on payment of costs to respondent’s 
pleaders on the latter’s undertaking to 
return it if appellant succeeds in appeal. 16 
L.W. 975=70 I.C. 784=1923 M. 229 ( 2). 
See also 4 P.L.J. 642= 54 I.C. 222 (Stay 
in case of directions given to Receiver by 
lower Court). What constitutes “substan- 
tial loss’’ within the meaning of O. 41, R. 5, 
Cl. (3), see 1927 L. 169=99 I.C. 767. 

When Stay cannot be granted. — 
Without an appeal on the decree on file a 
stay order is vires and a nullity. 43 

A. 513=19 A.L.J. 462; 43 A. 198=18 A. 
L.J, 1121. Under R. 5, no order of stay 
of execution during pendency of an appeal 
can be made unless Court is satisfied that 


sbstantial loss may result to the applicant 
and this rule applies to immovable equally 
with movable propert>’. Where appeal is 
filed from a decree for possession of land 
and for mesne profits and the land in dispute 
is under a permanent lease at a uniform 
rent and the respondents who own consider- 
able immovable property are prepared to 
give adequate security for restitution in case 
the decree in their favour is reversed on 
appeal, it cannot be held that the applicant 
will suffer any substantial and irreparable 
loss if execution proceedings arc not stayed. 
35 P.L.R. 727. A bare statement that 
appellant will suffer substantial loss is not 
a sufficient ground for granting stay. 61 
I.C. 77=2 L. 61. The kind of loss must 
be specified, details must be given, and the 
conscience of Court must be satisfied that 
such loss will really ensue. The burden of 
proof is on the appellant to show that 
substantial loss may result unless execution 
is stayed. 150 I.C. 59=1934 N. 160. .Ap- 
plication for restitution can be made as soon 
as decree is varied or reversed and it ought 
not to be stayed under R. 5, because an 
appeal has been filed. 117 I.C. 288=1929 
N. 138. Stay cannot be granted by lower 
Court when no execution application is 
pending. 63 I.C. 897; 58 I.C. 302. Stay 
of execution to be granted in an appeal from 
a pre-emption decree. 1927 L, 169=99 
I.C. 767. Stay cannot be granted on the 
ground that a claim by a prior mortgagee, 
is pending. Only amount sufficient to satisfy 
claim should be retained out of the sale 
proceeds. 60 I.C. 378=57 P.W.R. 1920. 
On a mere vague speculation stay cannot be 
granted; failure to furnish security required 
cannot give benefit of stay; stay after exe- 
cution of decree cannot be granted. 58 
I.C. 442. A decree for possession should 
not be stayed unless the three conditions of 
sub-R. (3) are satisfied. The crucial test 
is whether substantial loss will result if stay 
is not granted. 61 I.C. 827; 31 P.L.R. 
216. Annoyance of feelings is not a suffi- 
cient ground for granting stay. 17 I.C. 219 
=23 M.L.J. 316, Stay of proceedings for 
taking accounts will not be allowed, unless 
irreparable injur>’ will otherwise be caused. 

61 I.C. 9. When an appeal against an 
order refusing to set aside an ex parte 
decree is pending, appellate Court has no 
power to stay execution, though the lower 
Court may. 33 I.C. 443. Sufficiency of 
security must be enquired into by the exe- 
cuting Court when High Court allowed exe- 
cution on furnishing security. 44 I.C. 156 
=22 C.W.N, 657. Ordinarily no stay of 
execution should be granted in a money 
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NOTES. 

decree when decree-liolder furnishes secu- 
rity for restitution. Ind. Rul. 1932 L. 651- 
also 33 P.L.R. 799 (I). Where after a 
decree for redemption the mortgagor depo- 
sited the decree amount and prayed for 
possession in execution, the deposit is a 
sufticient security' for mesne profits in case 
the decree is reversed on appeal and no addi- 
tional security need he furnished. 11 M. 
L.T. 248=15 I.C. 383. R. 5 cannot be 
construed so as to empower High Court to 
stay the proceedings of a Revenue Court 
wliich is not subordinate to it. The rule 
contemplates proceedings of Court sub- 
ordinate to the appellate Court which passed 
the decree. 53 A. 180=1930 .\.L.J. 1-169 
= 1931 A. 57. 

When Stay Order takes Effect. — Stay 
order takes effect only after communication. 
So an attachment order by lower Court after 
passing of the stay order by appellate Court, 
but lieforc the communication is received 
is valid. 33M.L.J. 515=41 M. 151 (F.B.). 
But Tcc 96 I.C. 137=1926 A. 457; 194! O. 
W.N. 1044. But knowledge of the fact 
of stay order passed by appellate Court is 
siiflicicnt to stop execution by lower Court, 
though the official communication had not 
been received. 38 M. 766=26 M.L.J. 275. 
A stay order passed by a higher Court takes 
effect from the date on which it is pro- 
nounced and not on the date on which it is 
communicated. A sale held despite the 
passing of such a stay order even though 
the same is not communicated is ultra vires. 
1941 A.W.R. (Rev.) 774=1941 O.W.N. 
1044. An ad interim stay order operates 
from time of its pronouncement and not 
when it is communicated. 41 I.C. 752=53 
P.W.R. 1917; 96 I.C. 137=1926 A. 457. 

Sale in contravention of Stay Order. 
— A sale held between the time when an ex 
parte order for stay was passed and the time 
when the order was set aside, is not void. 
43 I.C. 656 (1) = 16 A.L.J. 46. Interim 
Stay of sale ordered by appellate Court — 
Sate held in ignorance of order — Sale not a 
nullity. 1927 A. 401 = 102 I.C. 665=50 A. 
41 (F.B.). also 1930 L. 17=125 I.C. 
53 . 

Security Bond — Form of and stamps for. 
—A security bond under Rr. 5 and 6 must 
be in the form of a bond to some one anrl not 
a mere undertaking to the Court. The bond 
must be addressed to some officer of the 
Court. The Court is not a juriilical person 
and a bond in favour of the Court, is not one 
in proper form. 40 C.W.N. 1281. Surety 
bond under Rr. 5 and 6 — Hypothecation of 
properties — Stamp duty—Mortgage deed or 
security bond. (Ibid.) This security bond 
under, in moffusil— Court-fee and stamp duty. 
1936 Sind 41. 

Security Bond — Acceptance by Court. — 
A security bond executed by the surety 
under O. 41, Rr. 5 and 6 does not become 
operative until and unless it is accepted by 
the Court. 15 L. 282=149 I.C. 300=1934 
L. 138 (F.B.). 


Security Bond — Enforcement. — Where 

security bond creating personal liability and 
hypothecation of property is executed by the 
surety to the executing Court under Rr. 5 
mid 6, the decree-holder can move executing 
Court to enforce the bond as against the 
surety. 15 L. 282=149 I.C. 300=1934 L. 
138 (F.B.). In a mortgage suit the pro- 
perty mortgaged in usually security for the 
decretal amount and no further security need 
as a rule be taken. But when decree *is for 
sale, with right to a personal decree attach- 
ed. then if the mortgaged property is insuffi- 
cient to satisfy the decree Court is bound to 
order security for the balance. 150 I.C. 
59=1934 N. 160. A eaiucut decree, is not 
any the less a decree and therefore where a 
surety undertakes to be bound by such decree 
or order as may be passed by the Court, he 
undertakes to be bound by a consent decree 
as well as by one after contest. If how- 
ever there is fraud or collusion or any of 
the matters on which a contract can be set 
asi<le, or the decree compromises matters 
not arising out of the litigation he could 
claim exemption on those grounds. 31 N. 
L.R. 172=1935 N. 16=154 I.C. 461. 

Realisation of Security. — When immov- 
able property is given as security, it can be 
realised by execution and no need for a 
separate suit for its realisation. 41 M. 327 
=34 M.L.J. See also 1933 M.W.N. 
486=38 L.W. 818. 

Appreciation of Value of Securities. — 
Where judgment-debtor deposited decree 
amount as coixlition for stay of execution, 
and dccrcc-holdcr was permitted to draw it 
on furnishing security; and where the decree- 
holder failed to furnish security and draw it; 
and the amount was invested in Government 
securities, on application by judgment-deb- 
tor; and where before the appellate Court 
passed its decision the securities became very 
much appreciated in value. Held, that under 
the decree all that the dccrcc-holdcr could 
claim was only the sum found due with 
interest at the rate awarded and no more and 
that the profits arising out of the apprecia- 
tion of the securities in value should go to 
the judgment-debtor who made the deposit. 
156 I.C. 244=37 Bom. L.R. 200=1935 B. 
200 . 

Loss of Security Bond — Presumption as 
TO ITS Terms. — Where owing to the loss of 
the bond and the lapse of time, if is not pos- 
sible to expect oral evidence of the terms of 
a security bond executed as per order stay- 
ing further proceedings, the only reasonable 
presumption is that the bond must have been 
executed according to the tenor of the Court s 
order, and in accordance with the 
practice, of which the Court can take ju^cial 
notice. 31 N.L.R. 172=1935 N. 16=154 1. 

C. 461. . 

Acpeal. — An appeal lies from 
staying execution of a decree. 

636 ; 32 P.L.R. 756=1932 L. 30 (O- 
also 40 Bom. L.R. 1198. No appeal lies 
from an interlocutory order for furnislung 
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Security in case of order for 
execution of decree appealed 
from. 


6. (i) Where an order is made for the execution of a decree from which 

an appeal is pending, the Court which passed the decree 
shall, on sufficient cause being shown by the appellant, 
require security to be taken for the restitution of any 
property which may be or ha.-! been taken in execution 
of the decree or for the payment of the value of such property and for the due 
performance of the decree or order of the Appellate Court, or the Appellate Court 
may for like cause direct the Court which passed the decree to take such security. 

( 2 ) Where an order has been made for the sale of immovaljle property in 
execution of a decree, and an appeal is pending from such decree, the sale shall, 
on the applfcation of the judgment-debtor to the Court which made the order, be 
stayed on such terms as to giving security or other\vise as the Court thinks fit until 
the appeal is disposed of. 


NOTES. 

security. 75 I.C. 793=1923 L. 446; or from 
order accepting security as sufficient. 3 R. 
255=1925 R. 225. See also 32 P.L.R. 806 
= 1932 L. 120=136 I.C. 7%. A stay order 
is automatically vacated the moment the ap- 
peal is dismissed and therefore it ceases to 
have effect from that date. 1939 N.L.J. 13 
=1939 Nag. 107. 

Costs. — In the absence of special circum- 
stances the general rule is that costs of an 
application for stay of execution pending an 
apiH;al should he costs in the appeal. 56 
B. 276=1932 B. 127 

Practice. — Where an appeal is preferred 
against a decree during the pendency of its 
execution in the transferee Court and the 
execution is stayed and the appeal is sub- 
sequently dismissed and the stay order is 
discharged, it cannot be said that fresh appli- 
cations for transfer and execution arc neces- 
sary. The execution in the transferee Court 
may be revived by a mere application to that 
Court. Where a decree is affirmed in appeal, 
the result is not to wipe out the decree of 
the trial for all purposes. Where the terms 
of the decree of the trial Court are not in 
any way affected by the appellate decree, the 
fiction of merger should not be carried so 
far as to lead to such a palpably absurd and 
inequitable ^result that the decree-holder 
should be put to the inconvenience of filing a 
'"fresh application in the Court which origi- 
nally-passed the decree, getting a fresh trans- 
fer certificate to another Court and pursuing 
the proceedings for execution in that Court. 
1941 O.W.N. 1186=1941 A.W.R. (Rev.) 
1031. 

Practice — Extension op Time. — In an 
txecution petition an order was passed stay- 
ing deliver^’ of possession conditional on the 
judgment-debtor paying the kist and rent by 
a certain year itself but the Court granted 
extension of time. Held, that the order of 
stay was not under R. 5 (3) but one under 
S. 151, that though the order was under 
S. 151 still it was one allowed by the Code 
and tliat S. 148 applied by which extension 
of time could be given. 38 L.W. 201=1933 
M. 563=65 M.L.J. 538. 

O. 41, R. 6: Scope.— O. 41, R. 6 is in- 
applicable if no application for stay of sale 
is made to the executing Court. 39 P.L.R. 

CC.M.—168 


601 — 1937 Lah. 841. The inherent 

powers given to appellate Courts under R. 5 
regarding stay of execution are not restric- 
ted or cut down by the special and emergent 
powers given to the executing Courts under 
sub-R. (2). 41 M. 813=34 M.L.J. 470 

(dissenting from 17 I.C. 763=23 M.L.J. 
677). See also 1930 L. 108; 138 I.C. 847 
= 1932 A. 551. Where properties (subject 
of mortgage decree) are deteriorating in 
value and not insured and are capable of being 
destroyed by fire, earthquake or other simi- 
lar causes it is only fair that before sale is 
stayed J.D. should be ordered to give se- 
curity for any deficiency that may occur in 
recovery of the amount due to the decree- 
holder under the decree on sale of the mort- 
gaged properly. 148 I.C. 941 = 1934 L. 117. 
Under R. 6 it is incumbent upon the Court 
to slay the sale on suitable terms as to secu- 
rity, if an application is made to it. The 
fact that the stay for execution has been 
refused by the appellate Court under R. 5, 
or that the rule for stay must be taken to 
have been discharged by reason of the non- 
fulfilment of the terms on which the stay 
was granted by the appellate Court, docs not 
justiW the Court in refusing to exercise the 
jurisdiction vested in it under R 6 44 

C.W.N. 1150=1940 Cal. 582. .A mort- 
gage decree for sale is not separable or 
divisible, and when the Court which has 
ordered the sale has taken security for fur- 
ther interest pending appeal from the decree, 
it is bound to stay the sale under R. 6 (2). 
The fact that the appeal is directed only 
against a part of the decree and not against 
the whole decree, is no ground for holding 
that the Court cannot stay the sale of the 
entire mortgaged property. 22 Pal.L.T. 236. 

Sub-rule (2) : Scope. — Court cannot dis- 
miss summarily an application for stay of 
sale of immovable property, pending appeal. 
161 I.C. 936=1936 P. 443. On the wording 
of R. 6 (2), the Court has no option but 
to grant stay of sale on such terms as to 
giving security. There is no limit to the dis 
crclion of the Court in imposing terms, but 
It has no discretion to refuse to stay the sale 
1940 M. 82=1. L.R. (1940) M. 420=(1940) 

1 MI.L.J. 460. When an appeal is pending 
executing Court has power to stay the sale 
though the Court can make it a condition of 
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7. [Omitted by A.O., 

LOG. AM.— [OuDH.] In r. 7 , for the tenth word “ and ” substitute a comma and between 
the figure ** 6 '* and the word “ shall ’* insert ** and 10 .” 

8, The powers conferred by rules 5 and 6 shall be 
exercisable where an appeal may be or has been pre- 
ferred not from the decree but from an order made in 
execution of such decree. 

Procedure on admission of appeal. 

(i) Where a memorandum of appeal is admitted, the Appellate Court or 


Exercise of powers in appeal 
from order made in execution 
of decree. 


NOTES. 

the order that the decree amount should he 
deposited in cash. 9 I.C. 323=15 C.W.N. 
432. See aUo 1929 L. 68 . But such an order 
is against the spirit of the rule. 1925 L. 69. 
An order of the appellate Court refusing to 
stay execution of the decree under R. 5 (I) 
of O. 41, does not fetter the power of the 
Court which passed the decree to stay under 
R. 6 (2) the sale ordered in execution of the 
decree. In fact such Court has no option 
but to stay a sale on such terms as it thinksf 
fit if a proper application to that effect is 
made. 44 C.W.N. 701. Under R. 6 (2), 
Court has jurisdiction to make it a condi- 
tion that the stay would be given only on 
judgment-debtor depositing the decree 
amount in Court. The words “on such terms 
as to giving security or otherwise” mean 
that terms may be cither giving security or 
any other term, such as the deposit of (he 
decree amount in the Court ordering stay. 
40 L.W. 704=1934 M. 709=67 M.L.J. 650. 
Under the provisions of O. 41, R. 6 (2) the 
Court which passed the decree has full po- 
wers to stay a sale on taking security from 
the judgment-debtor. It need not, and 
ought not to grant a limited stay order and 
ask the judgment-debtor to obtain a further 
order of stay from High Court, 45 C.W.N. 
382=1940 Cal, 543. Security bond exe- 
cuted by a member of a joint Alitakshara 
family when it consists of other members 
including minors should not be accepted by 
the Court. 18 Pat. L. T. 62=1137 
Pat, 380. A person who has stood as 
surety for costs and against whom a decree 
for costs has been consequently made is a 
judgment-debtor within the meaning of S. 2 
( 10 ) and is entitled to apply for stay of exe- 
cution of the decree pending an appeal there- 
from. 58 B. 485=36 Bom.L.R. 499=1934 
B. 252. Final decree passed pending appeal 
from preliminary decree for sale in mortgage 
suit — Application for execution of final de- 
cree Court can only sty, and not dismiss, 1933 
A, 732. The Court which directs security 
to be furnished is directly interested in see- 
ing whether its orders have been complied 
with or not, and though it may have delegated 
the function of enquiring into the sufficiency 
of security to a Subordinate Court and left 
it entirely to that Court to decide the suffi- 
ciency or otherwise of the security, it can 
always intervene if the Subordinate Court 
misdirects itself in conducting the enquiry. 
At the same time if certain matters have been 
left to the discretion of the Subordinate 


Court, the appellate Court will interfere only 
when the Court below has acted perversely 
or either misconstrued or misdirected itself 
on any principle of law and justice. It is 
the duty of the Subordinate Court to exa- 
mine the titles of (he sureties carefully and 
be reasonably satisfied as to the validity and 
the sufficiency of the bonds so that no 
difficulty may arise in their enforcement if 
it becomes necessary to enforce them in 
future. 1937 P.W.N. 216=18 Pat.L.T. 621 
=1937 Pat. 380. 

Applicadiuty. — This rule applies only to 
cases where appeal is against the decree 
which is to be executed. So, it has no appli- 
cation in case where an appeal is preferred 
on a decree in claim suit. In this case the 
remedy is an injunction under O. 39. 1922 
L. 518. Where after a decree in High Court 
in appeal, there was an appeal to the P.C. 
the proper Court which could demand secu- 
rity from the decree-holder who had taken 
possession is not the trial Court under this 
rule, but the High Court has lo be moved 
under R, 13. 13 R. 158=4 Bur.L.J. 50. 

A surety under this rule is not discharged 
on the death of judgment-debtor. 32 I.C, 807. 
No arrangement between decree-holder and 
surety can bind judgment-debtor’s interest 
c)n reversal of decree. 32 I.C. 807, An order 
under I. 6 directing stay of sale of 
immovable property docs not bar decree- 
holder from proceeding against 
hies of the judement-debtor. 93 I.C. 897 
(2) = 1926 L. 463. See also 117 I.C. 88 = 
1929 L. 552. 

Revision. — Order for security to stay sale 
pending appeal passed without enquiry as 
to value can he set aside in revision, o 
L.J. 510=1925 L. 2.56. See also 44 C.W. 
N. 701; 73 C.L.J. 297. 

Appf.ai.. — Order under O. 41 is app^jh^b*® 
— S. 47, applies. 102 I.C. 25=28 
617. See also 58 B. 485=36 Bom.L.R. 499 
=1934 B. 252. Order directing execution 
to proceed on furnishing of sccurit>'^Secu- 
ritv I 0 the ‘satisfaction of the Registrar 
—Report by Registrar— Objection <bcrct^ 
— Appeal to Court docs not lies — Revision. 

(y6 C.L.J. 169=42 C.W.N. 188. 

O. 41. R. 8 .— Tbe Registrar of 
High Court has no power ^«nder the M g 

Court Rules, to hear an aJ 

this rule. 138 I.C. 334=1932 P. 217. 
to his powers under R. 5, 59 I.C. 

citgl unde^that^lc^ 

should not be registered without Court dea 
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Registry of memorandum 
of appeal. 

Register of appeals. 

LOG. AM. — [Madras.] 


the proper officer of that Court shall endorse thereon 
the date of presentation, and shall register the appeal 
in a book to be kept for the purpose. 

( 2 ) Such book shall be called the Register of 
Appeals. 

Substitule the folloHing rule : — 

Registers in accordance with Forms Nos. 22, 23, 24 and 25 in Appendix H are prescribed 
for use in all Civil Courts having jurisdiction over the classes of suits specified therein.” 

10 . ( I ) The Appellate Court may in its discretion, either before the respondent 

is called upon to appear and answer or afterwards on 
Appellate Court may require application of the respondent, demand from the 

for^o^? *ccuriiy security for the costs of the appeal, or of the 

original suit, or of both: 

Provided that the Court shall demand such security in all cases in which the 

appellant is residing out of British India, and is not 
possessed of any sufficient immovable property within 
o ritis n la. British India other than the property (if any) to which 

the appeal relates. 

( 2 ) Where such security is not furnished within such time as the Court 
orders, the Court shall reject the appeal. 


NOTES. 

<!ing tlic question as to extension of time 
under S. 5 of the Limitation Act. 59 C. 388 
c=138 I.C. M3=1932 C. 482. 

O. 41; R. 10: SooFt:. — The object of 
k. 10 of O. 41, is to secure the respondent 
from the risk of having to incur further 
costs which he might nc%’cr recover from 
the applicant, and an application under the 
rule must therefore be made promptly. The 
Court must be careful to sec that a poor ap- 
pellant is not deprived in effect of his right 
of appeal. Poverty is always a handicap in 
litigation and there is no justification for the 
Court to add to this handicap by requiring 
impossible things to be done. Different con- 
siderations would arise if the appeal were not 
bona fide or if the appcdlant were only a pup- 
t)Ct in the hands of others. But when there 
is nothing to show* that the appellant has no 
real or substantial interest in the subject- 
matter of the litigation or that he is a mere 
name lender for another, and when on the 
other hand the application of the respondent 
for calling on the appellant to furnish secu- 
rity is not only belated, but also not botta 
fide, the Court should not allow the ap- 
plication, especially when even otherwise it 
is not desirable in the interests of justice that 
an order should be made for furnishing 
security which might very likely stifle the 
appeal itself. 45 L. W. 232=1937 
^^ad. 285. The rule applies to Letters Patent 
Appeal. The provision regarding rejection 
is mandatory. 48 C. 481=48 I. A. 76=40 
M.L.J. 308 (P.C.); also 25 Rom. L. R. 
468= 73 I.C. 474; 68 I.C. 306 ;2L.L.J. 391; 
61 M.L.J. 688=34 L.W. 783. “Costs of 
the appeal or of the original suit" — Meaning 
of — Court-fee due to Government by pauper 
plaintiff or pauper appellant application by 
Govcniment for security for costs is 
not maintainable. 45 L. W. 186=1937 
Mad. 267. Where security for costs 


of appeal is ordered to be furnished within a 
particular time, it is a compliance with the 
order if it is tendered within the time; and 
the appeal cannot be rejected unless the secu- 
rity is tested and found insufficient, even 
though the testing is after the time fixed for 
furnishing it. The testing of the security it- 
self need not be within the time. (Decision 
of Jackson, J in 52 M.L.J. 53 (Short 
Notes), relied on). (1941) 2 M.L.J. 291. 
R. 10, is concerned with costs incurred up 
to and in the appellate Court and has no 
bearing whatever in costs which may be de- 
pendent upon something occurring in the 
Privy Council. 101 I.C. 551=1927 A. 522 
(2) . It ai>plies to appeals from the Original 
Side of High Court. 21 L.W. 662=1925 
Ml. 1132. O. 41, R. 10 is applica- 
ble to appeals from decrees or orders 
made on tht original side of the High Court, 
whether the judgment appealed against is one 
made in a suit or in a petition. The expres- 
sion “original suri" in O. 41, R. 10 is not 
used in the technical sense of a proceeding 
commenced by a plaint, but is used to cover 
also an original application on which the 
judgment appealed from was given, whatever 
its nature. I.L.R. 1938 Bom. 399=40 Bom. 
L.R. 470=.\.I.R. 1938 Bom. 351. Also to 
appeals from an order of High Court in its 
insolvency jurisdiction. 43 C. 243=20 C. 
W.N. 140, but does not apply to pauper ap- 
peals and security cannot be demanded of a 
pauper appellant. 42 B. 5=19 Bom. L.R. 
771 ; 48 I.C. 971 ; 3 L. 30=67 I.C. 256; 149 
I.C. 453 (1); 45 L.W. 186=1937 M. 267: 
I.L.R. (1940) Mad, 420=1940 Mad. 82= 
(1940) 1 M.L.J. 460. But see contra 43 M. 902 
58 I.C. 794. As to demanding security for 
costs in revision application, see 40 Bom. 
L.R. 1025. Security for costs of guardian 
ad litem of a minor rerspondent can be de- 
manded under this rule. 47 I.C. 928. Ap- 
plications for security for costs should be 
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made promptly without delay. 20 P.L.R. 
1918=44 r.C. 23; 1930 C. 520; 45 L.W. 232 
=19.37 285; 1931 M.W.N. 1157 (De- 

lay by itself is no ground for refusing to 
direct security). Application for correcting 
clerical error in securit>' bond filed, should 
be allo\yed. 86 I.C. 752=1925 O. 402. No 
power is given under the rule to order ap- 
pellant to pay the entire decree amount and 
not costs alone. 139 I.C. 866=1932 A.L. 
J. 722=1932 A. 511 (F.B.). R. 10 empo- 
wers appellate Court to demand security for 
costs from appellant, and the appeal Court 
is final authority for deciding upon sufficiency 
or otherwise of security offered. The mere 
fact that for reasons of convenience it had 
delegated to Subordinate Judge the duty of 
taking security docs not prevent the appeal 
Court from satisfying itself that the secu- 
rity taken was sufficient or that the security 
was taken after proper inquiry. 148 I.C. 
1140=35 Rom.L.R. 1114=1934 R. 13. 

SRcuHtTY FOR CosTS OF Appeai..— S ecurity 
bond not properly executed— Dismissal of 
appeal forthwith— Propriety. 47 C I J 
328=107 I.C. 349 (2) (P.C.). 5ec also 
19.30 M. 355. 

W'^TiF.N TO Be ORDiJiEn. — Thc pow’cr to de- 
mand security must be exercised according 
to well-known principles for which, see 25 
Rom.L.R. 468=73 I.C. 474. Sec also 45 
L.W. 232=1937 M. 285; 34 C.W.N. 495= 
1931 C. 40= 58 C. 117 fcollusivc suit). 
Cotmt is not bound, as a matter of law. to 
order security to be furnished. It is a mat- 
ter absolutely discretionary. In special 
circumstances. Court may direct the furnish- 
ing of sccnrily but whore Iiighlv penal con- 
sequences w'ill entail upon thc appcll.ant by 
the order. Court would not be boun<l 
to make the order for security. 121 I.C. 
61=10.30 N. 28, Wlicrc appellant has been 
allowed to prosecute his appeal as pauper, 
thc order implies thc case is fit to he placed 
outside the purview of R. 10. In the absence 
of special circumstances showing that thc pau- 
per is a mere crc.aturc in thc hands of person.s 
well ahlc to find security an order directing 
the pauper to furnish security would be im- 
proper and inconsistent with the order grant- 
ing him leave to appeal. 121 LC. 61=1930 N 
28 (47 R. 104; 3 M. 66: 17 M.LJ. .583. 

Ref.). .Vcf also 1931 M. W.N. 1157; 
^ 323=f>4 L. J. 433; 13 

R. 511. Such circumstances arc where 
apellant has suppressed a material docu- 
ment in his possession. 1933 M.W.N. 
263; where a Court on a perusal of judgment 
of lower Court finds that there is no chance 
of appellant's success. 56 M. 323=19.33 M. 
519—64 M.L.J. 433. Thc mere fact that 
an appellant has not paid in full or in part 
the costs of thc original suit is no ground 
for calling upon him to furnish security un- 
less his conduct has been shown to he 
vexatious, that is, such as indicates a wilful 
determination on his part not to obey thc 


C. 771 — 1931 L. 70 An appellant’s poverty 
would not by itself be sufficient to warrant 
his being required to furnish security for 
costs. But that does not mean that the appel- 
lant can rely upon his own poverty as being 
an important or decisive factor, and resist 
an application for security, on that ground, 
particularly where it is found that appel- 
lant s claim was of a vexatious character and 
ms conduct has been fuala fide throughout. 
Though a respondent should be prompt in 
applying for security for costs, yet where the 
delay w'as due to the steps taken for recover- 
ing costs incurred in the lower Court, and 
where the veiy occasion for the application 
for security is non-recovery of such costs, 
such a delay cannot deprive an applicant of 
his remedy under O. 41, R. 10. 47 L W. 

133=1038 Mad. 380=(1938) 1 M.L. 

T, 142. Where a minor pauper is an 
appellant and is a mere creature in the hands 
of persons well able to find security, he can 
be called on to furnish security for costs. 
The fact that thc appellant is both a minor 
and pauper does not by itself entitle him 
to resi<;t the application for scciiritv forco«ts. 

47 L.W. 1.53=1938 Mad. 313=(1938) 

1 ^^.L.T. 235. Court has a discre- 

tion in demanriing sccuritv' — Poverty of thc 
appellant is not sufficient — Each case stands 
on its own facts — In many cases at least 
scnirity for costs of appeal alone, may be 
justly ordered. 25 Rom.L.R. 19.5=1923 B. 
2M: 17 T. W. 26=70 I.r. 586: 1 P L.T. 
114=55 T.C. 835: 114 I.C. 708=1930 L. 384 
H): 123 I.C. 538=1930 L. 382; 1930 L. 
639 ('21 = 120 I.r. 121: 17 P.T..T. 197=1936 
P. 4.33; 14 R. 289=1936 R. 294. If appeal 
is not \Txatiotis, poverty of appellant and 
existence of relations who can pay is not 
sufficient ground. 28 T.C. 598=19 C.W.N. 
446. Even though appellant is a public ser- 
vant who is defended b^’ Government, scen- 
ritv from thc Sccretari' of State can be 
ordered when thc amount of costs is very 
high, 13 T.r. 335=16 C.W.N. 119. Court- 
fee duo to Government bv pauper plaintiff 
or appell.ant Is not “eosU of thc appeal or 
of the original suit" within thc meaning of 
R. 10. Hence this rule cannot he utilised 
for the benefit of Government in orrior to 
enable it to rollcct thc Cotirt-fee due. 45 
T..W. 186=1937 M. 267. No extension of 
time can be granted after dismissal of ap- 
peal. 67 r.C. 883=1923 C. 417; 7 R. 
445=1020 R. 289. Rut see 42 A. 626=18 A. 
L.L ,838. See also 1932 M.W.N. 65.5. 

APPF.AL.— .9ee T.L.R. (1940) All. 19= 

187 I.C. 31. An order rejecting an appeal 
under O. 41, R. 10 (2), for failure to fur- 
nish security for thc co.sts of the^ respondent 
is not a decree within the meaning of B. 2 
(2), C.P. Code and is hence not appealable 
as such. Nor is it one of the orders men- 
tioned in O. 43, R. 1 and so is neither 
able as an order. 1939 A.T*T. Wo 
1939 All. 733. Where owing to » 
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II, (i) The Appellate Court, after sending for the record if it thinks fit so 

. to do, and after fixing a day for hearing the appellant 

wifhout s °„dinr'noticr“o h™ accordingly if he appears 

lower Court. that day, may dismiss the appeal without sending 

notice to the Court from whose decree the appeal is 
preferred and without serving notice on the respondent or his pleader. 

(2) If on the day fixed or any other day to which the hearing may be 
adjourned the appellant does not appear when the appeal is called on for hearing 
the Court may make an order that the appeal be dismissed. 

(3) The dismissal of an appeal under this rule shall be notified to the Court 
from whose decree the appeal is preferred. 

courses under R, 11 is not taken away when 
a notice is issued to the respondent and the 
respondent appears in accordance with that 
notice. I.L.R. (193«) All. 814=1938 A.L. 
J. 901 — 1938 All. 548. An appellate 
Court should not dismiss an appeal summarily 
without any due regard to the nature of 
the questions of fact and of law that arise 
for consideration in the appeal. The powers 
of summary dismissal ought not to be lightly 
used specially in cases where the questions 
at issue between the parties arc not simple 
but complicated and require careful examina- 
tion and investigation by Courts of fact. 
19 Rat.L. r. 305=1938 Pal. 330. In a 
case where elaborate questions of fact and of 
law have to be decided, an appellate Court 
is not justified in dismissing the appeal sum- 
marily under R. 11. The appellate Court 
in such a case should admit the appeal, hear 
arguments on both sides, apply its mind to 
the oral and documentary evidence in the 
case and then come to a decision, which in 
many cases would be final between the par- 
ties. 19 Pat.L.T. 210=1938 Pat. 608. 
Summary dismissal by District Judge of an 
appeal under S. 476 (8), Cr.P. Code, is 
wrong in law and R. 11 has no application. 

51 C.L.J. 45=1930 C. 282=127 I.C. 265. 
Collector s case— Appeal— Dismissal for de- 
fault— Refusal to restore- Revision to 

Covemor-in-Council from order of Deputy 
Commissioner— If open. 19 N.L J 314 
Junr.MENT Necessary.— Court must write 
n dismissing appeal. 37 

IVt (overruling 36 B. 

Rom.L.R. 1002); 27 
•'’1)^ — 1923 C. 558. Appeal dismiss- 
cd under R. 11 — Writing judgment is not 
obligatory' though advisable. 25 N L R 55 

N. 68. aho 13 
P. ^0=150 I.C. 817=15 P.L.T. 293=1934 
1 . JJl. In dismissing an appeal under R. 11, it 
^ not obligatory upon the lower appellate 
Court to write a repular formal iuclsmcnt 
Riving reasons for the decisions as required 
by R. 31 of the said Order, because R. 31 
applies only to a judgment under R. 30. 171 
I. C. 625=1937 Sind 247. Some ela- 
borate questions of fact and also a question 
of law as to whether the Mahant had power 
to make certain grants fell to be decided 
and the appellate Court dismissed the appeal 
summarily under R. 11. Held, that in these 
Circumstances the case was one where ap- 


NOTES. 

<lispule as to the sufficiency' of the security 
furnished by an appellant under R. 10, a 
date is fixed for its decision and the appel- 
lant <iocs not appear on such date and the 
appeal is dismissed, the rejection of the ap- 
peal is under R. 10 (2), and not under R, 17. 
Hence a refusal to restore it would not come 
under R. 19 of O. 41 and so it would not 
be appealable. 1939 A.L.J. 998=1939 All. 
733. 

Revision. — A rejected appeal under sub- 
rule (2) can be restored and further time for 
funuslung security may be given in revision 
though there is no explicit provision to that 
effect. 42 .A. 026=18 A.L.J . 838 ; 3 L. 30; 
40 I.C. 2.i4. Notice to the respondent is 
necessary when re-admitting a rejected ap- 
peal. 40 I.C. 234. No appeal lies from 
an order under this rule. 62 I.C. 751; 3 
1.. 30. No appeal or revision lies from an 
order setting aside an order rejecting an ap- 
peal under sub-R. (2). 42 A. 626=18 A, 

L.J. 838. Nor against an order rejecting 
an appeal under sub-R. (2). 161 I.C. 233 

= 1936 K. 109. Sureties arc discharged when 

apiieal is allowed and cannot again be made 
liable, when the appellate order is reversed 
38 C.L.J. 190=76 I.C. 510. 

Restohatio.n.— Power of Court to restore 
appeal dismissed for failure to furnish secu- 
rity within time. 117 I.C. 791. Appli- 
cation for restoration is governed by’ Art. 
168 of the Limitation Act. 61 M.L.J. 688. 

O. 41. R. 11: Scope. — A dismissal of an 
appeal under this rule is not equivalent to 
confirmation of decree umler R, 32. When 
appeal is against a mortgage decree the dis- 
missal of appeal under this rule does not ex- 
tend time for payment fixed in the decree. 
47 B. 950=25 Bom.L.R. 990. See also 24 
C.L.J. 517=21 C.W.N. 430. When 
an appeal is heard under O. 41, R. 11, the 
Court may either act under sub-R. (1) or 
suh-R. (2). Under sub-R. (I) the dismis- 
sal may be on the merits and this may be 
after hearing the pleader, if he appears, but 
the words indicate that a dismissal on the 
merits may also be ordered if the pleader 
does not appear. Under sub-R. (2) if the 
appellant does not appear the Court may dis- 
miss for fault. But this docs not prevent 
a dismissal on the merits where there is no 
appearance under sub-R. (1). The power 
of the appellate Court to take these two 
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Day for hearing appeal. 


12. (i) Unless the Appellate Court dismisses 

the appeal under rule 1 1, it shall fix a day for hearing 
the appeal. 


(2) Such day shall be fixed with reference to the current business of the 
Court, the place of residence of the respondent, and the time necessary for the 


NOTES. 

pcllate judgment was called for and therefore 
the appellate Court was wrong in dismiss- 
ing it summarily under R. 11. (1934 

Pat. 341, Dist.) 17 Pat. L. T. 607= 
1936 Pat. 505. Appellate Court dismissing 
appeal should generally record reasons and 
must write judgment according to O. 41, R. 
31. 4 R. 66=1927 K. 20H=103 I.C. 766; 
4 K. 18=95 I.C. 521'=1926 R. 129; 67 I. 
C. 471. .S'cc also 1926 C. 992=96 I.C. 136 
—43 C.L.I. 499 ; 53 A. 528=132 I.C. 200= 
1931 A. 589; 1931 A.L.J. 875=1931 A. 597 
(F.B.). This should be done specially 
when the order summarily dismissing an ap- 
peal is itself subject to an appeal. 147 I. 
C. 194=59 C.L.J. 293=1934 C. 26. The 
dismissal of an appeal under R. 11, is a 
decree and the expression of opinion dismis- 
sing the appeal is judgment. 30 C.VV.N. 
334=1926 C. MS=93 I.C. 939 (2). Where an 
appeal is dismissed under the rule, the de- 
cree remains the decree of the lower Court 
and not of the appellate Court. So it is the 
tion for amendment of the decree. 11 P. 
tion for; amendment of the decree. 11 P. 
4<W=1932 P. 238; 142 I.C. 143=1933 N. 
117. The discretion given by this rule i*; 
not an arbitrary- discretion but a }U<licial 
discretion. 33 I.C. 666, Where the case is 
a fairly arguable one and there is a reastm- 
ablc prospect of success Court has to order 
notice to issue and not to impose conditions 
on appellant. An order for notice conditional 
on the appellant depositing the entire <lccrc- 
tal amount is bar! in law, 1932 /X.L.J. 722 
= 1932 A. 511 (F.H.). The appellate Court 
is hound to fix a date for hearing the ap- 
pellant. The date of hearing is the one to be 
fixed by the Court and not the one fixe<l by 
any ministerial officer. An appellant had a 
right to he hear<l unless he is guilty of mis- 
conduct or gross negligence. 18 N.L.J. 
157. It is imperative to hear appellant be- 
fore passing final order on appeal. 11 Lah. 
T^.T. 32. When appeal is against a condi- 
tion fixing pcrio<l of payment, and the period 
elapsed during pendency of appeal, the ap- 
peal ought not to be dismissed on the ground 
that payment was not made within the period 
fixed. 17 I.C. 868=10 A.L.J. 421. 

Admission of appeal in part. — It is open 
to the appellate Court under R. 11 to dis- 
miss an appeal in part and to admit it in 
part, if appeal is severable. 152 I.C. 418 
= 1935 L. 34; but not to admit it and at the 
same time to restrict the grounds on which 
the appeal is to be heard. 58 B. 397=36 
Bom.L.R. 451=1934 B. 207 (F.B.). 

Re-admission . — ^Any order restricting 

grounds of appeal to be heard, at the time 


of re-admission, is ultra vires. IS C.W.N. 
921 = 14 C.L.J. 146. No review when a 
second appeal is dismissed under this rule. 
Discovery of new evidence is not sufficient 
ground for review. 50 I.C. 431=27 C.W. 
N. 918. When once admitted on review 
without notice to respondents, succeeding 
Judge cannot question the order subse- 
quently. 50 I.C. 431. 

APPF.AL AND Revision. — An order under 
sub-rule (1) is a “decree” and therefore 
appealable. But if no decree is drawn up, 
the appeal may be treated as an application 
for revision. 191 P.L.R. 1914=23 I.C. 
90. Order refusing to take action against 
receiver under O. 40, R. A — Appeal — Main- 
tainability. 150 I.C. 750 (1) = 1934 A. 907. 
.Appeal dismissed under O. 41, R. 11 — Lower 
Court’s decree is superseded. See 1937 
Nag. 381. .9cc also 18 Pat.L.T. 321=1937 
Pat. 349. .An appellate Court has jurisdic- 
(liction to dismiss an appeal summarily under 
(). 41, k. 11, although when difficult ques- 
tions arise for consideration it would not be 
doing justice to the parties to dismiss the ap- 
peal under K. 11. Since the dismissal under 
I\. 11 is not without jurisdiction, the High 
Court will not interfere in revision. 1937 
P. W . N.. 843=18 Pat. L. T. 812= 


1937 Pat. 639. 

O. 41. Rr. 11 and 12 (1): Construc- 
tion AND scopK. — A Court in dealing witn 
appc.-i! under O. 41, R. 11 cannot direct that 
it he .admitted in part only. By virtue oi 
R. 11 the appellate Court may dismiss the 
appeal without serving notice on the respon- 
den’, hut if it docs not dismiss the 
summarily, It must, by virtue of K. ^2 (1) 
fix a day for hearing “the appeal'. I 
is nothing in cither rule to suggest that i 
Court may admit the appeal in part 
There are only two courses open to me 
Court, namely, to dismiss or 
peal as whole. T.L.R. (1940) Mad. 

1046 Mad. 483=(1940) 1 M- 


R 11 and Ss. 151, 152: Dismissal 

m-R O. 41. R. 11 — Effect— Amendme^ ^ 
RFE appeai-fj) ac.ainst— A micATioN for 

r^pKk KORUM. — Where the ChxcJ Court • 
?scs an appeal under O. 41, R. H ‘ . 

r confirms nor varies the decree of Jhc 

.cr appellate Court allows it 
it was. Hence when ^ 
n is sought to be amended, it j. 

,ellatc &ixrt which, could fne^d 
c and hence an application for Court 

the decree should ^ ^ wT. 

1 not to the Chief Court. 19410 .w.in. 

:1941 O.A. 8. 
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service of the notice of appeal, so as to allow the respondent sufficient time to 
appear and answer the appeal on such day. 

. „ ^ . *3* (0 Where the appeal is not dismissed under 

noUcTto'cou^XsiVi^ I I the Appellate Court shall send notice of the 

appealed from. appeal to the Court from whose decree the appeal is 

preferred. 

(2) Where the appeal is from the decree of a Court, the records of which 

are not deposited in the Appellate Court, the Court 

Ap^^lTtfSTr. notice shall send with all practicable 

^ despatch all material papers in the suit, or such papers 

as may be specially called for by the Appellate Court. 

(3) Either party may apply in writing to the Court from whose decree the 

. , ^ appeal is preferred, specifying any of the papers in such 

copies ol such paper shall be made at the expense of, 

and given to, the applicant. 

14. (i) Notice of the day fixed under rule 12 shall be affixed in the Appellate 

Publication and scrv'icc of Court-housc, and a like notice shall be sent by the 
notice of day for hearing Appellate Court to the Court from whose decree the 

appeal is preferred, and shall be served on the res- 
pondent or on his pleader in the Appellate Court in the manner provided for the 
service on a defendant of a summons to appear and answci ; and all the provisions 
applicable to such summons, and to proceedings with reference to the service thereof 
shall apply to the service of such notice. 

(2) Instead of sending the notice to the Court from whose decree the appeal 
. „ . r’ . •. If preferred, the Appellate Court may itself cause the 

sc^cd. ' «« the respondent or his pleader 

under the provisions above referred to. 

LOC.- ANIS.“^( Allahabad, J Add as sub-rule 

“ (3) NouWthstaiiding anylhing in sub-rule (i) it shall not be necessary to serve notice of 
any proceeding mcidenta! to an appeal on any respondent, other than a person impleaded for the 
fi^rsi time in the Appellate Cxiurt. unless he has appeared and filed an address for service either in 

ii^'thrip^aV" *" * ^ second appeal, in the lower Appellate Court or has appeared 

[CALcem-A.] W/ the following clause as clause (3) “{3) It shall be in the discretion of the 

Appellate Court to make an order, at any stage of the appeal whether on iu own motion, or « barit 
dispensing with service of such notice on any respondent who did not appear, cither at the hearinir 
in ihc Court whose decree is complained of or at any proceeding subsequent to the decree of that 
Court or on the legal representatives of any such respondent : 

Provided that — 

ia) the Court may require notice of the appeal to be published in the newspaper or news* 
papers as it may direct. ^ ^ 

to contcs/fllc ap^^Jal'""^*" preclude any such respondent or legal representatives from appearing 

[Madras.] Add the following proviso : — 

R ““^Appellate Court may dispense with service of notice on respondents against 

whom the suit h^ proceeded exparU in the Court from whose decree the appeal is preferred ” 

[Naopur.] Rule 14. — To r. 14 the following sub-rule shall be added: " 

• . k Appellate Court may in iU discrcUon dispense with notice to any respondent 

against whom the suit was heard ex parte. ' *c;>puuucm 

[N.-W.F.P.j Add the following proviso to sub-rule (i) • 

Provided that with the permmion of the Court no notice need be jerved upon a respondent 
who was a proforma defendant in a suit which was decided tx parU against him ^ ' 

[Oudil] Add the following sub-rule : — 

f k “ .(3) Provided that in a c«c where a respondent has not appeared cither during the hearing 
of the case in the Court from whose decree or order the appeal is preferred or at any proewding sXe- 


NOTES. 

O. 41, R. 14. — A Judge cannot decide 
appeal ex parte when notice of appeal does 
not specify the date of hearing of appeal. 
31 I.C. 624. The duty of furnishing cor- 
rect address of respondent lies on appellant, 
and not on respondent. When notice has 


not been duly served, presumption of know- 
ledge of date of iieaj-ing could not be raised 
41 I.C. 819=136 P.L.R. 1917. Where a 
minor is represented by a guardian ad litem 
notice need not be served on minor himself 
1926 C. 1106=30 C. W. N. 949=97 I C* 
614. 



1344 


The Civil Court Manual (Imperial Acts) . [O. 41, R. 15 


quent to that decree, it shall only be necessary for the Court to make one attempt to effect personal 
service on such respondent or, if such respondent is dead, on his regal representative ; and thereafter 
servic e may be cnccted by affixing a notice in some conspicuous place in the Court-house of the 
District Judge wiihm whose jurisdiction the suit or proceeding was instituted along with one or 
other of the folloNsing methods, namely publishing the notice in a newspaper or affixing it to the 
wall or door of the chaupal of the village where the respondent last resided or any other method 
as the Court may direct.” 

[Patna. J Add the following as r. 14 -A in O. 41 ; — 

” The Appellate Court rnav, in iis discretion, dispense with the service of notice herein- 

before required on a respondent, or on the legal representative of a deceased respondent, in a case 
where such respondent did not appear, either at any stage of the proceedings in the Court whose 
decree is appealed from or in any proceedings subsequent to the decree of that Court and no relief 
IS claimed against such opposite party or respondent or his legal representative either in the original 
case or appeal/’ ^ 

[Rangoon.) Add ihc folloxs^injj sub-rule : — 

“ ( 3 ) Nothing in these rules requiring any notice to be served on or given to an opposite 
party or respondent sliall be deemed to require any notice to be served on or given to an opixisite 
parly or respondent who did not appear either at the hearing in the Court whose decree is complained 
of or at any proceeding subsequent to the decree of that Court or on or to the legal representadvc 
of any such oppfisite party or respondent if deceased.” 

[SiNO.] Add the following as sub-rule ( 3 ) : — 

“ ( 3 ) The Appellate Court may, however, in its discretion, dispense with the service of 
notice of the appeal or interlocutory application therein, on a respondent or opponent who has made 
no appearance at the trial Court.” 

Add the following as r. 14 -A : — 

Subject to the leave of the Appellate Court nothing in these rules requiring any 
notice to be served on or given to an opposite party or respondent shall be deemed to require any 
notice to be serv ed on or given to (he legal representative of any deceased opposite party or deceased 
respondent, where ^uch opposite party or respondent did not appear, cither at the hearing in the Court 
whose decree is complained of or at any proceedings subsequent to the decree of that Court.” 

15. riic notice to the respondent shall declare 
Ckmtcnts of notirc. that if he docs not appear in the Appellate Court on 

llic day so fixed the appeal will be heard ex parte. 

bOC.. ANI. [Clntral Prov'inces.] In O. .|i, insert the following as r. i 5 -.\ 

•• Where, alter admission of an appeal in the High Court, the rules of the High Court 

require the appellant to take any steps in the prosecution of the appeal before a fixed date, and where, 
after due service of a notice intimating the steps to be taken arid the date before which they must be 
taken, (he appellant lails to take such steps within the prescribed time, the Court may direct the 
appeal to be dismissed for vv'ant of prosecution or may pass such other order as it thinks fit. 


Procedure on hearing. 

16. (i) On the day fixed, or on any otlicr day to whicli the hearing may be 

Right to begin. adjourned, the appellant shall be heard in support 

of tlic appeal. 

(2) The Court shall then, if it docs not dismiss the appeal at once, hear 
the respondent against the appeal, and in sucli case the appellant shall be entitled 
to reply. 


17. (i) Where on the day fixed or on any other day to which the hearing 

r,. . , ^ , niay be adjourned, the appellant docs not appear when 

appcllTm’fdcfault.'''*^'''* appeal is called on for hearing, the Court may 

make an order that the appeal be dismissed. 

Hearing appeal (») Where the appellant appears and the 

respondent docs not appear, llic appeal shall be heard 
ex parti. 


NOTES. 

O. 41. R. 15. — Adequate time must be 
allowed from date of the service atul the 
hearing of appeal. 136 I.C. 25S=1932 L. 
24«. 

O. 41, R. 16.— Council for one party 
•could not be heard after the case had been 
closed and in absence of the Council for the 
other party, and a jugdmcnt based on such 
hearing is not valid. 63 I.C. 945. Right of 
respondent to put in appearance on date of 
hearing. See 96 I.C. 326=1926 B. 424=28 


Bom. L.K. 738. All. that R. 16, compels 
Court to do is to hear arguments if any 
addressed and not to permit written argu- 
ment. 115 I.C. 173=1929 N. 89. 

O. 41. R. 17: ScoPK.— Rr. 17 and 19 arc 
exhaustive in respect of cases where appel- 
lant makes default in appearance in appeal. 
103 I.C. 425=1927 L. 622. O. 41. R. lA 
C.P. Code, only applies when the appeal is 
called on for hearing, and not ’ j 

called on merely in order to be pos p 
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NOTES. 

42 P.L.R. 271. Where an appeal is ad- 
journed £or a short while to enable a party 
to engage a fresh counsel to argue his appeal 
but the new counsel files his appearance and 
asks for an adjournment and the Court there- 
upon orders ‘No body appears to argue this 
appeal, I therefore dismiss it with costs*, it is 
clearly an order dismissing the appeal for 
default. Appearance in the legal sense 
means that a party or somebody on his be- 
half either expressly in words or by his con- 
duct demands an adjudication from the Court. 
1939 A. L. J. 355=1939 All. 451. If 
appellant fails to intimate any change of 
address and a notice sent to him by Court 
to the address specified in the memorandum 
of appeal is returned unserved on the ground 
that he has left the place and taken up resi- 
dence elsewhere, Court will not postpone 
hearing of appeal for benefit of appellant; 
and if appellant is absent at the hearing, the 
appeal is liable to be dismissed. 1936 R.D. 
448 (1). If the discretion to dismiss is not 
exercised, the appeal must be adjourned and 
caiuiot be disposed of on merits. 1925 K. 96. 
An order dismissing an a|)peal for default is 
not a decree, and lower Court's decree is not 
superseded. Therefore first Court can set 
aside cr /•ur/e decree. 39 A. 393'=15 A.L.J. 
2S9. 

1)^^•AULT— What is. — Where materials 
essential for i>rogrcss of suit are wanting 
owing to appellant's default, an appeal may 
be dismissed, for default. 47 I.C. 691. Wlicn 
appellant is present in Court and states that 
his pleader is engaged elsewhere the presence 
of the appellant is not an appearance within 
this rule. 5 Pat.L.J. 17=54 I.C. 715. Mere 
unpreparedness of appellant's counsel to 
argue appeal is no ground for Court to dis- 
miss it for default. 115 I.C. 173=1929 N. 
89. R. 17 does not contemplate that Court 
should decide an appeal on merits in the 
absence of appellant. The law contemplates 
(hat appellate Court should hear both parties 
to the appeal and then decide it according to 
its judgment. 56 C. 412=1929 C. 475; 1925 
R. 96; 11 I-ah.L.T. 136. Appearance by 
pleader who is instructed only to apply for 
adjournment is no appearance. 62 I.C. 57. 
Appearance of appellant at Court to ask time 
to get pleader is not appearance within the 
meaning of the Code, 30 I.C. 878=22 C. 
l^.J. 72: 51 M.L.J. 654. When appellant 
was not present, and pleader asked for ad- 
journment and when it was refused reported 
no instructions, this' amounted to default, and 
appeal should not have been disposed of on 
the merits, but dismissed for default. 28 O. 
C. 166=1925 O. 549; 43 M.L.J. 317=45 M. 
882 ; 74 I.C. 947; 1923 P. 536=5 Pat.L.T. 
46; 51 I.C. 46=42 M. 451=36 M.L.J. 222. 
Sec contni 83 I.C. 257=1925 N. 236 (1). 
Remand for further enquiry and report on 
a fixed date — Appellant absenting on date 
fixed for enquiry — Appeal cannot be dismiss- 
ed for default before date fixed for report. 

C.C.M.— 169 


96 I.C. 308=1926 L. 574. 

Default— What is not.— When appellant 
alone is present without pleader and could 
not argue the appeal, the appeal should, be 
decided on the merits considering the grounds 
of appeal. 35 A. 105=11 A.L.J. 18; 39 
P .L.R. 34 — 1937 Lah. 691. There is no 
default when pleader is present but is preven- 
ted from physical disability from arguing. 
9 I.C. 857. Pleaders or counsel should be 
sent for. No doubt peon’s calling out at the 
door of the Court very often proves sufficient, 
but when tliere are pleaders, the ordinary' 
practice of sending for them should not be 
discontinued. In appeals especially, it is not 
absolutely necessary that parties should he 
present in person when there arc constituted 
agerts in the shape of counsel in Court and 
so it is conducive to good work that they 
should be sent for. 52 A. 536=1930 A.L. 
J. 632=1930 A. 217. The clerk of Court 
has no power to fix a date in the absence 
of the Judge, and the failure of the appel- 
lant to appear on a date so fixed does not 
justify dismissal in default. 36 P.L.R. 63 
= 1934 Lah. 984. 

Restoration. — Court has an inherent power 
of restoration of an appeal dismissed for 
default. 47 M. 171=45 M.L.J. 813. Non- 
appearance, because no date of hearing was 
fixed, is not default; a dismissal for default 
is without jurisdiction. 69 I.C. 618=1924 
L. 279. There is sufficient cause for resto- 
ration, when, due to want of notice of the 
fact of transfer of appeal from one sub- 
Court to another, the appellant was not pre- 
sent at the latter Court. 46 I.C. 881. 
When, witliin a month from date of dismiss- 
al for default, both parties apply for resto- 
ration and file a petition of compromise, it 
ought to be restored and a compromise de- 
cree passed. 68 I.C. 448=1923 C. 319. An 
appeal dismissed for default when the ap- 
pellant was present to ask for time to get 
his pleader should generally be restored. 50 
I.C. 878 (1)=22 C.L.J. 72. Appeal may 
be restored when appellant himself 
has shown all possible diligence towards 
causing appearance to be made, but there 
was default due to negligence of pleader. 14 
I.C. 823=22 M. L. J. 284. Restoration 
should be refused when vakil's conduct 
amounts to gross negligence. 35 I.C. 429= 

I P'^LL.J. 65. Summary rejection for ap- 
plication for restoration of appeal dismissed 
for default is invalid. 104 I.C. 347 (2) = 
1927 C. 888, 

Appeal and Revision. — Against an order 
of dismissal for default, when it should have 
been disposed of on merits no ap}>cal lies 
but it is rcvisable. 83 I.C. 257=1925 N. 
236 (1); 28 O.C. 166=1925 O. 449. See 
also 53 C. 827=1927 C. 98=99 I.C. 124. 

O. 41, Rr. 17 and 19.— Appellant's coun- 
sel leaving Court to attend another case after 
waiting for considerable time on date of hear- 
ing — 'Appeal called in his absence and dis- 
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missed: 


i8. Where on the day fixed, or on any other day to which the hearing may 

be adjourned, it is found that the notice to the respondent 
has not been served in consequence of the failure of 
the appellant to depMrsit, within the period fixed, the 
sum required to defray the cost of serving the notice, 
the Court may make an order that the appeal be dis- 


Dismissal of appeal where 
notice not served in consequ- 
ence of appellant’s failure to 
deposit costs. 


Provided that no such order shall be made although the notice has not 
been served upon the respondent, if on any such day the respondent appears when 
the appeal is called on for hearing. 

LOC. AM. — [Madras.] In0.4i,r. 1 8, <2//cr the words “ cost of serving the notice ” 
the words “ or if the notice is returned unserved, to deposit within any subsequent period fixed the 
sum required to defray die cost of any further attempt to scivc the notice.” 


19. Where an appeal is dismissed under rule 11, sub-rule (2), or rule 17 or 
„ , . . ^ , rule 18, the appellant may apply to the Appellate 

m£'d fo^Tfault. re-admission of the appeal ; and, 

where it is proved that he was prevented by any sufficient 
cause from appearing when the appeal was called on for hearing or from depositing 
the sum so required, the Court shall re-adrait the appeal on such terms as to costs 
or otherwise as it thinks fit. 


LOC. AMS. — [Madras.] Re-number r. 19 in O. 41, as r. 19 (i) and add the following as — 

“ (2) The provisions of S. 5, Limitadon Act, 1908, shall apply to applications under sub- 
r. 

[Central Provinces.] In r. 19, O. 41, after the words and figures “ r. 11, sub-r. (2) ” insert 
the words and figures “ or r. 15-A ” followed by a comma. 


NOTES. 

missed summarily — Propriety of or<lcr can be 
challenged and appeal restored. 40 P.L.R. 
76. 

O. 41, Rr. 17. 30 and 31: Dismissal 
UNDER R. 17 OF O. 41, when JUSTIFIED— CoURT 
WHEN BOUND TO PROCXFD UNDFJl Rr. 30 AND 31. 
— Where on the day fixed for the hearing of 
an appeal, the appellant docs not appear when 
his appeal is called on for hearing, the Court 
IS entitled under R. 17 to make an order 
that the appeal be dismissed. In such a case 
the Court is not bound to proceed in the 
manner laid down by Rr. 30 and 31, for this 
reason that, that procedure has to be adop- 
ted only ‘after hearing the parties or their 
pleaders’. To say that it should be follow- 
ed even when a party docs not appear, is to 
require the Court to do something which the 
law does not require it to do. 1940 A.L.J. 
121 = 1940 All. 310. 

O. 41, R. 18.— Applicability. 52I.C. 179 
=169 P.R. 1919. Appeal cannot be dis- 
missed, because appellant failed to provide a 
person to identify respondent. 65 I.C. 49= 
3 Pat.L.T. 498. A dismissal under this rule 
is wrong, when the Talabmtna has been de- 
posited but notice to the respondent for the 
issue of process has not been filed. IS C.L. 
J. 683=13 I.C. 694=16 C.W.N. 498. No 
appeal lies from an order under this rule, 
52 I.C. 179=169 P.R. 1919. Appeal dis- 
missed against respondent who is necessary 
party and order not appealed against — Whole 
appeal abates — Appeal being imperfectly 
constituted— Court cannot make contradic- 
tory decrees. 1930 C. 346=133 I.C. 813. 
Dismissal of appeal for failure to serve no- 


tice on some of the respondents — Appeal — 
Maintainability — Application under R. 19 not 
the only remedy. See 9 P. 408=10 Pat.L. 
T. 589=1929 Pat. 609. 

O. 41, R. 19; Scope. — The rule is not 
exhaustive of the power of appellate Court 
in the matter of restoration. 20 Bom.L.R. 
110=45 B. 648. But see 103 I.C. 425=1927 
L. 622. The rule docs not take away other 
remedies of the appellant if any. 2 P. 739 
c=4 Pat.L.T. 405. Dismissal of appeal in 
Uic absence of appellant permits only resto- 
ration. 1925 R. 96. Unless the dismissal 
of an appeal falls under either R. 11 (2) 
or R. 17 or R. 18 of O. 41, there can be no 
restoration or rc-hcaring under R. 19. 
I.L.R. (1940) All. 220=1940 A.L.J. 126= 
1940 All. 248. Dismissal of appeal 
for not depositing printing charges — Remedy. 
4 P. 704; 134 I.C. 1169=1931 S. 153. S£€ 
also 1939 Pat. 678 (F.B.); 1938 Pat. 111= 
19 Pat.L.T. 17. Appeal dismissed for de- 
fault — Restoration on condition that appel- 
lant pays a certain amount by a certain datc^ 
Power of Court to extend time. 1935 O. 
W.N. 706. Appellant unable to argue «se 
and applying for adjournment — Refuel of 
adjournment and dismissal for want of pro- 
secution — If one for default — Remedy of ap- 
pellant — Application for restoration or second 
appeal. 1937 A. 284. Jurisdiction under— 
Nature of— If appellate jurisdiction— Order 
refusing to restore second appeal disrmssca 
for default— Letters Patent apical— CcrU- 
ficate— Necessity for. 156 I.C. 454— 

Wrong Dismissal.— I t is wrong t^o di^ 
miss an appeal when appellants hav 
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NOTES. 

served and though pleaders arc present, they 
have no instructions. 30 I.C. 199=2 O.L. 
J. 198. Notice of date fixed for hearing 
should be sent to next friend of minor ap- 
pellants. Otherwise dismissal for default 
could not be sustained. 53 I.C. 333. In 
an application under R. 19 for the restora- 
tion of an appeal which has been dismissed 
for default, it is not necessary that any par- 
ticular party should be expressly impleaded. 
There is nothing in the Code, which requires 
it All that is required is that an applica- 
tion should be made for the restoration of the 
dismissed appeal. It is no doubt ordinarily 
advisable to mention in the application the 
names of all the parties on whom notice of 
the application should be served. But omis- 
sion to mention the name of a party respon- 
dent does not entail the dismissal of the ap- 
plication on that ground, if the record enables 
the Court to ascertain the names of the 
persons to whom notice of the application 
should be, and is in fact, given. 1937 A.L. 
/. 407=1937 All, 362. Courts exist 
not for the purpose of imposing dis- 
cipline on practitioners or parlies but for 
the purpose of administering justice. Where 
an appeal was summarily dismissed and an 
application for restoration was rejected on 
the ground of ‘Court discipline’. Held, that 
the order should have stated the reason for 
rejecting the {)Ctition and its merits should 
have been investigated by the Court. Even 
if the order gave reason, it was not sufficient 
and the order must be set aside. 
1937 Pat. 624. 

Si'FMCiENT Cause. — Applicant should be 
given an opportunity to prove sufficient cause 
for default. 57 I.C. 762; 52 I.C. 926= 59 
P.L.R. 1919; 1925 C. 269=82 I.C. 330. In 
dealing with an application under O. 41, R. 
19 to restore an appeal which has been 
dismissed for default, the appellant’s Counsel 
being engaged before another Court, the 
Court has to consider the position of tlie 
party concerned rather .than the conduct of 
the members of the bar, though it may some- 
times be difficult to dissociate (the one from 
the other. A IJtigant should not be deprived 
of hearing unless there has been something 
equivalent to misconduct or gross negligence 
on his part or something which cannot be 
set right by his being ordered to pay costs. 
Where the non-appearance is due to default 
of counsel engaged in the case a similar con- 
sideration will mutatis mutandis be applica- 
ble, when the Court has to decide whether 
there was sufficient cause for the non-ap- 
pearance of the party or of his counsel. 
This consideration is all the more weighty 
when dealing with cases of default in the 
High Court where in some cases the party 
is not present at all having entrusted his 
case to counsel. It will be unmerited hard- 
ship if the party’s interests should be irre- 
parably prejudiced by reason of every default 
on the part of Counsel. I. L. R. (1937) 


Mad. 607=1937 Mad. 503=(1937) I 
M.L.J, 632. Where an application is made 
for restoring a suit dismissed for default of 
appearance Court should give the party an 
opportunity to substantiate his plea. 31 
Punj.L.R. 969. See also 120 I.C. 791= 
1930 L. 112; 157 I. C. 171 = 1935 Pesh. 

110 (1). There is sufficient cause when the 
order of postponement of the appeal was not 
communicated to the parties, resulting in non- 
appearance of appellant. 32 I.C. 936. Proo^ 
that appellant had no knowledge of the dale 
fixed for hearing of appeal is sufficient cause 
under R. 19. 101 I.C. 203=1927 L. 365; 

97 I.C. 687=1926 M. 1210. There is a 
good cause for non-appearance when no no- 
tice of transfer of case from one Court to 
another was given. 3 Pat.L.f. 218=43 I. 
C. 925 (F.B.); 1925 C. 500. It is the duty 
of the counsel to enquire what cases he has 
on a particular day and his failure to do so 
is not sufficient excuse. 1933 L. 1043 (1) = 
147 I.C. 698. Laches of an advocate or 
careless mistake of liis clerk is not a suffi- 
cient cause. 3 R. 488=1926 R. 50; 145 I. 
C. 528=34 P.L.R. 831=1933 L. 642 (1). 
Pleader s mistake in noting a wrong date 
though not a sufficient cause, yet being a 
bona fide and unintentional error, appeal may 
be restored. 5l I.C. 607=53 P.R. 1919; 
1933 P . 128=142 I.C. 576. Non-appearance 
of pleader due to engagement in another 
Court is not sufficient cause. 24 I.C. 826 - 68 I 

• ^^25 O. 234; 96 I.C 
377 (1)=1926 C. 1132; 1926 C. 1231=97 I.C. 
573. But see I.L.R, (1937) M. 607=1937 M. 
503=(1937) 1 M. L. J. 632; 1936 N. 85. 
Absence of pleader for an hour, because five 
appeals above his could not be expected to 
be disposed of in an hour is a sufficient 
cause. 89 I.C. 795=1925 L. 617; 4 R. 18= 
^ I.C. 521 — 1926 R. 109. See also 134 1. 
C. .120=1932 L. 65 (1). Where the case 
which was last in the list was called earlier 
m order and the time given to call counsel 
v/ho was absent in another Court was too 
short, (he appeal should have been restored 
138 I.C. 702=1932 L. 387. Sre also 41 P. 

Lah. 267; 11 Lah.L.T. 26 
(ihe Counsel came half an hour late in a 
Revenue Court and applied for restoration of 
appeal on the same day). Whether rcstora- 
tion may be ordered when pleader’s absence 
was unintentional, see 5 Lah.L.J. 89. Want 
of notice to the appellant's counsel v.Iicn the 
ca^ IS put down lower in the list is not a 
sufficient cause. No notice is necessary. 71 
I.C. 813=1924 L. 189. Where a notice of 
appeal mentions the date of hearing wrongly 
the appeal cannot be dismissed for default on 
the parties being absent on the day fixed. 
Another appeal filed against the same decree 
on exactly the same grounds and within the 
limitation is maintainable. 14 L.R. 362 
(Rev.)=I7 R.D. 568. No notice is neces- 
sary for restoring when dismissal was occa- 
siemed by the absence of both parties. 17 
I.C. 292=10 A.L.J. 3W. Notice before 
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20. Wliere it appears to the Court at the hearing that any person who was 

a party to the suit in the Court from whose decree the 
appeal is preferred, but who has not been made a 
party to the appeal is interested in the result of the 
appeal, the Court may adjourn the hearing to a future 
day to be fixed by the Court and direct that such person 


Power (o adjourn hearing 
and direct persons appearing 
interested to be made respon- 
dents. 


be made a respondent. 


NOTES. 

restoration must issue on default in not mak- 
ing good the stamp in sufficient time ; the 
opposite party has the right to a hearing even 
in second appeal. 63 I.C. 99=1921 P. 
337. O. 41. R. 19 contemplates that the 
applicant seeking to have an appeal restored 
to file has to prove that the appeal was his, 
and also that he was prevented by sufficient 
cause from appearing when his appeal was 
called on for hearing. A person who has 
got an assignment of the property in dispute 
from the appellant after the filing of the 
appeal has no locus standi to apply under O. 
41, R. 19 to restore to file the appeal which 
has heen dismissed for default of the assignor 
appellant. 1938 P. W. N. 601 = 1933 
Pat. 574. 

LiMiT.NTiON. — Where an appeal has been 
dismissed for default, an application for its 
restoration should l>e made within 30 days 
and failure to file such an application within 
lhc 30 days can only I>c condoned by the 
Court bv resorting to the provisions of S. 
l.Sl. 1938 A.M.L.J. 124. 

O. 41, R. 20: Scope— 5ee 31 S.L.R. 486. 
R. 20 is not intended to override the provi- 
sions of O. 22. 5 P. 755=1927 P. 23; 105 I. 
C. 569=28 Pnnj.T..R. 468. See aJso 26 S. 
P.R. 362=1932 S. 220; 1935 O.W.N. 401 = 
1933 O. 329. It is left to the discretion of 
Court to add a party as respondent even after 
appeal time has cxpirc<l. (/> I.C. 365; 25 
I.C. 480=3 P.R. 1915; 38 C. 913=16 C.W. 
N. 49; 27 I.C. 609=18 O.C. 90; 75 I. 
C. 90=1923 L. 503; 16 I.C. 771 ; .54 C. 430= 
1927 C. 394; 14 R.D. 442; 1911 O.W.N. 
998; 1937 Mad. 228; 1937 Bom. 602. See 
contra 79 P.R. 1914=25 I.C. 549; 2 R. 541 ; 
157 I.C. .502=1935 Pesh. 106; 18 L. 136= 
1937 L. 180; 1937 A.L.J. 436=1937 A. 243. 
An appellate Court has power under R. 20 
to add as respondents to the appeal persons 
who were parties to the suit in the original 
Court but who are not parties to the appeah 
although the time in which the appeal may 
have been preferred as against them has ex- 
pired. No question of limitation arises under 
R. 20. 18 Pat. 768=21 P. L. T. 120-= 

1940 Pat. 137; 1939 R. 213b=182 I.C. 

1005. The T^w of Limitation has no 
application when action is taken under 
R. 20. 97 I.C. 174=1926 L. 679. <25 I. 

C. 549; 25 I.C. 480, Foil.) 105 I.C. 569; 
103 I.C. 223. But see 9 R. 624=135 I.C. 
645=1932 R. 16 and 140 I.C. 483=1932 O. 
288 (The defendant should not be deprivcil 
of the valuable rieht he has acquired under 
the decree by adding him as party after 


appeal time is over) . Sec also 13 Luck. 659; 
1940 Lah. 314=42 P.L.R. 355; 1940 Rang. 
97; 182 I.C. 1005=1939 Rang. 213. A 
party to the suit against whom the right of 
appeal has been barred by limitation so far 
as he is concerned is not a person “interested 
in the result of the appeal” within the mean- 
ing of R. 20. 171 I.C. 315=1937 Sind 236; 
I.L.R. (1937) Bom. 602=39 Bom. L.R. 444 
= 1937 Bom. 228; 1937 Mad. 228; 1937 Lah.. 
180=18 Lah. 136; 1938 Lah. 235; 1938 Lah. 
35=18 Lah. 746. A co-defendant against 
whom the claim in the trial Court has been 
dismissed and appeal has been barred, is not 
a ‘ person interested in the result of 
the appeal’ filed by the other defendant, within 
the meaning of R. 20. 1937 Sind 

312; 1932 A. 120=1931 A.L.J. lOW; 6 R. 
^ (P.C.) ; 58 C. 923=1931 C. 738. S. 151 
is circumscribed by this rule and in excep- 
tional cases only should it be resorted to. 
73 I.C. 136=1923 L. 490. Only parties to 
suit and not strangers can be made parties 
in appeal. 73 I.C. 136=1923 L. 490; 47 A. 
853=23 A.L.J. 757=1925 A. 768; 105 I.C. 
569=1928 L. 202. “Party to the suit” in- 
cludes a legal representative of a party. 29 
I.C. 490. VVhcrc a party to the suit was not 
impleaded in appeal but it appeared that the 
omission was due to an oversight and that 
the party whose name was omitted was not 
a contesting party in the suit, held, that the 
proper procedure for Court was not to dis- 
miss the suit on a technical ground but to 
exercise the powers vested in it under this 
rule. 11 Lah.L.J. 523=1930 L. 295; 19^ 
R.D. 270=1938 A.W.R. (B.R.) 140; 41 
P.L.R. 816=1939 Uah. 346 (Party sup- 
porting appellant impleaded after limitation 
period). Where the appellants were not 
able to show any goo<l reason why the oinit- 
ted parties were not impleaded though they 
were obviously necessary parties, the 
W’ould refuse to permit them to be impica(lc<l 
in appeal, in the exercise of its powers under 

R. 20. 40 P.L.R. 6; 1935 L. 802 (Omis- 
sion to implead auction-purchawr in 
from order refusing to set i x? 

also 15 R.D. 217; 15 L ^ 

56 (Rev.) ; 15 R.D. 291=12 L.R. 96 (Rev.). 
There were three appeals against one or^r. 
Two were rejected on the ground that ^ 
necessary party was not made a respondent. 
The third was accepted pn.merits ; Court r 
fused to condone the omission in the first 

anneals The points m all appeal. , 
Sar tLt .he Cour. s^ouM have 

exercised its discretion under j 

dontd the omission. I 

304. Rule 20 is permissive and it is .n 
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NOTES. 

-way binding on a Court to act on that rule in 
order to bring in a necessary party against 
whom an appeal is already time barred. 14 
R.D. 88. iVe also 1929 M.W.N. 381=1929 
M. 479. The power conferred on the Court 
of appeal by O. 41, R. 20 can be used in 
favour of that person alone who is interested 
in the result of the appeal and the defendant 
against whom a suit has been dismissed and 
as against whom the right of appeal has 
become barred is not a person interested in 
the result of the appeal filed by a plaintiff 
against the other defendants. In view of the 
above principle in a case where a declaration 
has been made jointly in favour of some 
persons who had claimed the right, title and 
interest in dispute and one of them was not 
impleaded in appeal until after the limitation 
for the appeal had expired, the appeal could 
not proceed against tlic other respondents in- 
asmuch as the declaratory decree had become 
final in favour of the person omitted. 18 
Lah. 136=1937 Lah. 180. An appel- 
late Court has no power to implead persons 
who were not parties to the suit. The pro- 
visions of S. 107, C.P. Code, cannot be 
invoked in this respect because they are 
suhjcci to R. 20. 53 B. 598=119 I.C. 654 
= 1929 B. 353. also 19d0 R.D. 440= 

1^) A.W.R. (B.R.) 223. This rule docs 
not apply to the case where the heirs of a 
deceased respondent were not parties in the 
Court from whose decree the appeal is pre- 
ferred. .X party against whom an order of 
abatement has been passed cannot get over 
tliat order under cover of R. 20. 1935 O. 

W.N. 401=1935 O. 329. A person against 
whom an appeal has abated is not a party 
interested in the result of the appeal within 
the meaning of R. 20 and Court has no 
jurisdiction to add him as a parly to llio 
appeal. Nor can the Court act under R. 33 
which is very special power to be used in 
special circumstances. 1935 M.W.N. 398= 
41 L.W. 111 = 1935 M. 175. Parlies who 
have not been impleaded in an appeal and 
against whom the right of appeal has become 
barred hy limitation, cannot under O, 41, 
R. 20 be made respondents to an appeal 
against the others. 1941 O.W.N. 998=1941 
O. 580. Appellant whether bound to implead 
unnecessary party — Plaintiff not added as 
party rcspoivlcnl — No relief asked against 
him — Parties not claiming under him — Plea 
of non-joinder — Su.stainability. 7 R. 398= 
1929 R. 265. Where omission to implead 
proper and necessary parties in second appeal 
was not due to any natural mistake but was 
a piece of gross carelessness, the discretion 
given by this rule cannot be invoked. 1936 
R.D. 4.50 (2). The appellate Court inform- 
ed the appellant that a wrong respondent had 
been impleaded and that he was given 15 
days’ lime to implead the right person who 
was specialty made a party in the trial Court 
to the knowledge of the appellant. Tlic 
appellant failed to bring the right person on 


record within the slated time. Held, that 
it was neither a case for the application of 

R. 20, nor was there a sutficient cause within 

S. 5, Limitation Act, and the appeal was 
time-barred. 164 I.C. 154 (1) = 1936 L. 793. 
Persons who were parties to tlic suit but not 
to the first appeal can be made parties in 
second appeal. 59 I.C. 798; 115 I.C. 305= 
1929 S. 120. See also 1939 A.W.R. (B.R.) 
73=1939 R.D. 270. But see 1926 L. 499= 
97 I.C. 338; 1934 P. 589. The appellate 
Court can even add parties who were struck 
off in the suit before decree, 27 I.C. 423. 
Where though an opportunity was given to 
the plaintiff to add a person as defendant he 
did not avail himself of it, but later on in 
appeal made that person, a respondent, it 
was held that the new party should have an 
opportunity of putting forward his case be- 
fore it could be decreed against liim and 
hence there should be a remand for a de novo 
trial. 1941 R.D, 422. Where in a suit for 
profits a finding was given that first defen- 
dant was not liable and subsequejitly on plain- 
tiff's own application, name of first defendant 
was struck off from plaint (without any 
permission of Court reserving plaintiff’s 
right against him) he cannot be made a 
respondent under R, 26 in the appeal by 
plaintiff. 1933 N. 66=143 I.C. 88. Undeg 
this rule an unnecessary party cannot be add- 
ed and cross-objections raised against him. 
11 M.L.T. 157=13 I.C. 906 ; 53 C. 270= 
91 I.C. 649=1926 C. 533. A formal defen- 
dant need not be adrled as a party in appeal. 
1925 L. 87. The plaintiffs sued for a decla- 
ration that they and defendants 2 to 7 were 
the owners of certain plots and of the cattle 
market held thereon, and that the first defen- 
dant had no right to any part of the profits 
accruing from that markc-t. The suit was 
contested by defendant No, 1 only, and de- 
fendants 2 to 7 who were described in the 
plaint as pro forma defendants were absent 
throughout. Decree in favour of plaintiff 
against defendant 1 — Appeal by latter with- 
out impleading defendants 2 to 7 — Court ad- 
ding them as respondents after limitation for 
appeal., Held (per Sulaiman, C. J .* 
Niamatullah J, Smith, J., contra) , that in the 
special circumstances of the case, there being 
in strictness no decree in favour of defen- 
dants 2 to 7, the appellate Court had juris- 
diction to implead them as respondents, so 
that they might be bound by the final order. 
1937 A.L.J. 424=1937 A. 82 (S.B.). Seo 
also (1937 ) 2 M.L.J. 100=1937 Mad. 741. 
Nor defendants claiming p.aramoimt title in 
a suit on a mortgage. 144 I.C. 267=15 N. 

L. J. 173. The assignee of a decree is not 
a neccssarj' parly who will be hound by the 
decree in appeal by judgment-debtor. 3S 

M. 36=23 M.L.J. 513. Where an appeal 
against a person has become barred by time 
he ceases to be “a person who is interested in 
the result of the appeal" within the meaning 
of O. 41, R. 20 and his name cani\ot bft 
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21. Where an appeal is heard ex parte and judgment is pronounced against 

Rehearing on applica.ion of apply to the Appellate Court 

respondent against whom ex , ^ car the appeal , and, if he satisfies the Court 

parte decree made. tnat the notice was not duly served or that he was 

prevented by sufficient cause from appearing when the 
appeal was called on for liearing, the Court shall rc-hcar the appeal on such terms 
as to costs or otherwise as it tiiinks fit to imjxjsc upon him. 


NOTES. 

subsequently added as a respondent under 
R. 20. I.L.R. (1938) Lah. 398=1938 
Lah. 325. Defendant dying during pendency 
of suit — Legal representatives brought on 
record — In appeal, legal representatives not 
impleaded until right of appeal barred against 
them — Court cannot implead them. 18 
Lah. 746=1938 Lah. 35. 

Application of the Rule. — The discre- 
tionary power of an appellate Court under 
Rr. 20 and 33, however ample it may be, 
cannot be exercised to the detriment or pre- 
judice of any party against whom the suit 
has been dismissed by the trial Court and 
against whom no appeal has been preferred. 
While it is, therefore, open to appellate Court 
to vary the decree in favour of plaintiffs 
who have ndt joined in the appeal filed by a 
co-plaintiff, it is not open to (hat Court to 
pass or modify any decree to the detriment 
of a person who is not a party to (he appeal 
before it. 152 I.C. 304=1934 O. 496; 15 P. 
219. The Court can a<id the defendants 
w-hosc names were omitted by mistake in the 
appeal. 63 I.C. 352. See also 1929 M. 343 
=56 M.L.J. 315; 97 I.C. 223=1926 L. 689 
(2); 104 I.C. 400 (1); 1928 L. 43=106 I. 
C. 313. A person not a party to a first ap- 
peal can be joined in second appeal under 
R. 20. 1938 A.M.I^.J. 91. Omission of a 

party’s name from decree — Not noticed in 
appeal can be added in second appeal. 1939 
A.W.R. (B.K.) 73=1939 R.n. 270. Under 
certain circumstances the Court may well 
refuse to add representatives of a deceased 
respondent, when the appellant has not done 
so in time, which he might have. 90 I.C. 
986= 3^) C.W.N. 45; 24 C.W.N. 4-1=30 C. 
L.J. 217. .SVc also 1936 R.D. 450. The 
power to add parties will not be exercised in 
eases of extreme negligence. 79 P.R 1914 
=25 I.C. 549. See also 1936 R.D. 450. A 
third party cannot appeal on behalf of co- 
sharers who arc interested in the appeal 
against a ro-sharcr. If they arc not made 
parties in time, appeal will he dismissed. 75 
I.C. 90=1923 L. 503. If plaintiff in second 
appeal failed to implead necessary respon- 
dent, the power to add him could not be 
exercised. The ease being on a joint footing 
against all respondents the appeal abated itt 
lolo. 57 I.C. 259. See also 9 R. 624=1932 
R. 16; 112 I.C. 605. A respondent can 
make another a co-respondent and proceed 
against him by way of cross-objections. 56 
I.C. 612=11 L.W. 602. also 1937 N. 
105. As to limitation period) for filing cross- 
iDbjections by party added under this rule, 


jec I.L.R. (1937) Nag. 401=1937 N. 105. 
A defendant not joined in appeal against 
other defendants is not interested in the 
result of the appeal. 54 M.L.J. 88=6 R. 
29=55 I. A. 7 (P.C.); 58 C. 923=1931 C. 
738; 1932 A. 120=1931 A. L.J. 1004. In 
view of the above principle in a case where 
a declaration has been made jointly in favour 
of some persons who had claimed the right, 
title and interest in dispute and one of them 
was not impleaded in appeal until afier the 
limitation for the appeal had expired, the 
appeal could not proceed against the other 
respondents inasmuch as the declaratory de- 
cree had become final in favour of the person 
omitted. 18 L. 136=1937 L. 180. See also 
1940 Pat. 137; 1937 A. L.J. 436=1937 A. 243 
(Joint decree for possession). Where names 
of certain persons arc not included in the 
appeal. Board of Revenue can direct the 
names of the parties omitted to be added and 
appeal reheard. 18 R.D. 45. 

O. 41. R. 21: Scope. — Conditions neces- 
sar>' for rehearing. 1933 L. 882=42 P.L. 
R. 271. O. 41, R. 21, which corresponds to 

0. 9. R. 13 cannot be limited to cases in 
which a decree against (he respondent has 
been passed in appeal, because the appeal may 
have other results than the passing of a de- 
cree against the respondent. But the rule 
is not wide enough to cover the ease of an 
appeal which has been wholly dismissed, 
merely by reason of some remarks which 
may be in the nature of obiter dicta and thus 
incapable of constituting a final decision of 
the matter disctisscci so as to be res jitdicata. 

21 Pat.L.T. 1082=1941 P. 141. A second 
appeal by a co-rcspontlcnf dismissed under 
R. II does not take away (he jurisdiction of 
first appellate Court, when it had been moved 
bv an absent respondent under this rule. 14 
C.L.J. 42=15 C.W.N. 798; 43 I.C. 902= 

14 N.L.R. 30. What is sufficient cause 
must depend on facts of each ease. 63 I.C. 
737=19 A. L.J. 54. If interval between date 
of service of notice and hearing of (he ap- 
peal is only one day. it is obviously 

f|uatc and mav be “sufficient cause". I'^ 

1. C. 258=1932 L. 248. See also 1940 Mad. 
53=fl940) 2 M.L.J. 568. It is open to 
respondent to show (hat he was not duly ser- 
ved ill the sense that knowledge of the oppo- 
nent’s claim was not brought home to niim 
even though the formalities 

service were carried through. 61 M.L.J. o o 
= 134 I.C. 1202=1931 M. 813. Where ser- 
vice of summons to father was enected 
his son in the father’s absence 
was not residing with the father. He , 
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LOG. AM. — [Nacpur.] In r. 21 of O. 41, re-number exiting rule as sub-r. (i) and add as 
sub-r. (2) die following : — 

“ (2) The provisions of S. 5 of the Indian Limitation Act, IX of 1908, shall apply to appli- 
cations under sub-r. (1).” 

22. (i) Any respondent, though he may not have appealed from any part 

of the decree, may not only supper.', the decree on any 
of the grounds decided against hire :.i the Court below, 
but take any cross-objection to li.c decree which he 
could have taken by way of appeal, provided he has 
filed such objection in the Appellate Court within one 
month from the date of service on him or his pleader of notice of the day fixed for 
hearing the appeal, or within such further time as the Appellate Court may sec fit 
to allow. 


Upon hearing, respondent 
may object to decree as if 
he had preferred separate 
appeal. 


NOTES. 

the summons was not duly served on the 
father and that the appeal should be reheard. 
(1932 P. 150 and 43 C. 447, Ref.) 146 I.C. 
474 ( 2)=34 P.L.R. 963=1933 L. 797. A 
principal will be bound by his agent’s default. 
Agent’s negligence is not sufficient cause. 
15 A.L.J. 413=39 I.C. 636= 39 A. 388; 17 
Pat.L.T. 261 = 1936 P. 128. Suit for con- 
tribution — Decree passed against several 
defmdants — One of them preferring appeal 
— Decree modified to the detriment of the 
resl—Lcgality — Propriety of acting under 
R, 21. See 23 C.W.N. 221. On this rule, 
see also 26 I'unj.L.R. 314 (withdrawal of 
application by guardian). An applicant 
under K. 21, who admits receipt of notice 
is obliged like an applicant under O. 9, R. 13 
to .show that he was "prevcnlcd by sufficient 
cause from appearing”. 50 L.W. 515=1940 
Mad. 53=(1939) 2 M.L.J. 568. 

O. 41, R. 22. — R. 22 applies to appeals 
from the original side of High Court and in 
such appeals it is competent for a respon- 
dent to file a memo, of objections. 49 M. 
291=93 I.C. 293=50 M.L.J. 190 (F.B.). 
The object of the rule is to allow a respon- 
dent content with a decree in his favour an 
opportunity of contesting findings against him 
in case his opponent appeals. 5 P.L.J 328 
=56 I.C. 262; 112 I.C. 689=1929 L. 161. 
Where a compromise is effected between the 
parties to a suit in which some defendants 
are minors and it is obtained by fraud or 
under some otficr circumstances as to render 
it invalid, the remedy of the minors is not 
by filing cross-objections in an appeal by one 
of the defendants. 114 I.C. 101=1929 S. 
32. Memo, of objections in pauper appeal 
— Time limit. Sec 10 Pat.L.T. 387=119 I. 
C. 9(X)=1929 P. 31. Cross-objections regard- 
ing costs — Ad valorem Court-fee payable on 
amount claimed. See 10 Pat.L.T. 224, De- 
cree passed by lower appellate Court — Aggrie- 
ved person not preferring appeal to High 
Court — Same whether can be raised by way 
of cross-objections in second appeal. See 
1929 O. 41 = 111 I.C. 843. Where in the 
lower Court defendant filed an appeal and 
plaintiff filed a memorandum of cross-objec- 
tions and lower Court dismissed both of 
them, it is not competent in the appeal filed 
by plaintiff against the dismissal of cross- 
objections for defendant by way of objec- 


tions to attack the rejection by the lower 
Court of his appeal. The proper course for 
him is to file an independent appeal against 
the dismissal or rejection of his appeal. 130 
I. C., 657=1931 M'. 133. But jtv contra 1935 
A.L.J. 418=1935 A. 404. A Court holding 
that the appeal preferred by the appellant 
does not lie, has no jurisdiction to entertain 
the cross-objections of the respondent. 41 
P.L.R. 1.53. The cross-objections filed by 
a deceased respondent can be maintained by 
his heirs and legal representatives, although 
they were brought on record by the appel- 
lant and no steps were taken by them in the 
matter of prosecution of the cross-objcctions. 
42 C.W.N. 304. A pro forma respondent 
in an appeal is not entitled to raise a memo- 
randum of cross-objcctions to the decree 
appealed against under O. 41, R. 22. 118 

I.C. 867=1929 N. 361; 107 I.C. 569. 
also 1940 Cal. 377; 1922 Pat. 483. As to 
meaning of the word ‘respondent’, see 107 
I.C. 569=1929 A. 195. 

ScopR. — This rule docs not control R. 33. 
62 I.C. 623. See also f.L.R. (1939) 1 
Kar. 149=43 C.W.N. 529=1939 P.C. 86 
(P.C.). A respondent is entitled to sup- 
port a decree under ihc provisions of this 
rule. 41 C.L.J. 31=86 I.C. 6. Objec- 
tion not put as cross-objection cannot be 
taken if it is not in support of the decree. 
84 I.C. 124=1925 C. 94. 5-rc also 144 I. 
C. 16=38 L.W. 263=1933 M. 465; 144 I. 
C. 1007=1933 R. 120. Trial Court’s de- 
cree in favour of the appellant should not 
be interfered with under R. 33 in the absence 
of cross-objcctions by the respondent. 46 
I.C. 142=22 C. W. N. 526; 57 I.C. 555= 
23 O.C. 110. Where only one plaintiff-res- 
pondent claims a particular relief in his 
memo, of objection, the relief could be 
granted to all the respondents when the 
basis of the claim is common to all of them. 
15 I.C. 409. The rule docs not apply to 
Letters Patent Appeals. 1922 A. 55; 32 C. 
L.J. 48=24 C.W.N. 1016. Cross-objec- 
tions can be taken by a respondent in a Let- 
ters Patent appeal filed from the decision 
of a single Judge in a first appeal. 42 P. 
L. R. 499=1940 Lah. 438. The C. P. 
Code docs not contemplate filing of 
cross-objcctions against a person not a party 
to the appeal. 1940 A. L. J. 161= 
1940 All. 225. A memorandum of cross- 
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{2) Such cross-objection shall be in the form of a memorandum, and the 

I • j provisions of rule i, so far as they relate to the form 

visions appircibfcXTc'to. ^nd contents of the memorandum of appeal, shall 

apply thereto. 


NOTES. 

objections cannot be filed in a revision peti- 
tion. 1940 Mad. 55zz52 L.W. 487= (1940) 
2 M.L.J. 572. On a reading of S. 5 (2) 
of the Provincial Insolvency Act, it would 
appear that that the procedure relating to 
cross-objections contained in O. 41, R. 22. 
C. P. Code, would apply to appeals under 
the Provincial Insolvency Act. 1940 N L. 
J. 385=1940 Nag. 292. ’ 

Right to suri*oRT Dfxrep. — A decree can 
be supported without filing cross-objections 
by traversing any ground whicli that Court 
may have found against him. 41 C.I..j. 
31=8() I.C. 62; 123 I.C. 444=57 C. 289= 
1930 C. 165; 4 I.C. f)8; 45 I.C. 232=125 
P.L.k. 1918; 103 P.L.R. 1917=40 I.C. 
237; 39 I.C. 153=4 (9.L.J. 101; 50 M. 86(> 
=2o L.W. 125=53 M.L.I. 189; 51 I.C. 
981 = 1919 P.H.C. C. 393; 12 I.C. 20=4 
Bur.L.T. 209. .Vcc also 1940 M.W.N. 71 
— 1940 Mad. 617. A contention that a 
ground on which tlie lower Court has de- 
cided against the respondent shotild have 
heen decided in his favour and therefore 
the lower Court should not have passed the 
decree under appeal is not a ground which 
sujiports the decree but is one wliicli attacks 
the decree and tlicrcforc cannot be urged by 
the respondent under this order. 131 I.C. 
833=1931 M. 513. .9cc also 1929 L. 684. 
The words “support the decree” do not 
merely mean “support the dcci-sion” ami it 
is open to the respondent who has not filccl 
any cross-appeal or objection against the 
decree of the lower Court awarding com- 
pensation in land acquisition proccc<lings to 
urge in bar of further enhancement a ground 
which has been decided agaitist him in the 
lower Court and which, if accepted in en- 
tirety, would have resulted in the dismissal 
of the plaintilT's suit. 12 Pat.I^.T. 659. 
But sec contra 146 I.C. 1.^2=1933 N. 310. 
The word “<lecrce’' moatis the decision by 
the Court below. 50 M. 866=53 M.L.J. 
189=1927 M. 801. When an item in an 
account appearing in the decree of the lower 
Court is reduced by the appeal succeeding, 
the respondent without filing any memo- 
randum of cross-objection can support the 
sai<l decree by showing that the lower Court 
had wrongly decided against hi>u on other 
items, hut it is not open to the respondent 
to have adjudicatc<l by the appellate Court 
rights or causes of action which have been 
decided against him in the lower Court 
without filing ;m appeal or memorandum of 
cross-objections. 68 C.L.J. 152=1938 Cal. 
563. Where a suit for arrears of rent is 
dismissed but a finding is given as to amount 
of rent, there is no need to file a written 
cross-objection under O. 41, R. 22, as 
cross-objections arc filed only against de- 
crees and not against individual findings. 
1941 R.D. 299. V^crc a suit is dismissed 


on one finding it cannot be reversed in ap- 
peal without considering the defendant’s 
objection to other findings. 11 I.C. 41= 
202 P.L.R. 1911. Although no cross-ob- 
jections had been filed by him. 166 I. C. 
1007 (Cal.). In such a case the filing of 
cross-objection is superfluous. 1936 O.W. 
N. 1069=1937 O. 159. The same is the 
case where plaintiff has obtained a decree in 
part. 165 I.C. 473=1936 A. 717. A de- 
cree cannot be supported on an entirely new 
ground, not decided against respondent, not 
in issue and not made subject of adjudica- 
tion. 5 Pat.L.J. 239=55 I.C. 214; 38 I. 
C. 536=21 C.W.N. 423. But see contra 
in 31 I.C. 740=45 P.R. 1916. 

CROss-onjRCTioN — When can be raised. — 
Petition to supi)orl decree on other grounds 
docs not amount to cross-objections. 68 I. 
C. 861=44 A. 577. Time expired appeal 
may be treated as memorandum of objections. 
67 I.C. 478=1922 L. 423; 1925 L. 57=79 
I.C. 132. A defendant who has been placed 
rx t>artc can impugn the decree in appeal by 
way of cross-objections on the ground that 
lie was wrongly made r.r f>artc, provided he 
has not moved tlic trial Court under O. 9, 
R. 13. 45 M.L.J. 805=1924 M. 107. 
Cross-objections could be entertained only 
agairi'it a party to the appeal. 54 I.C. 971. 
.Vrc also 39 I.C. 662= 2 P.L.J. 162; 53 C. 
270=1926 C. 533. A respondent is entitled 
to file cross-objections, wliich could be raised 
by him in an appeal, against a party to the 
suit, who is not impleaded in the appeal as 
a jiartv, at the instance of the appellant. 

47 L. W. 760=1938 Mad. 329. As to 
whether an exonerated defendant can be 
made a party to the memo, of objections 
when not a party to the appeal, sec 31 

978. A memo, of objections may be filed 
against the whole or any part of a decree, 
even though that jiart may not he the sub- 
ject-matter of the appeal. 35 M.L.J. 83= 

48 I.C. 1003. Sec contra 39 M. 365=28 
M.L.J. 285. An appeal was filed Kv two 
out of 96 defendants and the plaintiff iilcd 
cross-objections. The Court refused to en- 
tertain them on the ground that in any ca^c 
the decree would remain intact as .agaimst 
the 94 defendants who had not appealed. 
Held, that the procedure was not warpanted 
by law and that tlicy should be 

on mcrils. 11 O.W.N. 258 { 2 ) = 1W4 O. 

131 (2). A defendant-respondent whose 
set-off has not been decreed, or has not been 
referred to in the decree, may i'l'* 

ground of ’cross-objections *[•: 

defendant-respondent R. 22^ . 

ccir rcla^lfro appeal- 

cd against and not any other although ans 
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NOTES. 

ing out of the single decree of the trial 
Court. 96 I.C. 67=1926 A. 582. See also 
1931 M. 133=130 I.C. 657. 

When cannot be raised. — Cross-objec- 
tion cannot be filed against a person who is 
not a party to the appeal. 144 I.C. 226=29 

N. L.R. 173=1933 N. 186. Nor where the 
decree itself is merely a decree dismissing 
plaintilT’s suit. 1923 P. 690. Nor with 
reference to any point in respect of which 
he could not have filed an appeal himself. 
1933 R. 377. If a parly fails to make a 
cross-objection in the manner and within the 
period of limitation and prefers an appeal 
which is held to be time-barred, he cannot 
contend that the appeal was in time because 
the objection could be raised by way of 
cross-objection. 14 L.R. 927 (Rev.)=U 

O. W.N, 46. Respondents in revision peti- 
tion cannot file cross-objections. 14 I. C. 
5o2=U)6 P.L.R. 1912. Respondent having 
appealed cannot file cross-objections. 1925 
L. 2=79 I.C. 670, Where the objector did 
present an appeal and raised a certain ob- 
jection he is debarred from putting other 
objections wliich he could have taken in ap- 
peal but which he did not, 1936 Pesh. 214. 
Cross-objections as to costs in the Courts 
below cannot be consi<lered on second ap- 
peal. 79 I.C. 977. Cro.ss-objcctions re- 
garding want of jurisdiction to attach in 
executing Court, cannot be taken when ap- 
peal is against an order refusing to set asi<ic 
a jirohibltory order. 75 I.C. 419=1923 L, 
514. Cross-objections which tends to obtain 
a <nsfinct relief which could have been 
grantc<l by lower Court if asked for, or 
by apjiellate Court if a claim was raised in 
ajipeal, shouhl not be allowed. 34 I.C. 916= 
24 P.R. 1916. It shouhl not be allowed 
where the question raised thereby is entire- 
ly distinct from anfl in no way related to 
the question in controversy in appeal. 48 
I.C. 78=28 C.L.J, 123. Cross-objections 
cannot be filed after withdrawal of appeal. 
Penriency of appeal is a condition precedent 
to the filing of cross-objections. 39 I.C. 
947. Cross-objections filed before the date 
of receipt of notice would not be cross-ob- 
jections at all in the strict legal sense of the 
word. 162 I.C. 336=1936 L. 362. The 
use of the word "within” would fix two 
limits; an anterior limit starting from the 
<fate of receipt of the notice and a posterior 
limit of one month after that date. 1936 L. 
362. .S'cc oho 1937 M. W. N. 39; I. L.R. 
(1937) Nag. 407=1937 Nag. 105. New 
grounds not set forth in objections cannot be 
raised at the time of hearing. 19 I.C. 98 
= 15 Bom. L.R. 130. 

Cross-objections against Co-respondent — 
When allowed. — A cross-objection can be 
entertained at the discretion of Court by one 
respondent against co-respondents. 16 A. 
L.I. 587=40 A. 536; 12 A.L.J. 192=36 A. 
505; 15 C.L.J. 61 = 16 C.W.N. 612; 69 I. 
C. 330; 38 M. 705=27 I.C. 223=27 M.L. 

C. C. M.— 170 


J. 740 (F.B.). Only in exceptional cases 
could cross-objections against a co-respon- 
dent be raised. 13 P. 200=15 P.L.T. 42= 
1934 P. 134; 70 I.C. 79=1923 O. 108; 37 

B. 511 = 15 Bom. L.R. 781; 31 Bom. L.R. 
1179; 23 C.L.J. 26=20 C.W.N. 370=43 

C. 790. Also 29 I.C. 610=(1915) 2 U.B. 
R. 58. In a memorandum of objections a 
respondent may raise a question that arises 
only between him and a co-respondent. 53 
L.W. 57=(1941) 1 M.L.J. 10r». Cross- 
objection indicates that it should be directed 
against the appellant, but it may be also 
taken against anotlier respondent if there is 
community of interest between the appellant 
and the latter. But where tlie cross-objec- 
tions arc directed solely against a co-res- 
pondent whose case has nothing in common 
w’ith that of the appellant but proceeds on 
tlie same ground as those on which the ap- 
peal docs, they arc not maintainable. A 
cross-objection by one respondent against 
another cannot be permitted under R. 22, 
where the efTect of the same, if successful, 
cannot be adverse to the appellant to any ex- 
tent. 57 A. 580=1935 A.L.J. 145=1935 A. 
134. It is the settled practice of the Calcutta 
High Court not to jiermit a cross-objection 
raising a question as between two respondents 
inter se in which the appellant is not concern- 
ed or interested. Such a question can only 
he raised in a substantive appeal by the res- 
pondent. 59 C. 667=36 C.W.N. 263=1932 
C. 524; 1935 O.W.N. 1139=1936 0. 182. A 
cross-objection by one respondent seeking 
costs of the lower Court from another res- 
pondent does not lie under O. 41, R. 22, 
15 P. 510=17 Pat.L.T. 279=1936 P, 513. 
Where the appeal of some of the parties 
opens out questions which cannot be dis- 
posed of completely without matters being 
allowed to be opened as between co-respon- 
dents, it is an exceptional case, which may 
be allowed under special circumstances, 56 
I.C. 469 ; 5 Pat.L.J. 328=50 I.C. 252. 
Suit against obstructors of pathway — Decree 
against all defendants except one — Cross 
appeal — Decree against remaining defendant 
also — Correctness of (28 C.L.J. 123, Foil.) 
150 I.C. 364=58 C.L.J. 534=1934 C. 345. 

It can be allowed when the Court cannot do 
complete justice between the parties without 
opening the wdjole case. 53 I.C, 659=6 O. 
L.J. 495. Plaintifl-respondcnt can raise 
cross-objections against a defendant who is 
not an appellant. 38 I.C. 641. It can be 
raised in a case where the interest of the 


objector was really adverse to that of the 
appellant and other co-respondents and 
though the appellant took the same objections 
unnecessarily in his ground of appeal. 29 
C.W.N. 784=88 I.C. 866=1925 C. 973. 
But a cross objection under K. 22 is not 
maintainable where the objector-respondent 
has no community of interest with the 
appellant and where the cross-objection is 
nothing more than an old appeal which was 
dismissed as being out of time. R. 33 does 
not allow an objection of this kind to be 
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(3) Unless the respondent files with the objection a written acknowledgement 
from the party who may be affected by such objection or his pleader of having 
received a copy thereof, the Appellate Court shall cause a copy to be served, as 
soon as may be after the filing of the objection, on such party or his pleader at the 
expense of the respondent. 

(4) Where, in any case in which any respondent has under this rule filed a 
memorandum of objection, the original appeal is withdrawn or is dismissed for 
default, the objection so filed may nevertheless be heard and determined after 
such notice to the other parties as the Court thinks fit. 

NOTES. side, so that they miglit .appear to take neces- 

made, but, merely places the Court in a sary steps, it is not a notice about the hearing 

position of doing justice between the parties. of the appeal as contemplated by O. 41 

165 I.C. 936=1936 P. 6CV4. R. 22, and hence the 61ing of cross-objcc- 

WiiF.N NOT TO BE ALLOWED. — Cross-objec- tions within a month of the notice fixing the 

tions by one co-respondent against another date of hearing is within time though it may 

should not be permitted j^vhen they could be happen to be more than a month after a first 

raised by an appeal. 37 H. 511 = 15 Bom. notice giving more infc>rmation of the filing 

L.R. 781. also 61 I.C. 48=19 A.L.J. of the appeal. 1939 O.W.N. 530=1939 O. 

155. It should not be allowed when he A. 521. A transfer by a respondent 

has allowed the period of appealing to pending the hearing of an appeal will not 

elapse. 6f) I.C. 642=8 O.L.J. 358. But extend the period of 30 daj's for filing of 
.see 5 Pat. L.J. 328=56 I.C. 253. No Court- cross-objections. 1932 A. 45=1931 A.L.J. 
fee is payable when the decree of the lower 606. Nor docs any subsequent devolution 

Court is supported in cross-objections. 68 of interest of the respondent to another 

I.C. 861=44 A. 577; 39 I.C. 176=15 A. give the latter a fresh starting point from 

L.J. 325. As to valuation of cross-objec- the date of notice to him for being impleaded 

tions. See 25 O.C. 275=70 I.C. 286=1923 in the place of the former. 159 I.C. 257 

U. 44 (1); 52 I.C. 1002. =1935 L. 653. In such a case, the respon- 

Cross-objections in appeal under S. 12, dent remains the same, though his dcscrip- 
OuDii Courts Act. — The words “from tion is changed and the substitute inherits 
appellate decrees” in O. 42, R. 1, refer only all those disabilities which have already 
to second appeals under .S. 100, and do not been incurred by his predecessors. If there- 
cover appeals filed under S. 12 (2) of the fore time has run out against tlic prede- 

Oudh Courts Act. A respondent in an cessor it cannot revive in the case of the 

appeal under S. 12 (2) is not therefore successor, the principle of law being well 

entitled as of right to file a memorandum recognized that if once time begins to run, 

of cross-objection under R. 22, without no subsequent disability stops it. 1935 L. 
applying for and getting the leave of the 653. Cross-objections, ' if can be received 
Court under S. 12 (2); 153 I.C. 371 = 1935 even after a month, even during the argu- 
O.W.N. 8=1935 Oudh 88. ment of the appeal. 66 I.C. 217=1922 N. 

Limit of one Month. — It is entirely dis- 213. It is not necessary that further time 
cretionary with the Court of appeal to extend ought to have been granted before objections 
the time for filing cross-objections and in arc actually filed. 39 I.C. 125. Hearing 
refusing to extend time it cannot be said of appeal ouglit not be advanced so as to 

that it commits an error of law which can deprive respondent the benefit of filing 

be interfered with in second appeal. 70 C. objections in a month. ,38 I.C. 522. 

L.J. 397=A.I.R. 1940 Cal. 150. The Sub-Rule (3).— Under Cl. (3) the rcs- 

principle of calculation of a month is that pondent should file with cross-objection a 

it shall be taken to extend up to and includ- written acknowledgment of notice from the 

ing the day before the corresponding date party who may be affected by such an ob- 

of the next montli, an<l there is no authority jeetion. But where, though no such acknow- 

for any special rule as regards February, lodgment was filed, the party against whom 

March. 30 I.C. 832=29 M.L.J.J 182. Sec the objections had been filed appeared and 

also 1937 M.W.N. 39; I. L.R. (1937) Nag. contested, it is only an irregularity which 

401=1937 Nag. 105. Where notice of an cannot stand in the way of the objections 

appeal w'as affixed by affixation and it was being allowed. 150 I.C. 364=58 
uncertain when he got the notice. Held, 534=1934 C. 345. See also 166 I.C. 1997. 
that a delay of 4 or 5 days in filing the memo- Sub-Rule (4). — The right to be heard 

randum of cross-objections couhl be con- provided for by sub-rule (4) is not •^vail^ 

doned. 15 L.R. 69 (Rcv,) = 18 R.D. 56. when the appeal abates. 

He can claim 30 days from the date of M.L.J. 304= 62 I.C. 757; 19 L* 298;^ 

serving of notice for hearing. The 30 days I.C. 387=1934 L. 136 (2); ^ ' 

is not 30 days from the date of serving of Nag. 324; 1938 N.L.J. 399. 

notice of appearance. 22 L.W. 792. tions cannot be proceeded with when pp ^ 

Where a notice was issued to the respon- is dismissed under R. 10 ‘J) . Ljg 

dents merely informing them that an appeal respondent without any oUcction 

bad been preferred in the case by the other part. 25 O.C. 280=70 I.C. 79. 
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( 5 ) The provisions relating to pauper appeals shall, so far as they can be 
made applicable, apply to an objection under this rule. 

2 '^. Where the Court from whose decree an appeal is preferred has disposed 
Remand of case by Appellate of the suit upon a preliminary point and the decree is 

reversed in appeal, the Appellate Court may, if it thinlcs 
iit, by order remand the case, and may Ajrther direct what issue or issues shall be 


NOTES. 

tcantra. 50 I.C. 729=4 Pat.L.J. 164. 
Rejection of appeal as insufficiently stamped 
is not a dismissal for default, and cross- 
objections cannot be heard when appeal is 
xejected. 59 I.C. 795=46 P. W. R. 1921. 
See also 10 I.C. 207=11 P.R. 1912; 56 M. 
.■L.r. 476; 43 Bom.L.R. 475; 8 R. 538=129 
T.C. 500=1931 R. 38; 137 I.C. 156=1932 N. 
-41. But see 1930 M.W.N. 1236=130 I.C. 
657=1931 M. 133. The word “default” 

occurring in the rule includes any default 
made by appellant which would amount to 
•non-prosecution of the appeal. 130 I. C. 
.557-1931 M. 133=1930 M.W.N. 1236. 

Objections can be dealt with even though 
:appcal is dismissed for default. 9 I.C. 572 
j=9 M.L.T. 217; 48 M. 631=48 M. L. J. 
J84: 25 I.C. 910=1 O.L.J. 485. Cross- 
objections may be filed even when appeal is 
unsustainable. 34 A. 140=13 I.C. 19. 
Cross-objections can be heard even when 
-^hc appellant admits the appeal to be incom- 
petent and is dismissed. 54 I.C. 506=10 L. 
W. 60.5. Objections filed in an appeal which 
fs dismissed as out of time cannot be heard. 
The ri^ht of filing objection stands or falls 
•with the rijiht of appeal. 4 L. 140=73 I.C. 
655 ; 41 M. 9(M=3S M.L.J. 236 (F.B.):40 
Bom.L.R. 895. Cf. 39 I.C. 947. But 

jtv contra 3 L.W. 109=32 I.C. 579. 

Also 30 I.C. 832=1915 M.W.N. 792. If 
appeal which is withdrawn has not been va- 
■Jidly filed, the memorandum of objections 
should not be heard. 55 M. 975=1932 M 
722=63 M.L.J. 845. 

Sub-Rule (5). — Pauper respondents arc 
•:.*ntitlcd to present objections without pay- 
ment of stamp duly. (1 N.L.R. 33,Overr.) 
29 N.L.R. 225=1933 N. 158. According 
to O. 41, R. 22, the provisions relating to 
pauper appeals shall, so far as they can be 
mtade applicable, apply to an objection under 
that rule. Consequently leave cannot be 
granted to file cross-objections in forma 
pauperis on grounds which may not be en- 
tirely the same as those which it is ncces- 
sao' to put forward in seeking leave to ap- 
peal m forma pauperis which has been re- 
fused. So where the decree of the lower 
<rourt is not contrary to law or otherwise 
imju.st or erroneous, leave to file cross-objec- 
tion w forma pauperis cannnt be granted 
1939 M. L.R. 244 (Civ.). Leave can be 

granted to file a cross-objection in forma 
pauperis on grounds which are not entirely 
the same as those which it is necessary to 
put forward in seeking leave to appeal tn 
forma pauperis which is refused. 1^ I.C. 
407=1937 R. 81. Leave to appeal in fortna 
pauperis refused — Appeal by other party— 


Leave to file cross-objection m forma pau- 
peris on different grounds can be granted. 
1937 Rang. 81. 

Practice and Procedure.— Whether it is 
open to a respondent in a civil rivision peti- 
tion to prefer cross-objections under O. 41 
R. 22. See 31 S.L.R, 1. Where a memo- 
randum of cross-objections is preferred out 
of time and an application is made to the 
Court to extend the time for preferring the 
cross-objection, it is not the proper proce- 
dure to allow the application subject to any 
just objection being taken at the time of 
the hearing. Application of tins kind 
should be dealt with at the time when they 
are made and should not be left over for 
determination till the hearing of the appeal. 
40C.W.N. 1237. 

O. 41, Rr. 22 and 33.*— In a suit brought 
by them the co-sharers alleged that in res- 
pect of the revenue sale their co-sharer had 
been guilty of fraud or improper conduct 
to the prejudice of his co-owners in the 
estate, and contended that, by reason there- 
of the purchase was one in which they could 
claim to share by recovering their former 
interest upon payment of a proportion of 
the purchase-money. The trial Judge ac- 
cepted this contention and gave the plaintiffs 
a decree directing the co-sharer to convey 
to them their former share on receipt of a 
proportionate part of purchase price. On 
appeal the decree-holders respondents with- 
out filing any cross-objections to the decree 
of the trial Court claimed that the revenue 
sale should be set aside for want of juris- 
diction or irregularity. Held, that the claim 
to relief was founded upon different grounds 
from those upon which the trial Court’s de- 
cree proceeded, and upon principles differ- 
ent from those which underlay the relief 
given by the decree. The case came clearly 
within the condition imposed by the conclud- 
ing words of sub-rule (1) of R. 22, “pro- 
vided he has filed such objections in the 
Appellate Court, etc., etc.,” and R. 33 could 
not rightly be used in such a case so as to 
abrogate the important condition which pre- 
vents an independent appeal from being in 
effect brought without any notice of the 
grounds of appeal being given to the parties 
who succeeded in the Court below. I. L.R. 
(1939) Kar. 149=43 C.W.N. 529=20 Pat. 
L.T. 359=1939 P.C. 86 (P.C.). 

O. 41, R. 23: Scope. — The appellate 
Court has inherent powers to remand a case 
irrespective of the provisions of this rule. 
1927 M. 335=52 M.L.J. 90=100 I.C. 135; 
1939 Oudh 104=1939 O.W.N. 128; 1939 
Pat. 580; 37 C.L.J. 491=1923 C. 606; 122 
I.C. 485; 119 I.C. 466; 1929 L. 83; 112 I. 
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tried in the case so remanded, and shall send a copy of its judgment and order to 
the Court from whose decree the appeal is preferred, with directions to re-admit 
the suit under its original number in the register of civil suits, and proceed to deter- 
mine the suit ; and the evidence (if any) recorded during the original trial shall,, 
subject to all just exceptions, be evidence during the trial after remand. 


NOTES. fee paid on the memo, of appeal and the 

C. 736=10 L. 360; 73 I.C. 915=1924 L. order is not appealable. I4I I.C. 400=1933 

245; 1922 C. 279; 64 I.C. 436; 44 C. 129= L. 135. See also 1936 P. 491 (where it was 

21 C.W.N. 877 (F.B.); 43 C. 100=20 C. disposed of both on merits and on prelimi- 

W.N. 1192; 74 I.C. 497=1924 L. 36; 76 I. nary point). Court of appeal when it re- 

C. 496=1924 L. 362; 37 M.L.J. 536=53 mands a suit to trial Court for fresh dis- 

T.C. 417; 32 C.W.N. 101; 9 I.C. 790=9 posal should make it quite clear whether the 

M.L.T. 373; 101 I.C. 281 = 1927 N. 192. order of the remand is made under R. 23 

See contra 38 I.C. 196; 33 I.C. 329=43 C. or independently of that provision. 119 I.C. 

148; 41 C. 108=20 I.C. 39=18 C.L.J. 613 . 705=1929 M. 205. ‘Remand’ made in an 

Merely hccatise an order of remand is not appeal from an order returning a plaint for 

one nndcT K. 25, it does not follow that it presentation to proper Court is without ju- 

should necessarily be one under R. 23, for risdiction as such an order is not a decree 

there jnay be remand orders passed under within S. 2. 87 I.C. 172=1925 O. 393. 

inherent power of Court and not under either Remand means return for decision and not 

of the two rtilc;. 1933 P. 706. Sec also for finding. 92 I.C. 370=1925 O. 303. 

1939 Pat. 580. Inherent power should be Appellate Court can pass an order of re- 

invoked only if necessary for ends of jus- mand by consent of parties in excess of its 

tice aiul must be exercised with care. 46 powers under the Code. 22 I.C. 41=1914 

I.C. 333=27 C.L.J. 596; 44 C. 929=21 C. M.W.N. 90. High Court has ample power 

W.N. 877=41 I.C. 598 (F.B.); f>4 I.C. to make a remand in order tliat a point wliich 

.599; 3 Pat.L.I. 253=43 I.C. 959; 1930 L. has not been considered by the lower Court 

224. Comparison of the provisions of the oUl may be considered by it. (44 C. 929, Ref.),, 

and new Code as to exercise of the Court’s 1934 K. 168. Where the procedure adopted 

inherent power of remand. 117 I.C. 280= by the lower Court in disallowing question 

1929 N. f)3; 26 N. L. R. 44. The Court has in cross-examination was wholly unjustifiable 

no inherent power to disregard a method of rcgar<l being had to the nature of the issues 

procedure enjoined or iirovided by the Code raised in the suit, and the Judge's manner 

and adopt a different one unless it is really of dealing the points arising for considcra- 
neccssary in the interests of justice. 156 I. tion in the case on the pleadings of the par- 
C. 381=37 Bom.L.R. 203=1935 B. 216. lies and on the issues raised for deternuna- 
Wherc an order of remand purporting to be tion in the suit was wholly unsatisfactory, 
made under the inherent powers contravenes the High Court, on appeal remanded the 

aji express provision in O. 41, R. 23, the case for retrial in accordance with law. 164 

High Court will interfere in revision under I.C, 697=1936 C. 195. When an order 
S. 115 and set it asi<lc. 1935 B. 216. No of remand is made, the i)rcsumption is that 
appeal lies against an order of remand made it is ma<lc under this rule. 20 A.L.J. 321, 
not under O. 41. U. 23 but in the inherent 44 A. 492. As for distinction hetw^n tms 
jurisdiction of the Court unless it conld be rule and K. 25, see 25 O.C. p’ 

said that the order amounts to a decree in 730; 43 C.L.J. 194=102 I.C. 384— 192/ L. 

accordance with tlie definition in S. 2. 401. The rule applies where the whole su 

1941 Cal. 446=195 I. C. 864. The in- is disposed of on a preliminary pomt.J/ i- 
licrcnt power of remand cannot be invoked C. 830=11 L.W. Oil; a/so 73 I.C. 591— 
in a case for which a specific provision is (). 177; 101 I.C. 89 (1); 1930 L. 639, 
made in the Code, e.r,.. Rr. 25. 27 and 28 I.C. 542=1930 L. 181. And not when a 
of O. 41. 133 I.C. 205=1931 M. 791=60 portion of it has been disposed pf ^ PjX* 

M.L.J. 475. Although the Court ordering liminary point. 136 I • 13 

the rcmatul may have had no jurisdiction As to meaning of preliminary 

under R. 23 to pass the order under that L.W. 54=61 I.C. 829; 99 I.C. 974. 

rule, nevertheless if the order of remand as M. 991=1928 M.W.N. 22 ' 

made purports to be an order under R. 23 I.L.R. (1939) Bom. 658=1940 . , , ' 
and appears to be in form and substance an 1930 M. 1017=60 M.L.J. 72 jjsucs 

order under that rule it is to he regarded as the whole evidence and cqq. 92 I. 

an order of remand passed under R. 23 and raised. 55 I.C. *1^=1 ,0 ni' t r’ ^51= 

therefore subject to appeal. (31 C.W.N. C. 1045=1926 7g/i* 103 I 

878, Foil.). 72 C.L.J. 383. Where a suit 1926 L. 184: 6 I.C. 

is disposed of on merits by trial Court and C. 537=1927 L. 61^1 its findings 

on appeal lower appellate Court remands the 906. Where trial Court remands the 

case for re-trial after amendment of plaint, on all issues and ^PP^,^ 5 to be under 

the order of remand is one made under the case, the remand should be un^jer R. 23. 

inherent powers of the Court even though K. 25 or under S. 151 ana 
the appellate Court orders refund of Court- 139 I.C. 126=1932 L. 44J. 
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not apply where an order is not on a preli- 
minary point. 73 I.C. 915=1924 L. 245; 
101 I.C. 89 (1); 1927 L. 618=103 I.C. 537; 
6 P. 380=103 I.C. 722=1927 P. 296. See 
also 117 I.C. 280=1929 N. 63. (Case-law 
reviewed.) Except wnder this rule no case 
sliall be remanded for a second decision 
which can be disposed of finally by the first 
appellate Court. 36 I.C. 241=12 N.L.R. 
126. See also 41 P.L.R. (J. & K.) 43. 
An order of remand is not justified when 
the net result of tlie order is to allow an 
unsuccessful litigant to fish out evidence in 
order to prove his case and make up the 
laciina with exists. 1941 Pesh. 28. 
Suit to enforce compromise — Deed of com- 
promise not registered and consequently in- 
admissible — Fresh suit for specific perform- 
ance barred by limitation — Remand to lower 
Court to permit plaintiff to amend plaint so 
as to include prayer for specific performance 
— Order as to costs. 27 A.L.T. 487=116 
i.C. 871. Preliminary point is not neces- 
sarily a point of law upon which the whole 
case is disposed of nor is it necessarily a 
point of fact on which the case is disposed 
of. It is any point the decision of which 
avoids the ncrcssitv for the full hearing of 
the suit. 1935 P. 49=154 I.C. 859. 

Revision — Appkal. — There is no doubt 
that there is an inherent power of 
remand. That is obvious when the 
changes between S. 562 of the old Code and 
K. 23 are considereil. The power so con- 
ferred must not only be sparingly used by 
Courts but also the Courts have no power 
whatever to resort to S. 151, when the 
matter is expressly dealt with in the Code. 
If they do so they act without juris- 
diction and their orilcrs are rcvisablc. 
l.L.R. (1940) Nag. 538=1940 Nag. 349. 
The operative position of an order of an 
appellate Court was to the following effect : 

“1 set aside the judgment and decree of 

the lower Court and allow the appeal of 
plaintiff No. 3 with costs. The case will be 
sent back and rc-tried according to law from 
the stage where it has been left by the 
learned Munsif”. Held, that the order was 
an order of remand contemplated by O. 41, 
k. 23. and as such was appealable under 
•O. 43. R. 1 (4). 1940 O.W.N. 662=1940 

Oudh 314. 

What is Disposal on a Pbfximinarv 
Point. — A "Preliminary point” within the 
meaning of the rule is any point the deci- 
sion of which avoids the necessity for the 
full hearing of the suit (45 M. 900 F.B. 
Foil). 151 I.C. 947=1934 P. 93; 41 Bom. 
L.R. 1177. A preliminary point is one which 
when determined in favour of the plaintiff 
permits the progress of the suit but when 
determined against him concludes the suit. 
The preliminary points may arise before or 
after admission of the plaint. In either 
case if the decision on the preliminary point 
is against the plaintiff that would stop the 
further progress of the suit so as to compel 
llie Court to dispose of the suit finally witli- 


out deciding the merits of the controversy. 
1941 N.L.J. 410. The words "preliminary 
point” are not confined to sucli legal points 
only as will be applied as a bar in suit but 
comprehends all such points as may have 
prevented the Court from disposing of the 
case on the merits whether such points are 
pure questions of fact or law. The test for 
determining whether the decision of an 
issue was on a preliminary point is to sec 
whether the decision of that issue prevented 
the decision of other issues. Decision as to 
question of jurisdiction held not to be on a 
preliminary point. 1933 R. 413; 57 C.L.J. 
473. 41 Bom. L.R. 1177, During the 

pendency of a suit instituted on the original 
side of High Court (Rangoon) claiming 
damages for a conspiracy between the defen- 
dants to ruin the plaintiffs’ credit and repu- 
tation and to destroy their business the plain- 
tiffs were adjudged insolvents. The trial 
judge held that the cause of action there- 
upon vcstc<l in the Official Assignee and the 
latter declining to proceed with the suit a 
decree was passed dismissing the suit. On 
appeal by plaintiffs, the Appellate Bench 
held that the claim for damages did not vest 
in the Official Assignee and that the plaintiffs 
were therefore entitled to continue the suit 
in their oNvn names. The suit was acconl- 
ingly remanded to the original Court for 
trial on the merits. Held, that the judg- 
ment of the Appellate Court was not a decree 
but an order passed under. R. 23. Held 
further that the order though it dcci<lcd an 
important and a vital issue in the case did 
not finally dispose of the rights of the 
parties; on the contrary, it left the suit alive 
and provided for its trial on the merits in 
the ordinary way. It was not, therefore, a 
final order under S. 109 (a) and was not 
appealable. Test of finality laid down. 60 
I. A. 76=11 R. 58=64 M.L.J. 307 (P.C.) ; 
39 A. 165=37 I.C. 383=15 A.L.J. 30. 
Wliere in a redemption suit, defendant 
pleaded that in foreclosure proceedings there 
was a sale in his favour, a disposal on this 
contention is a disposal on a preliminary 
point. 57 P.L.R. 1916=30 I.C. 817. 
Where certain evidence was considered 
irrelevant by trial Court, and the appellate 
Court considered the excluded evidence as 
relevant, held the reversal was on a prelimi- 
nary point. Also as to instance of prelimi- 
nary point. See 43 M.L.J. 345=45 M. 900 
(F.B.). It is competent to an appellate 
Court to remand a case under R. 23, where 
the Court of first instance, having framed 
issues and recorded all the evidence has 
decided the case with reference to its find- 
ings on one or two issues leaving the other 
issues undecided. 1933 R. 413. In such 
a case the appellant is entitled to a refund 
of Court-fees. 151 I.C. 721 (2)=1934 M. 
643. Where Court goes into evidence and 
records findings on all issues but <lismisses 
the suit as not maintainable, the disposal is 
on a preliminary point. 4 P.L.J. 645=52 
I.C. 125. A preliminary point must be 
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decided as such and at the earliest stage of 
the suit. It is not proper that a prelimi- 
nary point should be decided along with tlie 
points involved in the merits of tlie case. 
1930 .A. 863=128 I.C. 827. 

What ts not Disposal on a Preliminary 
— “ I lie decision on a preliminary 
point” means a determination not affecting 
the merits of the case. A reversal of a 
judgment with a direction to admit evidence 
said to have been excluded is not a disposal 
on a preliminary point. 37 M.L.J. 536= 
53 I.C. 417=10 L.W. 359. Disposal on an 
important issue relative to the merits of 
the case is not a disposal on a preliminary 
point. 9 M.L.T. 373=9 I.C. 790. It 
cannot be said that a Court has disposed of 
a suit on a preliminary point if it has dis- 
posed of it as it stands before it without 
dealing with further issues which might 
have arisen if the suit had been framed 
otherwise or if an amendment of the plead- 
ings had fiecn allowed. 60 M.L.J. 713= 
132 I.C'. 311 = 1931 M. 1. When appellate 
Court decides the main point and remands 
for disposal of the remaining issues the deci- 
sion is not on a preliminary point. 60 I.C. 
609=12 L.W. 667. An order of remand 
for re-hearing after amending the plaint is 
not an order under this rule. 73 I.C. 915 
= 1924 L. 245. Dismissal for default is 
not a disposal on a preliminary point. 14 

A. L.J. 347=38 A. 357. The rule docs not 

apply to a case where the plaintiff’s suit has 
been dismissed by the Court proceeding 
under O. 17. R. 3. 1935 R. 123. Where 

the appellate Court decides some issues and 
leaves the others to be determined by the 
trial Court, a reman<l order is not under 
this rule but under R. 25. 40 I.C. 58. See 

also 9 I.C. 224=15 C.W.N. 575. Appellate 
Court framing additional issue and remand- 
ing the case reversing the decree instead of 
calling for a finding retaining the case on 
its file. Order of remand is not appealable 
cither under O. 43, R. 1 (a) or under 
S. 100 as it is not a decree within S. 2. 
See also 103 I.C. 119=1927 L. 386; 55 C. 
219=103 I.C. 864=1927 C. 850. 

Where Remand should not dr ordered. — 
Except under R. 23, no case should be re- 
manded for second decision by the trial 
Court which can be finally disposed of by the 
first appellate Court. It is only where 
owing to a failure to implead a necessary 
party or the like, a trial is radically bad, so 
that the correction of its omissions and 
defects in the appellate Court is not reason- 
ably practicable that remand for retrial is 
permissible. (12 N.L.R. 126, Foil.) 31 N. 
L.R. (Supp.) 72=169 I.C. 202=1936 N. 8. 

Sufficient Evidence on Record. — The 
appellate Court should dispose of the case if 
there is sufficient evidence and should not 
put the parties to unnecessary expense. 37 

B. 289=14 Bom. L.R. 1154; 41 I.C. 735. 
It is unusual to remand a case after argu- 
ment in appeal, which ought prhua facie to 


be decided upon materials on record 34 
M.L.J. 545=45 C. 748=45 I. A. 94 (P.C.). 
Remand for findings on fresh additional 
issues cannot be made when they were 
covered by the issues determined. 43 I.C 
815. A case can be decided on the evidence 
on record after excluding irrelevant and' 
unsatisfactory portions, without a remand. 
50 I.C. 301. An order of remand cannot be 
m.yle under R. 23, where the decision of the 
trial Court is not based in any sense on a. 
preliminary point. 1927 B. 111 = 100 I C 
578=29 Bom. L.R. 56; 96 I.C. 44. No re- 
mand can be made when materials on re- 
cord are sufficient to decide the case. 180 P. 

L. R. 1912=16 I.C. 847. 5‘rc. o/jo 45 M. 44^ 
=42 M.L.J. 372. Nor where appellate 
Court comes to a different conclusion on 
some portion. 20 A.L.J. 258=66 I. C. 
866=1922 A. 192. 

Complete Evidence on Record.— When- 
lower Court has decided all issues it is not 
proper to remand for trial on merits. 35 
I.C. 239 ; 27 C.W.N. 1025=1924 C. 148; 
50 I.C. 984. When appellate Court comes 
to a different conclusion on merits and on 
evidence on record, no remand could be 
ordered on the ground that the evidence w'as 
not properly directed. 70 I.C. 655=1923 

M. 113. (Ordinarily if an appellate Court 
disagrees with the lower Court and is not 
satisfied with that Court’s opinion its duty 
is to come to a proper conclusion for itself. 

In such cases especially after the recent 
amendment of the Code it is not proper for 
the appellate Court to direct a de novo 
trial. The practice of delivering a lecture 
on points of law to the trial Court and send- 
ing a case for de novo trial to that Court 
is especially bad when there is no reason to 
think that either party had not an opportu- 
nity of producing all the evidence that it 
had. 33C.W.N. 121 1 = 1930 C. 235. Wliere- 
the Judge of an appellate (Tourt allows an 
appeal on a preliminary point of law which 
necessitates the remand of the suit for 
further trial or retrial of the suit he should 
refrain from making any remarks in his 
judgment concerning the merits of the 
claim, as by so doing, he must necessarily 
prejudice the further trial or new trial on 
remand. 163 I.C. 397 (2) = 1936 R. 251. 
Because there was a finding on evidence re- 
corded, but without an issue raised, a remand, 
cannot be made. 46 I.C. 659=137 P.W.K. 
1918. No remand in second appeal for r<^ 
hearing upon an issue raised and determined 
by Courts below. 67 I.C. 494=1922 P- 575. 

See also 56 C. 15=49 C.L.J. 1 = 1929 (J. 
546; 119 I.C. 2; 31 Bom. L.R. 208; 26 N. 
L.R. 44; 116 I.C. 586=1929 Sind 159. 
When full trial has taken place though the 
case has been disposed of on a 

point a remand ought not to be 

I.C. 922=1923 C. 323 ; 29 C.W.N. 614- 

52 C 783 

Insufficient Evidence. — A case 
not be remanded for fresh evidence. 2 • 

L.J. 61=38 I.C. 797. A case should not 
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be remanded for local investigation, when 
it had not been asked for in the first Court. 
43 I.C. 815. Case should not be remanded 
for additional evidence on the ground that 
evidence add\iccd by defendant was not satis- 
factory and sufficient. 39 T.C. 886=25 C. 
L..T. 473; 46 I.C. 659=137 P.W.R. 1918. 
Where there is no reason to think that the 
parties did not get an opportunity of pro- 
ducing all the evidence that they desired to 
produce before the trial Court. 167 I.C. 
922=19.17 O. W. N. 377. Case cannot be 
remanded because necessary evidence was 
not let in by oversight. .'>3 I.C. 562. Rut 
see 1930 P. 7; 1930 R. 188. A remand in 
order to enable plaintiff-appellant to ascer- 
tain whether or not a demand was made 
within three years of the institution of the 
suit which would save limitation, was re- 
fused. 1923 L. 645. Remand of the case 
could not he ordered because the appellate 
Court considered the appointment of an ex- 
jicricniH'd Commissioner essential to value 
the property. 46 I.C. 750. An appeal 
against an c-t* f'Cirte order without seeking to 
set it aside should not be rcmandc<l but he 
decided on the merits bv the appellate Court. 
24 P.r..R. 1917=39 I.C. 749. See contra 
26 O.C. 10=73 I.C. 591. Following .30 M. 
M (I'.R.). Sec also 56 I.C. 255= (1919) 
3 IM3.R. 198; 1929 C. 636=121 I.C. 409; 
19.30 A. 8f)3=l28 I.C. 827. 

Casi: of F.xct.usion of Evidence. — When 
evidence which ought to have been taken was 
rcfuscfl to be recorded the suit cannot be 
rcmanfled for trial ab iuilio but additional 
evidence can be directed to be recorde<l. 45 
I.C. 8.32=.S O.L.I. 139. See also 1930 A. 
220. Tlie case need not be remanded because 
the lower Court based its <lccision on in- 
admissible evidence, when tliere is sufficient 
evidence on record to support the decision. 
71 I.C. 300=1924 C. 370; but see 41 I.C. 
71 . Remand should not be made when 
necessities of the case arc specifically provid- 
ed for by tlie Code. 1925 C. 274. On this 
point see also 120 I.C. 460=1929 C. 4^. 

WlIAT IT SHOULD DE UNDER RuT-E 25. — 
WOicn all evidence was taken but certain 
issues were not decided, the proper order is 
to call for fin<lings under R. 25; 38 A. 520 
= 14 A.L.J. 754; 1925 L. 480; 1925 M. 171 ; 
100 I.C. .578=1927 H. Ill; 1927 L. 618=103 
I.C. 537; 1939 Pat. 580. Where case has 
been decided by lower Court wholly on 
merits and not on any preliminary point, the 
appellate Court may remand under R. 25 
and not under this rule. 151 I.C. 490=1934 
E. 576; 60 C. 733=37 C.W.N. 504=1933 
C. 632. In appeal from a decree an objec- 
tion was taken by the appellants that some 
of the defendants had died during the pen- 
dency of the suit in the trial Court. The 
factum of the deatli was not admitted and 
the District Judge set aside the judgment of 
the trial Court and passed an order under 
R. 23. Held, that the District Judge should 
have remanded an issue under R. 25, on the 


question of the factum of the death and 
should not have acted under R. 23 which 
was not applicable; 146 I.C. 517=1933 L. 
224. In a suit for possession and damages 
where appellate Court differed from trial 
Court, the whole suit cannot be remanded 
but only so far as the issue on damages was 
concerned. 45 A. 565=21 A.L.I. 538. 
Where lower appellate Court reversed the 
decree of Court below, modified one of the 
issues, and remanded the case for a de novo 
trial on the modified issue held tlie procedure 
w'as wrong. 35 C.L.J. 345=70 I.C. 547. 
Where the appellate Court thinks that the 
investigation is wrong, and that further in- 
vestigation and evidence were necessary, 
such may be ordered retaining the appeal 
on file and remand ought not to be ordered 
24 C.W.N. 708=31 C.L.J. 300. In case 
of defective pleadings and a finding on evi- 
dence which was sufficient, and which the 
appellant had not the opportunity of meet- 
ing, the proper course would be to remit an 
issue on the point. 15 I.C. 3. When it 
comes to the notice of appellate Court from 
the evidence on record that the considera- 
tion for the suit transaction is of an illegal 
ami immoral character, but no issue on that 
point has been framed by trial Court nor has 
defendant raised any objection to that effect, 
ffic aiipellate Court should remand the case 
for a finding on that point. 145 I.C 599= 
1933 M. 187. When an important issue was 
not raised the case should be remanded only 
for a finding on that issue and the decree 
could not be set aside entirely and the whole 
case remanded for rc-trial. 38 I.C 641- 

880=1926 A. 65; 1925 M. 169.- 
145 I.C. 299 (1) = 1933 L. 659 (I). 

Nf.vv Plea^—No Rema nd ,*^^Only in excep* 
tional cases and on good cause shown should 
a case be remanded for re-hearing on a new 
plea not raised in pleadings nor even suggest* 

yik M L.J. 

(r.C.). Where a remand would in- 
volve t.iking of fresh evidence on a point not 
raised before, it would not be granted. 11 
I.C. 84; 2 P.L.J. 8=38 I.C. 509. When 
a claim for a right of way was originally 
based on immemorial usage, he cannot obtain 
a remand for re-trial on issues of implied 
grant or easement of necessity. 55 I. C. 
435. A remand ought not to be ordered 
permitting plaintiff to supplement his case, 
when at the time he came to Court he was 
uncfiuippcd. 71 I.C. 28=1914 C. 396. A 
party is not entitled to remand on a new 
case set up in appeal when he failed to esta- 
blish the case he set up on trial. 54 I.C. 
645. 

When Remand could be ordered. — Powers 
of remand are much wider in the new Code 
than in the old. Remand can be ordered 
though the case had not been disposed of on 
a preliminary point. Want of proper trial, 
and disallowance of important questions not 
giving opportunity to parties to adduce pro- 
per evidence are sufficient reasons for re- 
mand. 12 I.C. 684=15 C.L.J. 258; 36 M. 
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492=24 M.L.J. 512. An appellate Court 
adding? a new party can remand for re-trial. 
31 T.C. 263=2 L.W. 1034. When the 
plaint is amended in appeal under O. 6. 
Rr. 17 and 18 and a defendant desires to 
traverse the facts stated in the amendment, 
the case can be reman<lcd. 32 T.C. 906 ; 43 
C. 938=32 I.C. 791=20 C.W.N. 547; 1927 

M. 8.59=103 I.C. 670; 48 M. 713; 1927 L. 
196=100 I.C. 49. Wiiere inadmissible evi- 
dence was admitted, the case should not be 
remanded, for a fresh adjudication exclud- 
ing that evidence. .55 I.C. 922=1 P.L.T. 
224. An order of remand can be made when 
the ground on which the appellate Court de- 
clares a document inadmissible, has arisen 
subsc(|uent to the disposal of the suit by the 
lower Court. 10 I.C. 675=9 M.L.T. 317. 
Wlicre an appeal was decided on the basis 
of an inadmissible docviment, the appeal can 
be remanded in second appeal. 57 I.C. 561 
= 5 P.T.. f. 410. A case could be remanded 
when decision was based on a report of a 
commissioner who was superseded and whose 
report therefore could not be admitted in 
evidence. 39 I.C. 951. 

Criminal Cases. — There are no provisions 
in the Code of Criminal Procedure ana- 
logous to Rr. 23 and 25, of this Code; and 
an appellate Court which allows an appeal 
against an order by a magistrate under S. 
476, Cr, P. Code, has no power to remand 
the case. 10 Luck. 335=1935 O. 59. 

Fresh Evidence. — Where the decision is 
on pleadings and not on evidence, there 
ought to be a remand for taking evidence. 
67 T.C. 710=1923 P. 174. Case can be re- 
manded when trial Court refused to grant 
time for production of certified copies of 
material documents and decided with mate- 
rials on record only. 43 I.C. 57. Re- 
mand could be ordered where appellate 
Court is satisfied that but for some grave 
error on the part of the pleader, necessary 
evidence could have been adduced in lower 
Court. 39 B. 352=17 Bom.L.R. 187. A 
case is to be remanded where tenancy rights 
were pleaded as bar to a suit for possession 
and was not adjudicated upon. 42 I.C. 550. 
Where an important issue was not raised by 
the trial Court, the case can be remanded 
with the issue raised. 51 I.C. 712=64 P. 
R. 1919; 223 P.L.R. 1911 = 12 I.C. 53. 
When a case was deciiled on a piece of evi- 
dence not placed on record, it could be re- 
manded for taking of such evidence. 36 M. 
492=2-1 M.L.J. 512. See also 1937 O.W. 

N. 377=1937 Oudh 338. Where the trial 
Court dismissed the suit on the legal issue 
and the appellate Court decides that the deci- 
sion of the trial Court is wrong on the legal 
issue, it should remand the case for trial on 
the remaining issues and it should not decide 
the issues of fact itself when the appellant 
had not led evidence thereon. 155 I.C. 997 
= 1935 R. 34. Where first appellate Court 
decides only on technical grounds, second 
appellate Court can remand it for disposal 


on merits. 32 I.C. 387=2 O.L.J. 562. 
Where a book was used by lower Court to 
establish certain facts which a party had no 
opportunity of meeting and which he de- 
sired to rebut, the admission of the book 
in appellate Court might involve a remand. 
66 I.C. 287=34 C.L.J. 205. Appellate 
Court can remand for determination of 
question of title, when the tenant had plead- 
ed title of a third person, in a rent suit. 11 
I.C. 183=15 C.L.J. 6. 

Error of Judgment. — In an appeal from 
an order of remand, findipgs of fact cannot 
be examined by second appellate Court. But 
it could remand the case to lower appellate 
Court for rehearing when there has been a 
misapprcciation of the true controversy bet- 
ween the parties. 73 I.C. 756=1923 L, 206; 
87 I.C. 950=1925 O. 692. Appellant is 
entitled to have the opinion of appellate 
Court on an issue of fact, and if such 
Court fails to determine the point. High 
Court will remand the case for a re-deci- 
sion of the appeal. 55 I.C. 233. A case 
can be remanded where lower Court over- 
lookcil a provision of law. 35 A. 533=35 
I.C. 41 = 14 A.L.J. 734. Where the effect 
of an admission by a pleader was not realised, 
the appeal might be remanded to lower ap- 
pellate Court for a fresh licaring on the 
footing that the admission was in fact made. 
44 T.C. 18. If a case is decided on a wrong 
view of burden of proof, it should be remand- 
ed as a case of wrong disposal on a prelimi- 
nary point. 57 I.C. 525=22 Bom.L.R. 771. 
Cf. 40 M. 654=30 M.L.J. 514. But see 
contra 34 A. 612=10 A.L.J. 190; 58 I.C. 
982=1 L. 429. 

Effect of Order. — The policy of legisla- 
ture is in favour of finality of orders of re- 
mand. A remand order made on secoml 
appeal is, unless a review of it be obtained, 

.1 conclusive ilctcrmination of the points of 
law involved in it and cannot be questioned 
in a subsequent second appeal. 72 I.C. 

= 1923 C. 385. Also 4 P.L.J. 645=52 LC. 
125. Where High Court in second appeal 
differs from lower Court on an issue of 
and remands the case to Court below, the 
order is binding upon that Court and cannot 
be questioned in an appeal from the 
decree after remand. 4 P.L.T. 

P. 226. Jurisdiction to try a rernanded 
case depends on the order of appellate Court. 

44 M.L.J. 238=1923 M. 351. A remand 
order to find whether a person has title jn- 
cludcs enquiry as to whether he 
or is barred from relying upon it. 31 
987=20 C.W.N. 149. In the absence ot 
any limitation put by High Court, ^ 
case on remand is open for decision of ‘O . 
appellate Court and it is 
appeal upon the judgment of the j. 

first instance. 32 I.C. ^=^0 C.W N- 
584. When in an appeal by sonic 

ants who did not join in a . around 

tration, the case was rem^ded on ® 

that the award did not bind £ those 

case is reopened, even in respect of those 
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who did not appeal. 62 I.C. 569=37 M.L. 
J. 100. Where a case is referred to Dis- 
trict Tudffe on objections being raised to the 
award of the land acquisition officer, and the 
case on appeal to High Court by some of 
objectors is again remanded to District 
Court, an objector who has not taken part 
in the proceedings before District Judge and 
those who have not appealed from order of 
District Judge, are not entitled to intervene 
as objectors on remand. 1933 L. 648. A 
Court can come to a different and contrary 
conclusion after remand. 56 I.C. 1001; 13 
T.C. 813=14 O.C. 321. When a case is 
remanded to the sub-Court, the sub-Judge 
can form his oum conclusions irrespective of 
any finding arrived at by his predecessor in 
respect of matters which were not touched 
by the High Court. 7 Luck. 454=137 I.C. 
102=1932 O. 123. The lower appellate 
Court after remand cannot consider argu- 
ments abandoned or not raised in second 
appeal or come to fresh findings on points 
(lcci(l(*<l by the order of remand. 61 I.C. 
575: 35 I.C. 571. As to validity of pro- 
ceedings taken under a remand order, when 
the remand order is held to be wrong, see 44 
A. 211=20 A.L.J. 44. Where an order of 
rrmand is passed under R. 23, if a party 
protests against the or<lcr of remand and 
refuses to take part In the proceeding subse- 
quent to the order of remand, he should 
not be dcjirived of the right to appeal from 
the order of remand within the time allow- 
ed by law even if the case has in the mean- 
time been disposed of by the Court of first 
instance. And if the order remand if found 
to be bad and is set aside, the decree of the 
lower Court will automatically go Inasmuch 
as that Judge has derived his jurisdiction to 
hear the case from the order of remand, 
liut if the party not only docs not object to 
exercise of jurisdiction by the lower Court, 
but also takes part in the proceeding hoping 
to win the case ultimately, he should not be 
allowed to repudiate the whole proceeding 
as being null and void when he loses the 
case. 1933 R. 413. Another Judge or 
Rcnch differently constituted may consider 
the propriety of the issues framed by its 
predecessor and remitted to the lower Court, 
and if of different opinion may ignore the 
findings. 43 A. 377=19 A.L.J. 139. 

Finai.ity of Order. — An order of remand 
is interlocutory; it can be final if it decides 
some cardinal point in the suit. But an 
order of remand which merely decides that 
the suit is maintainable in the form in which 
it is brought is not final. 60 I.C. 522=2 
I.. 106. An adjudication by a* remanding 
Itidge would bind him and his successor at 
the final hearing, when It amounts to^ a 
preliminary decree, until it is duly set aside 
or amended. 32 I.C. 866=20 C.W.N. 43; 
53 I.C. 677=1919 M.W.N. 662; 1 P. 246= 
65 I.C. 175. See also 1932 A.L.J. 615= 
138 I.C. 406=1932 A. 603. The mere fact 
that the appellate Judge in the first instance 

C. C. M.-171 


remanded the case for taking additional evi- 
dence will not deprive him of his jurisdiction 
to dismiss the appeal at a later stage if it 
was found to be competent. 34 C.W.N. 
839. Issues decided by order of remand 
cannot be reopened at any subsequent staee 
of the litigation. 25 O.C. 245=70 T.C. 983. 
Where a District Judge remands a suit to 
the trial Court and the suit is ultimately 
dismissed by the trial Judge and an appeal 
IS preferred again to the successor of the 
pistnct Judge who had remanded the case. 
It is competent for him to go behind the 
finding of his predecessor. This, however 
IS a matter entirely at his discretion and 
cannot be raised on second appeal. 38 P 
L.R. 567=1936 L. 708. 

Remand to another Court.— A case can 
be remanded to another Court: only when 
the appellate Court has power to transfer a 
case from one Court to another. 66 I C 
113=1922 L. 239; 158 P.W.R. 1913=20 1. 
C. 788. A case may be remanded to an- 
other Court for hearing, when the appellate 
Court illegally received document very late 
without assigning any reasons. 35 I.C. 698 
=24 C.L.J. 457. Where the chief Court 
remanded a case to lower appellate Court 
for further enquiry, it does not mean that 
the lower appellate Court cannot direct the 
trial Court for recording anv additional evi- 
dence if necessary. 44 I.C. 907=147 P.L. 

R. 1917. .9cc also 1935 L. 161. 

Costs. — Respondent must be paid the 
costs of appeal when the appeal and remand 
were consequent on the appellant not setting 
forth his case properly. 18 Af.L.T. 247= 
30 I.C. 785. 

Notice. — No notice of remand is given in 
C. P. 1925 N. 31. 

When Appeal lies.— A n appeal lies 

against an order under this rule. 44 A 
176=19 A.L.J. 971; 20 A.L.L 321=44 A. 
492 ; 24 C.W.N. 708=56 I.C. 516=31 C. 
L.J. 360; 42 C.L.L 22=30 C.W.N. 41- 
1940 N.L.J. 350; 1941 N.L.J. 410 (Re- 
mand from order rejecting plaint under O. 

7. R. 11); 51 B. 43=100 I.C. KKM (2) = 
1927 B. 129=29 Bom. L.R. 97. Where ap- 
pellate Court remands the case to (Tourt of 
first instance giving some directions in its 
judgment as to the way in which the assess- 
ment of the rent in kind should be made 
order is really a decree because it is not an 
order of pure remand but contained a deter- 
mination of the principle on which the assess- 
ment was to be made. 143 I.C. 828=37 C. 
W. N. 1084=1933 C. 416. The right of 
appeal is determined by what Court pur- 
ports to do and not by what Court should 
have done — Where a Court purports to pass 
a remand order under R. 23, though really 
the remand is under S. 151, the order of 
remand is appealable. 107 T.C. 2S4 (1); 
38 P.L.R. 1154; 31 N.L.R. (Supp.) 72= 
160 I.C. 202=1936 N. 8. See also 38 P 
L.R. 1154=1937 Lah. 454. But 1933 

S. 279=146 I.C. 777 (F.B.) (eotilra). 

Construction of remand order, (tbU.), 1933 
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0. 569. See also 1936 N. 8 (noted infra). 

Order of remand by appellate Court without 
stating provision of law — The remand should 
be deemed to have been under R. 23 and not 
under S. 151. 106 I. C. 442. But when it is 

perfectly clear that R. 23 has no application 
it should not be assumed that the Court 
Uiought it was acting under R. 23, unless it 
is quite clear that it did in fact so act. 31 
N.L.R. (Supp.) 72=160 I.C. 202=1936 
N. 8. An appeal can be filed and heard even 
if remand order is carried out by first Court. 
15 I.C. 191 = 15 O.C. 43. When a person 
has not been a<lversely affected by an order 
of remand, it is doubtful if he can appeal 
from that order. 132 I.C. 78=1931 O. 242. 
An appeal lies against an order ordering re- 
trial on merits because it was held that the 
suit was not barred by reason of res judi- 
cata. 21 L.W. 318=48 M.L.j. 100. An 
apf)cal lies on all orders of remand even 
though the suit has not been disposed of 
on a preliminary point, 1922 C. 279. See 
contra 3 R. 490=1925 R. 320. A final 
(leci''ion which effectually <lisposcs of the 
appeal before High Court amounts to a judg- 
ment whether it amounts to a <lecrec or not. 
If it <locs not amount to a decree, it would 
amount to an order. The word “judgment” 
in Cl. 10 (Letters Patent, All.) should not 
be read in a restricted sense and an appeal 
lies against an order of remand passed by a 
single Jtidgc under O. 41, R. 23. 55 A. 

326=1933 A.L.J. 127=1933 A. 262 (F.B.). 

When no Apit-\l lies. — When the order 
of remand is not under this rule no appeal 
lies. 1927 335=52 M.L.J. 90; 112 1. 

C. 710; 48 M. 713=47 M.L.J. 552; 3 P. 
L.r. 253=43 I.C. 959; 37 M.L.J. 536=.53 

1. C. 417; 31 M.L.T. 182=69 I.C. 826 ; 73 
I.C. 915=1924 L. 245. Cf. 3 L. 218; 138 
I.C. 62=19.32 L. .538; 1933 L. 155; 97 I.C. 

1 = 192(') P. 514; 96 I.C. 440 (1)=1926 P. 
516; 31 C.W.N. 878=1927 C. (>42=104 I. 
C. 422; 1928 M.W.N. UA; 26 I.C. 519= 
85 P.W.R. 1915; (>0 I.C. 609=12 L. W. 
()67; 15 I.C. 367=22 M.L.I. 409. But see 
contra 119 I.C. .330=30 P.L.R. 645. A 
distinction has to be drawn between an 
order of remand under R. 23, and an order 
under R. 25, remitting issues for decision. 
An order under R. 25 does not amount to an 
order remanding a case, witliin the meaning 
of O. 43, R. 1 (n), and is not therefore ap- 
pealable. 1935 O.W.N. 352=1935 O. 3.33. 
An order of an appellate Court setting aside 
an order rejecting the plaint is not an order 
untler this rule an<l is not appealable. 131 
I.C. 750=1931 L. 497; 133 P.L.R. 1915= 
20 I.C. 519. There can be no appeal from 
an order of remand where the (piestion in- 
volvc<l is one of custom. 5 L. L. J. 392 
=73 I.C. 650. No appeal lies against an 
order of remand passed by the first appel- 
late Court in a suit of a nature cognizable 
by a Court of Small Causes. 36 I.C. 396. 
Under the Agra Tenancy Act an order of 
remand under this rule is not appealable. 


14 I.C. 175; 35 I.C. 105. 

Revision. — An order of remand not ap- 
pealable is not open to revision either. IJ 
I. C. 855c=140 P.L.R. 1912. A remand 
order passed by an appellate Court which 
It was not competent to pass can be set aside 
in revision. 1925 M. 171=79 I.C. 157 
Sec also 52 M.L.J. 90; 138 I.C. 62=193? 
L. 538; 128 I.C. 827=1930 A. 863. Where 
a suit is dismissed by the trial Court on a 
plea that the matter was res judicata in view 
of a previous decision and on appeal the 
appellate Judge remands the case for deci- 
sion on merits under R. 23, such order does 
not decide case and no revision lies from 
the remand order. 1933 Pesh. 48. Where 
an order of remand purporting to be made 
under the inherent powers, contravenes an 
express provision in R. 23, the High Court 
wilt interfere in revision. 37 Bom. L.R. 
203=156 I.C. 381 = 1935 B. 216. 

O. 41, R. 23 (Oudh): Scope of. — O. 
41, R. 23 as amended is wider than the rule 
before its amendment, for under this rule the 
Court's power of remand is not confined to 
a case which has been disposed of upon a 
preliminary point and all that is required 
is that all questions should not have been 
<lccided. The words in the rule as amended 
make it quite clear that for a remand to be 
under this rule there must have been a de- 
cree and there must have been something 
left undecided by the original Court. Where 
a remand is on the ground that one or both 
parties had been prejudiced and that though 
every thing had been decided it had been 
decided improperly, it is not a remand under 
O. 41. R. 23 and lienee no appeal lies against 
'^iich an order. 180 I. C. 321=1939 
Oudh 157. The words 'have not been de- 
cided’ in C). 41, R. 23 as amended by the 
Oudh Court, clearly refers to a decision of 
all the questions arising in the case by the 
trial Court and not to their decision by the 
appellate Court itself. 16 Luck. 65=1940 
Oudh 367. 

O. 41, R. 23 (Allahabad) and Court- 
Fees Act, S. 13. — Where the trial Court 
after striking off the defence for non-com- 
pliance with an order awarding costs to 
plaintiff, pas.scs an c.r f>arte decree without 
recording any finding on the questions aris- 
ing in the case and the decree is set aside 
in appeal and the suit is remanded to trial 
Court for rehearing, the remand is one 
under O. 41, R. 23 (Allahabad) — and the 
appellant is entitled to refund of Court-fees 
paid in appeal by him, under S. 13 of the 
Court-Fees Act. 1941 A.L.J. 604. 

O. 41, R. 23 as amended by Madras 
High Court. — Remand order — Failure to 
appeal — Effect of. See 54 L.W. 7=1941 
Mad. .S30=(1941) 2 M.L.J. 47 (F.B.). 

O. 41. R. 23-A (Lahore): Order of re- 
mand — Appeal. — Where an order reversing 
the decree and remanding the case to he re- 
tried has been passed by the 
(iiourt an appeal from the order is competent 
under O. 41, R. 23-A framed by Lahore 
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LOG. AMS. — [Allahabad.] In r. 23, for the words “ AVherc the Court from whose decree 
an appeal is prcfeired has disposed of the suit on a preliminary point and the decree is reversed in 
appeal, the appellate Court ” yubstiluU the words “ Where an appellate Court has reversed a decree 
and all questions arising in the case have not been decided, it.” 

[Madras.] O. 41, r. 23. — SubstituU the following for r. 23 : — 

“23. Where the Court from whose decree an appeal is preferred has disposed of the suit 
upon a preliminary point and the decree b reversed in appeal, or where the appellate Court in reversing 
or setting aside the decree under appeal considers it necessary in the interests of justice to remand 
the case, the Appellate Court may by order remand the case, and may further direct what 
issue or issues shall be tried in the case so remanded and shall send a copy of its judgment and order 
to the Court from whose decree the appeal is preferred, with directions to re-admit the suit under its 
original number in the regbter of civil suits, and proceed to determine the suit ; and the evidence 
(if any) recorded during the original trial shall, subject to all just exceptions, be evidence during the 
trial after remand.” 

[OuDH.] For the words “ Where the Court from whose decree an appeal is preferred has 
disposed of the suit upon a preliminary point and the decree b reversed in appeal, the Apixrllaic 
Court ” subslituU the following words : — 

” Where an Appellate Court has reversed a decree and all questions arbine in the case 
have not been decided, it.” 

[Lahore.] Add the following as r. 23*A : — 

“ 4*' 23-A.— Where the Court from whose decree an appeal b preferred has dbposed 

of the otherwise than on a preliminary point and the decree b reversed in appeal, and a re-trial 
IS considered necessary, the Appellate Court shall have the same powers as it has under r. 23.” 

— See the undermentioned case. 


24. Where the evidence upon the record is sufficient to enable the Appellate 

Whrrc .Wdcncc on record judgment, the Appellate Court 

sufficient, Appellate Court may rc-settlmg the issues, if necessary, finally 

determine case finally. aetcrmine the suit, notwithstanding that the judgment 

of the Court from whose decree the appeal is preferred 
has proceeded wholly upon some ground other than that on which the Appellate 
Court proceeds. 


NOTES. 

High Court, althougli the remand is not 
covered by O. 41, K. 23. I.L.R. (1940) 
Lah. 593=1^ Lah. 63. 

O. 41, Rr. 23 and 24.— Wlicre the 
trial Court dismissed the suit on the legal 
issue and the appellate Court decides tliat 
the decision of the trial Court is wrong on 
the legal issue, it should remand the case for 
trial on the remaining issues and it should 
not decide the issues of fact itself when the 
appellant had not let evidence thereon. 1935 
K. 34. 

O. 41, Rr. 23-25. — Remand wdth issue 
refrained with directions to take additional 
evidence — Legality. 1935 L. 161. See also 
1939 Pat. 580; 1937 Oudh 338. 

O. 41. Rr. 23 and 26.— R. 23, O. 41 
contemplates a position in which the appel- 
late Court <loes not retain seisin of the case. 
The remand under it is for a ‘determination 
of the suit’, ajid after remand the appellate 
Court has nothmg more to do with the mat- 
ter unless it comes back to it by way of a 
fresh appeal. But when the appellate Court 
retains seisin of the case when remanding 
for a finding on issue. R. 26 or 27 is more 
nearly applicable. I.L.R. 1936 N. 188= 
1936 N. 140. 

O. 41, R. 24. — When it is not a ques- 
tion of “rc-settling” issues but framing new 
issues requiring additional evidence, Court 
should act under the next rule and not under 
tlie present one. 40 I.C. 411=25 C.L.J. 




/^u^ciice 01 specinc issue does not de- 
bar decision and disposal on a point raised 
111 pleadings provided it docs not prejudice 

674 “ wr * Bu'- L.T. 134=20 I.C. 

674. When an alternative case is pleaded 

in appellate Court, it will not act under this 
rule unless the case arises on the facts 
Stated m plaint and defendant is not taken 
hy surprise. 36 I.C. 890=20 C.W.N. 773. 
\Mierc plaint was returned for presentation 
to proper Court and an appeal was filed 
against the order returning, it was held that 
appellate Court had no power to decide the 
case on the merits. 102 I.C. 467=1927 O. 
^18. Appellate Court can on evidence on 
record decide any issue left undetermined by 
Mwer Court 10 I C 225. Where trial 
Court records the wliole evidence, but de- 
cides the case on facts without considering 
some evidence as being inadmissible, but 
ajipcllate Court treats such evidence as ad- 
nu^ssible and, without remanding the case, 
allirms the decree on facts after considering 
the whole evidence under R. 24, the procc- 

^5=142 I.C. 

. . Court in second appeal has 

jurisdiction to record its finding on a ques- 
tion of fact left undetermined though it 
arises from admitted facts. 36 B. 183=13 
Bpm.L.R. 1183. When judgment is revers- 
ed in second appeal on a point of law. High 
Court is competent to decide the case on the 
merits. 108 P.W.R. 1914=25 I.C. 144. 
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25. Where the Court from whose decree the appeal is preferred has omitted 

to frame or try any issue, or to determine any question 
of fact, which appears to the Appellate Court essential 
to the right decision of the suit upon the merits, the 
Appellate Court may, if necessary, frame issues, and 
refer the same for trial to the Court from whose decree 
the appeal is preferred, and in such case shall direct such Court to take the additional 
evidence required; 


Where Appellate Court may 
frame issues and refer them for 
trial to Court whose decree 
appealed from. 


NOTES. 

O. 41, B. 25: Scope. — W liere a case has 
been decidetl by lower Court wholly on merits 
and not on any preliminary point, the case 
must bo remanded by appellate Court under 
R. 25 and not under R. 23. 151 I.C. 490 = .36 
P.L.K. 2l>y = 1934 L. 57(5; 1939 Nag. 173. 
Rule does not contemplate an order for trial 
of issues already tried and decided upon. 48 
I.C. 959; 22 I.C. 128. Unless issue is mate- 
rial remand should not bo ordered, 1925 
O. 97. Wiero first appellate Court fails to 
take into consideration an important piece of 
evidence in deciding tlie cjise, (he ease should 
be remanded for fresh lK*aring. 14 Pat.L.T. 
(583= 1933 P. 472. Under O. 41, when Court 
is of opinion that certain findings of fact are 
necessary for the proper disposal of an ap- 
peal anti that evidence sliould be led on those 
points the proper procedure is under R. 25 by 
which the appellate Court may framo issues 
nn<l refer them for trial to the lower Court. 
Fintlings should then be returned to the ap- 
pellate Court which must re-hear the appeal 
so far as is necessary and bo dispose of it. 
It is not open to appellate Court to act umler 
R. 23 in such a case. 53 H. 335 = 31 Bom.L. 
R. 208=118 I.C. 790=1929 B. 175. On this 
Rule, s(c also 145 I.C. 599 = 193,3 M. 187; 
1935 O. 59=11 O.W.N. 1409; 1937 Oudh 

338. In cases in which it is possible to deal 
with the matter effectively under this rule, 
the decree of lower Court should not be 9<.‘t 
aside and a retrial ordered. 1933 P. 70(5. 
For construction of a remand order, s<e 1933 
Oudh 5C0. Wliore an issue is sent down b.v 
the appellate Court, it is tho duty of the trial 
Court to return a finding on it, whether it 
considers tlio issue material or not. 1930 A. 
M.fv..T. 128. AppUcjibility — Order of magis- 
trate under 8. 47(5, Cr. P. Code — Appeal — 
Power of remand. 11 O.W.N. 1409 = 1935 
Oudh 59. 

TR.\N*srEU OF Appeal. — An appeal cannot 
be transferred by District Judge from his 
file to his subordinate after a remand order, 
but before receipt of findings, 15 I.C. 802 = 
10 A.L.J. 89. 

Effect of Order op Rem.vnd. — An order 
under this rule is not a final ord‘'r. Court 
before which tho case ultimately comes up 
can disregard the remand order and the 
findings under it. Tlie responsibility for tho 
final decre*' roeta mainly with the Court 
which passes it. 74 I.C. 1014= 192.3 A. 284. Cf. 
37 C.L.J. 122 = 74 I.C. .392 = 1923 O. 521. Sre 
also 64 M.L.J, 307 = 1933 P.C. 58=11 B. 58= 
00 I.A. 7 6(P.C.). Appellate Court is not bound 
to reconsider any opinion definitely expressed 
before remand, neither is it bound by the 
opinion expressed before or in remand order. 


15 I.C. 39 = 17 C.W.N. 462; 46 I.C. 922; 25 O. 
9- 41—08 I.C. 242. Though in some cases it 
is open to the same Judge or his successor to 
rectify the mistakes made by tho former 
cither on review or under S. 152 of the Code, 
where the previous District Judge had heard 
the parties at length and given well-consider- 
e»l and final decisions on tho points involved 
and it was in consequence thereof a remand 
was considered necessary, tho findings and 
conclusions arrive<l at the former occasion 
are binding on the succee<ling District Judge 
to whom tho case was remanded by High 
Court and on High Court in second appeal. 
144 I.C. 973=1933 L. 423. \^^len only one 
of the defendants appealed and appellate 
Court romande<l the case for fresh disposal 
as regards tho appellant the d<Jcree against 
tho non-appealing defendants is not affect- 
ed. 22 P.L.K. 1918 = 44 I.C. 135. 

Power and Dlty of Appellate Court. — 
Even after the return of the findings, the 
entire appeal is open for ronsideration at the 
final hejiring. 24 C.W.N. 145 = 30 C.L.J. 428; 
21 I.C. 7(50 = 18 C.L.J. 181. Findings on 
ssiu-s sent to trial Court, ought to bo scruti- 
by appellate Court, before deciding tho 
appejd, even though objcctlon.s have not boon 
preferred on those findings bv tho party 
: nrecf.l. 71 I.C. 444=1923 A. 417 (1); 37 C. 
L..L 122=74 I.C. 392; 21 I.C. 79 = 18 C.L.J. 
354; 28 I.C. 597. Appellate Court finding 
certain additional issue neccssar.v — Proper 
courso is to frame the issue and refer it for 
trial to lower Court. 95 I.C. 123 (2) = 1920 C. 
954; 95 I.C. 203 = 1926 C 970; 95 I.C. 170 
(1)=1920 C. 912. 

Power of Seco.vd Appf.lt.ate Court. — 
High Court in second appeal cannot interfere 
witli fin<lings of fact by lower appellate 
Court, 40 I.C, 128; 85 I.C. 92. And it is 
irninaterinl whether tho first Court takes (ho 
evidence or the lower appellate Court. I.L.B. 
1930 N. 188=1930 N. 140. Finding of lower 
appellnto Court on a question of fact not put 
in issue can bo contested even in second np- 
I»eal. 5 Lah.L..T. 49 = 85 I.C. 52. High Court 
e.an frame neeessarj' issues and remit 
for trial, when lower appellate Court has fail- 
ed to do so. .38 M.L..T. 470 = 43 M. 507=47 I. 
A. 70 (P.C.l. High Court, can remand even on 
a point not taken in grounds of appeal. 5 
Lah.L..T. 49 = 85 I.C. 92. High Court has 
power in second appeal to frame 'S-'^ues anil 
refer them for trial to the Court. L*>* 
N. 207 (1). ^ . 

RKiirANi>.— New issue when fR" r^'®^ 
bv High Court. 1920 B. 577=95 T O. 207 ; ^ 
lie. 630 = 1920 M.W.N. 921 ; 51 
1027 M. 85; 28 Bom.L.R. 1090-1020 B. 577. 
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and such Court shall proceed to try such issues, and shall return the evidence 
to the Appellate Court together with its findings thereon and the reasons therefor. 

26 , (i) Such evidence and findings shall form 

Findings and ev^ence to qJ- jjjg record in the suit : and either party may, 

within a time to be fixed by the Appellate Court, 
present a memorandum of objections to any finding. 


NOTES. 

ArrucATio.v or the Rule — Additional 
Evidence. — When a case is remanded it is 
discretionary with appellato Court not to 
direct lower Court to take further evidence. 
15 l.C. 070. To assume that the order of 
remund does not contemplate taking addi- 
tional evidence is not wrong. \\Tien there 
are suflicient materials on record, it would bo 
wrong to take more evidence. 20 l.C. 35. 
Appellato Court cannot define the particular 
kind of evidence required for the determina- 
tion of a remand issue, 22 l.C. 128. Opportu- 
nity must, in a proper case, be given to both 
parti»*e for adducing evidence on a remanded 
issue. 10 A.L.J. 70 = 02 l.C. 447. A 8e<!Ond 
appeal cannot bo remanded for hearing in 
ord<T that record of right publishe<l after 
tin* decision of tlio first Court may bo taken 
into <-oiiBidemtion. 43 l.C. 7.50=2 P.L..T, 504. 
An appallato Court sliould not ordinarily 
fraina an issue not raised in the pleadings or 
even suggested in trial Court. It ought to 
I),* done only in exceptioiinl caseg after good 
riiuHO shown and on payment of costs. 00 I. 
C. (>40 = 34 C.L.J. 319; 28 Bom.L.R. 1090. 
Krc.sh oi»portunily cannot be given to prove 
one’s eas«' bv an order of remand. 50 l.C 
933; 29 Hom.L.K. 147 = 100 l.C. 993 (2) = 
1927 H. 125. ^\^lcre a definite case was set 
up in ]>b‘(tdings but no issue was raised or 
evidenro taken, nj»pellato Court should frame 
the issue and decide it before disposal of ap- 
pe:d, wlu'n it is material. 49 l.C. 475. Caso 
can b'l n'manded for findings on issues fram- 
ed on points though not rais&l in tbo plead- 
ings, yet bad governed tho case from the 
first. 10 l.C. 922 = 4 Bur.L.T. 118. New 
isaue.s can be raised and the case remanded 
for trial, wl»en the parties failed to grasp 
tho «>8sontinl questions arising in the caso 
and to adduce proper evidence. 66 l.C. 833. 
An appellato Court eannot remit an issue at 
(lie instance of a party upon a point which 
was not pleaded by him; a party cannot be 
allowed in effect to say that he is prepared 
to allego or prove anything which is neces- 
sary, even if tho allegations are not in ac- 
cordance with the real facts, 1937 A.L.J. 
1252. Appellato Court cannot make a new 
caso for a party and remand tho suit for 
trial of a newly framed issue on such point. 
146 l.C. 981 = 19.33 A. 829, 

Dki-eoation op Power. — When certain 
issues wero remanded to lower appellate 
Court for trial, they cannot be sent to trial 
Court for taking ovidonce. Delegation of 
dufij's is wrong, 71 l.C. 896=1924 L, 354; 
102 l.C, 273 (1); 19 l.C. 970 = 105 P.R, 1913. 
But ace 32 l.C. 634=9 S.L.R. 148 (It may 
bo sent to trial Court for recording evidence 
but tho finding must be by first appellate 
Court). ^Vhero the District Judge sent tho 


case with consent of parties to tho trial 
Judge for record of (Tviclence, it is not open 
to the reapon»lent to contenil that tho report 
of the District Judge based on the evidence 
so recorded is invalid on tho ground that the 
order of remand did not permit him to send 
the case to tho trial Judge to record evid- 
ence. 39 P.L.R. 14 = 1937 Lah. 639. 

Appeal. — No appeal against an order 
under this rule. 7(5 l.C. 816=1924 R. 131. 
See also 34 C.L.J 310; 35 C.L.J. 345; 37 C. 
W.N. 190; 04 M.L.J. 307 = 1933 P.C. 58 = 
(50 I..\. 76 = 11 R. 58 (P.C.); 1935 A. 140; 145 
l.C. 183=37 C.W.N. 190 = 1933 C. 496. WTiero 
there is a remand by tho appellate Court for 
a di'cisiou on certain issuer which had not 
been decided, no appeal lies from such an 
order of remand. 1!>41 A.M,L..T. 24. Order 
calling for a finding, if appealable under 
Cl. 13 of Letters Patent. 25 L.W. 95. An 
order remanding a case under R. 25 to Court 
of first instance for determination of certain 
issues is not appealable. Tlie alteration 
made by tho Oudh Chief Court and High 
Court at Allalmbad in tho language of Cl. 
(u) of R. 1, O. 43, was intended to and docs 
cover by its language sucli orders of remand 
also as are not specifically made under R. 23, 
but may fall to be made by u Court in tho 
exereiso of its inherent jurisdiction ex 
debito justitiae or under the provisions of 
8. 151. Tho alteration in question does 

not cover a remand under R. 25. 10 O.W.N. 
6(54 = 1933 O. 350. High Court in an inter- 
locutory judgment having sot aside tho con- 
clusions but not the decrees of lower Court 
sent down an issue for a finding. On receipt 
of the finding it passed a decree. Held, that 
the order sending down the issue for finding 
was one under R. 25, that it was not a final 
order and that an application for leave to 
appeal to the P.C. against tho said order 
could bo made within 90 days from tho final 
decree. 17 l.C, 258=35 Bom.L.R. 415=1933 
B. 251. 

Revision. — Powers of revision should be 
exorcised only in exceptional cases on 
orders under this rule. 67 l.C 269 = 2 Lah. 
L.J. 662. 

O. 41, B. 28. — Court can go behind find- 
ings even though no objections are filed. 28 
l.C. 597 ; 40 I,(j. 405, Omission to fix a time 
for finding of objections is a more irregu- 
larity and mav be ignorerl if no party is 
affected. 26 l.C. 730 = 1 O.L.J. 681. Where 
no objections to a finding are filed. Court 
may refuse to hear them at the time of 
hearing. 67 LO. 846=3 Lah.L.J. 230. A 
memorandum of objections under R. 25 does 
not require any Court-fee. 105 I.C 108 = 9 
P.L.T. 19. See also 160 l.C. 38 (l) = 193ft 
O.W.N. 113. 
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( 2 ) After the expiration of the period so fixed for presenting such memo- 

Determination of appeal. ^andum the Appellate Court shall proceed to deter- 
mine the appeal. 

27 . ( 1 ) The parties to an appeal shall not be 

entitled to produce additional evidence, whether 
oral or documentary, the Appellate Court. But if— 


Production of additional 
evidence in Appellate Court. 


NOTES. 

O. 41. R. 27; Admi.ssion op Evidence — 
Discretionarv.— R. 27 is intended to ob- 
tiiin udditional evidence and cjuuiot be used 
to teat the evidence of witness. 155 I.C. 511 
= 15135 Rang. 35». The provisions of S. 107 as 
elucidated by K. 27 are clearly not inteude<l 
to allow a litigant wlio lias been unsuccessful 
in lower Court to patcli up the weak parts of 
Ids case and fill up omissions in the ('ourt of 
app.>;.l. rndci- (1. (1) (h) of R. 27, additional 
evid<‘m*e can be admitted only where the 
appellate Court rftjuirr.t it, i.r, finds it need- 
ful, to enahh' the Court to jironounce judg- 
ment. or for any other substantial cause. In 
eitliir case it mua» be the Court that requires 
the additional evidence. The legitimate 
occasion for exeic so of this discretion by 
;ipp -ILate Court is not whenever before the 
appeal is heard a party nfiplies to adduce 
fresli evidence, but on exandniiig the evidence 
a.H it stands, some inherent lacuna or defect 
becomes apparent. The defe<*t niav be pointed 
out by u party or a party muv move the 
Court to supply th<. defect, but the require- 
mont. must be tlie r^'quirement of the Court 
upon its appreciation of the evidence as it 
stands. 58 I. A. 251 = in I*. (’,.-,4 = 103 ] p c. 
14.3 = (il M.L..T. .1851 (P.C.). .SVc nLo 41 P.L.R. 
35)0-1030 I.nh. 455>; 15)37 Lah. 400; 1037 
Lali. 285; 1040 Pat. 101: 1040 Nag 80 = 
15)30 N. L. J. 55)4: 15)37 Cal. 537; 40 

P. L. R. 040= 15)38 Luh. 101; 1038 

A.L..r. 440; 103 I.C. 120; 45 C.W.N 408: 
07 C.L..T. 223; 1035 R. 21; 13 I.C 131=0 
A.L.J. 50; 1030 L. 750; 40 I.C. 808; 120 I 
C. 740 = 1030 M. 343; 64 M.L.J. 440; 42 C. 
075; 132 I.C. 250= 15)31 O 25)8; 80 I.C 721- 
SO I.C. 5)07; 85 I.C. 385 = 1025 M. 181-48 M 

L. .T. 32; 24 S.L.R. 15=1030 S. 105 (F.R.>; 
1935 R. 21; 1033 M. 407 = 37 L.W. 471=04 

M. L.J. 440; 38 C.W.N. 703 = 1034 C. 707; 
147 r.O. 330=1034 A. 175; 150 I.C. 788 = 
1934 P. 00; 01 C. 412=152 I.C. 130=1934 
C. 027; 102 T.C. 152 = 1930 Lah. 933; 38 P. 
L.R. 748=105 I.C. 020=1930 Lah. 37. The 
powers of the nppellnte Court in tlie matter 
of nilmiMion of ndrlitional ovi^lonm nro Bub* 
.iect to limit.atinns which are clenrly laid 
down in R. 2i. The legitimate occasion for 
the exercise of the diseretion is not when- 
ever Iiofore the appeal is heard a party ap- 
plies to adiluce fresh evidence but. when on 
exnrain,‘ng the evidence ns it stands some 
inherent Inenna or defect becomes apparent. 
It may well bo that the defect may bo point- 
ed out by a party or that a party mnv move 
the Court to supply the defect ’but the re- 
ouirement mtist be the requirement of the 
Court upon its appreciation of the evidence 
as it stands. Consequently it is not open to 
tho appellate Court to admU additional evl- 
•^Icnco in appeal even before tho appeal is 


hoard. (G1 M.L.J. 489 (P.C.), Rel. on.) 48 

L. W. 055=1938 Mad. 957= (1938) 2 

M. L.J. 048, See also 40 P.L.R. 198 = 1938 
L. 114. Tho word ‘^requires” in O. 41, 
R. 27 (6) metins that it is necessary. R. 27 
(/>) does not mean that additional evidenco 
should not bo admitted except on the defi- 
nite pronouncement of the Court itself or 
that if the new and additional evidence is 
prodm-od by one of tho parties it should be 
ignored. Tho wording of R. 27 (6) is quite 
against such an •.ntorpretation. Additional 
evidenco may be necessary for the purpose 
of euabling the Court to pronounce judg- 
ment, that is to say, tho Court may find that 
unless such evidence is produced it has not 
sullieiont material before it to decide the 
case or there may bo some other good an<l 
substantial cause. 10 Pat, 371 = 18 Pat.L.T. 
018 — 15)37 Pat. 584. This power should 
ho very sparingly exercised and one 
n-quirenient at least of any now evidenco to 
bo adduced is that it should have a direct 
an«l important bearing on a main issue in 
the case. 10 P. 054 = 58 I.A. 254=01 M.L..I. 
489 (P.C.); IS R.D. 605; 10 Pat.L.T. 49. See 
nf.to 132 I.C. 259=15)31 O. 298; 50 C. 270 = 
3'i C.L.J. 345; 102 I.C. 27; 120 I.C. 740= 
1!'30 .\L 343; 0 O.W.N 1000=13 RD. 834; 
ll!' l.(\ 5()1 = 1S)29 A. 375; 138 I.C. 513= 
1932 O. 227; 1932 M. 709; 15)33 L. 1024. Still 
more s«» in 8e»'ond ap^ical. 18 R.D. 005=10 
L.It. 1.35 (Rev.), Admission of evidence in ap- 

p al is a matter of discretion within cortain 
iim ts prescribed by this rule. 75 I.C. 331 
= 20 O.C. 00; 38 I.’O. (509=15 A.L.J. 21; 85 
l.r. 459= 15)25 P. .504; 98 I.C. 129 = 1927 C- 
140; 138 I.C. 253 (L.). It is not a matter 
(.f right. 8 A.L.J. 175 = 33 A. 379; 1923 C. 
285; 131 1.0. 228=1931 L. 500. An appel- 
late Court lias not unfotterc<l dLscretion in 
the matter of admitting fresh evidence under 
(). 41, It. 27, and a litigant wlio has been un- 
am-ccssful in the lower Court should not be 
allowed to patch up the weak parts of his 
case and fill up omissions in tlio Court of 
appeal. 42 P.L.R. 201. O. 41. R. 27 should 
ho strictly interpreted. Where a document 
was not .'io years old but purported to bo a 
recently made copy and no grounds for a<I- 
mitting secondary evidence wore provwl. 
tleUl, that tho document could not he edmi-- 
t<*d in evidence in appeal. 148 I.C. 820=1934 
L. 529. (’ourt should not take a narrow view 
of the rules of procr*durc. In order to do 
justico between the pnrtirs, Court should 
allow additional e\ndcnce to be ndnuc«i > 
appropriate cases. 132 T.C. .303—1931 • 

181. See also 1937 Lah. 116. .^Iiere the 
documents sought to bo adduced -in ev» 
were not in tho possession of t»«e pn^' 
but were in tho poasossion of “ 
tho party had to take tho lif'lp ^ 
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Court in order to have those documents 
before the Court, but under such circumstan- 
ces the trial Court refused to admit those 
docunionts. iZeW, that tho party wanting to 
produce tliem did not have a fair clionce to 
put up his case, and so the appellate Court 
should remand the case to get thost) docu- 
ments filed. 1936 Put. 631. See also 41 P.L. 
R. 377 = 1939 Lah. 273; 1939 Lah. 205; 1937 
Mud. 544. A Court of second appeal should 
not interfere with discretion exercised by 
tho lower appellate Court. 75 I.C. 331 = 2*6 
O.C. 66; 27 I.C. 827; 1923 L. 30; 42 M 737 
= 37 M.L.J. 125; 20 L.W. 840=48 M.L..T. 
32; 49 C.L..T 478 = 1929 C. 492; 131 I.C. 228 
= 1931 I.. 506; 32 P.L.R. 813; 10 P.L.T. 702. 
unless it were improperly exercised. 129 P. 
R. 191(5 = 36 I.C. 282. Sec also .30 P.L.R. (593. 
Rule not inteude<l to enable nn appellate 
<’-<iurt to roexumine before it, witnesses 
ulrcjoly examine and cross-examined in 
tli«' Court of first instance. 38 A. 191 = 14 A. 
L.J. 121. An appellate Court cannot admit 
freslj evidence in appeal where such adrnia- 
sii»n is not for the purpose of remedying 
8t»nio inherent lacuna or defei-t, but for the 
jiurptifwi of providing corrobonitiort for oral 
lestimony which had been disbelieved !»y th<‘ 
trial .Turlge. Where the oral evidenrjo is 
••omplete, ami would, if beli^wed, substnn- 
tiat<( the cjise of a party, there is no question 
<jf any Immnu or inliorent defwt. If the a»ldi- 
tional evidenc<j is not necessary for tho Court 
to appreciate a party’s case or to pronounce 
judgment on it, it should not ho admittofl. 
1940 Mad. 911=(1940) 2 M.L.,T. 287. 

The failure of a party to examine a materia] 
wifnes.s wli<>n that witm’ss is availnlilc nn«l 
till! conse<|uent existence of a gap in his cjiao 
is not ordinarily a suffleicnt reason for ex- 
amining that witneas in nppi'al, though in a 
cjLse whert* the whole ctiso is in such a ininidle 
that tho .Tudgo in appeal is unable to pro- 
nounce a satisfactory jmlgment without 
further materials, such a procetlure would be 
justified. A party shouhl not bo allowed to 
abstain from procfucing evidence which is ob- 
viously necessary in tho hopo that if nn ad- 
verse comment is made upon the absence of 
this evidence the deficiency can bo supplied 
in appeal. 194 I.C. 810 = 1940 M.W.N. 511 
= 15*40 Mad. 707. Wlioro a plaintiff 
refuse*! to comply trith the ord<Jr for tho exe- 
rutifia of a commission to prepare a mnp 
jind locate a spot and the suit was dismissed 
for want of evidence, on appeal tho appellnte 
C«>urt has no jurisdiction to appoint a Com- 
missioner to prepare a plan and rec.eivo addi- 
tional evidence, merely to supply tho lacuna 
in tho evidence on behalf of tho plaintiff. 
The posy»*r8 under R. 27 ought to bo very 
aimringlv used. 174 I.C. 304 = 1938 Oudh 
135. Procedure prescribed in this rule 
nmst bo strictly followed, especially that in 
Cl. (2) regarding rocnrtl of reasons. .31 I.C. 
873. It is extremely desirnhlo that when tho 
Court exorcises its power under R. 27, it 
slitmhl make a direct reference to tho rule, 
giving its reasons in such u form that there 
is no room for «loubt that tho Court has 


realised the exceptional nature of the powers 
that it ia exercising. 138 I.C. 204=34 Bom. 
L.R. 372 = 1932 B. 230 [61 M.L.J. 489 (P.C.), 
Foil.]. Tho requirements of Kr. 27 and 29 
are so ctirefully framed to ensure that such 
exceptional procedure shall be resorted to 
only in special circumstances and with ade- 
quate safeguards. Court ha*i examined 

a witness at the hearing of the appeal but 
there was no rocor*l of the onlcr, if any, re- 
quiring the examination of that witness, no 
record of tho retisoii for the admis-sion of 
th s evidence, no specification of the fjoints 
to which his evidence was to be (■*>nfiiie(L 
Further the witness was ciilkd at the out-s^-t 
of tho hearing in High Court and not aft. r 
tlic Court hu(l satisfied itself ou examining 
the twidence taken in the lower Court that 
tltero were matters to wiiich his eviilence was 
essential to enable them to do justice binwcen 
the parties. Held, the introduction of the 
evidem-e was vimler tho cin-umstanees highly 
irn'giilar and it must bo entirely discarded. 
33 Born.L.R. 1251=35 C.W.N; 925 = 1931 
1*.C. 175 (P.C.). Where the appellate Court 
summons additional evidence of its own 
motion. n<»t after examining the record of 
the ra.se at tho hearing nn<l in tho presence 
of the pleader for the parties, but after 
rea.Jing the judgment of the trial Court, in 
the privacy of its chamber, and further does 
not record any rejis*»ns whatsoever for a*!- 
mitt.ing fresh evidence as required by R. 27 
f2) or fulfil the requirements of R. 29, the 
nduitirtnul evidence is admitte<l contrarj' lo 
law an.l must be discarded. 162 I.C. 152 = 
15*36 I.ah. 933. The provisions of this rule 
are mandatory. 47 I.C. 12. Sefi contra 64 
I.C. 238. A preliminary nppbcation to ad- 
mit fresh evidence before the appeal is hojtrd 
is not warninted bv thi.s rule. 42 C 675= 
15* C.W.N. 401 ; 158‘T.C. 656 = 15)35 C. *541 [31 
B. 381 fP.C.); 58 I.A. 254=61 M.L..T. 489 
fI*-C.), Foil.] Oral evidence to prove doeu- 
mints .should be allow’ed when the latter are 
admitted. 20 T.C. 542. The fact of a docu- 
ment being of uniinpeachablo nuthenticitv ia 
re doubt very material in considering 
xvlietlier the Court should or should not exer- 
cise its discretion in favour of a party under 
O. 13, R, 2. but in determining whether or 
not an order should be mailo under R ^7 
considerations of a materiallv different 
character arise. 1937 Cal. 537. Docu- 
ment referred to during trial but not pro- 
duced Admission in second appeal allowed 
unrler special circumstance. 177 I.C 547 = 
1938 Rang. 170. Rule 27 (1) (b) ’cannot 
nppl.v to the issue of a commission for local 
investigation by nn appellate Court as it is 
not the production of a document nor ia it 
tho examination of a witness. 1.35 I.C. 243 
— 1932 A. 270, The appellate Court has 
power to issue such a commission under fls. 
107 and 75 and the Court, is not bound to re- 
cord i+R rejiaons. 19.32 A. 270. See alvo 1937 

27 is intended to ol>tain 
ndditiona! evidence and cannot be used to 
test the evidence of witness. 1935 R, 39. 
Where a Barrister who was nn important 
witness to the proceedings at the time of re- 
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gistration of tlio adoption deed, was tendered 
ua a witness at the trial but refused by the 
trial Judge on the ground that he was en- 
gaged us counsel in the case, the appellate 
Court would bo acting rightly in recording 
lils evidence under R. There might have 
boon good reason why the witness should re- 
turn Ids brief and cease to act as counsel in 
the case, but to deprive a party of the evi- 
dence of a witness is a very ilifforcnt matter. 
l.L.R. (1939) Kar. 258=1939 P.C. 152 (P. 
C.). Where an application under O. 41, R. 
27 is made to introduce new evidence in 
appeal without giving adequate reason for 
its non-production at the proper time, and 
the evidence souglit to be introduced has no 
real bearing on the questions involved in the 
appeal, such application sliould not be grant- 
cil as admission of evidence at this stage will 
mean introducing new and inconsistent claim 
iti appeal, wliich the otlier party will have 
no opportunity of meeting. 39 P.L.R. G02 = 
10.37 Lah. 370. 

PHOCt'DUKK. — When additional evidence is 
admitted, sufficient opportunity must be 
given to tender rebutting evidence. 3t) I.C. 
9.55; 1023 C. 300; 25 P.L.R. 1915 = 28 I.O. 
14; 4.3 I.C. 320; 20 L.W. 840=48 M.L.J. 32; 
41 C.L.J. 194 = 1025 C. 071; 98 I.C. 120=1927 
C. 140; 1935 R.I). 319. But sce 5G C.L.J. 
24G. When appellant raises a new plea, not 
pressed in Courts below, the otlior side should 
be alloweil to meet it bv additional e\'ideneo. 
72 I.C. 239 = 2 P. 007. Sec (ih\> 19.38 Pat. 11. 
When documents are a<bnittoil, opportunity 
must bo given for objections to its admisst- 
bility. 1924 C. 403; 1938 Pat. 11. Where a 
jiarty robes upon any documentary evi- 
dnice or in support of a custom 

pleaded by him, for the first time in appeal, 
then before ho can bo alloweil to do so the 
opposite jiarty must bo given tin opportunity 
of rebutting presumption niiiK*d by it ili 
favour of tlie party relying. 1934* T.. 4G2. 
Additional evidonce whieh itiipetichos tlio 
testimony of a witness e.xam'tncd in the Court 
below, sliould not be allowed, jit least with- 
out that witness being cnlle<l and given an 
opportunity to coiitra<liet the additional evi- 
dence. 3G A. 03 = 41 l.A. 7G = 2G M.L.J. l.'53 = 
18 C.IV.N. 521 (P.C.). The only function of 
a Court of facts is’ to do completo justice 
between tho parties. Court should not' reject 
<locunient3 ns to the genuineness of which 
there coubl possibly be no room for doubt on 
such technical grounds ns that they wore 
producofl at a last stage, etc. 10 Pat.L.T. 
3.50 = 1029 P. 324. See aUo 1030 P. 105. 
Courts should refrain from sending for tho 
records in an informal manner for tho pur- 
pose of looking into document* which had 
never been legally tendered in evidence. 1030 
L. 750. In a case governed by the specific 
directions contained in Rr, 27 and 28, an order 
of remand purporting to be passed by the 
Court in tho exorcise of its inherent power is 
vitiated by material irregularity. 133 I.C. 
205=1931 M. 791=60 M.L.J. 475. See also 
69 B. 430=37 Bom.L.B. 241 = 1935 B. 222. 


Record of Reasons. — Reasons for admit- 
ting additional evidence should be recorded. 
38 B. C65=16 Bom.L.R. 641=68 I.C 719- 19 
I.a 572; 50 LC. 805; 15 I.C. 250 = 15 6.C. 
253; 41 C.L.J. 194=86 I.C. 646=1925 C 
671; 118 LC. 315; 1931 P.C. 175=35 C.W.N. 
925; 9 O.W.N. 379 = 1932 O. 227; 64 M.L.J. 

— M. 407. An appellate Court ad- 
mitting fresh evidence is bound by R. 27 
(2) of O. 41, to record its reasons for so 
doing, and under R. 29 must specify the 
points in whieh the evidence is to bo confined 
and record on its proceediugs tho points so 
specified. 42 P. L. R. 261. See also 
48 L. W. 797 = 1940 Mad. 372 = (1940> 
1 if. L. J. 50. Omission to record rea- 
sons renders order without juris- 

diction and tho consent of the parties can- 
not validate such an order. 49 I.C. 510; 
41 Bom.L.R. 841 = 1039 Bom. 401; (1938) 2 
M.L.J. 740=1938 M.W.N. 1080=48 L.W. 546. 
Sec cotUra 51 LC. 50; 64 LC. 38; 90 LC. 
756; 5 C.Ij.T. 32 (record of reasons for ad- 
mitting further evidence is only directory — 
not imperutivo). It is established that when 
both parties agree that further evidence is 
iH'Coasary and admission of tlmt evidence is 
mado by consent, any failure on the part of 
the Judge to record in due form tho reasons 
for tho admission of tliat evidence is not a 
matter which would justify the reversal of 
the judgment or tlio rejection of the addi- 
tional evidence. But it cannot bo said that 


morn absence of objection to the admission 
of additional evidence in appeal is a bar to 
tho raising of objections to the correctness of 
the admission or to make it a ground of 
reversal of tho juilgment baaed on that ovi- 
<lenro in second appeal. Tho absence of ob- 
jection becomes important only when it ap* 
pears to have been equivalent to a con- 
s.ut. 19-10 M.W.N. 511=1940 Mad. 707, 
Sec also (1938) 2 M.L.J. 740. The formula 
admitted ‘in tho interest of justice' may mean 
everything or ma.v mean very little. The 
>vord ‘ref|uircs’ in R. 27 (1) (h) moans ‘finds 
it needful’. 48 L.W. 797 = 1038 Mad. 
.372= (1938) 1 M.L.,L 50. Admission without 
roi-ording reasons is illegal. .32 I.C. 826— .3 L. 
W. 16.3; 71 I.C. 289 = 1924 A. 30.3. Rcjwoos 
for admwsion could bo recorded in tho judg- 
ment. 85 I.C. 676 (2) = 1925 A. 752. When 
tlio reasons are apparent in tho judgment, 
they need not be separately recorded. 22 M. 
L..r. 14=12 I.C. 673; 5 C.L.T. 32. Non- 
recor<l of reasons is an irregularity and a 
fresh trial may be ordered in certain circum- 
stances. 1922 C. 48 = 77 I.C. 6.56. But see 
98 I.C. 137 = 1927 C. 126; 14 L.R. 360 (Rov.) 
= 17 R.D. 507. No reasons 
t ons not raised — Effect. 90 I.C. 756— 

C. 369. Tho mero examination of_ the de- 
fendant by appellate Court on certain 
which are apparently obscure os regards 
execution of n receipt docs not amount t 
taking additional ovidenco specially when the 
juilgmcnt of lower Court is not influenc^ b 
such Court; ami hone.* tho finding . 

by lower Court is not vitiated oven ^^oufh n 
reasons nre recorded for taking the go— 
evidonce. 144 I.C. 92 (1)=34 P.L.R- 
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1U33 L. 328. Wheu appellate Court iasued a 
commission and on the rox)ort of the commls* 
siouer gave a lindiog, witliout recording 
rciisons tor admitting additional evidonce, the 
rinding ia not binding being based on the 
report of the commission which is inadniissi- 
blo without record of reasons. 11>23 A. 413; 
1 L.W. 771 = 28 LC. 11; li)27 A. 175. See 
contra 48 I.C. 137 = 111 P.W.R. 1918. “The 
peculiar circumstances of the case’* ia no rea- 
son. 19 I.C. 572. Where an appellate Court 
buses its judgment on an entirely new case, 
raised for the lirst time in the appeal, and 
in support of the case admits and relies on 
evidence, which is improperly admitted, inas- 
much us It does not come under R. 27, its 
juilgiueut cannot bo upheld in second appeal 
and the Court sitting in second appeal will 
not take into consideration the new case. 1938 
tSiud 198. 

S\'u.sr.\NTi.^L C.KUSE — Wu.vT IS. — Additional 
evidenco may bo taken on substantial causes, 
othi^r tlian those particularly specitied ninl 
in^H-ssury to meet emls of justice. 2 P 070 
= 50 I. A. 180 = 45 578 (P.C.); 1923 

L. 584; 30 I.C. 402 = 38 M. 414; 22 M.L.J. 
14=12 I.C. 073: 14 I.C. 140 = 30 M. 477. 
Wliat is substantial cause will dcjx'nd on the 
facts of eiudi ease. 32 I.C. 908. Where on 
almost every iuiportaat point there is an 
iaht*reut lacuna on the record and it is not 
piiKsiblo for appellate Court to come to a 
sntisl'aftory tiadiiig on the ^jueslion in issue, 
tlie only proper eouive is to remit tho case to 
trial Court for further eai^uiry under R. 27, 
C. P. Code. 35 P.L.R. 779=1934 L. 004 (2). 
Ste aha 14 P. 595=10 P.L.T. 013=1935 P. 
178. Discovery of fresh evideneo and in- 
ability to pro(lu *‘0 it through no fault or 
nogiigeuco of the party is substantial cause. 
28 I.C. 094 = 28 M.L..T. 334; 47 A. 412=23 

A.D..I. 193. See contra 80 I.C. 505 = 1925 N. 
284. Discovery of fri-sh evidence under such 
cireuiastaufi's as would warrant an applica- 
tion for review under O. 47, K, 1 may bo 
brought under “unv other substantial cause.” 
88 I.C 580=1925 A. 808. See contra 84 I.C. 
74 (2) = 1924 B. 227; 01 C.L.J. 373. Addi- 
tional evideneo can bo allowcrl when there* has 
been a wrongful refusal to grant an ad- 
journtnent by lower Court. 23 Bom-L.R. 769 
= 40 B. 184. Appellate Court ran examine any 
jmrties if for the sake of doing justice and 
for the purpose of mtiking sure of facts, it 
is eonsidi'red necessary. 42 A, 48=17 A.L.J, 
945. Further evidence can bo advanced in 
appeal when a party has been prevented by 
tlie action of trial Court from adducing all 
the evidence ho could. 37 M. 455=22 M.L. 
J. 217; 90 I.C. 030. Wiere as a result of a 
misapprehension of tho ruling of trial Court 
ns to burden of proof and as to who should 
b*ad evidence, a parly to tho suit refuses or 
is not permitted to adduce evidence, it is 
necessary that appellate Court should inter- 
fere with the decree and allow the party an 
opportunity to adduce evidence in support of 
tho ease, as that is nccesaarv in the ends of 
justice. 40 L.W, 848 = 67 M.L.J. 831. Addi- 

C. C. M.— 172 


tionul evideneo can bo allowed if there lias 
been failuro of justice by reason of absence 
of proof on a technical aspect of tho case, 
21 L.W. 210 = 86 I.C. 576 = 1925 M. 444. Case 
where suflicient cause was held to exist. 
1934 A. 948 = 153 I.C. 674. 

Substantial c^vuse — What is not. — That 
evideneo already adduced is unsatisfactory 
and insuflicient, is not a substantial cause. 39 
I.C. 886 = 25 C.L.J. 473. Sec also 136 I.C. 17 = 
1932 L. 135. Where a party htuj had plenty 
of opportunity to examine a person us wit- 
ness but fails to do so appellate Court may 
rt^^'uso to permit his examination as witness 
for the first time. 12 P. 359 = 14 Pat.L.T. 
(«upp.) 1 = 1933 P. 306; 1941 O.W.N. 613 = 
1941 O.A. 412. Nor negligence of pleader in 
not tendering evidence at proper time, 125 
I.C. 33; 33 Bom.L.R. 608=125 I.C. 423 = 1930 

B. 272; 32 P.L.R. 813; 1940 A.W.R. (C.C.) 
428=1940 O.W.N. 999. As to negbgcnce of 
guardian, see 1929 L. 21. Nor the more fact 
tiiut a litigant was not aware of the exist- 
ouco of documentary evidence at the time of 
trial. 68 I.C. 334. Tliere is no sufiioient 
cause to admit adilitional evidence when a 
point is sullicienfly covere«i by au issue and 
tho parties had every opportunity of produc- 
ing evidence on it. 49 I.C. 115 = 5 O.L.J. 
7()H; 102 I.C. 27. Sec alio 139 I.C. 444 = 
1932 M. 709. Tho mere fact that plaintiff 
might have been better advised to supply for 
a comniission at tho trial of the suit would 
not by itself warrant the issuing of a com- 
mission by appellate Court. Far less could 
it bo held to justify appellate Court in issu- 
ing a general order for the admission of 
such additional evidence as cither of tho 
parties might wish to produc.e. 148 I.C. 962 
= 15 Pat.L.T. 142=1934 P. 284. 

TjiiE OF ADMISSION. — The legitimate occa- 
sion for admitting additional evidence is 
when on examining records there is an inhe- 
rent defect. 40 C. 402 = 17 C.W.N. 615; 10 
I.C. 332; 31 B. 381 (P.C.); 66 I.C. 370; 31 
M. 114; 42 C. 675=19 C.W.N. 401; 4 Put. 
L.T. 418 = 71 I.C. 881; 53 I.C. 567; 55 I.C. 
226. See also 58 I.A. 254 = 10 P. 654 = 61 M. 
L.J, 489 (P.C.) and other cases cite<1 in tho 
commencement of tho notes under the rule. 
Ordinarily it is not desirable to hear an 
application for further ev'denoc until appel- 
late Court has heard tho appeal and con- 
sidered the evidence alrt*adv on record, 120 
I.C. 746 = 1930 M. 343. See alto 1931 P.C. 175 
— 134 I.C. 669 (P.C.), A preliminary applica- 
tion to admit fresh evidence before the ap- 
peal is heard is not warranted by this rule. 42 

C. 675=19 C.W.N. 401, Appellate Court can- 
not admit documents after arguments are 
closed without recording reasons therefor. 63 
I.C. 423 = 19 A.L.J. 402; 1924 C. 403; 35 I. 
C. 698 = 24 C.L.J. 457; or in tho absence of 
tho opposite party. 37 P.L.R. 563. 

When additional evidence could be 
ADMITTED— Illustrative cases. — Admitting 
fresh evidence is not confined to cases where 
tho Court sue motu desires to call for fresh 
evidence. 12 I.C. 332 = 14 O.C. 327. Whether 
additional evidence should bo admitted 
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aliouhl be ilccided when appeal is actually 
heanl. 9b l.C. 129 = 1927 C. 140. Additional 
eviilenco can be admitted when party 
tlirouj^li no fault of his was unable to province 
It at the trial. 12 LC. 332 = 14 O.C. 327. Appli- 
eaiit must siiow exercise of due diligence and 
care in searcli for documents, 12 L 172 = 
1!»30 L. 1U04; 10 Pat.L.T. 10=115 l.C. (>74 = 
1929 P. 98. An appellate Court can issue a 
commission for examining accounts and 
remedying mistakes and omissions made by 
tlio previous Comnussiouer. 3 L. 382=1923 
L. 115. Appellate Court can refer to state- 
ments not on record but referred to by trial 
Court and contained in tlio roeortl of a 
connected case. 32 l.C. 312=193 P.L.R. 1915, 
Where a document proving the Hnul publi- 
coition of a record-of-nglits is admittetl in 
eviilenco by ap{)ellato t-ourt without any 
(d)jection, tlie docuuu’nt being simply a 
report mentioned in an order-sheet of a 
Hevenuo Utlicer exhibited in trial Court — the 
report not having been put in before tr.al 
Court — jind appellate Court takes the report 
as additional evidence in order to enable it to 
jironouni’.o the judgment in the cji.se, the 
reception of the additional evidence is not 
illegal or unwarranted under It. 27. 40 C.W. 
N. 821. Admission is to be with a view to 
emible the Court to jiasa judgment in favour 
of one party, but it is to bo only when the 
original one is dcf(ct\v(. 57 l.f\ 843; 47 l.C. 
141 Fresh evidence on cpiestion of fact not 
admi.ssible, 9."> l.C. 300 (2)=192t) C. 941. 

An application for Iwang adjudicated Jin 
in.solvcnt was dismissed by District .lodge 
on tho ground tluit appellant had failed to 
prove tliat ho was unjible to pay debts and 
that the stpisires which were part of his assets 
were worth muidi more tlmn wlmt njipel- 
Innt' had represented them to be ami that he 
harl mjiilo no attempt to sell them or to obtji n 
the permission of tho Deputy Commissioner. 
Ho ap[>«i.lod to High Court and along with 
tho memorandum of appejil filed a copy of a 
subsequent order of tho Deputy ('ommis- 
sioncr rejecting his tipplication for pennission 
to sell tho squares for a certain price. IltUl, 
that even if this appeal were to be ilismiastvl 
as it wjts competent to the appellant to file a 
fresh application for adjudication before 
District .lurlge, and in tho procecilings on 
that application to prove the fact that the 
Deputy Commissioner had refused to grant 
him SJinction to sell the squares, this was a 
fit case in which High Court should exercise 
its powers umler K. 27 and ailmit the copy of 
tho order of the Deputy Commissioner. 10.33 
1.. 823=147 l.C. 190. Where in a suit for 
ejwtment the defendant pl«*aded tluit ho 
held under a written lc*jise which he had lost 
but the suit was decreed and tho lease 
was subsequently discavored and a review 
against the decision on tho ground of dis- 
covery of new' and important evidenre was 
also dismissed, on a question ns to whether 
that e\*idenco could bo admitted in an appeal 
against tho order of ejectment of the trial 
Coxirt preferred after the application for re- 


view and before its dismissal, it was held 
that in the circumstances the document should 
bo udmitteil and that tliere was no absolute 
prohibition against tho admission of evidence 
after the failure of such a review application. 
1941 H.D. 825=1941 A.W.R, (Rev.) 843. 

When evidence could not be admitted— 
lLi,u.STit.\TivE CA.SES. — If evidence, which 
was either in the pos.session of partces at tho 
time of tho trial or which might with proper 
diligence havo been obtained, is oither not 
produced or Juis not been procured, and the 
ciiso is decidetl adversely to the party to whom 
.such evidence was available, no opportunity 
for producing or using that evidence in 
appeal ought to bo given to that party. 39 C. 
W.N. 322. More especially in the absence of 
spwial circumstances explaining such non- 
j»ro<luction jit the proper time. 42 L.W. (J58 
= 99 M.L.J. 707. And also where he is 
unjiblo to tell tho Court what tho documents 
are or what their relevancy is. 17 Pat.L.T. 
7()9=193() P. tiOO. An appellate Court should 
not, In the absence of sufficient explanation, 
nilmit a doiuiment sis a matter of course in 
a[)pe;il, when no attempt wa.s made to pro- 
duce it in tho trial Court. 1936 O.W.N. 722. 
Or when there is notliing to show that tho 
trial Court refused to receive tho same when 
tend«*re<l. or where tln^re is no inherent lacuna 
or dcf<*ct in the evidence ns it stands, 39 C. 
W.N, (i(»8 = 62 C.L..J. 251; 43 L.W. 722 = 1936 
M. 385=70 400. Much more so when 

The f>arty was given an opportunity in tho 
original Court for ])roducing it. 1935 R. 21. 

In t|je absence of any lacuna in (he evidence 
as it stands on the r<vord, the appellate Court 
wll be going out of its way if it summons 
jidditionjd evidence in an appeal for tho sole 
purpose of comparison of handwriting and 
signature in jlocuments. 156 l.C, 253 = 1935 

\ Jt .)o5. 


Discovery of evidence. — Original docu- 
'n'*nt which was supposed to bo lost, of which 
lei'ondnry evidenro was given, could be 
admitted in appeal. 32 l.C. 711. \Mien fresh 
'vidence was n\*ailnblo only long after ibs- 
Kissil of sa>t, it can be admitted in appeal. 71 
r.C. 453 = 37 C.L.J. 491. See contra 53 LC. 
>67. Discovery of fresh evidence >9 
jronnd for admission of it. 97 l.C. 369 = 1927 
V. 11 (34 r.A. 115, Foil.). 

Excluded evidence. — Evidence improperlv 
‘xcluded bv the trial Court, can he admitted 
n appeal.* 34 C.L..T. 160=26 C.W.N. 1022; 
!7 l.C. ,516. This does not amount to taking 
idditionnl evidence, 52 T.C. 327, AddiMona 
■vidence can bo admitted wh^ the 
vas due to inadvertence or ’ 

‘speciallv when it consists of documen 9, ‘• 

genuineness of which cannot ho impenc 
4 P.R. 1916 = 33 l.C. 813. 

Subsequent events. — Where 
ippoal from a decree In n rent suit, a 
a paasexl In favour of tho 

mit, tho latter should be admitted ^ 

lenco. 64 T.C. 721. make 

1925 P. 612. Wlion 

1,0 relief grn^ntwl inappropmt • p 

rvidence can bo taken. 48 I.U. 
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W.B. 1918. Public (locumcnts coming into 
oxistenco after the filing of second appeals 
may be admitted by the High Court. 4 Pat. 
L..I. 312 = 50 I.C. 857. Kitcaj-i-am wliich was 
prepared after tho appeal was filed was ad- 
mited in evidence in appeal. 132 LC. G = 31 
P.L.R. 1012. Statements of witness in pro* 
cieediiigs under Lunacy Act commenced after 
dismissal of suit between same parties were 
admitted at appellate stage. 1927 P.C. 123 = 
20 L.W. 94 = 31 C.W.N. 1087 (P.C.). 

Waivkii of oiwECTioK. — A party cannot 
object to a portion of evidence admitted on 
appeal and at the same time rely on another 
portion. 1922 N. 119. ^^^»e^o a party fails 
to object to tho reception of ndtlitional 
«*videne“, at the time of hearing of the appeal, 
he cannot raise the objection in 8e<'on(l 
upp«il. 159 I.C. 400=1930 P. 57 (public 
documents); 17 Put.L.T. 709 = 1930 P. 000 
(objection to scrondurj’ evidence on ground 
of irrelevancy and inaccuracy). 

('ON.SFNT (IF FAKTiaS KUC ADMISSION' 
OF ADiUTiOKAi. EVIDENCE. — Where by 
»onsent of parties the appellate Court 
admitted additional esidenee, and the 
ifUBniiK given by it did not strictly 
«-oinplv with the terms of O. 41, R. 27, 
that tho consent of tho parties may be treat- 
ed lUH an ntlmission by both parties tliat the 
groumls for admitting nd<litional evid(*nco 
exiBte<I. Still the .ludgo is not absolved from 
the reejuiretnent of satisfying himself as to 
the iiec«‘ssity for this evidence but tlie con- 
sent may to a largo extent eover tljo defects 
in tho ns’ord of the reu.sons for tho order. 
Even if tho reasons recorded liy the Court are 
ihcnuMl inadequate, the consent of the party 
to tin* mlnvKsioii of further evidence pre- 
cludes him from questioning the admissibility 
of that evidence in suba<*quent proceedings. 
Cii) I.C. 22d. Not Poll.) 1939 Mad. 54 = 48 L 
W. r)4«5 = (1938) 2 M.L.J. 740. See aUo 1940 
Mad. 707. 

What cori.D not be admitted. — Evidence 
teiulered at the time of argument in trial 
Court and rejected should not bo admitted 
in appeal. 1921 L. 279 = 4 L.L..T. 371. Ap- 
p'dlnfo Court should not examine an attest- 
ing witness who by inadvertence had not 
been ealled in first Court. 5 P.L..T. 263 = 
56 I.C. 983; for an exceptional case, sec 11 
A.L.J. 371=21 I.C. 619=35 A. 353. 

Neoi.iok.nce. — A litigant is not entitled to 
indulgence of being nllowed to adduce addi- 
t'onnl evidence if lie was negligent in the 
Courts below. 47 C. 662 = 47 I.A. 11=38 M 
L..T. 424 (P.C.^: 56 I.C. 983 = 1 Pnt.L.T. 701. 
Ailditional evidence cannot be allowed when 
tho party had deliberately declared in the 
lower Court that ho had no evidence. 25 I. 
C. 587=16 JLL.T. 301. 

Dibooveiiy of evidence. — E vidence could 
not bo admitted in appeal on the ground that 
it was diflc^v(n-ed after tho filing of the 
appeal. 9 I.C. 251=9 M.L.T. 323; 1926 O. 
74 . 

Pi’BMO DOCl’MENTS. — It *0 not propcT to 
admit a judgment which is not inier partes 
nor conclusive and is simply an addition of a 


disputable point to the already existing evid- 
ence. 50 I.C. 119 = 23 C.W.N. 242. Settle- 
meat papers cannot bo admitted after first 
Court’s decision. 29 I.C. 219. Documents iu 
possession of a party cannot be allowed in 
evidence in second appeal. 103 I.C. 215 = 1927 
L. 574. See aha 39 C.W.N. 322. 

Expekt evidence. — Where in a suit on a 
promissory note appellate Court being unable 
to believe evidence on eitlier side acted upon 
tho report of the tliumb impression bureau, 
to whom it sent the document, luUl, that the 
procedure was unwarranted by law. 28 I.C. 
321. In a suit on a liandnoto the deiendant 
pleaded alterations in tho note. Tiu* suit was 
d(N?rced. In appeal Court obtained a written 
opinion as to the date of stamp affixe<i and 
used it for giving judgment in favour of 
flefendunt. Held, that tho opinion not having 
Ix-en formally proved and the plaintiff not 
hav-ng been given an opportunity of cross- 
examining tho person gitdng the opinion 
thereon ought not to have been taken in e\'i- 
donee. and the finding of the Ju<lge baseil 
upon the ojiinion c.ontained in that letter must 
bo discJirded. 11 P. 782 = 1932 P. 352. When 
no application was made to appellate Court 
to admit a document excluded by trial Court, 
appellate (’ourt miglit refuse to eonsidiw the 
ducuim’nt. 28 I.C, 378 = 28 M.L.J. 115. 

Second afpeai., — High Court in second 
apprtil can adiu'-t fresh evidence, if nec'^s- 
.sar.v, for the disposal of the appeal. 52 I.(’, 
(52.')= 1919 M.W.N. 455. Tho production of 
ailditional (‘videnco in second appcnil is open 
to strong obj(*ction. But an exception can 
bo tnaile in a case whore it is neccssarj’ to 
prove wlmt the entries in the revenue papers 
throughout the years prior to the suit have 
been. 1941 R.I>. 19. Where the additional 
evidence was within the knowledge of the 
appellant all along and he has not explained 
why he did not produce it at the trial, he 
cannot be allowed in second appeal to fill 
up gaps in his case by calling sucli evidence. 
Obviously O. 41, R. 27 does not apply to 
surh a case. 43 P.I...R. 41. Whore a’ re- 
gIstcrCil document whicli wius liebl to bo in- 
admissible in evidence on the grouiul that 
it Iiad not been properly presented for re- 
gistration is after the doc-sion of the appeal 
re-registen'd under the provisions of S. 23-A 
of the Registration Act, and the defect on 
the baft'.s of which it had boon held to be 
imidmissiblo was removed, the ro-registered 
document can bo admitteil in evidence on 
second appeal. 40 P.L.R. 432. Evidence im- 
properly admitted in appeal will not be con- 
sidered in second appeal. 40 C. 402 = 17 C. 
W.N. 61.5; 129 P.R. 1916 = 36 I.C. 382; 19.30 
L. 750 (1921 L. 279, Poll.); 10 Pat.L.T. 10 
= 115 I.C. 674 = 1929 P. 98. S<e also 16 
Pnt.L.T. 49; 81 I.C. 999 = 31 C.L.J. 261 = 
1925 C. 98. Findings based on evidence ad- 
mitted in appeal will not be interfered w'th 
in second appeal. 10 Pat.L.T. 49 = 1935 P 
105 (2); 40 C.W.N. 821. Waiver of objec- 
tion, what amounts to. 55 I.C. 226. Effect 
of ^Tn^ver of ob.jeetion to admit evidence. 

36 C. 833 = 13 C.W.N. 830 (P.C.). men 
judgment of an appellate Court was deliTCred 
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(a) the Court from whose decree the appeal is preferred 
admit evidence which ought to have been admitted, or 


has refused to 


{b) the Appellate Court requires any document to be produced or anv 
^ntiaf cau^sc enable it to pronounce judgment, or for any other subs- 


the Appellate Court may allow such evidence or document to be produced or 
witness to be examined. ^ * 


(2) Wherever additional evidence is allowed to be produced by an Appel 
.late Court, the Court shall record the reason for its admission. 


LOG. AMS. — (Allahabad and Oudh.] O. 41 , r. 27 (i) : 

(i) Insfrl the following as clause {b) : — 

" (6) the evidence sought to be adduced by a party to the appeal, which after exercise of 
due diligence, was not wHhm his knowledge or could not be produced by him at the time when the 
decree or order under appeal was passed or made, or ” 


(2) Convert the existing clause “ (6) ” into “ (r) 

‘[Madras.] Subslilule the following : — 

Production of additional evi- , , parties to an appeal shall not be entitled 

dcnce in Appellate Court. \? whether oral or documentary, in 

the Appellate Court. But if— 

(fl) the Court from whose decree the appeal is preferred has refused to admit evidence 
which ought to have been admitted, or 

{b) the parly seeking to adduce additional evidence satisfied the appellate Court that such 
evidence, notwithstanding the exercise of due diligence, was not within his knowledge or could not 
be produced by him at or before the time when the decree under appeal was passed, or 


LEG. REF. 

‘For/ St. George Gazette, Part II, p. 725, dated 
19th August, 1941. 


NOTES. 

in ignorance of the judgment of High Court 
delivered the prior day in a connected suit, 
tlm judgment of High Court could not bo 
a<lniitted in second appeal, but the proper 
course would bo to apply for review or re- 
vision. 51 I.C 0.")2 = 29 C.L..I. 313. See 
contra 52 I.C. 025=1919 M.W.N. 455. Sec 
also 49 C.L.J. 478 = 1929 C. 492. 

Appeal. — See 1937 Sin^l 233. An order by 
an appellate Court refusing to admit fresh 
evidence under R. 27 is not appetdable. 18 
R.D. (505=10 L.il. 135 (Rev.). Whore an 
order for the reception of additional evidence 
in appeal is made by the appellate Court 
without giving any reasons therefor, as re- 
quired by O. 41, R. 27, there is no doubt a 
substantial error or defect in procedure but 
where it has not interfered with the deci- 
sion on the merits the decision cannot be 
interfered with in second appeal. 1939 A. 
L.,T. 903 = 1939 All. 603. 

Revision. — The order of the Court permit- 
ting additional evidence is discretionary and 
it could not bo set aside in revision. 137 I.C. 
513=33 P.L.R. 330. Where the lower appel- 
late Court wrongly remands a case under in- 
herent power without adopting the procetlure 
laid down in R. 27, High Court can interfere 
in revision 59 B. 430 = 37 Bom.L.R. 241 = 
19.35 B. 222. 

Remand. — O. 41, R 27 (1). (6), confers a 
limited power on an appellate Court to bo used 
where dertain deflDibo ervidcnce is roquirled and 
it docs not entitle a Coart to allow a plaintiff 
to add to his case, evidence which ho should 


have added in the first instance. There can- 
not be a remand, to allow a plaintiff to 
])roduce any additional evidence ho wants, 
on the ground that the evidence on record 
is not sufficient to prove liis case. 1938 A-L. 
J. 930=1938 All. G21. 

Review. — The ordinary way of bringing 
now and important matter to the notice of 
the Court which was not within party’s know- 
ledge at tho time of decree, is by way of 
review. 47 B. (574 = 25 Bom.L.R. 310. See 
also 51 I.C. (552 = 29 C.L.J. 313; 52 I.C. 025 
= 1919 M.W.N. 455. 

O. 41, R. 27 (1) (b) (as altered by Alla- 
habad High Court). — Under tho new sub- 
R. (1) (6) of R. 27 introduced by the Alla- 
habad High Court, tho question of admission 
of new evidonro does not dejicnd on the 
requirements of the appellate Court, and a 
party has a right if ho satisfies the Court 
that ho oxerciscil duo diligence and tho now 
evidence was not within his knowlodgo^ or 
could not l>o produced by him at the time 
when tho decrcio or order un«ler appeal was 
passed or made. 159 I.C. 202 = 1936 A. 817. 

O. 41. Rr. 27 and 29.— When additional ^4- 
tlenco is to bo admitted in appeal for the 
first time, reasons should bo given and alw 
tho points on which tho evidence is to_ bo 
recorded should also bo specifleil 
by Rr. 27 and 29 of O. 41. Those should W 
reconled in a sepnrnto order before the e * 
donee is let in so that tho other side wouW 
know on what points tho additional cvid^co 
is going to bo led and whether any . 

in rebuttal should bo adduc^. 07 

follow the procedure laid down 
and 29 of O. 41 is a gross irregularity. 4i 

Bom.LJt. 841 = 1939 Bom. 401. 



0. 41, R. 30] The Code op Civil Procedube (V of 1908). 


1373 


(«) the appellate Court requires any document to be produced or any witness to be examined 
to enable it to pronounce judgment, or for any other substantial cause, 

tlic appellate Court may allow such evidence or document to be produced, or witness to be examined.’ ’ 

[Patna.) O. 41, r. 27 (i). — Insert the following as cl. (b) : — 

“ (6) the party seeking to adduce additional evidence satisfies the appellate Court that 
such CNidence. notwithstanding exercise of due diligence, was not within his knowledge or could 

not be produced by him at the lime when the decree or order under appeal was passed or made 
or.” ^ ’ 


Convert the existing clause “ (6) ” into cl. “ (c) 

28. Wherever additional evidence is allowed to be produced, the Appellate 

\t A . X,- A 1 .• ! either take such evidence, or direct the 

evidence additional from whose decree the appeal is preferred, or 

any other subordinate Court, to take such evidence and 
to send it when taken to the Appellate Court. 


29. Where additional evidence is directed or allowed to be taken, the Appel- 

_ . ^ . . . . . Court shall specify the points to which the evidence 

recorded " on its proceedings the 

points so specified. 

Judgment in appeal. 

30. The AppelIate«Court, after hearing the parties or their pleaders an I 

Judgment when and where ^ Proceedings, whetlier on 

pronounced. appeal or in the Court from whose decree the appeal is 

preferred, to which reference may be considered 

necessary, shall pronounce judgment in open Court, either at once or on some 

future day of which notice shall be given to the parties or their pleaders. 


NOTES. 

O. 41. R. 28. — Documents should bo exhi- 
bited, i>8 B. 605. On renmnd lower uppelluto 
Court can appoint CommisaiontT to examine 
witm.'flses, 1U25 L. 3!>. Lower ai)pcUato Court 
calling for revised findings on the ground of 
evidence being shut out — Trial Court's d'*cree 
set aside — Validity of order. 106 I.C. 408 = 
1027 M. 1065. 

O. 41. R, 29.— The rulo in O. 41, K. 29 ser- 
ve's a very useful purpose namely that it en- 
Burc's that the appellate Court will consider 
exactly on what points there is a lacuna 
which requires to he rectified and also that 
an opportunity will be given to both sides 
to ailduco additional eviilence on particular 
points on which additional evidence is allow- 
ed to be taken in appeal. 48 L.W. 797 = 1938 
Mad. 372=(193g; 1 M.L.J. 50. Sec also 42 
P.L.R. 261. 

O. 41, R. 30. — An appellate Court is not 
entitled to dismiss an appeal for want of pro- 
secution merely because the appellant or his 
pleader is for any reason unable to argue tlio 
appeal. Tho Court, if It thinks fit to refuse an 
fuljonrnment applied for by the appellant or 
his pleader on the ground of inability to 
argue tho case, must, after such refusal, pro- 
ceed in the manner laid down by Rr. 30 and 
31. It is bound to decide tho appeal before 
it, to pronounce judgment in open Court con- 
taining tho points for determination, its deci- 
sion thereon and tho reasons for that deci- 
sion. 19.37 A.L.J, 174 = 1937 A. 284, See 
alio 1940 A,L.J. 121. A Court is justiOed 
in dismissing the appeal for want of pro- 
secution only where a party Is hound to do 
something and has fnile<] to do it. The law 
gives an absolute right to the appellant to 


bo lu'ard; this right eajinot be converted into 
The appellfiiit may or may not avail 
himself of tins right; and nierelv becauso 
ho does not avail himself of his right to argue 
his appeal, ho cannot be said, to bo guiltv of 
•‘want of prosecution" of his appwil. The 
liisiuissal of tho appeal in such a case for want 
of prosecution is not justified and is liable 
to bo set aside. 1937 A. 284. Judgment was 
not pronounced in open Court and a party 
had notice of the date of its pronouncement— 
Limitation for appeal. See 51 I.C, 239 = 

V '^4t* = i93n 

I,).. Where an appeal is dismissed under 
K. 11, the provisions of Rr. 30 and 31 relat- 
to judgment and R. ,35 relating to decree 
Iv.wc no application and the Court which 
pmssed the decree tippealed from has juris- 
diction to entertain an applfcation for amend- 

^^2 I.C. 143 = 1933 N. 
11/. There is nothing in 0. 41, R, 30 to 
prevent a Court from deciding a preliminary 
issue before passing its final judgment, and 
an or/ er nnnoimced in two parts 'a, therefore, 
not illegal. 39 Lah.L.T. 31. Wlioro an np- 
pellant appears personally, but is not pre- 
p^rircd to argue tho appeal, tho appellate 
t/Ourt can dispose of tho appeal under R. 30 
and not R, 17 of O. 41. But in such a case 
It 18 not necessary for the Court to give a 
decision on any point or tho reasons for tho 
decision, inasmuch as there was in fact no 
point for determination raised before the 
Court. It is sufficient for the Court to pass 
an order of dismissal for default, which does 
not necessarily mean default of appearance 
but rather means dismissal for default of 
proof. I.L.R. (3940) All. 220 = 3940 ALT 
12(3 = 3940 All. 248. 
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Contents, date and sig- 3 1 . The judgment of the Appellate Court shall 

nature of judgment. be in writing and shall state — 

(a) the points for determination ; 

(b) the decision thereon ; 

{c) the reasons for the decision ; and 

(</) where the decree appealed from is reversed or varied, the relief to which 
the appellant is entitled ; 

and shall at the time that it is pronounced be signed and dated by the 
Judge or by the Judges concurring therein. 

NOTES. ia basfd. 03 I.C. 436. Appealable juilgmenta 

O. 41. R. 31: Scorr. — Appellate Court must contain findings on all important points. 
rnuSi conform strictly to the provisions of IPL’.^ G. 316, The jutlgment of the Court of 
this rule, 31 8iir) = y Bur.L.T. 36; 63 I. firs: apj>eal should always be self-contained 
G. 625—1627 O. 63=1 Luck. 458. Even if the and sliould de:il with niutorial points in issue 
judgment is delivered on hearing an appojil in sueh a way that the Gourt of second ap- 
under O. 41, K. 11. eompliam'e with the pro- p(‘al iniglit be in a j)osition to know whether 
visions of this rule is nece3.sary. 1631 A.L.J. the first Gourt of ai)peal has properly applied 
873=1631 A, 367 (K.H,); 53 A. 528=132 1. its mind to the facts of the ease or not. 

C. 200=1631 A, 586, But sec 142 I.C. 143= BcsIjIcs the Gourt should not indulge in gene- 
1633 N. 117. But if there Is substantial cont- mlizat'^on but sli*ulcl confine itself to parti- 
plianco, the judgment is not vitiated. 1631 evihir matters before it. 42 P.L.R. J. & K. 
A.f>..T. 875= 1631 567 (F.B.). Sec «lso 52, Tiio judgment of the Court of appeal 

1637 Sind 247. The provisions of this rule should he self eontaine<l in every respect and 

are mandatory. 6 I.C. 804; 21 A.L..T. 567= tljo material points in issue should bo pro- 
1624 A. 100, ' But sec 36 I.C. 673=14 S.I^.H. pcrly di.seussed with reference to the c\’i- 
132. .V judgment which does not comply dema* li*<l by the parties. 42 P.L.R. J, & K. 

with tho provisions of R. 31 is no jmlgimmt 42. The matters in dispute !)etwoen the 

in law. 144 I.C. 306 (1)=1633 1.,. 332, A parties must be fully set forth with the 
judgment of an appellate Court, which is limbngs in the judgment. 35 I.C. 237; 65 I. 
merelv a judgment of approval, referring to C, 476; 11 I.C. 915 = 4 Bur.L.T. 201. .Tudg- 
j)racTu‘ully no do«‘umcnt and to no evidenc’, m-nt must state reasons for decision on all 

and whiidi merely says the trial Court had the i>oiuts for determination, and on indo- 

done very well in deci<ling the suit is not a pemlent. oon.sidemtion. ami must show that 
profier ju'lgment, (20 Boin.L.H, 461; lOH P. the .Imlgo did not rely fa hJoc on the re:ison- 
I, H 161(5; 2 O.L..J. 50 and 1628 L. 035. R<‘1. mg of the trijil Court. 46 I.C. 161=20 Boni. 
on.) 1630 L. 132. .S(r also 117 I.(\ 471; 112 F,.R. 461; 28 I.C. 354; 1623 L. 658. An ap- 

I.C. 845; 112 I.C. (57:1; 112 I.C. 668. Appel- pellate judgment shoubl contain a statement 
late (”ourt no'll not examine trial Court’s of the easw' as woubl show that the Court has 
finding of fact not. objected to. 23 A.L..I, (53.3 undcrs'ood the real issjies, tricil them and 
= Si) I.C. 374 = 1625 585. A siiit contest- considered tlie evidence. 2.5 I.C. 566 = 1 O.L. 

ing an ul’imatiim ought not to be dismissiNl . 1 . ;;.'; 4 . The judgtnont .should be self-con- 
on tho ground that it referrei! to a small 'nined in e%-ery respect so as to give n clear 
plot of useless land. 87 P.L.R. 1617 = -12 indicut'on t<» I'ligh Court that tho Judge has 

244. As to tin* applicability of the rule tc) a appl'cd his miml to the facts of the case otki 

«*Aso un«ler S. 47(5. Cr. P. Code, arc 143 I.C. has arrivt'il at an independent decision on the 

672 = 35 C.W.N, 000=1631 C. 454. There is matters in controversy. This is all the more 
no authority which lays down that the appol- important as tho finding of fact arrived at 
latn Court before recording a finding of by lower appidlatc Court are binding upon 
fact should refer to each ami overj' docu- High Court in second appeal. To 
immt or piece of evidence cpi the reconl while merely to trial Court for the facts p 
recording its finding. It should be assumed case is a wholly erroneous procedure. 36 r. 
tliat all tho relevant evidence was brought to I^.R. 253=1634 L. 1006. All points raised in 
the notice of tho Judge and he had it in his tirst C’ourt and not. abandoneil in 
mind when he delivered his judgment. 164 (’mirt must be oon.sidered. 26 B. , 

I.C. 252 = 1636 L. 543. more, in a single Bom.L.R. 418; 42 I.C. 838=3 P-L-J- 

judgment, a .Judge disposes of four appeals. Wh-ro tho apj>cnato Court decides 
each of a’hieh raises a question quite distinct appeal on n proliminarj' isjuio it J •», 
from that raised in tho other three and the that it shoubl doeido tho onso on tho | 

parties aro also not the same, and tho .Judge as well so as to obviate an Hiffh 

has not given proper eonsidomtion to the if the decision should bo for 

points for decision in tho appeals, in none f'ourt. in npiicnU. 34 C,\y.N. 836. in ii 
of tho four appeals can the so-called jmlg- confirmation of possession and « „,«rolv 
mcTit bo regarded as a judgment within the title, tho appellate Courts fin 8 . 

moaning of O. 41, R. 31. 163 I.C. 604 = 1636 that title was not prove.1. is n pnrwa 

R. 262 of tho case. 46 I.C. 328. A 

Contents or Judoment. — A judgment in not showing that the he set aside, 

appeal must set out tho evidence on which it boon fully weighed, is liabio 
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LOC. AMS. — [Allahabad.] O. 41 » *“• rule substitute a semicolon for 

the fuUstop and add the following : — 

Provided that where the presiding judge pronounces his judgment by dictation to a short- 
hand writer in open Court, the transcript of the judgment so pronounced shall, after such revision 
as may be deemed necessary, be signed by the judge and shall bear the date of its pronouncement.” 

[Madras.] Substitute the folloNving for O. 41, r. 31 : — 

“ 31 . The judgment of the Appellate Court shall be in writing and shall state — (a) the points 
for determination ; ( 6 ) the deebion thereon ; (r) the reasons for the decision ; {d) where the decree 
appealed from is re\'ersed or varied, the relief to which the appellant is entitled ; and shall bear the 
date on which it is pronounced and shall be signed by the Judge or the Judges concurring therein : 
Provided that where the presiding Judge is specially empowered by the High Court, to pronounce 
his judgment by dictation to a shorthand writer in open Court, the transcript of the Judgment so 
pronounced shall, after such revision as may be deemed necessary, be signed by the Judge.” 


NOTES. 

”7 l.C. 501=.‘?G P.L.K. )iH5, But see L.R. 3 
A. 454. A judgmont based on an indefinite 
ennrlu.sion “there is much force in the c^n* 
tention” is not in accordance with law. 54 
1.('. (572 = 1 P.L.T. 27. Lower appellate Court's 
judgment containing no points nor decision 
th«*reon and no reasons — It is not a valid 
judgment. 1928 M. IG. 

CoNTtINTS or AfKIRMINO JrDOMENT. — An 
u/nriaing Judgment must &how that the mind 
of the appellate Court has been brought to 
hciir Hunicicatly upon the aspects of tbo case 
riMjuiring his decision. 49 l.C. 504—1919 P. 
ir.C.C. 88 . Where the lower Court’s judg- 
ment is well written and exhaustive, an up* 
pcllato Court may siinply express concur- 
rence but there should be enough to show 
that the Court of api>eul has considered it 
fully and formcil its own opinion 13 l.C. 
194; 07 7G0 = 1927 C. 323. Full rea- 

sons must bo given when allirmiiig lower 
Court’s decree. 84 l.C. 940=1925 L. 246. 
Whore judgment of first Court was full, and 
appellate (’ourt appreciated the main facts 
but has dismissed the ap{)Oal in a short 
judgment, it is not irregular. 1923 C. 113; 
91 l.C. 478=1926 C. 545. A general 
stutenicnt that tho records were carefully 
ronsidorio], and no reason was found to in- 
terfere with trial Court’s couclusion is not a 
judgment. 46 \.C. 56=21 O.C. 309; 51 I. 
(’. 46; 38 l.C. 509=2 P.L.J. 8 ; 95 l.C. 
925. Whore tho judgment stated that tho 
findings of lower Court wore accepted but 
without dealing with or stating certain 
objections against tho findings, hrltl, it was 
not a judgment. IG l.C. 354 and 382; 6 
Bur.L.J. 82. 

Contents or lifm'EUBiNO Judgment. — Law 
imposes on tlie Court of appeal an iinpcra- 
tivo duty and obligation of giving an ade- 
quate and satisrfactory judgment when re- 
versing a judgment. 43 l.C. 973. Full reasons 
for reversing a judgment should be given. 
5G l.C. HlO; 1926 N. 435. The aggrieved 
party cun demand a consideration of the 
points on which tho lower Court relied when* 
a judgment is one of reversal. 34 l.C. 185. 
A reversing judgment of tho appellate Court 
should discuss the mutters fully; but where 
it fails to do so but has taken into account 
all ovidonco in arriving at tbo conclusion 


tho second appellate Court will not interfere. 
150 l.C. 1137=1934 M. 169=06 M.L.J. 
342. It is not necessary that judgment in 
tlie form prescribed in O. 41, B. 31 should 
bo given when tho appeal is dealt with under 
O. 41, B. 11. .The provisions of R. 31, O. 
41 relate only to a judgment pronounced in 
necordiiuce with tho provisions of 0 . 41, R. 
30. 31 S.L.R. 167=1937 Sind 206! 

.-Vppollate Courts shouhl comply ^vith tho 
mandatory provisions of O. 41, R. 31 ( 3 ), 
(tad should state clearly tho relief to which 
au appellant is entitled when a decree is re- 
versed or varied. 1941 A.W.R. (Rev.) 
101=1941 OA. (Supp.) 89=1941 R.D. 30. 
\\ hen a Court of appeal allows an appeal in 
au abatement of rent suit, it is obligatory 
<m the Court to specify tho new rent. 1941 
A.W.R. (Rev.) 504. 

C0N6IDEHAT10K or Evidence on Record. — 
It is the duty of appellate Court to consider 
tho ovidenco on record. 51 l.C. 751. The- 
judgment must show that the evidence on 
record and the grounds of appeal have been 
considered. 108 P. L. R. 1916=36 I. 
C. 6 ; 38 l.C. 814. Failure to weigh all 
evidence before tho appellate Court, vitiates 
its judgment. 61 l.C. U; 17 l.C. 898= 
.5 Bur. L. T. 269. Omi.ssion to consider an 
importaut picco of evidence, vitiates the 
judgment. 49 l.C. 832. Non ■mention of 
an obviously important document in judg- 
ment of an appellate Court is proof that it 
was not considered. 22 O.C. 312=54 I. 

( . 353. A Judge should not quote the 
judgment of another Court as his own, but 
should show his own appreciation of tho 
evidence on rec-ord giving reasons for his 
findings. 37 l.C. 435=3 O.L.J. 620; 49 
l.C. "33. R. 31, O. 41 does not say 
that if its requirements are not complied 
with, the judgment shall be a nullity. So 
starting a result would need clear and pre- 
cis© words. Indeed, the rule does not even 
state any d(*finito time in which it is to bo 
fulfilled. Tho time is left to be defined by 
what is reasonable. .The rule from ite very 
nature is not intended to affect the rights of 
parties to a judgment. It is intended to 
secure certainty in tho ascertainment of what 
tho judgment was. It is a rule which Judges 
are required to comply with for that object. 
No doubt in practice Judges do so comply,. 
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32. The judgment may be for confirming, varying or reversing the decree 
, . j- . from which the appeal is preferred, or, if the parties 

to the appeal agree as to the form which the decree in 
appeal shall take, or as to the order to be made in appeal, the Appellate 
Court may pass a decree or make an order accordingly. 


33. The Appellate Court shall have power to pass any decree and make any 
„ , CK 1 order which ought to have been passed or made and to 

Power of Court of Appeal. i ® u r .u ..il. j j 

pass or make such rurtner or other decree or order as 
the case may require, and this power may be exercised by the Court notwithstanding 
that the appeal is as to part only of the decree and may be exercised in favour of all 
or any of the respondents or parties, although such respondents or paities may 
not have filed any appeal or objection. 


NOTES. 

as it is their duty to do. But accidents may 
liappen. A Judge may die after giving 
judgment but before he has had a reasonable 
opportunity to sign it. The Court must 
have inherent jurisdiction to supply such a 
defect. The case of a Judge who has gone 
on leave before signing judgment may call 
for more coinmont, but even so the conveni- 
ence of tJie Court and the interest of liti* 
gants must prevail. The defect is merely 
an irregularity not affecting the merits of 
the case or the jurisdiction of the Court and 
is no ground for setting aside the decree. 
4J C.W.N. 87=1938 P.C. 292 (F.C.). 

O. 41, R. 31 and O. 20, R. 4 (2): 

.JUDOMEiVT OF TUB APE'EMAtF. CoUKT — (’ON- 
TEKTS. — It is not a sufficient judgment 
within the C.P.Code to state that tlie Judgo 
is in agreement with the finding of the 
Court below. Ho is boun«l to express his 
reasons for the finding at which he arrives, 
and, although he need not, so far as the 
questions of fact aro concerned,” deal in de- 
tail with the evidence, a definite finding must 
bo arrived at by him in order to comply 
with the provisions of the Code. 19 Pat.L. 
T. 362=1938 Fat. 69. 

O. 41, Rr. 32 and 33. — Scope — Deficiency 
in court-fee on plaint — Order for payment by 
trinl Court within fixed time — Appeal — 
Power of appellate Court to extend sueh 
time. See 1937 A.L.J. 1346=1938 A.W. 
I?. 13 fH.C.). 

O. 41, R. 33: Object of Rule. — The 
object of this rule is, speaking generally, to 
cimble appellate Court where its decision 
interferes with, modifies or extends the deci- 
sion of lower Court to give effect to that 
decision by interfering, if necessary, even 
with the rights and liabilities of those who 
are not in fact appealing from the decision 
of trinl Court. 4 P. 37=1925 P. 285; 97 
T.C. 65; 1928 A. 77. See aho 1939 R.D. 
8=1939 A.W.R. (B.R ) 102; 16 Pat. 557= 
321. The words of O. 41, R. 33 are very 
18 Pnt.L.T. 787=1937 Pat. 628; 1937 Sind 
wide, and the object of the rule is to do com- 
plete justice between the parties to the ap- 
peal. Where in order to grant relief to an 
appellant it is eMicntial that some relief 
abonld at the same time be granted to the 


respondent also the Court has power to 
grant such relief to the respondent, although 
the respondent has preferred neither an 
apjn'al nor a memorandum of cross-objections 
against the decree under appeal. 1937 A. 
L.J. 804. An appellate Court has ample 
powers under 0. 41, R. 33 to correct a pure- 
ly technical mistake in the judgment of the 
lower Court, even though the respondent has 
not appealed against the decree to correct 
stich mistake. 1937 A.L.J. 280=I.L,B.(1937) 
All. 489=1937 All. 401. The exer- 
cise of the powers under O. 41. R. 33 
is discretionary and is normally exercieed 
only in cases in which the failure to exercise 
tlicjn would lead to impossible, contradictory 
and unworkable orders^. 170 I.C. 195= 
1937 posh. 69. What is contemplated 

by R. 33 of O. 41 is that an order may ho 
p.issod in favour of a person who has not 
Eippctilod, but not that an order can be 
passed against a person who is not a party 
to the appeal and who is not on the record. 
171 I.C. 315=1937 Sind 236. See also 
31 S.L.R. 480. Power to sot matters right. 
91 I.C 519=1926 M. 631. See aho 6 O.W.N. 
044=119 I.C. 462=1930 O. 13. The rule 
was intended to further the ends of justice 
and not to favour one party over another. 
Relief was refuse<l on the ground 
granted it would defeat the bar of limitation 
which had accrued. 14 P.L.T. 113; 193 
P. 589; 12 P. 261=1933 P. 224; 18 B-D- 

618=16 L.R. 26 (Rev.). 

Scope op.— O. 6, R. 7 clearly empowers 

the Court to grant any relief that it may 
think just to the same extent ns if it 
been asked for. Similarly R. 33, O. 
confer.** on the appellate Court very 
powers to pa.ss any decree and J' ^ 

order which ought to have been 
made and to puss or make- such 
other decree or order as the case may 
quire. 158 I.C. 71=1935 L. 378. B- 33 
is no doubt expressed m wide terms 
bo applied with caution, so as not 
•ft litigant to avoid the 

statutes such ns the L””***},**?" application 

Court-Fees Act. A test .“^Pbetween 

is whether the auctions go 

the several sets of P®*"**®® * bo allowed 
that one of them ought not to do lu 
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^[Provided that the Appellate Court shall not make any order under stc~ 
tioo 35-A, in pursuance of any objection on which the Court from whose decree the 
appeal is preferred has omitted or refused to make such order.] 

Illustration. 

A claims a sum of money as due to him from X or r, and in a suit ai;ainst both obtains a 
decree against X. X appeals and A and Y are respondents. Ilic Appellate Court decides in favour 
ot X It has power to pass a decree against T. 


LEG. REF. 

J Proviso added by Act IX of 1922. 

NOTES. 

to re-open matters so far as he is concerned 
without opportunity allowed, in the interests 
of justice, to another to protect himself by 
urging his objections, even though they may 
bo directed, not against the appellant but 
against a co respondent. But there is nothing 
to restrict the applicability of the rule to 
cas«} where the grounds of tho judgment bo- 
low are left undisturbed. 13 P. 200=15 
P.L.T. 42=1934 P. 134. See also 34 A. 
32; 1929 M.W.N. 112; 24 I.C. 208; 14 N. 

L. R. 5C; 50 M. 014=52 M.L.J. 612=1927 

M. 020; 105 I.C. 000=1927 C. 831; 1926 
C. 1042=96 I.C. 474; 97 I.C. 346=1927 
M. 974; 1928 M.W.N. 74; 1928 A. 77. 
Construction of rule. Sec 113 I.C. 32. O. 
41, H. 33 contemplates modification of tho 
docri'O by tho appellate Court at the instance 
of tho appellant. It has no scope where 
the respondents in effect want to maintain 
tho decree of tlie lower Court or when tho 
decree under appeal is not modified in ap- 
peal. It is not open to a rcspomlent, who 
Ims not jjreferred any memorandum of cross- 
objections or any appeal, to attack a finding 
which if reversed would totally or in part 
destroy the decree made in favour of tho 
appellants. 69 C.L.J. 385=1939 Cal. 582. 
Sea also 1939 P. 504. The appellate Court can 
under R. 33 record the comproniiw* and give 
a decree in terms of it. 15 L.R. 14 (Rev.). 
There is no doubt that under O. 41, R. 33, 
appellate Court has been given very wide 
powers to do complete justice between the 
parties. Under the rule the appellate Court 
enjoys a discretionary power to pass such 
decree as ought to have beeu passed by the 
trial Court. This power however can bo 
exercised only in favour of a party to the 
suit who was not impleaded in the appeal. 
It is not permissible under this rule to pass 
any decree against a party who has not been 
impleaded ns a respondent in the appeal. 
1940 A. L. J. 161=1940 All. 225. 
No Court has jurisdiction to pass a decree 
against any person who is not a party to 
tho proceeding before it, and an appellate 
Court has no power under O. 41, R. 33 to 
pa.ss a decree against a person who is not a 
party on the record. If a plaintiff whose 
suit hiLS been dismissed chooses to implead 
in his appeal only one of two co-defendants 
against whom an alternative claim was made, 
ho has only himself to blamo, if the respond- 
ent succeeds in tho appeal in shifting the 
liability on to the defendant who has not 

C.G. M.— 173 


been impleaded in the appeal. 51 L.W. 
615=1940 Mad. 609. Although the 
wording of O. 41, R. 33 gives wide powers 
to tho appellate Court, those powers should 
not be exercised in sojch .a way as to inter- 
fere with tlio provisions of other enactments, 
c.g., tho Court-Fees Act. 18 Pat. 768= 
1940 Pat. 137. 

AppLiCADiLiry. — It is applicable to all 
cases where an appeal is heard under tho 
Act. 34 A. 32; 40 M. 846; 34 M.L.J. 361. 
Rule applies to all classes of suits including 
a .suit for partition. 49 C. 379=69 I.C. 
981. See also 1930 R. 190; 185 I.C. 638 
(applicability of r. 33 to second appeals). 
The provision of this rule should be cau- 
tiously u])piicd and only to cases where but 
for recourse to it tho endstof justice would 
be defeated. 89 I.C. 24; 56 C.L.J. 285. 
See also 34 A. 32; 51 A. 63; 1929 C. 28; 116 
I.C, 824; 1930 R, 190. And where success 
of the appeal filed would render it just that 
relief should bo granted against a party who 
had^ not appealed, (e.g.) where the suit was 
against two defendants in the alternative. 
29 N.L.R. 173=144 I.C. 226=1933 N. ISo! 
Where in a suit for a declaration that cer- 
tain proceedings taken against plaintiffs were 
ultra vires tho Court passed an order of 
mandamus under 8. 45, Specific Relief Act, 
the appellate Court could pass a decree for 
declaration as originally prayed fop if it 
was of opinion that no order of mandamus 
could bo granted. 10 R. 412=139 I.C. 566 
=1932 E. 123 (F.B.). Court wiU not 
apply, without strong reasons, this rule in 
favour of party who has appealed or lodged 
cross-objections and failed. 1925 L. 2. 
R. 33 ought not to be applied to cases where 
there hiw been a distinct and separate de- 
cree against defendants who have not chosen 
to appeal. 150 I.C. 784=1934 P. 524. 
Where the decree though in form one single 
decree, really amounts in effect to two dis- 
tinct decrees against two different persons 
on two separate causes of action or transac- 
tions, the Court of appeal is not justified in 
interfering with tho part not appealed 
against, although the questions of fact and 
law involved in both of them are to some 
extent the some. 16 P. 45=17 P.L.T. 780 
=1937 P. 40. The provisions of O. 41, 
R. 33 ought not to be applied to cases 
where there has been a distinct and separate 
decree against those parties who have not 
chosen to appoaL In such a case, if such 
parties do not choose to come on reeord no 
order should bo passed in their favour* in 
that state of the record, although the Court 
can bring thorn on the record under O. 41, 
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R. 20, and after proper steps, may pass sucli 
order. 18 Pat. 768=1940 Pat. 137. 
AVc’ also 1935 L. 889. Appeal from part of 
tlie decree and by some parties only enables 
the Court to exercise its- power under this 
rule. 1925 P. 40. Appellate Court can in 
appeal against a portion of decree set aside 
whole decree in absence of cross-appeal or 
objections by respondents due to sufficient 
reasons. 85 I.C. 312=1925 M. 260; 123 
I.C. 381. The powers of an appellate 
Court under O. 41, R. 33 are sufficiently 
wide to enable it to grant a relief to a plain- 
tiff against a defendant though as against 
liiiu the plaintiff has not appealed. 17 Pat. 
338=1938 l"at. 275. See also 45 
C.W.N. 15. O. 41. R. 33 has been enact- 
ed to empower tlie appellate Court to do 
complete justice between the parties. The 
appellate Court has power under the rule to 
vary the decree of the lower Court although 
the variation may benefit a party who has 
not appealed, for example, where such party 
has not been able to find tho money for pre- 
ferring an appoM and the lower Court’s 
judgment i.s undoubttMlly wrong. 47 L.W. 
751 = 1938 Mad. 322=(1938) 1 M. 

L. J. 154. Some defendants were ex parte 

at the trial. The suit against all tho de- 
fendants having been basc{l on tho document 
held to be not genuine, it would be illogical 
and unjust to hold that while the suit had 
been dismis-sed against defendants 2 to 6 the 
decree against defendants 1 and 7 should be 
allowed to stand. 145 I.C. 289=37 L.W. 
798=1933 M. 529=65 M.L.J. 15. See 
also 1938 P.W.N. 523; 1938 Pat. 323= 
174 I.C. 452; I.L.R. (1938) Lali. 148= 
1938 Lah. 188; 1938 Pat. 47; 187 I.C. 634; 
1940 All. 225. A mortgage-debt belonging 
to a Mahomedan mother {A) and her minor 
daughter (If) was assigned by A in favour 
of C. C sued to recover the debt and obtain- 
ed a decree. The property was purchased 
in execution by J)', B brought a suit against 
C and 7> for tho recovery of her share of 
tho mortgage-debt which had been assigned 
by A by tho sale of tho hypothoca in the 
possession of D and in the alternative for 
payment to Irer of the amount by C and D- 
The suit was dismissed ta toto; on appeal it 
was decreed n.s against D and dismissed us 
against C. D appealed; B did not appeal or 
prefer crose-objcctions against the dismissal 
of suit as against C. Subsocpiently B 
applied to tho Court to add C ns a co-res- 
pondent in tho second appeal. IleUJ, that 
tho application ought to be granted, tho case 
being covered by tho illustration to O. 40. 
R. 33. 38 L.W. 539=1933 M, 806=65 

M. L.J. 548. Tho provisions of R. 33 are 
wide enough to justify an nppollato Court 
while dismissing a cross-objection in ordcrin'g 
that the entry in tho record of rights should 
follow tho entry in the Ichata Ichcwat. 15 
L.B. 69 <Bev.)=18 B. D. 56. In a suit 
for ejectment under 8. 44, Agra Tcimney 


Act, if the Board of Revenue finds in second 
appeal that the defendant is not a “tres- 
passer” liable to ejectment under the sec- 
tion, R. 33 confers wide powers on tho 
Board of Revenue to pass a decree for eject- 
ing him as a non-occupancy tenant, as if the 
suit has been brought under Ss. 86 and 92 
of the Agra Tenancy Act, 18 R.D. 618=10 
L.R. 26 (Rev.), Where in a suit by tho 
tenant under S. 106, B.T. Act, a decree is 
passed and one of the co-sharer landlords 
prefers an appeal impleading tho others as 
respondents and during the pendency of tho 
appeal one of the respondents and bis repre- 
sentatives are not impleaded in time, 
that entire suit abates and that O. 41, R. 
33 had no application to the facts. 37 C. 
W.N. 756=58 C.L.J. 29=1933 C. 787. 
Court cannot act under this rule impleaded 
a person again-st whom appeal had abated. 
41 L.W. 111 = 1935 M.W.N. 398=1935 M. 
175; 13 L.L.T. 22. Or against whom it 
has becomo barred by limitation. 159 I.C. 
186=1935 R. 364 (G R. 29; 1931 C. 738, 
Rel. on). 

I’owER OE Court. — Under O. 41, R. 33 
tho appellate Court has power to deal with a 
case in such a manner as to adjust the rights 
of all tho parties concerned. 59 C.L.J. 
318. Power under this rule compared with 
that under R. 4. ICO I.C. 1005=1936 


20. Tho Court may make any order 
meet ends of justice. 38 I.C. 721. Sco 

0 13 L.L.T. 22; 18 R.D. 618=16 L.R- 
(Rev.); 37 P.L.R. 85. Even in the 

H'lico of a respondent an appellate Court 
\ tho power to vary tho decree in his fa- 
>r. 101 I.C. 255=1920 N. 196; 94 I.C. 

>=1920 A. 425. This rule gives the 
Lirt power to pass a decree in favour of a 
-.son whp is not a party before it but was 
oarty in the lower Court. 12 O.L.J. 571- 
? also 8 M.L.T. 377; 8 I.C. 377; 25 I. 
273; 91 I.C. 583. Appellate Court 
itled to grant relief to a defendant who 
lid have appealed but has not appealed. 
)27 A. 37, Foil.; 34 A. 32, Dist.) 11 J 

Ill (2) = 1929 A. 334. See also 131 
833=1931 M. 513; 116 I.C. 824; 

!9 C. 315; 33 C.W.N. 221; 49 C.L.J. 
= 115 I.C. 180=1929 C. 28; 51 A. 6J; 
19 0. 123=56 C. 598. Wlicro two appeals 
re filed against tho 8.amo decree, ono by 
plaintiff and the other by the second cit^ 
dant and tho plaintiff having died, his 
al representatives enino on record in m* 
)e!il but were not impleaded in tho . 
■ondant's appeal which consequently 

itcl, it «-.u. still opou to tlio 

linnt who was a rospondent 

,oal to nsk tho appcllato Cm.tt to osoro.M 

powers under this rule. 

1 M. 277=00 M.L.J. „ 

5 L. 889. The word „„<ler 

tics to the suit in which to 

»eal was made; they aro decroo 

suit notwithstanding ibe ex inabilitT 
inst them ond their consequent inabuity 
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to appear and flic objections in tlio appeal. 
145 I.C. 289=1933 M. 529=65 M.L.J.15. 
The word is intended to connote persons 
other than tho3«.> who ha%'e been arrayed as 
appellants or respondents in the appeal. A 
decree cun, therefore, bo passed in favour 
but not agai^iit a person who is no party to 
the appeal. (1928 A. 746, Doubted); 51 A. 
575=27 A.L.J. 344=1929 A. 243; 01 C. 
919; 182 r.C. 1005=1939 Rang. 213; 184 
I.C. 137=6 H.R. 23; 1939 R.D. 8=1939 
A.W.R. (13. R.) 102. But see 1934 L. 684, 
where a decree was passed for an injunction 
and sonje of tiio defenthmts alone preferred 
an appeal, ami it was l»eld, that tho appel- 
Into (.’ourt had no jurisdiction to set asido 
tho docreo ns against the non-appealing de- 
fendants. Tlio powers of tlio Court, how- 
ever ainplo they may be, within the ambit of 
(). 41, Rr. 20 and 33, cannot bo used to tho 
dotriiueut or prejudice of the person against 
wliom no appeal had been preferred in the 
loNsiT ajjpi'llate (l^ourt. 58 C, 923=138 I. 
C. 177=1931 C. 738. Court can give de- 
cro*) in favour of all plaintiffs wht-n only 
one of them has appeulenl. 34 P.L.R. 1912 
=36 P.W.R. 1912, Sve also 140 I.C. 22 
(L.). Appellate (.’ourt ’s power to pass 
4leiTeo in favour of those not made parties 
to tho appeal — Adjustment of shares. See 
20 C.W.N. 872; 1939 Cal. 593. See also 
1930 It. 190. Wliore certain defendants wore 
not parties to lui (jppeal modification of the 
decree in their favour is not authorised 
by this rule. 88 I.C. 803; but sec also 1939 
Rang, 213. O. 41, R. 22 does not enable 
a respondent as a matter of right to urge 
crofis-objection.s against another respondent, 
though the very wide discretion given by R. 
33 will <>ntitle the Court, in exceptional case 
where justice requires it, to entertain objec- 
tioms by one rospundeiit against an- 
other. ('ase-law discussed. 13 P. 200=15 
Pat.L.T. 42=1934 P. 134. The discretion 
allowed te tho Judge by O. 7, R. 7 and this 
rule is wide and covers tho granting of a 
declaratory dccroo in a suit for possession 
where alternative relief is claimed. 85 I. 
C. 94=1923 L. 422. R. 33 gives appel- 
late Court ample power to substitute for the 
docreo granted in favour of respondents 
such decree as ought to have been granted in 
their favour. 1931 A.L.J. 601=133 I.C. 
536. It is open to an appellato Court to 
grant to a party relief by way of a perpe- 
tual injunction, which has been refused by 
the trial Court although there is no appeal 
or cross-objection by that party on the 
point. 63 C. 1008=63 C.L.J. 210=40 
C.W.N. 916. Suit for arrears of annuity 
charged on land — Decree disallowing charge 
but directing recovery of arrears against 
assets of grantor in the hands of defendant 
—Appeal by defendant alone — Deere© ex- 
onerating defendant from personal liability 
— Decree declaring charge — Held, that it was 
competent to tho appellato Court to grant a 


dccroo declaring a charge under O. 41, R. 
33, C.P.Code, although the plaintiff had not 
preferred un appeal or cross-objections 
against the disallowance of the charge. 40 
C.W.N. 1397. In a suit for enliuncement 
of rent, tho trial Court allowed to the land- 
lord 25 per cent, of the net profit in one 
case and 50 per cent, in other cases. The 
tenants appealed, but tho landlord did not 
file any cross-objections challenging the 
amount of enhancement granted . Tho 
lower appellate Court, however varied the 
decree by allowing 60 per cent, of the net 
profit to tho landlord. Held, in second 
appeal that the lower appellate Court had no 
jurisdiction under R. 33, to award the fur- 
ther oiihaneoment to tho landlord in the 
absence of any appeal or cross-objection by 
him claiming 'such enhancement. 39 C.W. 
N. 420=1935 C. 458. Joint decree for 
possession — Appeal therefrom — Death of 
one of the plaintiffs — Respondent's legal 

representatives were not brought on record 
in time — Whether they can be brought on 
record as parties. 90 I.C. 986=30 C.W. 
N. 45;_1926 L. 564; 1926 C. 335j 1927 

P.C. 252 (P.C.). A decree was passed U> 
the effect that certain plots were included in 
a tenure in which the plaintiffs had a four 
unuus share and the principal defendants a 
twelve annas share. A second appeal was 
preferred by those defendants and ponding 
that appeal, another defendant in whose fa- 
vour there was no decree and who had also 
been impleaded us a respondent died. An 
application to bring his legal representa- 
tives on record was dismissed as out of time. 
llcl-d, that the appeal did not abate and that 
appellate Court was competent to pass a 
decree in favour of the deceased respondent 
also. 61 C. 302=151 I.C. 749 (2)=38 C. 
W.N. 268=1934 C. 488. On rwersal of 
decree for one relief alternative relief should 
be granted if justice requires it. 1925 L. 
155. Suit against a number of co- 
sharers — Decree against one only — Appeal 
by the defendant— If decree can be passed 
against all. See 23 A.L.J. 501=47 A. 
597; 52 M.L.J. 135=1927 M. 349; 48 A. 
551=24 A.L.J. 586=94 I.C. 347; 6 B. 29 
=1927 P.C. 252=54 M.L.J. 88 (P. 

C.). Plaintiffs sued the principal and agent 
for the price of goods supplied and obtained 
a decree against the principal. In appeal 
filed by tho latter, impleading tho agent also 
tho appellate Court could reverse the decree 
against him and give a decree against tho 
agent under this rule. 130 I.C, 774=1931 
L. 370; 35 C.W.N. 1079; 132 I.C. 459= 
1931 N. 97. See the illustration to the 
rule. The w'orshipper’s suit against the 
ahebait, idol, and transferees of dobuttcr 
property for a declaration that certain im- 
movable property was dobuttor property of 
the idol having been decreed the defendants 
transferees wont up in appeal but failed to 
make the ^icbait and the idol parties to tho 
appeal: Held, that the shebait and not the 
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34 . Where the appeal is heard by more Judges than one, any Judge dissenting 

j j from the judgment of the Court shall state in writing 

the deasion or order which he thinks should be passed 
on the appeal, and he may state his reasons for the same. 


NOTES. L.R. 844=1933 L. 682. Court of appeal 

idol had the right to sue and be sued and can vary a decree under appeal not only for 
sinoe the idol was in fact represented in error, but also on grounds which have come 
appeal by the plaintiff -respondent the omis- existence since it was passed. 133 I. 

sion to make either the shebait or the idol 244=33 Bom. L.R. 266=1931 B. 280. 

herself a party to the appeal was at most 32 Bom. L.R. 1252; 1927 B. 12S= 

an error in form and not in substance. 28 Bom. L.R. 627. Where the judgment 
1941 Cal. 248. Appellate Court has power imposes personal liability for costs on the 
to declare not only tliat the appeal had defendant mortgagor in express terms, bat 
abated hut also that the suit has abated. decree is drawn np in the usual form and 

(41 A. 283, Dist., 1926 L. 607. Not foil.; nowhere imposes any personal liability on 
1928 L. 359, Exp), and Not foil.) 118 I. mortgagor for costs, what is executed is 

C. 437=1929 L. 256. Sec also 1935 M. decree and not the judgment, and un- 

175. mere a decree is confirmed on appeal •f’ss th® decree is brought into conformity 

any order to amend the decree so as to make "’ith the judgment, it will not be permissible 

it agree with the judgment should he passed to the decree-holder to realize the costs in 
hy the appellate Court. Omission on the suit personally from the mortgagor. O. 41, 
part of party to file a memo, of objections B. 33 invests an appellate Court with pie- 
praying for 'the amendment of the decree nary powers and authorizes the Court to 
when appellate Court has cognizance of the pass any decree or order as the case may 
case, will not have the effect of taking away require and even in favour of any respond- 
the party's inherent right to have a decree ent who may not have appealed. Even other- 
in nccordanco with the judgment passed in wise under S. 151, the inherent powers of 
his favour. 1925 M. 735=49 M.L.J. 385. Court to make such orders ae may be 

See aUo 22 L.W. 376=48 M.L..T. 577. necessary for the ends of justice are unlimit- 

Plaintiff’s claim decreed in part only — Ap- ©d. The appellate Court can order the de- 
penl by defendant only— Plaintiff’s suit dis- cree to be amended and brought in conformi- 
missed in tolo — Appeal by plaintiff for whole ty with tho judgment. I.L.R. 1938 Lah. 
claim sustainable. 4 R. 110=1926 R. 172. 148=1938 Lah. 188. Where the procedure 

See also 49 M. 435=94 I.C. 767=51 M.L. adopted in the trial Court was wholly irrc- 
.T. 570 (P.C.). As to power of appellate gulur and the judgment is pronounced by a 
Court to reverse mortgage decree and pass Judge who neither heard tho evidence nor 
money decree only, see 112 I.C. 893. Power arguments tho proper thing is to remand the 
of Court to vary decree in pre-emption, ease to the trial Judge, with a direction to 
suit. 27 A.L.J. 589=1929 A. 398. nigh hear the parties and then record his findings. 
Court can increase tho rate of alimony paya- 1940 A. M.L.J. 67. 

bio to a wife erven though she has not pro- O. 41; R. 33 and Ijettera Pa 

ferred an appeal to the Court for that pur- (Rangoon); Cl. 13: Powsais or app 
poeo. 1929 M.W.N. 831=31 L.W. 97= i^tb Coubt.— It is an error to sMume 
1930 M. 154; 54 M. 774=1931 P.C. 234= that when leave is granted, tho appeal ana 
61 M.L.J. 367 (P.C.). See also 32 Bom. the terms of tho certificate are to W 
L.R. 436 (Execution sale). Appellate Court od as a reference only. The ju^dic lo 
can give relief to respondent although no tho appellate Court is not limited . ® , . 
corss-objections filed. 49 A. 224=1927 A. consideration of only tho point nicntionea i 

453=97 I.C. 65. (34 A. 32, Foil.) See the certifiento granting J® O 

also 49 C.L.J. 83=115 I.C. 180=1929 C. view of tho wide provisions of K. Jd oi v. 
28; 53 M. 881=59 M.L.J. 634=1930 M. 41, tho appellate Court has the 
801 (F.B.); 1930 R. 237=8 R. 480. This duty to pass whatever decree should na^ 
rule does not enable a cross-objection being passed hy the Subordinate 

maintained whero tho objector-rcs^pondent circumstances of tho case, an riso to 

lias no community of interest with tho np- in all the circumstances jjg. 

pcllant and where tho cross-objection is tho litigation originally an _ 4 }pg in the 
nothing more than an old appeal which was putes between all the relevan P Potont 
dismissed ns being out of time. 165 I.C. matter. Per Btaga^, J- ^ certified to 

936=1936 P. 604. Where a party has a appeal is an ®PPf®‘ .-nae’ is © 

right to invoke tho assistance of Court edther bo fit for appeal. order iot 

hy filing an appeal or cross-objections and very wdo Vv-t c-ge. which is 

lias failed to avail himself of such right, costa made or refused i „v-tfintivo order 
Court will very rarely and then only for very obviously ancillary to __ precise 

cogent reasons interfere with the decree of mndo in that _ failure of tho 

trial Court which is attacked by the opposlto form of tho which ho should 

party by means of an appeal. (50 M. 866; appellant to file © , « j could depriv® 

61 A, 63, Rel. on.) 145 I.C. 432=34 P. have filed under O. »• 
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Decree in appeal, 

35. (i) The decree of the Appellate Court shall 

Date and contents of decree, bear date the day on which the judgment was pro- 
nounced. 

(2) The decree shall contain the number of the appeal, the names and 
descriptions of the appellant and respondent, and a clear specification of the lelief 
granted or other adjudication made. 

(3) The decree shall also state the amount of costs incurred in the appeal, 
and by whom, or out of what property, and in what proportions such costs and 
the costs in the suit arc to be paid. 

(4) The decree shall be signed and dated by the Judge or Judges who 
passed it : 


Provided that where there are more Judges than one and there is a difference 

, j .. , of opinion among them, it shall not be necessary for 

men’i nccd' no" “"Y Judge dissenting from the judgment of the Court 

to sign the decree. 

LOG. AMS. — [L.\hor£.] For the second proviso of suh-r. (4) of r. 35, O. 41, substitute 
the followmg: — 

“l’rt)vidcd also in the case of the High Court, that the Registrar, or such other officer as may 
DC in charge of iho Judicial Department, from lime lo time, shall sign the decree on behalf of the 
Judge or Judges who passed it ; but that such Registrar, or such officer, shall not sign such decree 
on behalf of a dissenting Judge." 

[NIadras.] O. 41, r. 35 (2). — The decree shall contain the number of the appeal, the names 
and descriptions ol the appellant and respondent, their addresses for service and a clear specification 
of Uic relief granted or other adjudication made. SubstituUd by B.O.C. No. 3299 — 13 . I of 1930. 

Copies of judgment and 3 ^- Certified copics of the judgment and decree 

decree to be furnished to in appeal shall bc furnished to the parties on application 

lo the Appellate Court and at their expense. 

37. A copy of the judgment and of the decree, certified by the Appellate Court 
^ r . . or such officer as it appoints in this behalf, shall be 

b^?cn.'”o CoTt rc appealed 

appealed from, liom and shall be nlcd with the original proceedings 

in the suit, and an entry of the judgment of the Appel- 
late Court shall be made in the register of civil suits. 


LOG. AM.S. — [Ai.lahabao.J O. 41, r. 37 . — Delete the words "and shall be filed with the 
original proceedings in the suit ” in lines 4 and 5 of the rule ; and 
Add a new paragraph as follows : — 

" Where the appellate Court is the High Court, the copies aforesaid shall bc filed with the 
original proceedings in the suit." 

[Allahabad, N.-W.F.P. and Oudh.] Add the following rule to O. 41 : 

. . addre.^ for service filled under O. 7. r. 19 or O. 8, r. ii, or subsequenUy 

altered under O. 7, r. 24 (in Oudh read id for 24 and in N.-W.F.P. read 22 for 24) or O 8 r 12 
shall hold good during all appellate proceedings arising out of the original suit or petition ‘ ’ 

(2) Every memorandum of appeal shall state the addresses for service given by the opposite 
parties in the Court below, and notices and processes shall issue from the appellate Court to^ch 
addresses. 


(3) Rr. 21 22. 23 and 24 (in N.-W.F.P. omit 23 and 24) of O. 7. shall apply so far as may be 
to appellate proceedings. ^ ^ * 

[Bombay AND Sind.] "38. (i) An address for service filed under O. 7 r iq orO 8 r 11 

subsequently altered under O. 7. r. 24. or O. 8, r. 12, shall hold good during all appellate proccccUngs* 
ansmg out of the original suit or pcliUon, subject to any alteration under sub-rule (3) 

(2) Every memorandum of appeal shall state the addresses for services given by the opposite 
parties m the Court below and notices and processes shall issue from the appellate Court to such 
addresses. 


NOTES. 

tho Court of its power under B. 33 to pass 
or maico such further or other decree as thu 
case may re<|uiro. 1940 Bung. h. B. 693 . 

Second Appeal. — Even if lower appel- 
late Court docs not exercise its discretion 
properly in utilising the rule, High Court 
will not interfere with its order in second 
appeal. 130 I.C. 774=1931 L. 370 . 


Second Appeal — Wno can pretee. — 
Where a person was a party in the first 
Court, but not in appeal, he has no right to 
prefer a second appeal. To permit such au 
appeal would really amount in effect to per- 

S iittiog an appeal against the decree of trial 
udge. 132 I.C. 205=1931 A.L.J. 271 = 
1931 A. 766 . 
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{3) R*"* 22, 23 and 24 of O. 7 shall apply, so far as may be, to appellate proceedings.” 
[Lahore.] Add the following rule : — 

‘‘ 38- (0 An address for service filed under O. 7, r. 19 or O. 8, r. 1 1, or subsequently altered 
under O. 7, r. 24, or O. 8, r. 12, shall hold good during all appellate proceedings arising out of the 
ongmal suit or petition. 

. (2) The notice of appeal, and other processes connected with proceedings therein, shall 

i^c to the addresses mentioned in cl. (i) above, and service effected at such addresses shall be as 
cfTcctivc as if it had been made personally on the appellant or respondent, as the case may be. 

(3) Rf- 21, 22, 23, 24 and 25 of O. 7 shall apply so far as may be, to appellate proceedings.” 

[Patka.] R. 38. “(i) An address for service filed under O. 7, r. 19, or O. 8, r. 11, or subse> 
quently altered under O. 7, r. 22 or O. 7, r. 12, shall hold good for all notices of appeals and all 
appellate proceedings arising out of the original suit or petition. 

(2) Every memorandum of appeal shall state the addresses for scrv'ice given by the opposite 
parties in the Court below, and notices and processes shall issue from the Appellate Court to su^ 
addresses. 

(3) Rf- 21 and 22 of O. 7 shall apply, so far as may be, to appellate proceedings.” 

[Madras.] Add the following O. 41-A, and O. 41-B : — 

“ ORDER XLI-A. 

Appeal to the High Court from original decrees of subordinate Courts. 

rules contained in O. 41 shall apply to appeals in the High Court of Judicature at 
Madras with the modifications contained in this order. 

2. (1) The memorandum of appeal shall be accompanied by the prescribed fees for service 

of notice of appeal and receipt of the accountant of the Court for the sum prescribed by the rules 
of Court. ' 

(2) Notwithstanding anything contained in r. 22 of O. 41, the period prescribed for entry 
of appearance by the respondent and filing by him of memorandum of cross-objections, if any, shall, 
unless otherwise ordered, be thirty days from the service of notice upon him. 

3. (1) If the respondent intends to appear and defend the appeal he shall, within the period 
specified in the notice of appeal, enter an appearance by filing in Court a memorandum of appearance. 

(2) If a respondent fails to enter an appearance witliin the time and in the manner provided 
by the sub-rule above, he shall not be allowed to translate or print any part of the record i 

Provided that a respondent may apply by petition for further lime, and the Court may there- 
upon make such order as it thinks fit. The application shall be supported by evidence to be given 
on affidavit as to the reason for the applicant’s default, and notice thereof shall be given to the appellant 
and all parties who have entered an appearance. Unless otherwise ordered the applicant shall pay 
the costs of all parties appearing upon the application. 

4. ( I ) Phe memorandum of appeal and memorandum of appearance shall state an address 
for service within the city of Madra.s at which service of any notice, order or process may be made 
on the party filing such memorandum. 

(2) If a party appears in person, the address for service may be within the local limits of 
the jurisdiction of the Court from whose decree the appeal i.s preferred : Provided that if such party 
subsequently appears by a pleader, he shall state in the vakalat an address for service within the 
city of Madras, and shall give notice thereof to each party who has appeared. 

(3) ^ parly appears by a pleader, his address for service shall be that of his pleader, and 
all notices to the party shall be served on his pleader at that address. 

5 - The Court may direct that service of a notice of appeal or other notice or process shall 
be made by sending the same in a registered cover prepaid for acknowledgment and addressed 
address for service of the party to be served which has been filed by him in the lower Court : Provided 
that, after a party has given notice of an address, for service in accordance with r. 4, service of any 
notice or process shall be made at such address. 

6 . All notices and process, other than a notice of appeal, shall he sufficiently served if left 
by a party or his pleader, or by a person employed by the pleader, or by an officer of the Court, 
between the hours of 1 1 a.m. and 5 i*..m. at the address for service of the parly to be seived. 

7. Notices which may be served by a party or Jiis pleader under r. 6, or which are sent Jt®™ 
the office of the Registrar may, unless the Court otherwise directs, be sent by registered post, and i c 
time at which the notice so posted would be delivered in the ordinary course of post shall be considc 

as the time of seivice thereof and the posting thereof shall be a sufficient service. 

8. If there arc several respondents, and all do not appear by the same pleader, they s 
give notice of appearance to such of the other respondents as appear separately. 

9. A list of all cases in which notice is to be issued to the respondent shall be affixed to t c 

Court notice-board after the case has been registered. . 

to. (1) If upon a ra.se being called on for hearing by the Court, it appears that 
has not been translated and printed in accordance with the rules of Court, the Court rMy 
app>eal or dismiss it, or may adjourn the hearing and direct the party in default to pay 
ni^e such orders as it thinks fit. 
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(2) If ihe Court proceeds to hear the appeal, it may refuse to read or refer to any part of 
the record which is not included in the printed papers. 

1 1 . When costs are awarded, unless the Court otherwise orders, the costs of a party appearing 
upon any application before the Registrar or the Court shall be Rs. 15 and the costs of appearing when 
the appeal is in the daily cause-list for final hearing and is adjourned shall be Rs. 30. At the request 
of any party tlic Registrar shall cause the order to be drawn up and the said costs to be inserted ilicrcin. 

Aiemorandum of Objections. 

12. (i) If the acknowledgment mentioned in r. 22 (3) of O. 41 is not filed, the respondent 

shall together witli the memorandum of objections file so many copies thereof as there are parties 
affected thereby. ^ 

(2) ihe prescribed fees for service shall be presented together with the memorandum to 
the Registrar. 

13. If any party or the pleader of any party to whom a memorandum of objections has 
been tendered has refused or neglected for three days from the date of tender to give the acknowledg- 
ment mentioned in r. 22 (3) of O. 41, tlie respondent may file an affidavit stating the facts and the 
Registrar may dispense ivith the scr\'ice of the copies mentioned in r. 12 (i). 

14. R. 31 of O. 41 shall not apply to the High Court. If Judgment is given orally a shorthand 
potc thereof shall be taken by an officer of the Court and transcript made by him shall be signed or 
initialled by the Judge or Judges concurring tliercin after making such corrections as may be con- 
sidered necessary.” 

ORDER XLI-B. 

“ Letters Patent Appeab. 

I. The rules of O. 4i-.\ shall apply, so far as may be, to appeals to the High Court of 
Madras under clause 15 of the Letters Patent of the said Court : 

Provided that it shall not be necessary to file copies of tlic Judgment and decree appealed 

from. 


Procedure. 


2. Notice of the appeal shall be given in manner prescribed by O. 41-A, r. 6, or if the party 
to be served has appeared in person, in manner prescribed by r. 5 of the said order.” 

ORDER XLII. 

Aftpeals from Appellate Decrees. 

i. The rules of Order XLI shall apply, so far as 
may be, to appeals from appellate decrees. 

LOC. AMS. — [Al!.aiiadad.J Revised r. i in O. 4a : — 

‘‘ i. The rules of O. 41 shall apply, so far as may be, to appeals from appellate decree, 

subject lo ihc following provisions : — It sliould not be necessary 
Procedure. lor an appellant in a second appeal to produce a copy of the 

judgment of the Court of first instance or any Judgment odier than 
the judgment on which the decree appealed against may be founded, and the record of the case shall 
be sent for at the expense of the appellant.” 

[Calcutta.] For r. i subslituU the following : — 

I. The rules of O. .ji, shall apply, so far as may be, to appeals from appellate decrees ; 

Provided that every memorandum of appeal from an appellate decree shall be accompanied 
by a copy of die decree appealed from and also (unless the Court secs fit lo dispense with any or all 
of them), by copies of the Judgment on which the said decree is founded and of the judgment and 
decree of the Court of first instance.” 

[Lahore.] Add the following as r. 2 : — 

” 2. In addition to the copies specified in O. 41, r. 1, the memorandum of appeal shall be 
accompanied by a copy of the Judgment of the Court of first instance unless the appellate Court 
dispenses therewith.” 

[Madras.] Substitute the following ybr the existing O. 42 : 

“ ORDER XLII. 

.ippeab from Appellate Decrees. 


Court 


I. The rules of O. 41 and O. 4i-A shall apply, so far as may be, to appeals to the High 
of Judicature at Madras from appellate decree widi the modifications contained in tliis order : 


NOTES. 

O. 42, R. l.—Sce 1939 A.L J. 592. Where 
High Court in second appeal transposes 
parties from category of appellant to that 
of respondent no question of limitation for 
presenting the appeal nrisos. 99 I.C. 687= 
62 M.L.J. 33=1927 M. 204. Under this 
role every second appeal most be aecompani* 


ed by copy of decree of lower appellate 
Court. 100 I.C. 810. Failure to file copy 
of first Court judgment along with memo- 
randum pf second oppeal is fatal. But delay 
in filing copies of trial Court judgment be- 
cause copies were supplied only late should 
be excused under 8. 6 of Limitation Act. 7 
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Provided that in appeals from appellate decrees the memorandum of appeal shall be accom* 
panicd by a copy of the decree appealed from, the four printed copies of the judgment on which it is 
founded one of them being a cerufied copy ; and also four printed copies of the judgmenlT^e 
Court of first instance, one of them being a certified copy. 


• V]^ memorandum of appeal shall be printed or typewritten and shall be accom- 

panied by the following papers : — 

One certified copy of the decrees of Court of first instance and of the appellate Court • and 

four printed copies of each of the judgments of the said Courts ; one copy of each judgment bcinir 
a certified copy. jo e 

(2) If any ground of appeal is based upon the construction of a document, a printed or 
typcuTittcn copy of such document shall be presented with the memorandum of appeal : Provided 
that if such document is not in the English language and the appellant appears by a pleader, an 

EngUsh translauon of the document certified by the pleader, to be a correct translation shall be 
presented. 


(3) If the appellant fails to comply with this rule, the appeal may be dismissed.” 

ORDER XLIII. 


Appeals from Orders. 


Appeals from orders. , appeal shall lie from the following orders 

under the provisions of section 104, namely : — 

[a) an order under rule lo of Order VII returning a plaint to be presented 
to the proper Court ; 


NOTES 

L. 447=1926 L. 458; 97 I.C. 773=1926 L. 
620: 105 I.C. 689 (1). Sec also 161 I.C. 708 
— 1936 Pesh. 77. Where trial Court gave a 
preliminary judgment on legal issues and the 
final judgment subsequently, it is enough if 
the copy of the final judgment was filed in 
second appeal. 103 I.C. 73=1927 L. 640. 
High Court has power in second appeal to 
frame issues and refer them for trial to the 
first Court. 1934 N. 307. Order for resti- 
tution passed under inherent powers of Court 
—Appealability, 1930 P. 280=9 P. 185=11 
P.L.T. 156. As to whether appeals under 
S. 12 (2), Oudh Courts Act, arc “appeals 
from appellate decrees”. Sec 1935 O.W.N. 
8=1935 O. 88. 

O. 43, R. 1. — Orders appealable under 

R. 1 arc not decrees, though coming under 

S. 47 or under the definition of ‘decree’ in 

S. 2. 17 I.C. 884=8 N.L.R. 177. Appeal 

—Formalities of— Revenue Court. 34 I.C. 
706=3 O.L.J. 209. See also 41 Bom.L. 
R. 1170. (Order by Court refusing to 
amend decree under S. 151.) Decree for 
specific performance — Power of Courts to 
extend time — Order extending time whether 
appealable. 1927 R. 311=5 R. 615. An 
order directing the drawing up of a final de- 
cree in a mortgage suit is not a decree nor 
appealable order within the meaning of O. 
43. 57 M. 437=1934 M. 198=66 M.L.J. 
178. Order on application under S. 34, 
Trusts Act. if appeal lies against, 11 O.W. 
N. 1533=1935 O. 72. The right of appeal 
is a creature of statute, and when no such 
right is expressly conferred by the statute, 
there is no right of appeal. The right of 
appeal against decrees and orders in rent 
suits for agricultural lands has been confer- 
red by the provision of the Code, and S. 
153 of the Bengal Tenancy Act restricts that 
rights so conferred by the Code in certain 
cases. 63 C.L.J. 277=40 C.W.N, 992= 
1936 C. 485. 


Clause (a). — A plaintiff is not preclud- 
ed from prosecuting his appeal against the 
order returning his plaint for presentation 
to proper Court, if in compliance with that 
order he presents the plaint to another 
Court in order to save limitation in case his 
appeal is dismissed. 40 P.L.R. 975. An 
order of appellate Court returning a plaint 
for want of jurisdiction in the Court in 
which the suit is brought is appealable. 19 
A.L.J. 305=62 I.C. 399; 125 I.C. 581. 
Sec also 1931 A.L.J. 893=1931 A. 192; 
1938 Sind 124. No appeal lies from an 
order of appellate Court returning a memo- 
randum of appeal to be presented to proper 
Court. 31 Punj.L.R. 536=1930 L. 832. 
See also 12 A.L.J. 21=36 A. 58; 52 I.C. 
801=46 C. 738; 16 A.L.J. 633=40 A. 659; 
42 P.L.R. 364 (but revision lies). But 
see also 56 I.C. 865. Nor against an appel- 
late order confirming the order of trial 
Court returning a plaint for presentation to 
proper Court. 46 I.C. 99=16 A.L.J. 535; 
27 Bom.L.R. 635=1925 B. 431. The fact 
that, in the exercise of his jurisdiction, 
Judge commits an error docs not give any 
right of revision of the order. 46 I.C. 

The word “plaint” in R. 1 (a) docs not in- 
clude a memo, of appeal. 56 I.C. 865. 

Order returning or rejecting application for 
leave to sue m forma pauperis on ground or 
want of jurisdiction does not come 
this clause, and is not appealable. 42 L. W. 
647=1935 M. 1043. Plaintiff docs not lose 
his right to appeal against order of a Mun- 
sif returning the plaint, by electing to hie 
the plaint in the Court to which he “irca- 
cd. 34 M.L.J. 397=41 M. 721; S3 I.C. 
1001=23 C.W.N. 942. An order r^Kcting 
a plaint under O. 7, R. 11 >s not appcalable 
when such order is based on a 
valuation pure and simple. 49 
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{b) an order under rule lo of Order VIII pronouncing judgment against 
a party ; 

(r) an order under rule 9 of Order IX rejecting an application (in a case 
open to appeal) for an order to set aside the dismissal of a suit ; 

{d) an order under rule 13 of Order IX rejecting an application (in a case 
open to appeal) for an order to set aside a decree passed ex parte ; 

(^) an order under rule 4 of Order X pronouncing judgment against a 

party ; 


NOTES. 

Court only those orders are appealable where 
the entire case has been transferred from 
the appellate to the trial Court and not where 
only certain issues have been remitted. 
Hence no appeal lies fron^ an order by which 
the appellate Court has framed certain issues 
and referred tliem for trial to the first Court. 
147 I.C. 437=1934 A. 455. R. 1 is appli- 
cable only in fxtrl to cases utider Agra 
Tenancy Act. 53 A. 516=1931 A.L.J. 854 
= 1931 A. 533. 

Clause (b).-— vS'cc 31 P.L.R. 946; 1930 

0. M16. R. 1 (6) merely gives a right of 

appeal if a judgment has been pronounced 
against a party. Where no judgment is pro- 
nounced there is no right of appeal. 131 
r.C. 129=1931 77. 

Clause (c): Casks wMrRK appkal lies. — 
Appeal lies from order of dismissal of ap- 
plication under O. 9, R. 9 on ground of 
previous dismissal under O. 17, K. 3. 4 

P.L.T. 46=73 I.C. .373=1923 P. 223. .9cc 
also 20 C.W.N. 1203; 20 C.W.N. 594=43 
C. 857; 168 I.C. 47=1937 O.W.N. 372= 
1937 Oudh 344. An appeal lies against an 
or<lcr of dismissal of an application for res- 
toration of the application dismissed in de- 
fault. 19 N.L.R. 119=75 I.C. 589; 168 

1. C. 47=1937 O.W.N. 372. See oho 1936 
A.L.T. 305. But see contra 58 M. 814= 
1935 M. 609=69 M.L.J. 99, where it was 
held that no appeal lay under O. 43. R. 1 
(c) and that S. 141, did not avail to confer 
a right of appeal, as it dealt only with pro- 
cedure. while a right of appeal was substan- 
tive right, and that S. 104 conferred a right 
of appeal only in respect of orders specified 
in that section or in O. 43, R. 1. A dis- 
missal of suit for default is under O. 9, R. 
8 and the dismissal of application for resto- 
ration is appealable under O. 43, R. 1 (c). 
57 I.C. 245. Although an order rejecting 
an application under O. 9, R. 9, is open to 
appeal under O. 43, R. 1 (c), an order 
allowing such an application is not open to 
appeal. An order of the latter class should 
be sparingly interfe*’ed with. 152 I.C. 110 
= 11 O.W.N. 1373=1934 O. 491. See also 
(1940) 2 M.L.J. 374. Where an applica- 
tion for restoration is returned for presen- 
tation to proper Court owing to want of 
jprisdiction the order is one rejecting the 
application and is appealable. 16 I.C. 34= 
10 A.L.J. 41. An order setting aside an 
ex parte decree passed in a resumption suit, 
although not appealable under R. I is how- 
ever appealable in view of the provisions of 

C. C M.— 174 


the Oudh Rent Act. 3 O.L.J. 229= 34 I. 
C. 702. 

Cases where no appeal lies.— Where 
Court dismissed an application for execution 
for want of prosecution and subsequently 
refused to restore the application, there is 
no appeal from the order refusing to restore 
the application. 45 A. 148=21 A.L.J. 135; 
100 I.C. 343=45 C.L.J. 60; 31 C. 207. 
An order of appellate Court setting aside 
the order of first Court dismissing the suit 
for default of appearance of parties is not 
appealable. 11 A.L.J. 615=35 A. 427. 
.9ce also 139 I.C. 296=1932 N. 101. Appli- 
cation to set aside dismissal for default — 
No appeal lies. 36 C.L.f. 184=1922 C. 
572; 43 I.C. .54=2 P.L.j. 720. .S'ee also 
139 I.C. 2%= 1932 N. 101. Nor from an 
order rejecting an application to restore a 
suit dismissed for default of both parties. 
19 I.C. 97=9 N.L.R. 33. .9^^ also 139 

I. C. 296=1932 N. 101. Nor against an 
order dismissing for default an application 
under O. 21. R. 90 . 97 I.C. 704=45 C.L. 

J. 5.57. 

Clause (d). — The words of O. 43. R. 1 
(d) are perfectly general. The words “in a 
case open to appeal" have no reference to 
the appeal against the decree actually passed. 
If there could he no appeal against a decree 
that could be passed in the suit or proceed- 
ing under any circumstances, there would be 
no appeal against an order refusing to set 
aside an ex parte decree passed in such a 
suit or proceeding. A case is not open to 
appeal within the meaning of O. 43, R. I 
(d) when no appeal would lie against a 
decree under any circumstances. 40 C.W. 
N. 992=63 C.L.J. 277=1936 C. 485. 
also 1941 A.L.J. 516=1941 O.W.N. 1010. 
An appeal against a decree in a simple rent 
suit (when the proviso to S. 153, B. T. 
Act, does not come into play) valued at 
Rs. 50 or less would be incompetent only 
under one circumstance, namely, when the 
Munsif trying the suit has been vested with 
final jurisdiction, and would lie under all 
other circumstances. 40 C.W.N. 992. Order 
granting an application under O. 9, R. 13 
is not appealable. 52 I.C. 901=17 A.L.J. 
1052; 14 A.L.J. 332=38 A. 297. Nor an 
order purporting to be made under O. 9, 
R. 13 dismissing an application for restora- 
tion of an application to set aside an ex parte 
decree. 49 I.C. 745; 48 A. 175=1925 A. 
610. But see 6 P. 474=101 I.C. 7.53=1927 
P. 240. See also 149 I.C. 777=1934 R. 
ZQS: 10 P.L.T. 211. An order dismissing 


The Civil Court Manual (Imperial Acts). [O. 43 , R. J 
(/) an order under rule 21 of Order XI ; 

(g) an order under rule 10 of Order XVI for the attachment of property • 
a party*^ pronouncing judgment against 

(i) an order under rule 34 of Order XXI on an objection to the draft of a 
document or of an endorsement ; 

to set L{Mra°''s1de“'’'‘"' 


NOTES. 

for default an application to set aside an 
cx parte decree is appealable. 30 I.C. 798* 
30 I.C. 45=21 C.L.r. 628. See also 56 C. 
21; 10 Pat.L.T. 589. The words "reject- 
inp an application” sipnify an immediate re- 
jection and not a conditional or prospective 
rejection. 6 L.W. 757=43 I.C. I. No 
appeal lies against an order refusinp to set 
aside a dismissal of a suit under O. 9. R. 4, 
43 I.C. 374=27 C.L.J, 117. Nor against 
an order rejecting an application under O. 
9. R. 9 for revival of an application for re- 
versal of a sale, which had been dismissed 
for default of appearance of the judgment- 
debtor. 27 I.C. 492=19 C.W.N. 25. 

Order dismissing application to set aside cx 
parte decree because the conditions which 
were lawfully imposed on the defendants 
were not complied with— Appeal lies. 1927 

B. 1=28 Bom.L.R. 1246= 51 R. 67. But 
see 28 Bom.L.R. 578=50 B. 326=96 I.C. 

i • 

Clause (f). — An order refusing to 
strike out a defence is one under O. 11, R. 
21 and that it is appealable under O 43 R 
1 (f). 34 C.W.N. 220=1930 C. 426.’ 

Cl. (j). — Scope of cl. (i).—Scx 11 
Lah.L.J. 546; 7 Pat. 107=1938 Pat. 240. 
An order confirming the sale amounts to a 
refusal to set aside the sale aticl hence is 
appealable. 141 I.C. 421=34 P.L.R. 233 
— 1933 L, 210. An order refusing leave to 
a decree-holder to bid under O. 21 R 72 
IS not appealable. 38 C. 717=15 C.W.N. 
862 (P.C.). An appeal does not lie when 
no objection has been specifically allowed or 
dismissed by cxeaiting Court. 1929 A. 671. 

itself appealable, an appeal 
will he from that part of the order which 
relates to costs. 44 A. 209=20 A.L.J. 11. 
An appeal lies against an order on an appli- 
cation under O. 21. R. 90 to set aside a sale, 
which IS dismissed for default. 38 1. C. 

C.L.J. 163; 104 I.C. 759=55 C. 

969=33 C.W.N. 392; 

7 R. 37=117 I.C. 253=1929 R. 148. But 
no appeal lies against an order under S. 90 
dismissing an application to set aside the 
dismissal. 7 R. 37. Rut see 38 I.C. 63. 
An auction-purchaser can appeal against an 
order setting aside the sale on the f^round 
of irregularity even if decree-holder has 
compromised his claim with judgment-deb- 
tor. 13 C.L.J. 535=15 C.W.N. 685. As 
to second appeal, see 3 L.L.J. 463; 1929 L. 
778; 1939 Sind There is no second ap- 
P^l against an order setting aside a sale on 
the ground of fraud under O. 21, R, 92. 


168 P.R. 1919-_54 I.C. 941. An order con- 
firming the sale amounts to a refusal to set 
as^c the sale and hence is appealable. 141 
I.C. 421 = 1933 L, 210. An appeal lies 
against an order passed by an executing 
Court refusing to receive the amount of de- 
cree and costs from a mortgagee under O. 
21. R. 89. 12 I.C. 733=178 P.W.R. 1911. 
If the Court refuses to dispense with cash 
deposit and to accept landed property as 
security and then dismisses the application 
for failure to make the deposit, the latter 
order is appealable under O. 43, R. (1) (/), 
though the order refusing to accept security 
is not appealable. 17 Pat. 107=19 Pat.L. 
T. 402=1938 Pat. 24. An appeal lies from 
order in execution of small cause decree 
transferred to the original side for execu- 
tion. 10 L.W. 556=53 I.C. 958. An ap- 
peal lies from an order refusing to set aside 
a sale under O. 21, R. 89 wbethcr the pur- 
chaser is the decree-holder or stranger. 14 
I.C. 326=1912 M.W.N. 756. See. also 131 
I.C. 533=1933 P. 97; 18 Pat.L.T. 799= 
1937 Pat. 672. Decree-holder purchaser 
failing to deposit 25 per cent, of purchase 
price — Order setting aside sale — Appeal. 

See 1939 L. 46. So far as applica- 
tions under Order 21, Rule 90 are 
concerned, there is no distinction bet- 
ween an order on the application and an 
order declining to entertain the application. 

A rejection of the application to have a sale 
set aside is not any the less a refusal to set 
aside the sale within the meaning of O. 43, 

P- 1 (J). although the order may have been 
passed even before the petition is admitted. 

An order rejecting the petition on the ground 
that the petitioner tenders a draft bond 
ofTcring immovable property as security 
instead of depositing the sale amount in cash 
as ordered by the Court is an order refusing 
to set aside the sale and is therefore appeal- 
able. I.L.R. (1939) Mad. 349=1939 Mad. 
482= (1939) 2 M.L.J. 132. Joint apph- 

cation by judgment-debtor and dccrcc-boldcr 
purchaser for setting aside sale, on payment 
of certain amount on a particul.nr dale, and 
for confirmation on default — Order 3PP*‘* 
cation, if appealable. 17 Pat.L.T. 940 
(.S.B.). No appeal lies from an order 
under O. 21. R. 101. Such an, order may. 
however, be the subject of revision, lo K. 

D. 160. In an appeal from an J®" 

fusing to set aside sale, the lo^i 

is a necessary party. 35 P.L,R. 

L. 592 (2). Order setting 

S. 227 Orissa Tenancy Act-Aether 

appeal lies. 15 P. 375. An order dis 


1387 


•0.'43, R 1] The Code of Civil Procedure (V of 1908). 

(k) an order under rule 9 of Order XXII refusing to set aside the abatement 
or dismissal of a suit ; 

(/) an order under rule 10 of Order XXIII giving or refusing to give leave; 

(m) an order under rule 3 of Order XXIII recording or refusing to record 
an agreement, compromise or satisfaction ; 


NOTES. 

missing an application to set aside a sale 
under O. 21, R. 90, being itself an order 
refusing to set aside the sale, an appeal 
under O. 43, R. 1 (/) would lie against it 
and not against the order of confirmation of 
the sale passed later on. Therefore, limi- 
tation for the appeal would run from the 
date of the or<ler dismissing the application 
and not from tl»c date confirming the sale. 
43 C.W.N. 352. 

Cl. (k). — ‘‘Suit" does not include "appeal". 
33 C.W.N. 881=49 C.L.T. 53S=1929 C. 
532; 121 I.C. 5C>4: 20 Pal.L.T. 715=1939 
Pat. 623. The word "suit" in O. 43, 
R. 1 (k) includes an appeal and an appeal 
therefore lies against an order refusing to 
set aside the abatement of an appeal. 52 
L.W. 476=1941 Mad. 51 = (1940) 2 M.L.J. 
562. There is no provision in O. 43 laying 
down that the word 'suit' in Q. (k) of 
R. 1 of that order should he taken to include 
an appeal. Hence an order refusing to set 
aside the abatement of an ap()cat under 
Cl. (d) of K. I of O. 43 is not appealable. 
1941 A.L.I. 516=1941 O.W.N. 1010 (2). 
Sec also 1941 Mad. 51= (1940 ) 2 M.L.J. 
562. An order refusing to set aside an 
abatement of an appeal is appealable under 
O. 43, R. 1 (k) ; the word "suit.” in the rule 
also covers an appeal. O. 43, R. 1 (k) 
has to be read with reference to O. 22. 
R. 11. which applies to R. 9 of O. 22. 17 

Pat. 84=18 Pat.L.T. 1014=1938 Pat. 125. 

0. 22, R. 10 docs not apply to an appli- 
cation to add a certain person as party. 
Consequently an order on such an application 
is not appealable, though tlic application 
purports to be made under that rule. 42 C. 
W.N. 1183. An order declaring that the 
suit had abated because the legal representa- 
live of the deceased defendant had not been 
brought on the record in time is a decree and 
appealable as such though no formal decree 
dismissing the suit had been drawn up. 10 
P. 471 = 133 I.C. 767=1931 P. 353. An 
application to bring on the record the legal 
representatives of a deceased party after 
the expiry of the time fixed for this purpose 
must be deemed to be an application to set 
aside the abatement and an order refusing 
to set aside an abatement is appealable, 147 

1. C. 699 (1)=I934 L. 315. When no 
application to bring the representatives of a 
deceased plaintilT is made within time the 
suit abates; and an application for substi- 
tution made afterwards ought necessarily to 
be considered on an application under O. 22, 
R. 9 (2), to set aside the abatement. 74 
I.C. 17=1924 L. 424. Appeal lies from a 
finding that a suit has abated ; but such an 
appeal is one against the decree in the suit. 


26 S.L.R. 81. Though no second appeal 
lies from an order of abatement, it may be 
questioned in second appeal if it "affects 
the decision of the case”, 1933 A. 294= 
144 I.C. 133=1933 A.L.J. .561. No appeal 
lies if there has been no application to set 
aside an abatement. An order of abate- 
ment cannot be interfered with in revision 
if a person fails to set it aside. 95 P.R, 
1911=13 I.C. 963. No appeal lies from an 
order adding legal representative. 39 M. 
488=28 M.L.J, 491. An order under 
O. 22. R. 3 is not open to appeal, 73 I.C. 
230=1924 O. 114; 44 I.C. 145. Refusal to 
set aside abatement of appeal — Appealable. 
1925 P. 162=85 I.C. 1010. 

Cl. (1.). — An application by a mort- 
gagee to be added as a party to a parti- 
tion suit is an application under O. 22, R. 10 
and an order granting or refusing it is 
appealable, 134 I.C. 307=35 C.W.N. 296 
= 1931 C. 594. (49 I. A. 220, Expl.) Court 

of Wards assuming superintendence of 
plaintiff's estate during pendency of suit — 
Order granting leave to Deputy Commis- 
sioner to continue suit — Right of plaintiffs 
to appeal. 156 I.C. 990=1935 O. 486. 
Insolvency of plaintiff — Receiver neglecting 
to continue suit — Application by assignee 
from receiver for leave to continue suit — 
Rejection — Appeal. 157 I.C. 900. Whether 
second appeal lies from order of appellate 
Court under this clause. See 156 I.fT. 152 
= 1935 M. 423. See also 43 Bom.L.R. 719. 
Death of defendant after passing of prelimi- 
nary decree — Plaintiff and others applying 
for being appointed as legal representative — 
Plaintiff appointed as legal representative — 
Application of other persons dismissed as 
time-barred — Appeal by such persons — If 
competent. 1937 Lah. 615. 

Cl. (m) . — Order recording compromise — 
Appeal, if barred by S. 96 (3). 1936 S. 59. 

This clause docs not contain any restrictive 
words; and hence an appeal would not he 
incompetent even when there has been no 
dispute as to the factum of compromise. 43 
L.W. 386=1936 M. 347=70 M.L.J. 471. 
The remedy of a party dissatisfied with the 
order of a Court refusing to record a peti- 
tion of compromise is to appeal from the 
order so refusing, not from the judgment 
given by Court on the merits. 42 I.C. 192; 
104 I.C. 561. Order refusing to record com- 
promise on the ground of its invalidity is 
appealable. 103 I.C. 80=1927 L. 546 ( 2). 
Also when refused on ground that no com- 
promise has been made. 1936 A.L.J. 336 
=1936 A. 433; 189 I.C. 232=1940 Pat. 6». 
Where there has been a compromise in which 
a minor is concerned, if the (Tourt refuses 
its consent to such a compromise, it should 
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(n) an order under rule 2 of Order XXV rejecting an application (in case 
open to appeal) for an order to set aside the dismissal of a suit ; 

(o) an order ^[under rule 2, rule 4 or rule 7] of Order XXXIV refusing to 
extend the time tor the payment of mortgage-money ; 

orders in interpleader-suits under rule 3, rule 4 or rule 6 of Order 

V 5 

(?) an order under rule 2, rule 3 or rule 6 of Order XXXVIII ; 


LEG. REF. 

‘ Substituted by Act X\'I of 1930. 

NOTES. 

be appealed against at once without waiting 
for final orders, as by that time the remedy 
under O. 4.3, R. 1 (hi) would liccome tinie- 

A.W.R. (B.R.) 288=1938 

K. D. 477. An appeal from an order under 
O. 23, R. 3 is competent even though before 
the appeal is presented a decree has been 
passed in terms of the compromise. 36 C. 
W.N. 1013. See also 1941 Rang. 316. It 
IS not necessary for the aggrieved parly to 
appeal both from the decree and the order 

C.W.N. 928. Cons.)'; 

P.L.R. 6f)4=1938 Lah. 766; 141 I.C 
732; 40 P.L.R. 138=1938 Lah. 350. A 
consent decree passed without order for 
recording a compromise is liable to be set 
aside on appeal notwithstanding tlic bar 
under S % (3). 33 I.C. 769=43 C. 85. 
Order holding no compromise has been 
proved IS not appealable. 73 I.C. 177= 
1924 L. 248. An order allowing the plain- 
tiffs to withdraw their suit as against certain 
ot the defendants is not appealable. 19.30 

I.C. 

804— 33 I .L.R. 391. The right of appeal 
under this rule against an order recording a 
compromise under O. 23. R. 3. is not lost 
r)ccau5;c the decree involved in the order is 
not appealed against. It would he more 
correct to appeal against the decree, but if 
the order js set aside on appeal, the decree 
must go with it. 61 C. 910=59 Cl I 421 

722=1936'n/; 3^5 
— 70 M.L.J. 400. Appeal lies even though 
at the time when the compromise was 
recorded there was no contest before the 
Court, and tliough the order recording the 
compromise has ripened into a decree and 
no appeal has been preferred against the 
decree .iself 70 M.L.J. 400. No separate 
order r^ording compromise— Appeal from 
decree— Flea of no compromise — No finding 
given by appellate Court— Revision. 1936 

L. %3. 

Right of suit.— Where a pleader enters 
into a compromise on behalf of his client 
without authority, and the client is not pre- 
sent when the compromise is drawn up and 
nied, the client cannot be regarded as a 
party to the compromise, and a decree passed 
on the basis of that compromise is wholly 
incompetent. A separate suit to set aside 
uie compromise and decree will lie, and 

suit. 150 I.C. 

838=11 O.W.N. 1030=1934 O. 417. 

Cl. (o).— Where the Judge on the original 


side directed that the Registrar might be at 
liberty to sell the mortgaged properties with- 
out reserve, held, that the order was not 
appealable. 60 C. 506=145 I.C. 318=1933 
C. 534. 

Cl. (q). — VVlien an application for attach- 
ment before judgment is dismissed by Court 
of first instance after hearing defendants, no 
appeal lies against that order. 33 I.C. 689 
=23 C.L.J. 392. Nor against an order 
rejecting an application for attachment under 

O. 38, R. 6, when there has been no condi- 

tional order of attachment under R. 5 (3) 
of O. 38. 14 P. 1 = 16 Pat.L.T. 291=1935 

P. 219. Where in response to a notice 

issued to the defendant under O. 38, R. 5, 
defendant appears in Court, and shows cause 
why no or<ler for furnishing security for 
costs should be passed against him and why 
no order should be passed directing the 
attachment of this property’, the order of the 
Court accepting the contention of defendant 
is an order which falls under O. 38, R. 6 
(2) and from such an order an appeal lies. 
140 I.C. 95=1932 A.L.I. 228=1932 A. 269. 
.SVc also I. L.R. (1941) Kar. 362=I9« 
Sind 178. Application for attachment 
before judgment — Court ordering appli- 
cation closed on respondent undertaking 
not to alienate properties — Order is 

oe under O. 38, R. 6 — Appealability 

from the order. 1928 M.W.N. 125. 
An order under R. 5 of O. 38 is not appeal- 
able while an order under R. 6 is appeal- 
able. Where the Court passed an uncondi- 
tional order of attachment before judgment 
purporting to act under R. 5 of O. 38, the 
order is appealable. 107 I.C. 276 (L.)* 

Cls. (q) and (r). — Both injunction 
and attachment arc intended to give 
prompt relief from immediate or impending 
danger of injury which will be irreparable; 
and Court ought not to admit appeals from 
orders refusing injunction or attachment, 
except in cases of serious misdirection m 
law or fact, wlicn special directions might 
be given for expedition. Such orders are 
discretionary and appellate Court 
to interfere with the exercise of a J'^ogc 
discretion unless satisfied that it was no 
jiulicially exercised, i.c., that the 
acted on wrong principles. The , 

that appellate Court might take a , 
view is not a sufficient ground 
fcrcncc. If lower Court *’*8*’**^ .^uc 

the facts, and applies to those j .fjj.jal 

principles, that is a sound 771— 

discretion. 61 C. 814=38 C.W.N. 771- 

1934 C. 694. 
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(r) an order under rule i, rule 2, rule 4 or rule 10 of Order XXXIX ; 

(j) an order under rule i or rule 4 of Order XL ; 

(i) an order of refusal under rule 19 of Order XLI to re-admit, or under 
rule 21 of Order XLI to re-hear, an appeal ; 

NOTES. managed if a receiver is appointed" is not 

Cl. (r). — An appeal lies from an order appealable. It is only the final order that is 
granting as well as from an order refusing appealable. 9 I.C. 582=13 C.L.J. 157. 
to grant an injunction under O. 39, R. 1. See also 148 I.C. 184=1934 N. 64. Order 
11 A.L.J. 613=35 A. 425. See also 1937 appointing receiver subject to security being 
Kang. ISO. Also from an order refusing to furnished — Security not furnished— Appeal 
discharge an injunction issued under O. 39, does not lie till security is furnished and 
R. 2. 1933 L. 203= 34 P.L.R. 975=14 L. appointment finally approved. 100 I.C. 140 

330. An order for the issue of an injunc- =1927 C. 253. But see also 40 M. 18." An 
tion subject to a condition is appealable, but order merely directing that a proper person 
there is only one appeal against it. 66 I.C. should be appointed as a receiver is not 
509=1922 A. 441. An order of Court appealable. (9 I.C. 582, Foil.); 29 I.C. 
refusing to attach property for disobedience 504=17 Bom.L.R. 510. Nor orders of 
of an interim injunction is open to appeal. Court in passing receiver’s accounts 12 
(27 I.C. 131, F.) : 66 I.C. 9=1922 L. 347. I.C. 780=14 C.L.J. 445. See also (j9 I.C. 
The appellate Court has jurisdiction to pass 203=43 M.L.J. 707. Where a receiver is 
an order of imprisonment in appeal. 27 appointed but he refuses to act, an appeal 

1. C. 131. Disobedience of an injunction on the point whether a receiver should or 

order is an act independent of the suit and should not be appointed can be entertained, 
calls for a separate punishment. 27 I.C. 176 I.C. 919=1938 Lah. 10. An order of 
131. Breach of undertaking not to alienate Court directing receiver appointed in the 
property pending suit — Contempt of Court — suit to pay money to a person pending dis- 
order refusing to commit for such contempt posal of the suit is appealable. 14 I.C. 277 
is appealable. 33 Bom.L.R. 1109=134 =11 M.L.T, 383. Receiver ordered to pay 

- I.C. 1165=1931 B. 509. An appeaj lies damages— No appeal lies from such order, 
from the refusal of a Judge of the original 92 I.C. 631 = 1925 R. 266. Order directing 
side of the High Court to grant an interim receiver to pay into Court amount lost by 
injunction, but what the Court of appeal has his negligence is appealable. 62 M.L.J. 
to consider is simply w'hethcr or not the 199=1931 M. 760. Order granting leave to 
Judge who dealt with the matter properly sue a receiver is not appealable. 22 Bom. 
exercised the discretion which he undoub- L.R. 1126=45 B. 99. Dispossession by 
tcdly possessed. 1.52 I.C. 563=1934 C. 713. receiver of third part — Appeal lies. 16 L.W. 

Cl. (s).^cc 1938 Nag. 540. An order 833=69 I.C. 393. See also 1941 Rang. L.R. 
for the appointment of a receiver without 300 (Order against person not party to suit), 
actually appointing any one to that oflice is Where a receiver is appointed in execution 
appealable. 18 A.L.J. 212=44 A. 227 (40 of a mortgage decree overruling the objec- 
M. 18, Diss. ; 13 A.L.J. 79; 13 C.L.J. 157; tions of a third party, the latter has no right 
17 Bom.L.R. 510. F.) But see 1932 P. of appeal but he can prefer a revision to 
360 contra; 67 C.L.J. 107; 174 I.C. 148; High Court. 4 P.L.W. 414=45 I.C. 177. 

31 S.L.R. 28 (Order for receiver in suit An order construing an order of appoint- 

under S. 9, Sp. Rel. Act). An order ment does not fall under either R. 1 or R. 4 

merely declaring that a receiver should be of O. 40 and is not appealable. 5 P.L.J. 

appointed is appealable, though nobody is 97. Order removing a receiver is appeal- 

named as receiver. 13 Pat.L.T. 525=1932 able at the instance of the parties but not at 

P. 360. Order appointing receiver provi- the instance of the receiver himself. 36 C. 
sionally if open to appeal. 27 I.C. 646= W.N. 903=1933 C. 52=60 C. 162. 

13 A.L.J. 79. Appeal lies against ad Letters Patent.— The Code does not 
interim appointment of receiver. 1936 L. control the provisions of the Letters Patent. 
102. Order declaring that receiver should The judgment of a single Judge of the High 
be appointed is open to appeal. 69 I.C. Court in an appeal under O. 43, R. 1 (.r) 
929=1 P. 625. An order removing a is appealable under Cl. 15 of the Letters 

receiver is one falling under R. 1 (a) and Patent. (22 M. 68 and 13 M.L.J. 497, 

is armealable. 92 I.C. 940=53 C. 319= Foil.) 56 M. 915=1933 M. 770=65 M. 
1926 C. 593. But see 1931 A.L.J. 13= L.J. 222 (F.B.). 

1931 A. 72=134 I.C. 454, contra (1903 A. Cd. (t) . — An appeal does not lie 
W.N. 67, Foil.; 53 C. 319, Diss. from); against order refusing to restore application 
1938 Rang. 387 (order dismissing applica- to set aside an appellate decree dismissed for 
tion for removal of receiver). An order default. But where there has been a serious 
refusing to appoint a receiver is an order miscarriage of justice, revision lies. 40 
under O. 40 and is appealable. 1926 C. I.C. 336. An appeal lies to High Court 
1006=95 I.C. 632. An interlocutory order from order refusing to re-hcar an appeal 
for the appointment of a receiver in dismissed for default. 28 C.L.J. 155=45 
the terms "the property in suit will be better C. 638. “Suit" includes the appellate stage 
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(u) an order under rule 23 of Order XLI remanding a case, where an appeal 
would lie from the decree of the Appellate Court ; 


NOTES. 

and also includes the execution proceedings 
and an application to re-hear an appeal heard 
cx parte, is an application in the suit. 19 C. 
L..T. 310=19 C.W.N. 359. An order of 
lower appellate Court rejecting an appli- 
cation for review of an appeal dismissed for 
default and a memo, of cross-objections 
allowed ex parte, is not appealable. 53 I.C. 
333. An order rejecting an appeal for 
failure to furnish security for costs is not 
appealable. 9 I.C. 74‘^=14 O.C. 40. On 
this sub-clause, .rrc also 1929 P. 609=10 P. 
L.T. 589; 120 I.C. 791=1930 L. 112; 1936 
R. 109. 

Cl. (u) : General. — When an appeal is 
rcmandcfl witliout any provision of law being 
stated, the prcstimption is that the order is 
made under O. 41, R. 23. 20 A. L.T. 321= 

44 A. 492; 87 I.C. 575=1925 C. 1157. The 
power of retnand should be exercised with 
verv great caution. 3 P.L.J. 253=43 I.C. 
959'; 12 L.W. (:)67=39 M.L.J. 536. On this 
point, see also 60 M.L.J. 713. An appeal 
under R. 1 is one from the order granting an 
application for review and not one from the 
final decree in the suit. 60 I.C. 259. 

Cases where ai’PEal lies. — An appeal to 
the Chief Court against the order of remand 
is competent under R. 1 (u) if it involves 
point of law. 8 P.R. 1915=28 I.C. 441. 
See also 1935 P. 49. An appeal lies from 
an order of remand in a case where if the ap- 
pellate Court, which passed tliat order, had 
passed instead a decree reversing that of the 
lower Court, an appeal would lie from such 
decree. 23 I.C. 817=85 P.R. 1914; 3 L. 
218=1922 L. 178 (F.B.); 2 L.L.J. 587. 

Where a cjiicstion afTecting the final result of 
the case has been decided against a party and 
the suit is remanded, the order of remand is 
appealable. 20 I.C. 788=279 P.L.R. 1913. 
See also 1930 N. 295; 1930 M.W.N. 1021; 
1934 L. 907; 38 C.W.N. 1202 ; 4 A.W.R. 
1120; 145 I.C. 183=37 C.W.N. 190=1933 C. 
496; 10 C.W.N. 664=1933 O. 350; 14 L.R. 
501 (Rev. ) = 17 R . D . 605. An order of re- 
mand passed initially under O. 41, R. 23 but 
by a clerical mistake purporting to be under 

0. 41, R. 25 is appealable. 9 I.C. 431, An 
order of an appellate Court setting aside an 
order rejecting a plaint is not appealable. 131 

1. C. 7.50=1931 L. 497. See also 152 I. C. 
241 = 1931 Pesh. 88. When an order dismis- 
sing an application to set aside an ex parte 
decree is set aside and Court of first instance 
is directed to proceed with the suit, the order 
is not an order of ‘remand’ within the mean- 
ing of R. 1 («) and the order of the appel- 
late Court is not appealable. 53 A. 519. 

Cases where no appeal lies. — No appeal 
lies against an order passed by an appellate 
Court remanding a case otherwise than under 
O. 41. R. 23. 31 C.LJ. 357=23 C.W.N. 
1049. See also 59 I.C. 909 ; 6 P. 381 ; I.L. 
R. (1940) Nag. 538=1940 N. L. J. 350= 
1940 Nag. 349; 14 Luck. 447=1939 C.W.N. 


181--I939 Oudh 102 (Order of remand under 
the inherent powers of Court) ; 31 C.W.N 
878; 1925 R. 320; 100 I.C. 135=1927 M* 
335=52 M. L. J. 90; 103 I. C. 670; 6 P. 
160; 37 C. W. N. 190; 132 I. C. 311= 
1931 M. 1=60 M.L.J. 713. Remand — Suit 
as originally framed entirely disposed of— 
Amendment of plaint not allowed — Suit can- 
not be said to be disposed of on a prelimi- 
nary point. (Ibid.) (45 M. 900, Dist.) 
There is no appeal against an order of re- 
mand passed by a special Judge under the 
provisions of the Bengal Tenancy Act. 72 
I.C. 1013=37 C.L.J. 314. There is no ap- 
peal for an order of remand under the in- 
herent powers of an appellate Court, and 
not falling under O. 41. R. 23 and under 
O. 43. R. 1 (n). 69 I.C. 826=16 L.W. 
515; 97 I.C. 105=1926 P. 457. See. also 
1935 P. 49. No appeal lies where tlie order 
of remand is made under (>. 41, R. 25. 37 
C.W.N. 190; 1935 C.W.N. 3.52=154 I.C. 
676=1935 C. 333. See. also 1937 A.L.J. 
797=1937 All. 580. An order under O. 41, 
R. 27 is not an order of remand and there- 
fore not appealable. The mere use of the 
word ‘remand’ does not give the order the 
character that it docs not possess. 171 I.C. 
258=1937 Sind 233. Where a party has 
himself asked for a remand and obtained 
an order of remand, he cannot appeal merely 
because the ground covered by the order of 
remand is not so wide as that wliich he him- 
self desired. 116 I.C. 55=1929 O. 398. 
Remand for fresh trial with the addition of 
a necessary party — No appeal lies against the 
order. 3 R. 4W. O. 41. R. 23 docs not 
contemplate a case <lccidcd upon the whole 
evidence and upon all the issues which were 
raised. 55 I.C. 484=1 Pat. L.T. 500. An 
appeal does not lie against the order of ap- 
pellate Court setting aside an order of 
Court of first instance rejecting a plaint 
under O. 7, R. 11. and directing the trial 
Court to proceed with the trial of the suit. 
Such order is not an order under O. 41. R- 
23 and is not appealable under O. 43, R. 1 
(u). 39 P.L.R. 720=1937 Uh. 380. See 

also 1941 N.L.J. 410. Where the appel- 
late Court decides the main point in a case 
and remands the case for disposal 
ing issues, the order is not appealable^, w 
I.C. 609. A general order of remand by 
the lower appellate Court on the ground ol 
mishandling of the trial in the First Court 
is not appealnbic. 63 I.C. SSS; 1«7 M. 
385. An appellate Court has inherent power 
under S. 151 to remand a case for 

No appeal lies such an order. 

P.L.J. 253=43 I.C. 959: 39 M.L.J. S3fe 
12 L.W. 667; 1939 Oudh 102. 

44 A 176=19 A.L.J. 971; 25 L.W. lW»j- 
52 M.L.J, 90. An order 
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(^0 an order made by any Court other than a High Court refusing the irrant 
of a certificate under rule 6 of Order XLV ; 

an order under rule 4 of Order XLVII granting an application for 

review. 


NOTES. 

also 182 I.C. 896=19v^9 Lah. 65. Findings 
of fact cannot be disturbed in an appeal 
against an order remanding a case under O. 
41. R. 23. 48 I.C. 379=109 P.R. 1918. 

r.\RTlAL AND TOTAL KK.MANIi — No DISTINC- 
TION BETWEEN. — No distinction seems to be 
recognized in R. 1 («), between a partial 
and a total remand of the case. Hence an 
appeal is competent from an order remand- 
ing a case even though the whole of the re- 
matul order is not challenged but only cer- 
tain findings which have gone against the 
appellant. 146 T.C. 939=1933 L. 615. 

Second appeal. — Where there is no second 
appeal from the decree of the appellate 
Court, there is also no second appeal from 
the order of rcmanfl. 19 .X.L.J. 72=43 

A. 403. There is no second appeal in a 
suit of a small cause nature of the value 
below Rs. 500 and an order of remand in 
siich a suit is not open to appeal. 18 A.L. 
J. 167=42 .A. 200 ; 21 I.C. 638=11 A.L.J. 
599. 

Review . — Sec 1935 C. 1.‘'3. 

Practice and procedure. — On an appeal 
from an order of remaiul. High Court is 
bound by the finding of fart of the lower 
appellate Court. 65 I.C. 376=8 O.L.I. 
624; 2 L. 25=59 I.C. 715. 

Court-fee. — Where an appeal is directed 
against the order of remaiul it should be 
filed as a miscellaneous appeal under R. 1 
(«), and a Court-fee of Rs. 2 is payable 
as on a Civil Miscellaneous Appeal. 144 
I.C. %7=10 O.W.N. 143=1933 O. 191. 

An appeal against the or<ler of remand by 
the lower appellate Court not made under 

0. 41. R. 23 is a second appeal and ad valo- 
rem Court-fee should be paid thereon. 50 

1. C. 367. 

Clause (v) . — S. 75 of the Provin- 
cial Insolvency Act does not govern or regu- 
late appeals to the Privy Council. Where 
a District Judge grants a certificate of leave 
to appeal to the Privy Council against his 
decision in an appeal from a Subordinate 
Judge under S. 75, Provincial Insolvency 
Act, no appeal lies to the High Court 
against the grant of the certificate. O. 43, 
R. I (v) only provides for an appeal against 
an order under O. 45, R. 6, but no appeal 
is provided for against an order under O. 
45. R. 3. 46 L.W. 416=1937 Mad. 930. 

Clause (w). — Cl. (w) has to be 
read along with O. 47, R. 7. 8 L. 617= 
1927 L. 435 (2) ; 146 I.C. 530=37 C.W.N. 
705=1933 C. 727; 131 I.C. 518=1931 A. 
329; 1937 Nag. 385; 1937 O.W.N. 978= 
1937 Oudh 513; 8 O.W.N. 1267; 140 I.C. 
409=1932 N. 177 (see also Notes under O. 
47, R. 7, infra); 35 Bom.L.R. 280=1933 

B. 1^. Appeal lies from order granting 


review. 41 I.C. 886=15 A.L.J. 505; 66 
I-C. 909=25 C.W.N. 884 ; 52 I.C. 29= 

30 C.L.J. 250; 47 I.C. 850; 112 I.C. 518- 
117 I.C. 849; 116 I.C. 221 = 1929 L. 

See also 9 I.C. 238=250 P.W.R 19U - 
94 I.C 591=1926 B. 121. to 

law m Bombay, see 3I Bom.L.R. 137. J A 
right of appeal against an order granting a 
review is restricted in its scope by O. 47 
R. 7. 45 C. 60=21 C.W.N. 1076; 25 l! 

C. 903=41 C. 746; 22 I.C. 773; 49 I.C. 57- 

31 M.L.J. 827=38 I.C. 373; 37 I.C. 229= 

21 M.L.T. 297; 24 M.L.J. 93=18 I.C. 549; 
42 A. 626=18 A.L.J. 838 ; 47 A. 881. Se£ 
also 148 I.C. 1126=1934 L. 617; 1940 Pat. 
7. Although an appeal lies again.st an 
order granting a review application that ap- 
peal can only be entertained on one of the 
grounds set forth in R. 7, O. 47. 7 R 187 

= 118 I.C. 120=1929 R. 105. also 179 
I.C. 946=1939 Rang. 59; 18 Pat. 777= 
1939 P.W.N. 719; 25 N.L.R. 104=116 I. 
C. 645=1929 N. 73; 122 I.C. 184=1930 A. 

126. An appeal against an order granting 
^view lies only in tlic cases mentioned in 
O. 47, R. 7. O. 47 contains rules speci- 
fically framed to govern procedure in regard 
to applications for review, and it modifies 
the provisions of O. 43. (1926 B. 121 

Ref.; 1920 A. 492 and 1920 A. 112, Rel ’ 
on.) 146 I.C. 231 = 1933 A. 778. If the 
net rcsjilt of an order granting review is the 
determination of a question relating to the 
execution of a decree, the order itself is a 
“decree” within the meaning of S. 2 (2). 
Therefore an appeal lies from it as from a 
decree and consequently it can be attacked 
upon any ground which the appellant choos- 
es to take, and not merely on the limited 
grounds mentioned in O. 47, R. 7. 69 C. 
L.J. 573=43 C.W.N. 913=1939 Cal. 628. 
An appeal against a decree passed on an 
application for review of judgment is ap- 
pealable on the ground that the Court which 
admitted the application for review had no 
jurisdiction to do so. 11 I.C. 343=14 O. 
C. 108. See also 11 O.W.N. 1287=1934 
O. 445. There can be no appeal against an 
order granting a review merely for 
cient grounds. 35 I.C. 15=1 P.L.J. 193. 
Where trial Court granted review and de-* 
creed party's claim and appellate Court, 
finding that there was not “other sufficient 
reason” (O. 47, R. 1), for admitting the 
application for review, dismissed the plain- 
tiff's suit. Held, that the order was clearly 
wrong for the “other sufficient reason” 
could not be questioned in appeal under O. 

47, Rr. 4 and 7. (1929 R. 105 and 27 A. 

695); 1935 R. 501. There is no second 
appeal against an order granting a review. 

64 I.C. 568=1922 B. 292. Application for 
final decree in mortgage suit — Dismissal for 
default — Subsequent application after limi- 
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LOG. AMS. [Allahabad and Oudh.] For the present r. i (u), substitute the following : 

“an order under r. 23 of O. XLI remanding a case where an appeal would lie from 
the decree of the Appellate Court.” 

[Bombay.] R. i («;) of O. XLIII shall be deleted. 

[Calcltta.] Insert the following after clause (i) ofr. i, O. XLIfl : 

“ (ii) an order under r. 57 of O. XXI, directing that an attachment shall cease or directine 
or omitting to direct that an attachment shall continue.’’ ^ 

[Madras.] Substitute the following/or r. i (d) of O. XLIII of the Code of Civil Procedure :~ 

“(d) anordcrunderr i3orr. i5ofO. IX rejecting an application (in a case open to 
appeal) for an order to set aside a decree or order passed ex parte." ^ 

{Fort St. George GazelU, Part II, p. 313, dated 14th March, 1933.) 

Substitute the following/or sub-r. (j) of r. i, O. XLIII : 

“ (r) An order under r. i of O. XL, except an order under the proviso to sub-r (2) ofr a ” 

[Patna.] O. XLIII, r. 1. \ / • 't* 

Add the following to r. i as cl. (ii) after cl. (i) : — 

wT .** garnishee proceedings other than an order referred to in r. 63-H (i) of 

[Rangoon.] Add the following clause after cl. (i), r. (i) : — 

(ii) a garnish^ order under r. 63-C or r. 63.E. and an order as to costs in garnishee 
proceedings under r. 63-G of O. XXL * 

[Sind.] In r. i (u) for the words “ an order under r. 23 of O. XLI ” read " any order.” 

Procedure. rules of Order XLI shall apply, so far 

as may be, to appeals from orders. 

LOC. ANIS. — [Madras.] (i) In O. 43, substitute the following for r. 2 

2. The Rules of O. 41, and of O. 41-A shall apply, so far as may be, to appeals from 
the orders specified in r. i and other orders of any Civil Court from which an appeal to the High 
Court is allowed under any provision of law : 

Provided that in the case of appeals against interlocutory orders made prior to decree, the 
Court which passed the order appealed from shall not send the records of the case unless an order 
has been made for stay of further proceedings in that Court.” 

(2) Add the following as r. 3 of O. 43 : — 

“ 3- (0 The provisions of O. 42 shall apply, so far as may be, to appeals from appellate 

orders. 

(2) A memorandum of appeal from an appellate Court order shall be accompanied by a 
certified copy of the judgment and of ihc order of the Court of first instance, and by a certified copy 
of the judgment and of the order of the appellate Court. 

(3) If ground of appeal is based upon the construction of a document, a printed or type* 
written copy of such document shall be presented with the memorandum of appeal : 

Provided that, if such document is not in the Englisli language and the appellant appears by 
a pleader, an English translation of the document certified by the pleader to be a correct translation 
shall be presented.” 

[Oudh.] Add the following as r. 3 of O. 43 : — 

“ 3. In every appeal under r. i, in every miscellaneous ca.se, and in every suit dismissed 
for default, a formal order shall be drawn up stating clearly the determination of the appeal, or case, 
the costs incurred, and the parties, if any, by whom such costs arc to be paid.” 


NOTES. 

tation — Order reviving prior application — 
Appealability. 18 N.L.J. 72. No appeal 
lies to the District Court against the order 
of a Revenue Court granting a review in a 
summary suit. 26 I.C. 831=2 L.W. 62. 
Where an order of the Assistant Collector 
reviewing an order passed by him under S. 
Ill (1) (c) of the U. P. Land Revenue 
Act is appealed against, the appeal must 
fail if it is not based on any of the grounds 
mentioned in O. 47, R. 7 (1), C. P. Code. 
1936 O.W.N. 836=1936 O. 409. Effect of 
deletion of clause in Bombay High Court 
Rules. 29 Bom.L.R. 1355; 31 Bom.L.R. 
131. 

Court-fee. — Where once a Judge has 
granted the application for review, on what- 
ever grounds he has granted it, the appeal 
against it can only be made under the condi- 
tions laid down in O. 47, R. 7 and as the 


question of the application for review 
ing insufficiently stamped is not one of the 
grounds mentioned in O. 47, R. 7 as being 
a proper ground for an objection, the ap- 
pellate Court cannot go into the qiiestion ot 
whether the Court-fee paid was sufficient or 
not. 35 Bom.L.R. 280=1933 B. 1&J=148 
I-C. 728. .... 

Miscellaneous. — An order dismissing an 
application under S. 34, Trusts Act, is no 
appealable. There is no provision * 
Trust Act for an appeal. Nor is the 
a “decree” under S. 2 
appealable under O. 43, R. L H • • 


R 2 —Second appeal — Order on 
liminary issues not filed along with mam 
gment-No valid presentation. lOb 
(I)=28 Punj.L.R. 537. On this rule, 

oho 1930 S. 252; 41 L.W. 192. 
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ORDER XLIV. 

Paufier Appeals. 

I. Any person entitled to prefer an appeal, who is unable to pay the fee 
Who may appeal as pauper, required for the memorandum of appeal, may present 
11 , application accompanied by a memorand im nf 

appeal, and may be allowed to appeal as a pauper, subject, in all matters includini? 

the presentation of such application, to the provisions relating to suits liy paupers^ 
in so far as those provisions are applicable : ^ P P > 


NOTES. 

O. 44, R. 1. — A person can file a petition 
to appeal in forma pauperis only against a 
decree as a whole, and not against any order 
which is not a decree and which does not 
dispose of a case finally. 163 I.C. 366= 
38 P.L.R. 1119=1936 L. 406. Under R. 1 
it is unnecessary for appellate Court to arrive 
at a definite and final conclusion that the 
decree complained against is contrary to law 
or is otherwise erroneous or unjust, before 
granting leave to appeal in forma pauperis; 
it is enough if Court finds that the appeal 
raises a substantial ipicstion of law and that 
the appellant has a prima facie good case. 
S3 M. 245=31 L.W. 76=58 M.L.J. 195. 
But see 56 M. 323 contra cited infra. The 
order is mandatory and only contemplates a 
perusal of the application, the judgment and 
the decree and nothing else; and unless in 
the opinion of Court the decree is contrary 
to law or otherwise erroneous or unjust, 
Court is bound to dismiss the application. 
R. 1 does not say that if the appeal raises a 
substantial <|uestion of law or the appellant 
has prima facie a good case the application 
should be allowed. 56 M. 323=64 M.L.J. 
433=1933 M. 519. (53 M. 245, Diss. 
from.) There is a ditTerence between an 
application for leave to sue as a pauper and 
an application for leave to appeal as a 
pauper. In the former case, apart from 
the question of pauperism, the only test 
applied is whether there is a cause of action 
shown; but when the appellate stage is 
reached, a more severe test has to be applied. 

56 M. 323=M M.L.J. 433. When leave to 
appeal in forma pauperis is granted, the 
reasons of the Court for granting such leave 
should be briefly stated- 56 M. 323. 
Ordinarily where an appellant has been 
allowed to appeal as a pauper there should 
be reasons other than poverty justifying an 
order being made upon him to furnish secu- 
rity and the fact that leave has been granted 
to him to appeal in forma pauperis should 
of itself be sufficient to show that the judg- 
ment appealed against upon a perusal of_ it 
appear.s to be contrary to law or otherwise 
erroneous or unjust. On the question of 
security where leave to appeal has been 
granted, it is permissible for Court to peruse 
the judgment appealed against and to see 
whether there arc circumstances which 
would justify • an order for security for 
costs. And the chance of the appellant’s 
success is such a circumstance. 56 M. 323 
=64 M.L.J. 433. Upon hearing of the rule 
under R. 1 after notice to the opposite party 

C. C M.-175 


and he Government pleader, the question of 
whether the judgment is contrary to law or 
not can be considered by Court. NotwHh- 

ha an application c-r parte did not think 
that any one of the grounds mentioned in 

application. 

hat docs not debar Court from rcopeninn 

after notice, and the opposite party is 
cntillod to show that the judgment and 
decree appealed from are not contrary to 

force of 

aw. The enquiry by Court is not confined 
° I’aupensm of the applicant. 10 P. 606= 

— ^931 P. 183 . See also 54 A 

-141 I.C. 649=34 P.L.R. 516; 133 I.C. 
1^3. When once notice has been issued 
Court may enquire into the question of 
pauperism of applicant but it cannot fall 
back on the proviso to R. 1 which relates 
only to summary rejection upon a perusal 

?i appealed from. 

34 A. 394. It IS open to an appellate Court 

even after an application for leave to anneal 
m forma pauperis has been admitted and it 
nas ordered notice to be served on the otJier 
parly to consider whether the decree is 
contrary to law or some usage having the 
force of law or is otherwise erroneous or 
unjust. 140 I.C. 439=1932 L. 645. When 
notice has been ordered to the respondent 
and the Government on an application under 
K. I. the respondent is expected to appear 
and show cause against whole application. It 
IS open to Court to consider the question 
whether the decree appealed from is contrary 
to law or to some usage having the force of 
^w or IS otherwise erroneous or unjust, and 
Court IS not precluded from determining 
such question merely because notices to the 
respondent and tlie Government Advocate 
nave been issued previously. 1934 ALT 

ip (P B )■ st; al'so 'lk 

Nag. 463=1937 
ivag. I5U. Court need not issue notice to the 
respondent before granting leave. The 
practice of the Madras High Court has 

fo5? notice. 55 M. 982= 

32 M. 523 — 63 M.L.J. 28. There is no 
reason why every ground should be discussed 
m an order rejecting an application to file 
appeal ut forma pauperis. 1935 Pesh. 22. 
rersons who do not pay the costs of their 
appeal are entitled to be heard only if the 
Judge after reading the judgment and decree 
IS of opinion that on the face of it the judg- 
ment IS wrong. Wliere Judge after reading 
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Provided that the Couit shall reject the application unless, upon a perusal 

thereof and of the judgment and decree appealed from, 
Procedure on application for it sees reason to think that the decree is contrary to 
admission of appeal. law or to some usage having the force of law, or is 

otherwise erroneous or unjust. 


NOTES. 

the judgment refuses the application to file 
an appeal in forma f>aupcris the mere fact 
that his order was brief docs not constitute 
any material irregularity. 1932 A.L.J. 860= 
1932 A. 712. Court must reject an appli- 
cation for leave to appeal in forma taiiperis 
where the appellant has entered into any 
agreement with reference to the subject- 
matter of the appeal under which any other 
person has obtained an interest in such 
subject-matter, even though such agreement 
was entered into after the commencement oi 
the suit. 122 I.C. 831. Order refusing 
leave to appeal in forma pauperis can be 
revised. 120 I.C. 413=1920 N. 53 (1924 N. 
44, Rel. on). But High Court has no 
power to interfere on the merits of the order 
refusing leave to appeal in forma pauperis. 
120 I.C. 413=1930 N. 53. Order 44. R. 1 
does not require reasons for rejecting leave 
to appeal in forma pauperis to be stated and 
the absence of them docs not vitiate the 
trial. 120 I.C. 413=1930 N. 53. Held, 
that having regard to the fact that the appel- 
lant was a pardanashin lady and was living 
with her parents in a dilTercnt province there 
was sufficient cause for not filing her appeal 
by presenting it in person within tl\c period 
allowed by law and that the representation 
of the papers by the appellant in person after 
the expiry of the period was sufficient. 11 
L L J. 226. "Authori'sed agent”, meaning 
of_i»ardanashin lady— Husband presenting 
anoeal on behalf of — Valitlity. 10 1 .at.L. 
T. 46=114 I.C. 210=1929 V. 27. Under 
R 1 a respondent is not precluded from 
attacking an c.r paric order granting leave 
to appeal in forma pauperis and showing 
that the case docs not fulfil the requirements 
of the law as enacted by the rule. It is 
competent for the Cpurt to consider the 
question whether the condition laid down 
bv R. 1 has been satisfied. 114 I.C. 325= 
1929 L. 514. Leave to appeal in forma 
pauperis — Refund of — Applicant if entitled 
to prosecute appeal for payment of Court- 
fee. 40 A. 381 = 16 A.L.J. 309. Appeal 
in forma />(7u/*^rw— Limitation Act. Art. l/U. 
See 29 I.C. 1003=13 A.L.J. 635. High 
Court cannot grant leave to prosecute an 
appeal to Privy Council in forma pauperts. 
The petitioner must apply m England, its 
I.C. 129=17 C.L.T. 381; 42 M. 32=35 M. 
L.J. 2.58. See also 44 ^ 731=3 Pat. 

L.J. 179; 161 I.C. 192=1936 Pesh 36. 

When the subject-matter is of the value ot 
Rs. 10.000 or upwards, it is advisable to 
apply for leave to appeal as a pauper to 
Bench of two Judges under S. 8 (c) of the 
Oudh Courts Act. 38 I.C. 541. Leave to 
appeal tn forma Dismissal of 


application does not involve dismissal of 
appeal. 3 L. 35=65 I.C. 741. But where 
application for leave and memorandum of 
appeal are not accompanied by copies of 
decree and judgment, the rejection of the 
application puts an end to the whole pro- 
ceeding. 157 I.C. 347=1935 A.L.J. 681= 
1935 A. 620 (2) (F.B.). Appeal filed 

along with application for leave to appeal as 
pauper — Rejection of application — Subse- 

quent payment of Court-fee — Appeal whether 
presented in time— C.P. Code, S. 149. 115 
I.C. 678. Appeal when to be continued in 
fj>rma pauperis. 38 M.L.J. 146=54 I.C. 
761. Dismissal of application for leave 
to appeal as pauper — Effect on memo, 
of appeal. 31 M.L.J. 269=40 M, 687; 
1926 O. 13. An applicant applying for per- 
mission to appeal as a pauper is not entitled 
as of right to be heard either in person or 
by pleader before Court exercises its power 
to allow or reject tlie application. 2S I.C. 
957. Application for leave to appeal tfi 
forma pauperis — Notice ordered — Effect. 

1924 V. 791=8 Pat.L.T. 119. There is 
no provision in the C.P. Code relating to 
the filing of cross-objections in forma 
paupe.rU, but when a respondent files cross- 
objections, he is in fact filing a cross-appeal, 
and the same principle as in O. 44, R. 1 
must be applied. The conditions prescribed 
by tliat rule must be satisfied before leave, 
to file an appeal or cross-objections »» 
forma pauperis can be granted. 54 L.W. 
171 = (1941) 2 M.L.J. 187. , . 

Proviso. — The proviso to R. 1 is manda- 
tory and appellate Court has no option 
except to reject the application, unless it is 
satisfied that the decree sought to be appealed 
against is contrary to law or otl^^isc 
erroneous or unjust. 114 I.C. 

539. There must be some material, either 
upon the application or upon the judgmen 
and <lccrcc from which Court could reaso 
ably form the opinion that the case ta 
within the proviso. 9 R. 92=132 ^ 

= 1931 R. 131. All that an appellate Courf 

is required to do under O. 44, R., t P . 
is that it should peruse the 

and decree appealed from. If 

held that an appellate Court must hear argii^ 

merits in support of an hold so 

to appeal m forma on the 

would he to add sorncthing to the law 

subject and not to interpret it. oassed 

NT 12.46 Any order which has been r»siv 
b'eiiind'^^the'^lLk of. ^-Party ^should 

operate to the issuing notices is 

Wlicrc therefore the ^dents they 

passed in the result of the order, 

cannot be precluded, as a resuu o 
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from arguing before Court that the decree 
sought to be appealed against was not con- 
trary to law or to some usage having the 
force of law nor was otherwise erroneous 
or unjust. 15 L. 132=152 I.C. 171=1934 
L. 72: 1937 N. 150; 1937 O.W.N. 14=1937 

0. 222 (F.B.). Application for leave to 
appeal iti forma paufcris — Issue of notice 
— Effect — Presumption as to conditions of 
notice being satisfied. 10 Pat.L.T. 46=114 

1. C. 210=1929 P. 27. Even after issue of 

notice it is still open to the Court under the 
proviso to that rule to reject the application 
unless, upon a perusal thereof, and of the 
judgment and decree appealed from, it sees 
reason to think that the decree is contrary 
to law or to some usage having the force of 
law, or is otherwise erroneous or unjust. 
1937 O.W.N. 14=1937 O. 222 (F.13.) 
noted supra. (165 I.C. 276=1936 O.W.N. 
875, Overr. ; 1933 A. 11; 6 P. 687 and 7 
P. 825, Not Foil.) Memorandum of cross- 
objections filed in pauper appeals — Notice 
ordered— Presumption as to conditions 
being satisfied. 10 Pat.L.T. 387=119 I.C. 
900=1929 P. 31. .SV<’ also on this rule. 4 
P. 67; 7 L.L.J. 214=1925 L. 391. Admis- 
sion of an application for permission to file 
an apjieal t« forma pauperis is not a final 
disposal of the aiiplicalion and such admis- 
sion docs not preclude the opposite party 
from contesting the application. (7 P. 825, 
held overruled by 10 P. 600 (F.B.).) 141 

I.C. 649=1933 L. 256. 

Assets — S unjFxT-MA-m-H ok appeal to be 
EXCLUDED. — A decree for partition and sepa- 
rate possession obtained by a pauper plain- 
tiff, subject to his liability for debts, against 
which he seeks to appeal as a pauper, con- 
testing his liability for the debts, should be 
excluded in considering his application for 
leave to appeal as pauper. In considering 
whether a person is “pauper” the subject- 
matter of the suit should be excluded. 40 
L.W. 783=1934 M. 653 (1)=07 M.L.J. 
581. Where a pauper plaintiff who has 
partially succeeded wishes to appeal against 
the decree as a pauper, the property decreed 
in his favour by tlie trial Court cannot be 
taken into account in determining the suffi- 
ciency or otherwise of the plaintiff’s means to 
enable him to pay the Court-fee. That 
decree could be appealed against by the 
defendants and till that bccomc.s final, it 
cannot be said that the plaintiff appellant 


cannot uc — 

can exercise effective control or dominion 
over the decreed property and therefore he 
cannot be held to be possessed of sufficient 
means to pay the Court-fee. 1941 Oudh 113 
= 1940 O W.N. 1188. In a suit for enforce- 
ment of a mortgage at the instance of a 
mortgagee, the equity of redemption which 
is in the mortgagor or defendant is not the 
subject-matter of the suit, and for the 
purpose of deciding the question as to 
whether the mortgagor is a pauper or not, 
the value of the equity of redemption cannot 
tc excluded by the Court from its conside- 


ration. The mortgagor is, therefore, bound 
to state the valuation of the equity of redemp- 
tion on oath in his affidavit in support of his 
application under O. 44, R. 1 for leave to 
hie an appeal in forma pauperis against th-* 
mortgage decree. If he docs not do so, his 
application is defective and is liable to be 
dismissed. 45 C.W.N. 426. 

Notice to Government Pleader— Duty of 
Court. — On receipt of an application to 
appeal as a pauper. Court has first to con- 
sider whether prima facie there any 
ground for its rejection. If it is rejected 
the matter ends. But if it Is not reject- 
ed, a notice though not compulsory should 
be issued to the Government Pleader and the 
respondent and on hearing them, Cotrt has 
to decide whether the applicant is in a posi- 
tion to pay Court-fees and further whether 
the decree is one which is contrary to law 
or is otherwise erroneous or unjust. Re- 
fusal to hear Government Pleader is revis- 

A.L.J. 827=1934 
K)(W (F IM*’ ^ 961 = 1934 A. 

Appeal fro.m decree of Court in Agency 
TRACTS. — R. 1 applies to appeals sought to 
be preferred vi forma pauperis from decrees 
of Court in the Agency tracts, although there 
IS no corresponding provision in the Agenrv 

of the provisions of 
U. 33 and O. 44 are not reproduced in the 
Agency Rules, it does not follow that an 
appeal must be admitted as a matter of 
course without leave of the Court. 58 M 
m=40 L.W. 862=1935 M. 51=68 M L j! 

CouRT-F^:. — An application for leave to 
appeal m forttta pauperis accompanied with 
a memorandum of appeal was filed on 4»1- 
J”® application was rejected on 11th 
April. On 20th July the Court-fee stamp 
was paid. Between the two dates, the scale 
of Court-fees had been increased. Held. 
that the Court-fee payable was only a.'cordl 
mg to the scale in force when the memo- 
r^durn of appeal was filed, vie., 4th April. 

LC. 190 — 1932 O. 343. See also 1933 
A. 308-1933 A.L.J. 585=144 I.C. 79 
Application under this rule— Court ordering 
Court-fees to be paid by certain date and 
appeal on default— If ultra vires. 
1936 Pesh. 69. On rejecting an application 
to appeal m forma pauperis the Court is not 
bound to give time for the payment of Couit- 
fee on the appeal. 154 I.C. 943=1935 Pesh. 

468=1935 R. 336. 

^ 611=32 M.L.J. 434 

Ulss.) The High Court can^ after reject- 
ing a i^tition for revision against an order 
of the District Judge rejecting an application 
to appe^ as a pauper, extend the time fixed 
by the District Judge for paying the requi- 
site Court-fees even though such time hud 
already expired and the appeal had been dis- 
missed. 38 P.L.R. 374=1936 L. 9C<>. 

Practice and Procedure. — Admission of 
an application for permission to file an 
appeal m fornus pauperis is not a final dis- 



1396 


The Civil Court Manual (Imperial Acts). [O. 44, R. 1 


NOTES. 

posal of tlic application and such adn^issicn 
docs not preclude the opposite party from 
contesting tlic application. \7 P. 825, lulci 
overruled by 10 P. 606 (F.B.)) 141 I.C. 

649=34 P.L.R. 516=1933 L. 256. Where 
the appellate Court issues notice to parlies 
after a perusal of the application and the 
judgment and decree appealed ficni, it 
becomes fxiuctns officio as regards a sum- 
mary dismissal of the application. The 
Court is bound to hear the parties before it 
does anything further. (54 A. 394, Ref.) 
1933 A'.L.J. 1467=1933 A. 925. On an 
application for leave to appeal as a pauper 
notice should not go as a matter of routine 
to the respondent. The practice cf llie 
Madras High Court is that when such an 
application is presented, as a condition prece- 
dent to the issue of notice, the Couit has to 
have reason to think tliat the decree is con- 
trary to law, etc. If the’ Court, after a 
perusal of the judgment, has not got reason 
to think so, then the Court is bound to reject 
the application; and it is only when that 
condition is satisfied that any notice goes at 
all to the respondent, and that is the not.ee 
on the question of pauperism and upon 
nothing else. Unless the order di.-^ct:r.g 
notice to go is qualified by some obscivaticns 
showing that the respondent is to be heard 
on the question of law, the ordinaiy rule is 
that the issue of notice means nothing more 
tlian that the (picstion of pauperism is to be 
gone into, the Court being satisfied that on 
the face of the record it docs satisfy the 
rcijuircments of the proviso to 44, R. 1. 
163 I.C. 755=1936 M. 661. When a .liuigc 
without considering this (lucstion issues 
notice to the respondent to show cause wliy 
the appellant should not be allowed to appeal 
in forma fanferis, he is entitled to correct 
the error and rescind his previous i.kKt 
issuing the notice and then consider whethor 
there is any substance in the appeal. 44 L. 
W. 425=1936 M. &42=7l M.L.J. 197. 

Application under — If to be venhei as a 
plaint. 1937 N. 108. There is no rpsoi 
why every ground should be discussed m an 
order rejecting an application to file appcaj 
tn forma pauperis. 154 I.C. 943=193t 
P esh. 22. An appellate Court cannot be 
said to act illegally if it disposes of cin appli- 
cation for leave to appeal in forma paufen^ 
in chambers in a summary manner without 
hearing the applicant and without g'vu.g 
time for payment of the deficient Couvt-fcc. 
Though the procedure is contrary to the pre- 
vailing practice, it is not illegal, for the usual 
nr^cticc is not sufficient to make it law. 

t.C. 718=42 L.W. 831=69 M.L.J. 

The respondent has no right to be heard tn 
application for leave to appeal forma 
pauperis under R. 1. But tlic Court is 
always justified in hearing the rcspordet:t cr 
his pleader and there is nothing wrong m 
the Court hearing the respondent. 44 L. 
■W. 425=1936 M. 842=71 M.L.J. 497. An 
sipplicdtion for leave to appeal tii jotwci 
pau,peris cannot be rejected without hearing 


the applicant or giving him an opportunity 
of being heard. The reference in the rule 
to a “perusal” by tlie Court of the docu- 
ments specified is not sufficient to justify a 
departure from the ordinary cursus curiae.. 
52 L.VV. 514=1941 Mad. 49=(1940) 2 M. 
L.J. 570, Court will not be justified in 
issuing notice in order to make up its mind 
whether so to reject the application. Where 
a Judge dealing with the application directs 
the issue of notice he may be taken to have 
decided not to reject the application. It is 
not open to his successor to reconsider the 
matter and come to a contrary conclusion; he 
sliould take up the application at the stage 
where it had been dropped by his predeces- 
sor and continue the proceeding. 145 I.C. 
831 = 1933 M. 658=65 M.L.J. 362, 

Limitation. — An application for leave to 
appeal in forma pauperis was rejected as 
not being presented within the time prescrib- 
ed by Art. 170, Limitation Act. The appli- 
cant put in an application under S. 5, Limi- 
tation Act. Held, that the order rejecting 
the application was an order rejecting a 
motion to present an application passed at 
a preliminary stage and not an order reject- 
ing the application itself after judicially con- 
sidering it under R. 1, that with the rejec- 
tion of the apjilication tlicre w'as no appeal 
pending before the Court and as such ap- 
plication under S. 5, Limitation Act, was 
not maintainable. Held, further, that the 
order of rejection Iiad no effect whatever on 
the (jnestion of whether appeal can be suc- 
cessfully presented or not and that an appeal 
may he presented with the proper Court-fee 
l)aid accompanied by an application under S. 

5, Limitation Act. 144 I.C. 79=1933 A.L. 

J. 585=1933 A. 308. A single Judge of the 
High Court lias no jurisdiction to dismiss an 
application for leave to appeal in 
pauperis on the ground that it is barred by 
limitation, if the valuation of the appeal is 
sucli that it is bevond his pecuniary Juris- 
diction. 1935 A. L.J. 681=1935 A. 620 (2) 
(F-IL). ^ _ 

Apfkal . — Sec 8 Luck. 477=144 I.C. 978 
= 1933 0 . 207. , _ , 

Revision. — Unless a lower appellate Uourt 
acts witli illegality or irregularity its order 
rejecting an application for leave to 
as a pauper cannot be revised by the Hign 
Court. 30 I.C. 86. In appropriatc wes 
revision would lie allowed. 9 R. 

I.C. 707=1931 R. 131. (32 A. 623, Diss.J 

O. 44, R. 1 (Allahabad amendment).— 
The respondent has no right "'^'atever to 
heard on the merits of the appe^ at y 
stage of the proceedings under O. 44, k. J. 
He can only be hearJ as to the pa>'P^ 
of the appellant. '939 A. L. J- ^ 
I9,i9 All. 7IS=I.L.R. (I9W All- 917. 

O. 44. Rr. 1 and 2.— The correct pro 

ccdiirc on the presentation of an apph<^*j®^ 
for leave to appeal as a P?‘iP'^L! ' nolica- 
Court docs not see fit to ♦i’^ssue 

tion on hearing the applicant 

notices (without calling (o p P Codcj 
in Form No. 11 of Appendix G, C. V. 
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LOC. AMS. [Allahabad and Oudh.] O. 44 , r. 1 . To r. i add another proviso as follows : — 

‘• Provided further that no application under this rule shall be allowed unless a notice of the 
application has been given to the proposed respondents/* 

2. The inquiry into the pauperism of the applicant may be made cither by 
Inquiry' into pauperism. Appellate Court or under the Orders of the Appel- 

, . „ Court by the Court from whose decision the 

appeal is preferred : 

Provided that, if the applicant was allowed to sue or appeal as a pauper 

in the Court from whose decree the appeal is preferred, no further inquiry in respect 

of his pauperism shall be necessary, unless the Appellate Court secs cause to direct 
such inquiry. 


LOG. AM. — [Madras.] O. 44 . r. 2 . 

“ Provided that if the applicant was allowed to sue or 
from whose decree the appeal is preferred, no further enquiry in 
necessary, unless the appellate court, after hearing the Government 
enquiry. 


appeal as a pauper in the court 
respect of his pauperism shall be 
Pleader, secs cause to direct such 


ORDER XLV. 


I. In 
“ Decree " 


Appeals to the King in Couticil. 

this order, unless there is something repugnant in the subject or 

delined. context, the expression “decree” shall include a final 

order. 


2. 


. . . “• 'Nhoever desires to appeal to His Maiestv 

decree complained of. V* Council shall apply by petition to the Court whose 

decree is complained of. 

^ (>) livery petition shall state the grounds of appeal and pray for a certi- 


NOTF.S. 

to the respondent and tlie Cjovcrnment Plea- 
der, and tlien to hear all parties in regard 
to the <iuestion raised by llie proviso to K. 1 
of O. 44 and come to a decision thereon, 
and also to decide the question of pauperism 
if that falls to be decided under R. 2. If 
an application for leave to appeal »» forma 
pauperis is adniittcd in the absence of the 
respondent, and without notice to him it is 
open to him at the final hearing of’tlic Rule 
to show that the case does not satisfy the 
proviso to R. 1 of O. 44; 1938 Rang. L. R. 
651. 5‘cc n/ro 186 I.C. 170. 

O. 44, R. 1 and O. 33, R. 1. — An ap- 
plicant under the U. P. Encumbered Estates 
Act, who has considerable properties is not 
a pauper because of the prohibition under 
S. 7 of the Act against dealing with such 
property. An applicant, if he desires to 
appeal against a decision of the Special Judge, 
cannot claim that he is a pauper because lie 
lias not been able to find a buyer. He has 
to seek the means to get over the difficulty 
arising out of S. 7 and not claim benefit as a 
pauper. 15 Luck. 397=1940 Oudh 208. 
The word ‘person’ in O. 33, R. 1 and so the 
word 'person’ in O. 44, R. 1, C. P. Code, 
docs not include a limited company incorpo- 
rated under the Indian Companies Act. 
Consequently, an application by a limited 
company for leave to appeal m forma paupe- 
ris under the provisions of O. 44, R. 1 is 
not cor^elcnt. 

Per Costello, /. — It is doubtful whether it 
is even right to say that the word ‘person* 
includes a liquidator of a limited company 
in liquidation. 42 C.W.N. 1164=1938 Cal. 
745. 


O- 44, R. 2. — The appeal is said to be 
filed on the day on which application for 
leave to appeal as pauper is made though 
Court-fee is paid before the end of inquiry 
[2 A. 241 (P.C.), Foil.) 32 I.C. 630=9 
Bur.L.T. 69. 

O. 45, R. 1 . — High Court has no power 
under O. 45 to add parties pending appeal 
to the Privy Council. 3 R. 474 ; 92 I.C. 
122=1926 R. 9. Application for leave to 
appeal to Privy Council — Review petition 
successful — Reversal in appeal — Effect on 
original application. 4 L. 445=77 I.C. 869. 

Final order”— Meaning of— Order of re- 
mand in appeal directing admission of docu- 
ment excluded by lower Court from evidence 
—Appeal to Privy Council. 154 I.C. 942. 

.O- 45, Rr. 2 and 17.— Procedure — Dis- 
missal of civil revision petition by single 
Judge of High Court— Certificate as to sub- 
stantial question of interpretation of Govern- 
ment of India Act granted— Application for 
leave to appeal to Federal Court— Certifi- 
cale — If to be applied for or granted — Court 
— If bound to consider whctlicr substantial 
question of interpretation arises, (1940) 
2M.L.J. 170. 

O. 45, R. 3. — A certificate Issued under 
O. 45 must clearly show whether it fulfils 
the conditions of S. 110 or is otherwise a 
case fit for appeal to Privy Council under 
S. 109 . 44 M. 293=48 I. A. 31=40 M.L. 
J. 229 (P.C.). Wlicre many important 
and widc-rcacliing questions of law are in- 
volved in a decision sought to be appealed 
against, the case is ‘‘otherwise a fit one for 
appeal to His Majesty in Council” within R. 

3. 22 I.C. 390; 1914 M.W.N. 162. See 
also 6 O.W.N. 211=1929 O. 243. Where 
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fitness. f . fulfils the requirements of section no, or that 

Council. otherwise a fit one for appeal to His Majesty in 

on the u petition the Court shall direct notice to be served 

on the opposite party to show cause why the said certificate should not be eranted 

LOG. AMS. — [Bombay.] In sub-rule (2) of r. 2 of O as tVi#» w “ * i. 

why the said certificate should not be granted” the following ^worlds shall show cause 

“ unless it thinks fit to refuse the certificate.” ^ tnscrUd, namely 

[NAoreR ] For sub-r. (2) of r 3. O. 45, the following sub-rules shall be subsliiuUd, namely 

^ Upon receipt of such petition, the Court, after scnHJnfr f/^.. ^ j J ^ 

fixing a day for hearing the applicant or his pleader and hearing him a«:ordin»lv 

that day, may dismiss the petition. ® ^ accordingly if he appears on 

(3) Unless the Court dismisses the petition under' sub-r fo\ it j- 

scr^-cd on the opposite party to show cause why the said certificate should not be'g^LTtcd" ^ 

4. For the purposes of pecuniary valuation, suits involving substantially the 
Consolidation of suits. same questions for determination and decided by the 

by separate judgments shairr^io crs'olS^^ot" 
substantially the same questions for determination ® 

In the event of any dispute arising between the parties as to the amount 

Rrmhnon „f dispute to fe'unlnce ^ourt 

Court of first instance. ... ^ .* nmount or value of the 

^-1 *1 r- f . I ■ dispute on appeal to His Majesty in 

Conned, ‘be Court to which a petition for a certificate is made under rule 2 may, 

f It thinks fit refer such dispute for report to the Court of first instance which 

last-mcntioned Court shall proceed to determine such amount or value and shaU 

made" ® “> ‘he Court by which the reference was 


5 


NOTF.S. 

the applicant for leave to appeal to Privy 
Council, knowing full well that the require- 
ments of S. 110. arc not fulfilled, omits to 
say and is unwilling to say explicitly how 
his case is a fit one for appeal, the petition 
deserves to be summarily dismissed on tliat 
sole ground. 1936 K.I^). 120. 

O. 45, Rr. 3 and 4.— -There is no pro- 
vision of law authorising one application for 
leave to appeal in two separate stiits and 
appeals. Where one such application is filed 
it is not open to the party to file another 
application out of time. It is however open 
to him to amend the application by confining 
the prayer for certificate to one of the cases. 
140 I.C. 70=19321.. 441. 

O. 45, R. 4.— O. 45. R. 4, C. P. Code, 
requires that the questions for determination 
in the several suits sought to be consolidated 
shall substantially be the same. The fact 
that there is one common question docs not 
entitle an applicant to an order for consoli- 
dation when there arc other questions which 
arc not common. The basis of an order for 
consolidation mifst be that the several suits 
involve substantially the same questions. 
1939 Mad. 734=(1939) 1 M.L.J. 610=49 
L.W. 470=1. L.R. (1939) Mad. 593. Under 
R. 4 consolidation for purposes of valua- 
tion for leave to appeal to the Privy Coun- 
cil is admissible only when the suits in ques- 
tion involve substantially the same questions 
lor .determinatiDn and have been decided by 


the same judgment. 44 M.L.J. 424=1923 
M. 602. R. 4 allows consolidation but only 
to make good a defect of pecuniary valua- 

a A A ^ .t.a ^ 


w LJ, i , sjtv UiSi . . 

= 1937 Pesli. 61. The word "judgment” 
refers (o the judgment appealed against 
(t.e., the judgment of Higli Court) and not 
the judgment of the Court below. Even 
where tlie judgments delivered were sepa- 
rate, if one is merely a copy of the other 
except for a few alterations, the two should 
be regarded as the same judgment. 34 L. 
W. 817=61 M.L.J. 692 (50 B. 753, Foil.). 
The Court under the rule has a discretion 
to consolidate or not and is not bound to 
grant an order of consolidation as of course. 
I. L.R. (1939) Mad. 593=1939 Mad. 734= 
(1939) 1 M.L.J. 610. R. 7 of the Sche- 
dule to the Rules of the Indian Order in 
Council (9th February. 1920), regarding ap- 
peals to the Privy Council invests the Hign 
Court willi power to allow consolidation 
appeals for the purpose of giving security 
in cases not falling directly within the scope 
ofO. 45. R.4. 40 P. L.R. 658=1938 Lah. 

207 

O. 45, R. 5.— A defendant who had con- 
sistently acquiesced in a finding as o ^ 
tion and Court-fee cannot rc-open it «« 

him to prefer an ajmeal t r 204 

42 B. 60^20 Bom, L.R. 418; 30 
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Effect of refusal of certificate. . certificate is refused, the petition 

shall be dismissed. 

7. (i) Where the certificate is granted, the applicant shall, within '[ninety 

days or such further period, not exceeding sixty days, 
Security and deposit re- as the Court may Upon cause shown allow] from the 
quired on grant of certificate, date of the decree complained of, or within six weeks 

from the date of the grant of the certificate, whichever 

is the later date, — 

(a) furnish security ®[in cash or in Government securities] for the costs of 
the respondent, and 


LEG. RF.F. 

* Substituted for “ six months ” by Act XX\’I 
of 1920. 

* These word.s \vcre inserted by S. 3 («), ibid. 

NOTES. 

=2 O.L.J. 2f)8. Wlicu a reference is made 
under this order to a Court of first instance, 
tlie Court must carry it out itself; it slioulcl 
not remit the investigation to some other 
officer. 34 I.C. 203=43 C. 225. Where 
an application for leave to appe«il to Privy 
Council against an order of High Court 
disfiiissiiig on appcnl his petition for adjudi- 
cation of the rcspo)idt'nl states that he has 
no information as to the assets and liabilities 
of the respondent, High Court will decline 
to refer llic question of the value of the sub- 
ject-matter of the a()pe:d to the Court of 
first Instance under K. 5. 12 R. 355=1934 

R. 292. 

O. 45, R. 7: Time for furnishing secu- 
rity — PowFK OF Court to extend time — 
CoNH.iCT OF RULINGS. — Under O. 45, R. 7 
(1), C. P. Code, as amended by Act XXIV 
of 1920, the printing costs have normally to 
be deposited witliin ninety days. An exten- 
sion of time may be granted for deposit of 
printing charges after the expiry of 90 dviys 
upon cause being shown, but such extension 
of time cannot exceed 60 days, and if this 
further period of 60 days has elapsed, the 
Court has no power under the rule as it 
stands to grant further time. The words 
are mandatory and limit the discretion of 
the Court. So far as appeals to His Majes- 
ty in Council are concerned in view of the 
language of R. 9 of the Order in Council 
of 9th February, 1920, tlie High Court has 
power in proper cases to extend time for 
making deposits of printing costs beyond the 
limits fixed by O. 45, R. 7 of the Code of 
Civil Procedure. But such power should 
be exercised with great caution and only 
where there are cogent reasons. In other 
words, it is only when the justice of tlic case 
demands that the Courts should extend lime 
or that such extension should be given. 19 
Pat. 123=20 Pat.L.T. 905=193S Pat. 667. 
See. also 1939 Rang. L. R. 668. The High 
Court has power under R. 9 of the Privy 
Council Rules to extend the period allowed 
for furnishing the security and making the 
deposit required by O. 45. R. 7, beyond the 
periods mentioned therein. The provisions 
of R. 9 arc wide and general in their terms. 


The discretion conferred should be exercised 
only in exceptional circumstances and where 
an extension is clearly supported by consi- 
derations of justice and equity. I L R 
(1939) All. 549=1939 All. 299 (F.B.). The 
discretion given to the Court under R. 9 
of the Privy Council Rules is a general one, 
which docs, if the justice of the case re- 
quires it. enable the Court to extend the 
lime for lodging security to any extent; but 
in exercising that discretion, the Court must 
have regard to the fact that under O. 45. 
R. 7, the extension of time is strictly limited, 
and it would require a strong case to induce 
the Court to hold that justice requires an 
extension of time beyond the limit specified 
in that rule. I.L.R. (1939) Bom. 556=41 
Bom.L.R. 947=1939 Bom. 4^. 

Per King, J. (Obiter) .~ln order to 
avoid a conflict between R. 7 and S. 148, it 
must be held that R. 7 must prevail, both 
on the principle "gcncralia speeialibus non- 
derogant" and on the principle that the gene- 
ral discretion given by S. 148 is a judicial 
discretion which can only be exercised ac- 
cording to law and not in contravention of 
law. 1933 A.L.J. 207=1933 A. 241=55 A. 
432 (F.B.). See also 1937 A.L.J. 1362= 
1938 All. 131. 

Per Mukerji, Ag. C . J . and King. 7. (Nia- 
matullah, J., dissenting). — Court has no dis- 
cretion to extend the time beyond 150 days 
from the date of decree or order appealed 
against as the language of Privy Council 
Rules, R. 9, even though very wide, cannot 
override O. 45, R. 7. R. 9 was never in- 
tended to sanction the allowance of any 
further period; and O. 45, R. 7 and the 
Privy Council Rule sliould be taken as parts 
of the same legislative scheme and should be 
construed so as to avoid any inconsistency. 
1933 A.L.J. 207=1933 A. 241=55 A. 432 
(F.B.). (55 M. 835, Foil.; 5I B. 430, 

Diss.) 39 C.W.N. 651; 159 I.C. 232=1935 
L. 733; 40 P.L.R. 712=1938 Lah. 725. 
There is no inconsistency between the provi- 
sions of O. 45. R. 7 and R. 9 of the Privy 
Council Rules. The latter does not refer 
to orders which may be passed by the Court 

e revious to the cancellation of the certificate 
ut is intended to cover merely incidental 
orders necessitated by the cancellation of 
the certificate. 159 I.C. 232=1935 L. 733. 
See also 185 I.C. 819=1940 Rang. 12 (F. 
B.); 1938 O.W.N. 1121=1938 A. W. R. 
(c. c.) 113. In an appeal to His Majesty in 
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the amount required to defray the expense of translating, trans- 
ci ibmg, indexing and transmitting to His Majesty in Council a correct copy of the 
^^•hole record of the suit, except — 


NOTES. 

Council tlie Higli Court ha< power under R. 
0 of the Privy Council rules to extend the 
period allowed for furnishing the security 
and the making of the deposit required by 
O, 45. R. 7. bc>ond the period mentioned 
therein, hut the power should not he exer- 
cised \yitho\it cogent reason. 48 L.\\^ 35:= 
1938 Mad. 7%=:(1938) 2 M.L.T. 128 (F. 

B. ). Time for furnishing security and de- 

posit cannot he extcndc<l hv more than six 
weeks. 44 A. 216=20 A.h.T. 13; 44 A. 
242=20 A.h.J. 51; 4 R. 216=1927 R. 20. 
Srr. also 1940 Rang. 12 fF.B.); 1939 Bom 
483: 40 P.L.R. 658=1938 Lah. 207; 1939 
Rang.L.R. 6r>8 (F.B.). Period of six 
weeks from date of certificate cannot he 
extenfled. 105 T.C. 585=1927 P. 330; 1929 
T'. 431. If the time for the furnishing of 
the security under O. 45. R. 7 expires on a 
day when the Court is closed for the vaca- 
tion. compliance with the order of security 
can he deferred until the day when the 
Court reopens. 40 P.L.R. 712=1938 Lah. 
725. Decree amended on review — Leave to 
appeal to Privy Council — Limitation. 4 L. 
185=75 T.C. 520. The High Court has no 
power to extend lime or excuse delay in the 
matter of furnishing sccurit>- for the costs 
of the respotiflents in an appeal to His 
Majesty in Council hevond the period given 
hv .S. 1 of Act XXVI of 1920. 18 L.W. 

29=74 T.C. 703 (1)=1924 M. 44; U C.W. 
N. 920; 70 I.C. 9.57=25 O.C. 2.54. .Vcc 
also 55 M. 835=138 I.C. 6<'>3= 19.52 M. 484= 
62 M.L.J. (18 L.W. 29. Foil,; 51 B. 4.50 
(F.B.). Diss.l: 1939 Rang.L.R. 6^45 
(F.B.) : 7 Luck. 528=136 I.C. 336; 1.52 I.C. 
4.58=33 Bom.L.R. 487=1931 B. 278. Both 
under this rule and under R. 9 of the Privy 
Council Rtilcs, the Cojjrt has the power not 
only to extend the time for making the depo- 
sit and for ftirnishing the sccjirity, hnt also 
to change the form of the security. (51 B. 
4.50 (F.B.). Rcl. on.l L52 I.C. 438=.53 
Bom.L.R. 487=1931 B. 278. Sec also 
1937 A.L.I. 1362=1938 All. 131. The 
mere inability of a party to raise the 
requisite funds is not a sufficient ground to 
justify an extension of time for furnishing 
sectirity. 55 M. 835=1932 M. 48-1=62 M. 
I^.T. 665. But see next case cotilra. The 
High Court can extend time for furnishing, 
security hut it shouhl not do so without 
cogent reasons, 6 O.L.J. 149=50 I.C. 
907; 65 I.C. 4.50; 49 T.C. 892; 10 C. 67; 
1926 R. 44=94 T.C. 590; 103 T.C. 213 (1) 
= 1927 P. 332; 51 B. 430=1927 B. 217 (P. 

C. ). See also 1929 P. 431. In a case to 
which O. 45. R. 4 docs not in terms apply 
as when the appeals arise out of one and the 
same suit and not out of two separate suits, 
the High Court has no inherent power for 
consolidating appeals to the Privy Council 
for the purpose of security for costs. 1936 


A.L.T. 1025 — 19v56 A. 832. When two 
appeals are consolidated for valuation, and 
a joint certificate is granted, both the appeals 
will he stayed if security for costs is not 
deposited in any of them. Security has to 
he furnished in respect of each appeal 
though consolidated. 4 P.L.J. 198. Secu- 
rity must he in cash or Government security. 
66 T.C. 548. Application to furnish secu- 
rity in form other than cash or Government 
security must be made at the time of grant- 
ing the certificate. 1929 P. 431. A depo- 
sit of Government Promissory Notes by 
way of security within the time allowed by 
the Court is valid even though the endorse- 
ment in favour of the Registrar was made 
beyond the time prescribed for furnishing 
security. The Allahabad High Court Rules 
do not say that the notes should hg endorsed, 
though no doubt the endorsement is the 
proper form of furnishing sccurltv. 1933 
A.L.T. 276=1933 A. 410. Where the 
applicant was a-^ked to furnish security for 
costs of the respondent and also to deposit 
the translation and printing charges, the 
deposit of the costs only and not the trans- 
lation and printing charges is not valid, 1933 
-A.L.J. 207=19.53 A. 241=55 A. 432 (F.B.)’ 


TIjo circtmi'itance that the appellant had a 
serious illness which incapacitated him from 
attending to any work would amount to 
cogent reasons for extension of time. So 
also, where there is misunderstanding as to 
what business would he transacted in the 
office of the Court during the vacation, and 
where the appellant is under the impression 
that it would he enotigh If the money is 
deposited on the reopening day although the 
period expires during the vacation, it must 
lie held tliat there are cogent reasons for 
extending time. 19 Pat. 123=20 Pat.L.T. 
905=1930 T>at. 667 (F.B.). See also 1939 
Rang.L.R. A deposit made by a*' 

.appellant to the Privy Council under O. 45, 
R. 7 is merely by way of security for any 
lialiility for costs of the respondent which 
miglit arise in case the appeal failed, 
sucli liability arises and is discharged by 
appropriation of amounts already received m 
respect of the decree as provided for m 
8. 19 of the Madras Act IV of 1938. the 
:Iccrcc-holdcr or respondent can no 
claim any payment under his decree ' 

in<l the deposit has to he returned to 
ippcliant judgment-debtor. 54 L.W. 

^'o' 45^ r V cd'w -Where jud^ent- 

J li Wc Privy Cormed^and 

Icpositcd necessary sum and ^eer^® , .j 
made an application to ^^tlach so m 
leposit as would eventually be noMo 

required for the t was 

mtrusted to Court but P^^ikeli- 

igurcs to suggest that .ug appH- 

lood of there being any surplus, the appn 
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(1) formal documents directed to be excluded by any order of His Majesty 
in Council in force for the time being ; 

( 2 ) papers which the parties agree to exclude ; 

( 3 ) accounts, or portions of accounts, which the officer empowered by the 
Court for that purpose considers unnecessary, and which the parties have not 
specifically asked to be included ; and 

( 4 ) such other documenU as the High Court may direct to be excluded. 

'[Provided that the Court at the time of granting the certificate may, after 

hearing any opposite party who appears, order on the ground of special hardship 
that some other form of security may be furnished : 

Provided further, that no adjournment shall be granted to an opposite 
party to contest the nature of such security.] 

( 2 ) Where the applicant prefers to print in India the copy of the record, 
except as aforesaid, he shall also within the time mentioned in sub-rule (i), deposit 
the amount required to defray the expense of printing such copy. 

LEG. RF.F. depositor cannot defeat that purpose, his 

* This proviso was added by S. 3 (iii), by .\ct power of disposal of his security subject to 
XXVI of 1920. that charge will subsist, and his interest in 

the surplus which may remain over is both 
NOTES. transferable and attachable. It is not only 

cation has absolutely no substance and even pcrnilssihle to a decree-holder to attach the 
if the application contains such fiRurcs it security hut he has a right to do so subject 
would he wholly premature. 119 I.C. .*>= always of course to the first charge created 
1929 A. 794. Security for costs furnished and the Court has no discretion to refuse 
by insolvent— Attachment subject to appeal his prayer. The only condition which the 
— Permissibility. .9«v 9 Pat.L.T. 9(/). Judg- Court issuing an order for attachment must 
ment-dehtor appealed to the Privy Council imjiosc is that the previous charge created 
and deposited a sum for the costs of the in tlic property is no way to be affected. 
Privy Council and for printing charges. 0.21 K . 52, is specially applicable to attach- 
Dccrcc-holder applied to attach the amount rnent of property in the custody of any Court 
in execution of the decree which he had or ftuMic officer. 1930 A.L./, 402=1930 A. 
obtained from High Court. The idva 225 (F.B.). Sec also 148 I.C. 864=1954 
underlying the application was that the O. 139=9 Luck. 534. Application by soli- 
decrec-holdcr would attach and obtain the citor of successful respondent for payment 
amount deposited ami woidd then claim to of deposit towards fees due from respondent 
he in a position to contend that the judgment- — High Court has power to order. See 41 
debtor had not in deposit the money he was Bom.L.R. 410=1, L.R. (1939) Bom. 307 
required to deposit and to ask that the appeal =1939 Bom. 250. 

should be therefore dismissed. Held, that O. 45, R. 7 (I) (As applied to Federal 
the manoeuvre was grossly improper and an Court appeals)— "Date of the decree"— 

offence to the Court and the nature of the Meanino of. — The plirasc "date of the 

application was such as to make it desirable decree” in O. 45, R. 7 (1), C.P. Code, as 

to consider whether the Court has inherent apjilicablc to Federal Court appeals, means 

power in suitable case to make counsel pay the date which the decree bears or the date 
the costs of litigation. 119 I.C. 5=1929 A. upon which the judgment was pronounced. 
794. Under O. 45, R. 7 an application for The starting point of time in the rulp is 
permission to furnish security otherwise than undoubtedly the date which the decree bears 
in cash or in Government securities must be and not the date when the decree was actually 
made at the time of the grant of the certitl- signed. 1939 P.W.N. 807=20 Pat.L.T. 
cate. The proviso to the rule precludes the 905=1939 Pat. 667 (F.B.). 

Court from granting an application of_this O. 45, Rr. 7 and 1?!— Gw-ycr, C./,— The 
nature at a later stage. 49 L.W. /16= Federal Court has no power to entertain 
(1939) 2 M.L.J. 521. An application that any appeal from an order of the High Court 
immovable property may be accepted as refusing to extend the time for receiving the 
security should be made at or before the deposit of printing cost in respect of an 
making of an order granting the certificate. appeal to the Federal Court, and even if it 
48 M, 559 — 48 Al.L.J* 134, Proprietary has^ it should he slow to interfere with the 
interest of surety is not extinguished. Per exercise of the High Court of its discretion 
Suhimaii, Danerjt and Sen, //.—When in a matter of this kind. Sulaiiuatt, /.— 
either inimovalile or movable property is There is no revlsional power for intcr- 

offered as security the propnclary interest fcrcnce with the order. And even if there 

of the surety is not automatically extm- is an appeal the Federal Court should not 

guised and merely a first charge is created interfere with the non-excrcise of a mere 

on tlic security which will have to be avail- discretion by the High Court, unless some 

able in the first instance for the purpose for questions of principle are involved. I.L R 

which it has been offered. Although the (1940) PCar. (F.C.) 1=187 I.C. 670=21 

CC M.— 176. 
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LOC. AMS.— [Allahabad and Oudh.] In r. 7 (i) (a) between the words “ the respondent 
and the word “ and ” insert the following words : — 

” except when the Secretary of State for India in Council is the applicant.” 

fBo.MB.w, Nagplr and Sind.] After r. 7 of O. 45, the following rule shall be inserted, namely : 

“ 7 -.\. No such security as is mentioned in r. 7 (i), cl. (a), shall be required from the Secretary 
of State for India in Council or, where the Loral Government has undertaken the defence of the 
suit, from any public officer sued in respect of an act alleged to be done by him in his official capacity.” 

[ NTadras.] Re-numler the present sub-r. ( 2 ) of r. 7 of O. 45, as sub-r. ( 3 ) and insert die follow- 
ing as sub-r. ( 2 ) : — 

No such security as is mentioned in r. 7 (i),(cl, (a)shall be required from the Secretary of State 
for India m Council or, where the l ocal Govenunent has undertaken the defence of the suit, from 
any public officer .sued in respect of an act, purporting to be done by him in his official capacity.” 


Admi.ssion of appeal and 
procedure thereon. 


8. Where sucli security has been furnished and 
deposit made to the satisfaction of the Court, the Court 
shall— 


{a) declare the appeal admitted, 

{b) give notice thereof to the respondent, 

ic) transmit to His Majesty in Council under the seal of the Court a correct 
copy of the said record, except as aforesaid, and 

{d) give to either party one or more authenticated copies of any of the papers 
in tlic suit on his applying tliercfor and paying the reasonable expenses incurred 
in preparing them. 


9. At any time before the admission of the appeal the Court may, upon cause 
Revocation of acceptance shown, levokc the acceptance of any such security, 
of security. and make further directions thereon. 


NOTES. 

Pat.L.T. 309=71 C.L.J. 327=1910 (F.C.) 
26. 

O. 45, R. 8 . — A deposit made out of time 
is not one made to the satisfaction of Court 
within R. 8 . The pcriofls Ix^ah for security 
.and deposit arc identical. 1923 A. 572=8^1 
I.C. 535. Omission to give notice to the 
respondents of the admission of an api>cal 
to Privy Council is no sufficient ground for 
rehearing provided the respondents in fact 
knew of the arlintssion. 22 Bom.L.K. 5.'0 
= 59 I.C. 7 (P.C.). 

O. 45, R. 8 (as applied to Federal 
Court). ScOPF. OF — Dfclaration of admis- 
sion OF APPEAL — If condition PRECF.nF-NT TO 
JURISDICTION OF FEDERAL CoURT. — (Ohl/cr.) 

Sulaiman, J. — Under O. 45, R. 8 , C.P. 
Code, as applied to tlic Federal Court, the 
High Court after the deposit has been made 
to its satisfaction, has to declare the appeal 
admitted, and then give notice to the respon- 
dent, and to transmit the record to the 
Federal Court. After the certificate re- 
quired by S. 205 of the Government of India 
Act has been granted, the admission of the 
appeal by the High Court under O. 45, R. 8 
is its final judicial act. The <leclaration that 
the appeal is admitted is not a merc^ minis- 
terial or administrative act, hut a judicial 
act. An appellant cannot come to the 
Federal Court without his appeal having 
been admitted by the High Court, ynrada- 
charieir, J. — Though the scheme of O. 45 
implies that till the High Court makes the 
order under R. 8 , it still retains a measure 
of control over the proceedings, it cannot be 
said that such an order is a condition prece- 


dent to tlic exercise of juris<liction by the 
Federal Court. When the Federal Court 
lias power to dispense with or give special 
directions as to printing and production of 
the records before it, it would be illogical to 
insist that the High Court must pass an 
or<lcr under O. 45, R. 8 (o), which can be 
passed only on compliance with the direc- 
tions originally given by the High Court, 
which ex hyfothesi have become inoperative 
because of tlic Federal Court's discretion in 
the matter. 1941 M.W.N. 136= 22 Pat. 
L.T. 119=1941 (F.C.) 5. 

O. 45, Rr. 8 and 17: Per Gwyer, C.J . — 
The absence of any admission by tlic High 
Court of an appeal to the Federal Court is 
not a statutory bar to the prosecution of 
the appeal before the Federal Court. The 
provisions of O. 45, C.P. Code, are pro- 
cedural provisions only, and the non-com- 
pliancc with R. 7 of that order relating to 
the <lcposit of printing costs docs not neces- 
sarily oust the jurisdiction of the 
Court, if a certificate under S. 205 (1) ot 
the Constitution Act has once been given. 
I.L.R. (1940) Kar. (F C.) 1 = 1 B 7 I.C. 
670=21 Pat.L.T. 30<>=IW0 (F.C.) 26. 

O. 45. R. 9: Acceptance or se^ity— 

When may he revoked.— Under O. 45, k. /A 
C.P. Code, the Court has power ^ 
the acceptance of the s'™"'’' 
under R . 7 only before the S? 

appeal >'n^” « • « I^h. 72?. 

o ''45 Rn'9 and lO^An application for 

the 'enh^cement of the ^°'ppenant"to“'l'K 

'p“;iv^'’'&undrS.‘! a"r.er.hTadn,ission of 


1403 


t). 45, R. 13] The Code of Civil Procedure (V of 1908). 


^fg-A. Nothing in these rules requiring any notice to be served on or given 

Power to dispense with opposite party or respondent shall be deemed to 

notices in case of deceased require any notice to be served on or given to the legal 
parties. representative of any deceased opposite party or deceased 

respondent in a case, where such opposite party or res- 
pondent did not appear cither at the hearing in the Court whose decree is com- 
plained of or at any proceedings subsequent to the decree of that Court : 

Provided that notices under sub-rule ( 2 ) of rule 3 and under rule 8 shall be 
given by aflixing the same in some conspicuous place in the Court-house of the 
Judge of the District in which the suit was originally brought, and by publication 
in such newspapers as the Court may direct.] 

LOC. AM. — [Rangoon.] SubsliluU the following for r. g-A: — 

‘n-A. Noilung in these rules requiring any notice to be serv'cd on or given to opposite party 
or respondent shall be deemed to require any notice to be ser\'ed on or given to an opposite party or 
respondent who did not appear either at the hearing in the Court whose decree is complained of 
or at any proceedings subsequent to the decree of that Court, or on or to the legal representative of 
any such opposite party or respondent if deceased : 

Provided that notices under sub*r. ( 2 ) of r. 3 an<l under r. 0 shall be given by affixing the same 
in some conspicuous place in the Court-house of the. Judge of the District in which the suit was originally 
brought, and by publication in such newspapers as the Court may direct.” 

10 . Where at any time after the admission of an appeal but before the 

transmission of the copy of the record, except as afore- 
lowrr to order furti.rr said, to His Majesty in Council, such security appears 

inadequate, 

or further payment is required for the purpose of translating, transcribing, 
printing, indexing or tran.smitting the copy of the record, except as aforesaid, 

tlic C'ourt may order the appellant to furnish, within a time to be fixed by 
the Court, other and sufTicient security, or to make, within like time, the required 
payTnent. 

Effect of failure to comply 1 1 . Where the appellant fails to comply with 

with order. such order, the proceedings shall be stayed, 

and the appeal shall not proceed without an order in this behalf of His 
Majesty in Council, 

and in the meantime execution of the decree appealed from shall not be 

stayed. 

12 . When the copy of the record, except as aforesaid, has been transmitted 

Refund of bulanec deposit. 'he appellant may obtain 

a refund of the balance (if any) of the amount which 
he ha? deposited under rule 7 . 

13 . (i) Notwitlistanding the grant of a certificate for the admission of any 

„ . ^ appeal, the decree appealed from shall be uncon- 

ditionally executed, unless the Court otherwise 

■ direct?. 


lecurity or payment. 


l.EG. REF. 

' Inserted by Act XXVI of 1920 . 

NOTES. 

the appeal, be made under R. 10 only and 
not under R. 9. 49 I.C. 893. 

O. 45, R. 13. — High Court has power to 
stay execution of a decree notwithstanding 
that an appeal from such decree has been 
admitted by special leave of His Majesty in 
Council. 38 C. 335=13 C.L.J. 52<fc=38 
I.A. 74 (P.C.): 57 I.C. 382=24 C.W.N. 
265. High Court has inherent power to slay 
execution in view of an intended appeal to 
Privy Council. 40 C. 955=16 C.L.J. 508. 
Se£ also 150 I.C. 446=1934 A.L.J. 1191= 
1934 A. 585. Apart from R. 13, under 


which High Court has powers to stay further 
proceedings in the suit, as distinguished from 
proceedings in execution, it is well settled 
that High Court has abundant inherent 
power to stay such proceedings in a suitable 
case, pending appeal to Privy Council. 59 
C.L.J. 440=38 C.W.N. 795=1934 C. 823. 
Stay of execution — Grounds for. 15 I.C. 
187= 234 P.L.R. 1912. A subordinate 
Judge has no jurisdiction to stay execution 
of a decree of the High Court. The only 
Court which can stay execution is the High 
Court. 3 P.L.J. 40=42 I.C. 835. Decree 
of High Court executed — Appeal thereafter 
to Privy Council— High Court has power to 
demand security from the respondent. 96 
I.C. 245 (2)=50 B. 453=1925 B. 425. The 


1404 


The Civil Court Manual (Imperial Acts). [O. 45, R. 14 

( 2 ) riic Court may, if it thinks fit, on special cause shown by any party 
interested in tlic suit, or otherwise appearing to the Court, — 

(«) impound any movable property in dispute or any part thereof, or 

(^) allow the decree appealed from to be executed, taking such security 
from the respondent as the Court thinks fit for the due performance of any order 
wfiich His Majesty in Council may make on the appeal, or 

(c) stay the execution of the decree appe-alcd fiom, taking such security from 
the appellant as the Court thinks fit for the due performance of the decree appealed 
from, or of any order which His Majesty in Council may make on the appeal, or 

{(i) place any party seeking the assistance cf the Court under such con- 
ditions or give such other direction respecting the subject-matter cf the appeal, 
as it thinks fit, hy the appointment of a receiver or otherwise. 

14 . (i) A\ here at any time during the pendency of the appeal the security 

r •. r . l^tirnished by cither parly appears inadequate, the Court 
inad”c. niay.on the application ‘of the olher^any, requite 

further security. 

( 2 ) In default of such further security being furnislied as requiicd by the 
Court, — 

(a) if the original security was furnished hy the appellant, the Court may, 
on the application of the respondent, execute the decree appealed from as if the 
appellant liad furnished no such security ; 


NOTF.S. 

word “Court” in the first p.ira. of R. 13 
means a Higii Court. 50 R. 453. An 
application for stay of execution under 
R. 13 cannot he entertained hv the Court 
till the certificate for njipcal to the Privy 
Council is trranted. The presentation of a 
petition under O, 45. Rr. 2 and 3 is not an 
appeal. 16 I.C. R45; 18 A.1..T. 142z=54 
I.C. 561=42 A. 170. O. 45, 13 has no 

application where the party applied for the 
stay of proceedings in the Court hclow as 
distinct from the stay of execution of a 
decree. 150 I.C. 44(')=I934 A.L.J. 1101 = 
1934 A. 585. Ajipeal to Privy Council from 
mortgasc decree— Stay of ’ execution on 
security and appointment of receiver — Dis- 
missal of appeal — Liahilitv of sureties — 
Extent of. 150 I.C. 177=1034 P. 176 
O. 45. R. 13 (2) (d).— f). 45. K. 13 
(2). (d) enables the High Court in a proper 
case, even though no appeal has been filed 
against the final decree and the appeal 
pending before the Privy Council, as in this 
case, is only with respect to the preliminary 
decree, to pass necessary orders in order to 
safeguard the rights of an applicant when 
he asks for stay of execution of the final 
decree. 48 L.W. 689=(1938) 2 M.L.j. 
764. It is competent to the High C'ourt to 
appoint a receiver to an estate which is the 
subject-matter of an appeal for which 
special leave has been granted by the Privy 
Council. (38 C. 335. Foil.; 10 C.L.I. 326 
and 27 C. 1. Ref.) 52 I.C. 407=4 P.L.J. 

Sec also 150 I.C. 177=1934 P. 176. 
Suit for enhancement of maintenance — Trial 
Court holding suit to be maintainable — 
Appellate Court refusing to entertain 
appeal — Appeal to Privy Council — Stay of 
refused. 30 Bom.L.R. 126. Where 


a mortgage suit was directed to be re-heard 
by (he High Court and during the pcndcnc>' 
of an appeal to the Privy (Council against 
that order one of the parties applied for stay, 
fii'ld, that High Court had power under 
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R. 13 to stav the proceeding pending disposal 
of the appeal. 34 C.W.N. 631=1931 C. 
70. 

iNinRFNT POWER.— Under O. 45. R. 13 
(2) (d), the High Court can, after an appli- 
cation for leave to appeal to His Majesty in 
Council has heen filed, make an order for 
the preservation of the subject-matter of the 
appeal. A sum of money representing the 
fruits and profits of the decretal property 
accruing after the flccrce was passed, which 
was deposited in the Higli Court under its 
orders pending the disposal of the appeal to 
it. forms part of the sul)jcct-niattcr of the 
appeal to the Privy Council, as an adjudi- 
cation of title in respect of the property one 
way or the other would directly affect its 
ownership, Pritiia facie, therefore, the 
High Court will have the pow'cr under that 
clause to make an order for the preservation 
of this sum of money, if in its discretion it 
thinks fit to <lo so. Even if Cl. (d) docs 
not cover this case, the High Court will have 
the inherent power to make an order con- 
rcrnlng this sum of money. Pending the 
filing of an application for leave to ^pcal 
to His Majesty in Council, the High Court 
fias the auxiliary power, tlie inherent power 
to make an interim order touching this sum 
of money maintaining the status < 7 J 4 o till such 
time within which the application for l^vc 
to appeal may be made and for such further 
:)eriod as within which an order be 

obtained from the 

Council matters. 45 C.W.N. 1023. 
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(^) if the original security was furnished by the respondent, the Court shall, 
so far as may be practicable stay the further execution of the decree, and restore 
the parties to the position in which they respectively were when the security whicli 
appears inadequate was furnished, or give such direction respecting the subject- 
matter of the appeal as it thinks fit. 

*5- (0 Whoever desires to obtain execution of any order of His Majesty 

in Council shall apply by petition, accompanied by a 
Procedure to enforce orders certified copy of the decree passed or order made in 
of King m Council. appeal and sought to be executed, to the Court from 

which the appeal to His Majesty was preferred. 

( 2 ) Such Court shall transmit the order of His Majesty in Council to the 
Court which passed the first dec ree appealed from, or to such other Court as His 


NOTES. 

O. 45, R. 15. — The provisions of R. 15 arc 
mandatory. Where a decree for pre-emption 
passed by the Chief Court on appeal was 
reversed by the Privy Council, and the trial 
Court passed, at the request of the pre- 
emptor, an order by way of restitution 
directing payment to his creditors out of the 
pre-emption money deposited by him, before 
the order of His Majesty in Council had 
been transmitted to it from the Chief Court 
under R. 15. the order of tlie trial Court 
made in violation of its provisions is riuite 
irregular if not altogether without jurisdic- 
tion. 160 I.C. 814=1936 O.W.N. 262 — 
1936 O. 185. When an application under 
O. 45. R. 15, prays that the memo of costs 
be prepared, it includes also a prayer for 
transmission of the order to the Court con- 
cerned. The usual practice adopted by the 
Chief Court of Oudh with reference to such 
applications is to send them to the ofiicc for 
necessary action. It is the oflicc that then 
prepares the memo of costs and transmits it 
to the Court concerned without any 
directions or orders of Ibc Court. i;38 
O.W.N. 1045=1938 Oudh 250. When an 
order of His Majesty in Council is trans- 
mitted for execution under O. 4 d, K. 
it is not necessary to give any further direc- 
tions and particularly so. when they arc not 
asked for. 1938 O.W.N. 1045=1938 Oudh 
250. “Execution” meaning <>»• A. 50/ 
= 13 A.L.J. 769; 64 I.C. 152. O. 45. R. 15 
is not applicable to an application for resti- 
tution under S. 144, C.P. Code; such an 
application is not one in execution. When 
a successful appellant before His Majesty 
in Council applies for restitution it is not 
necessary for him to apply under O. 45, 
R. 15. He has a right to approach the 
Court which passed the decree and claim 
restitution, and the Court of first instance 
has an inherent power to order restitution. 
There is no law compelling such person to 
apply first to the High Court under R. 15 
of O. 45. Nor has the High Court any 
power to decide on an application under O. 
45. K. 15 to which Court an application for 
restitution has to be made. If the High 
Court decides lliat and directs the application 
to be presented in a particular Court, that is 
not final or conclusive ; and the respondent 
to an application for restitution can raise 
the pica that the Court in which it is made 


pursuant to the direction of the High Court 
has no jurisdiction to decide the restitution 
application. 1937 A.L.J. 588=1. L. R. 
(1937) All. 670=1937 All. 510. Right of 
person not a party to Privy Council appeal 
to apply for restitution. 32 M.L.T. 249 
(H.C.); 75 I.C. 219=1924 M. 95. R. 15 
should not be construed as restricting the 
only possible evidence of an order in Coun- 
cil to the certified copy. It is intended to 
ensure that proper information on the sub- 
ject of an order in Council should be sup- 
plied to the Courts in India. 33 M.L.J. 
300=41 I.C. 629. High Court when it acts 
under R. 15 cannot consider or discuss the 
effect of the order in Council. 31 P.L.R. 
182=123 I.C. 277. Order of His Majesty 
in Council — Transmission of — Power to im- 
pose conditions. 60 I.C. 982=1922 O. 34. 
Where the order of the Privy Council has 
been transmitted to the lower Court at the 
instance of one of the successful parties it 
is not necessary that any person interested 
in the execution of the decree should obtain 
a separate transmission order. 55 M, 856 
= 1932 M. 440=62 M.L.J. 698. Under O. 
21, R. 15 some of the dccrec-holdcrs who 
have obtained permission under O. 45, R. 15 
can execute the Privy Council decree on be- 
half of all the decree-holders though some 
were dead at the time of the Privy Council 
decree. 58 I.C. 212=1 P.L.T. 426. Where 
the appellants had obtained leave to appeal 
to the Privy Council but before the trans- 
cript record had been sent to England the 
parties settled tlieir disputes by a compro- 
mise and applied to the High Court for 
amendment of the decree in accordance 
with the terms of the compromise, held, that 
the decree could be so amended and that O. 
45, R. 13 was not bar to the same. 116 I. 
C. 459 (1)=1929 L..427. The High Court 
at Patna has no jurisdiction to execute an 
order in Council passed in an appeal from 
the Calcutta. Higli Court on appeal from a 
Subordinate Court in Beliar. An application 
for the execution of such an order should 
he to the High Court at Calcutta. 2 P.L. 
J. 684=43 I.C. 457. Where parly with 
order in Council is delaying or refusing to 
lodge the order, opponent can move High 
Court with certified copy. 5 P. 461=51 M, 
L.J. 586=1926 P.C. 31 (P.C.). Applica- 
bility of rule to proceedings under S. 144, 
C. P. Code. 5‘ce6P.252. 
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Majesty in Council by such order may direct, and shall (upon the application of 

either party) give such directions as may be required for the execution of the same • 

and the Court to which the said order is so transmitted shall execute it accordindv' 

in the manner and according to the provisions applicable to the execution of its 
original decrees. 

(3) When any monies expressed to be payable in British currency are 
payable in India under such order, the amount so payable shall be estimated 
according to the rate of exchange for the time being fixed at the date of the making 

of the ordcr^* * * adjustment of financial trans- 

actions between tlie Imperial and the Indian Governments. 

2[ (4) Unless His Majesty in Council is pleased otherwise to direct no 
order of His Majesty in Council shall be inoperative on the ground that no notice 
has been served on or given to the legal representative of any deceased opposite 
party or deceased respondent in a case, where such opposite party or respondent 
did not appear either at the licaring in the Court whose decree was complained of 
or at any proceedings sulisequcnt to the decree of that Court, but such order shall 

have the same force and efiect as if it had been made before the death took place I 
LOG. AMS.— (Ai.i.aharad.] R. 15 (1). the following rule ^ ^ 

(1) Whoever desires to obtain — 

(fl) execution of any order of His Majesty in Council, or 

{b) where an appeal has been dismissed by His Majesty in Council for want of prosecution 
an order of the Court from which the appeal to His Majesty was preferred terminating proceedings 
and determining the costs, shall apply to the said Court by a petition, accompanied by a certifii^ 
copy of decree passed or order made by His Majesty in Council of which execution is desired or to 
which effect is to be given and a memorandum of all costs incurred in India that are claimed in 
pursuance thereof. 

[Bombay.] For sub-r. (i), substilute the followintj : — 

“ (I) Whoever desires to obtain execution of any order of His Majesty in Council shall 
apply by petition, accompanied by tJic original decree passed or order made in appeal and sought to be 
executed to the Court from which the appeal to His Majesty was preferred, provided that the Court 
may in ii.s discretion, if for special reasons it thinks fit to do so, act on a certified copy of the decree 
passed or order made in appeal.’’ 

16. The orders made by the Court which executes the order of His Majesty 
Appeal from order relating hi Council, relating to such execution shall bc appealable 
to execution. in the same manner and subject to the same rules as 

the orders of such Court relating to the execution of its own decrees. 

3[i 7. Wlicre a certificate has been given under section 203(1) of the Govern- 

Appeals to Federal Couri. 7 '^'n ttic provisions of this Order 

shc'ill Apply jn relation to appeals to the Federal Court 

as they apply in relation to appeals to His Majesty in Council and references in 

this Order to His Majesty in Council and to any Order of His Majesty in Council 

shall bc construed as references to the I'edera) Court and the rules of the Federal 

Court : 


LEG. RKF. 

' The words “ by the Secre(ar\- of State for 
India in Council ’ with the concurrence of the 
Lords Commis-sioncr.s of His Majesty’s 'I'rcasury” 
were omitted by A.O., i037- 

• Added by Art XXVI of 1920. 

* Added by A.O. 1937. 

NOTES. 

O. 45, R. 15, sub-R. (2). — The manda- 
mus of R. 15, siib-R. (2) is clear and obli- 
gatory on a Sub-Court. The Court is bouiul 
to execute the decree of the Privy Council 
and neither the Sub-Court nor even the High 
Court has the power to stay execution or 
adjourn an application for execution on the 
ground that an application for revision of 
the Privy Council decree sought to be exe- 
cuted was pending before the Privy Council. 
12 Pat.L.T. 14^132 I.C. 359=1931 P. 
203. Where Privy Council directs that the 


costs, incurrcfl by the successful appellant 
in the Juflicial Commissioner’s Court, should 
bc paid by the respondent, such costs in- 
clude the printing charges and other expen- 
ses incurred by the appellant in the Judicial 
Coinmi.ssioner’s Court for presentation of 
the appeal to the Privy Council, and the ap- 
pellant is also entitled to the costs of the 
execution. 167 I.C. 879=1937 Pesh. 3. 

O. 45, R. 17.— under O. 45, 
Rr. 2, 7 and 8, suf>ra,] Rule 17 which has 
been added to O. 45, C. P. Code, by the 
Ciovcrnmcnt of India (Adaptation of Indian 
Laws) Order, 1937, assumes that a certifi- 
cate under S. 205 of the Constitution Act 
has already been given, and an application 
to the High Court, under O. 45 is. 
fore, irregular where no such certificate lias 
been granted. 52 L.W. 12^,7? C.L.J. 

142=4 C.W.N. (F.R.) 29?'^ An'af- 

= (1940) 1 M.L.J. (Supp.) 28. An ap 
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Provided that — 

(a) rule 3 of this Order shall have effect as if at the end of sub-rule (i) 
thereof there were inserted the words “ apart from any question of law as to the 

interpretation of the Government of India Act, 1935, or any Order in Council 
made thereunder ” ; 

(b) where the only ground of appeal stated in the petition is that any question 
of law as to the interpretation of the Government of India Act, 1935, or any Order 
in Council made thereunder has been wrongly decided, the petition need not pray 
for such a certificate as is mentioned in rule 3, and the like proceedings shall be 
had thereon as if such a certificate had been given except that no security shall be 
required lor the costs of the respondent.] OmiUed by the Federal Courts Act (XXI of 

I940-] 

ORDER XLVI. 

Rejercnce. 


I. Whore, before or on the hearing of a suit or an appeal in which the decree 

Reference of qu„.io„ to ‘r execution. 

High crrc ^ f such decree, any question of law or usage having 

tlie force of law arises, on wliicli the Court trying the 
suit or appeal, or executing the decree, entertains reasonable doubt the Court 
may, either of its own morion or on the application of any of the parties’ draw up a 
statement of the facts of tlie case and the point on which doubt is entertained and 
refer such statenumt with its own opinion on the point for the decision of the Hitrh 
Couit. ® 


NOTES. 

peal lies to the Federal Court from a final 
order of a single Judge of a High Court 
when a certificate has been granted under 
S. 205 (1) of the Government of India Act 
of 1935. The provisions of S. 111-A and 
O. 45, R. 17, do not preclude rhe admission 
of the appeal. When matters have proceed- 
ed as far as R. 8 of O. 45, a formal order 
of admission by the High Court is not neces- 
sary, but if all the requirements of the law, 
up to that stage have been complied with, 
it would be improper for the High Court 
not to declare the appeal admitted. When 
the certificate un<ler S. 205 (1) of the Go- 
vernment of India Act has been given, no 
further certificate, is necessary, and the per- 
son aggrieved, is entitled to go to the Fede- 
ral Court provided he complies with so much 
of R. 7 of O. 45 as is incumbent upon him. 
54 L.W. 295=(194l) 2 M.L.J. 514. 

O. 46, R. 1.— No reference lies to the 
High Court of the N.-W. Provinces where 
the question involved is one of fact and not 
of law. 11 I.C. 671. Under R. 1, a refer- 
ence to the High Court on a question of 
law is only permissible when the Court try- 
ing the suit or appeal or executing the de- 
cree entertains a reasonable doubt ; but where 
the Court had no doubt about the matter but 
w’as faced with the problem of having to 
decide between law and equity, it is for the 
Court to decide the question for itself and 
a reference is incompetent. 141 I.C. 572= 
1933 L. 402. The words "any such decree" 
in (J. 46, R. 1, must mean cither (o) a de- 
cree in a suit where no appeal is provided 
against the decree, or (fr) a decree in an 
appeal where no further appeal is provided. 
43 Bom.L.R. 733. The words *not subject 


to appeal in O. 46, R, 1, must mean that the 
mw provides no appeal in any circumstances, 
lliey do not mean that no appeal has in fact 
been made If in the cast; of a decree of a 
High Court, there might have been an ap- 

?nr h said that the decree is not 

such to appeal, although it is very unlikely 
tha such an appeal would have been madi 
or that the High Court would have granted 
leave to appeal to the Privy Council. If 
fherc might have been an appeal, the decree 
IS subject to appeal, and no reference can 

43 Boni.L.R. 733. A reference is incompc- 

0 47 ? * appealable. 

4A R = J 766=1931 P. 253. O. 
w, K. I, cannot apply e.xccpt in cases where 
there is a pending suit or appeal in which the 

T R 42 Bom. 

It..',.!' • • a- ^ Court shall 

n a reference under 

U. 46. K. 1. m connection with a question of 
law arising during the execution of a decree. 
It must be shown that the decree itself was 
not subject to appeal. A second condition 
necessary to give a Court jurisdiction to 
m.ake such a reference is that the Court it- 
ficU shall entertain reasonable doubt on the 
question to be referred. If it has come to 
a (lehnite decision on the question, it has no 
jurismction to make a reference. 44 C.W 

C.L.J. 522. It is not tlie ob- 
ject of R 1 that subordinate Courts should 
be enabled to relieve themselves of the neces- 
sity of deciding difficult questions arising 
^forc them and to make a reference to 
High Court calling upon it to do what could 
have been done by the subordinate Courts 

55 A. 648=1933 A.L.J. 1468=1933 A. 597* 
Ketcrence— Distinction between right of 
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2 . The Court may cither stay the proceedings or proceed in the case not- 
Court may pass decree 'V itlistandmg such reference, and may pass a decree or 

HTh"co''u. A" upon the decision of the 

^ ‘ Court on the point referred ; 

but no decree or order shall be executed in any case in which such reference 
refcrenL“"‘ High Court upo^Ae 

after hearing tlic parties if they appear and desire to be 
hcaid, shall decide the point so referred, and shall 
transmit a copy of its judgment, under the signature 
of the Registrar, to the Court by which the reference 
was made ; and such Court shall, on the receipt thereof 
case m conformity witli the decision of the High 


3- The High Court, 

Judgment of Higli Court 
to be transmitted, and case 
disposed of accordingly. 

proceed to dispose of the 
Court. 


Costs of reference to High 
Court. 


4- The costs (if any) consequent on a reference 

for the decision of the High Court shall be costs in the 
case. 


5 . Where a case is referred to the High Court under rule i, the High Court 


NOTES. 

reference and right of appeal — Reference to 
be limited to cases of reasonable doubts as 
to question of law. 50 A. 839=115 I. C. 
630. An error of law is included in the 
second category of K. 1 but the error must 
be apparent on the face of the record. 
There cannot be such an error where the 
question is highly difTicuIt and controversial 
and the Court has arrived at a decision after 
consideration of all the points. Where, 
however, the judgment was delivered with- 
out notice to the parties and by reason of 
the fact that the Judge ceased to hold ofTicc 
subsequently, the aggrieved person lost a 
right to apply for leave to appeal under cl. 
(13) of the Letters Patent, held, that tlicrc 
was an error of procedure apparent on the 
face of the record and that it was a fit case 
for reversing the entire judgment on that 
ground. 6 R. 794=114 I.C. 687=1929 K. 
70. Section 113 read with R. 1 permits 
reference to High Court of only such cases 
as do not admit of further appeal. 130 P. 
R. 1916=37 I.C. 227. Subordinate Courts 
in the Punjab arc bound to follow the deci- 
sions of Chief Court and cannot make a 
reference on a question of law, already de- 
cided by Chief Court, unless such decision 
is questioned by a judgment of the Privy 
Council. 20 I.C. 194=8 P.R. 1914. Where 
no appeal lies to an appe-Uate Court, Court 
has no jurisdiction to make a reference to 
High Court under R. 1. 18 I.C. 314=61 

P.R. 1913. No reference can under U. 1 
be made in suits or appeals in which tlic 
decrees arc subject to an appeal. 54 M.L. 

J. 66. Where the referring Court has no 
reasonable doubt on the question of law 
referred, no reference can be made. 54 M. 
L.J, 66. The word "Court” means Court 
of Civil Judicature. 54 I.C. 564=22 O.C. 
319. The functions of a Collector in cxccu- 
^on of a decree do not make liim such a 
Court as to empower him to make a refer* 


Reference cannot be made 
liigli Court on the mere ground that 
Uiere are conflicting rulings on any particu- 

WA 977=15 O.C. 

Where a Court entertains a reason- 
able doubt regarding a question of law a 
[qc I^‘8h Court can be made. 48 A. 

I J/- 24=1926 A. 204 ; 50 A. 839t= 
Ip I.L. (mO. O. 4^), R. 1 contemplates a pen- 
ding proceeding. If a Court gives its decision 
in a matter, it becomes funelus officio and is 
not competent to refer the m.atter thereafter 
under the rule. V\'hcre after the Court 
gives its decision on a certain point a Govern- 
ment letter expressing a view contrary to 
that held by the Court is brought to its 
notice, an<l the Court refuses to act upon 
that view, even assuming the Court is not 
functus officio, the fact tliat the Government 
letter expresses a contrary view is not suffi- 
cient for the Court to say that it entertains 
a "reasonable doubt” on the point and a 
reference hy it in such circumstances is 
therefore incompetent. *14 C. W. N. 446. 

A reference can only be made in a suit or 
an appeal and not in proceedings under S. 

93 of the Bengal Tenancy Act which arc in 
the nature of an application. 151 I.C. 721 
(1)=38 C.W.N. 499=1934 C. 566. The 
condition precedent to a reference under 

0. 46, R. 1 is that the Court which refers 
is citlicr hearing a suit or an appeal in which 
the decree is not subject to an appeal, or is 
hearing proceedings in execution of any such 
decree. An application to execute 

made under the provisions of the Bombay 
Co-operative Societies Act, 1925, is ® 
suit or the execution of a decree in a suit; 
so that, O. 46, R. 1 can have no 

1. L.R. (1940) Kar. 411=1940 ^*"4 HH 
O. 46, R. 5. — Rule 5 is wide enough to 

enable High Court to 

reference made by a , Subordinate J 8 

under R. 1. 30 hears 

692; 1929 B. 30. When High Court hears 
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Power to alter, etc., decree amendment, and may alter, 

of Court making reference. cancel or set aside any decree or order which the Court 

Out u-rh c making the reference has passed or made in the case 

Out ot which the reference arose, and make such order as it thinks fit. 

6. (i) Where at any time before judgment a Court in which a suit has been 

Power .0 refcr .O Hi.h cour, P Cognisable by a 

questions as to jurisdiction in ol bmall Causes or is not so cognizable, it may 

small causes. submit the record to the High Court with a statement 

. . ofits reasons for the doubt as to the nature of the suit 

( 2 ) On receiving the record and statement, the High Court may order the 
Court either to proceed with the suit or to return the plaint for presentation to such 
other Court as it may m Us order declare to be competent to take cognizance of the 

7- (0 Where it appears to a District Court that a Court subordinate thereto 

has, by reason of erroneously holding a suit to be 
cognizable by a Court of Small Causes or not to be so 
cognizable, failed to exercise a jurisdiction vested in it 
2.^* exercised a jurisdiction not .so vested the 
, . , . Di.stnct Court may, and if required by a narlv shall 

submit the record to the High Court with a statement of its reasons for considering 

the opinion of the subordinate Court with respect to the nature of the suit to he 
erroneous. ^ 

( 2 ) On receiving the record and statement the High Court may make such 

order \n the c«isc as it tliinks fit. ^ 

( 3 ) With respect to any proceedings subsequent to decree in any case sub 
muted to the High Court under this rule, the High Court mav make such order 
as in the circumstances appears to it to be just and proper. 

^ ^ a. A » M ^ ^ ^ comply with any requi- 

sition which the District Court may make lor any record or information for the 
purposes of this rule. 

I.OC. AM. — fAt.i.AHAnAi) Bombay, Ouoh and Sind.) Add after r. 7 to O tC • 

8. R. 38 of O. 41 shall apply so lar as may be to proceedings under this Order. 

ORDER XLVII. 

Review. 


Power to District Court to 
submit for revi.sion proceedings 
had under mistake as to 
jurisdiction in small caus<-s. 


Application for review of 
judgment. 


I. (i) Any person considering himself aggrieved 


NOTES. 

a reference, it acts like a Court of Appeal 
quite as much as it undoubtedly tloes when 
it hears an application for revision. 25 C. 
W.N. 81=32 C.L.J. 433. Rut a power of 
reference is not a modified form of appellate 
jurisdiction. A Court to which a reference 
can be made is not necessarily authorised 
to hear appeals from the Court making a 
reference. 47 A. 513=23 A.L.J. 385=1925 
A. 380 (F.R.). 

O. 46, Rr. 6 and J.’—See 21 C.W.N. 
784=27 C.L.J. 96. 

O. 46, R. 7. — Under R. 7, District 

Judge is bound, if required by a party to 
submit the record to High Court with a 
statement of his reasons. For that purpose, 
it is immaterial whether the order forming 
the subject-matter is that of a Small Cause 
Court or a Sub-Judge. 28 N.L.R. 54=137 
I.C. 88=1932 N. 70. When two Courts, 
namely, a Sub-Court and a Court of Small 
Causes, make contradictory orders as to 
jurisdiction to receive a plaint, it is the duty 
CC«M.— 177 


of tl.e appellate Court to make a reference 
to High Court whether the partv asks for 
It or not. 17 N.I J. 169=1934 N. 257. A 
plaint was filed m Court of the Second Class 
Subordinate Judge. That Court considered 
that the case was cognizable by the Court 
of Small Causes and returned the plaint for 
presentation to appropriate Court The 
latter Court however held that the suit was 
not triable by it and returned the plaint to 
the applicant. The applicant applied in re- 
vision asking High Court to determine which 
Court had jurisdiction to entertain the suit 
Held, that the correct procedure would have 
been to make an application to the District 
Judge under the provisions of R, 7 flOt? 
N. 70, Ref.) 145 I.C. 261=1933 N. 221 
O. 47: Applicadilitv. — Recourse to in- 
herent powers of Court is not permissible to 
justify the Court in granting a review which 
is specifically provided for bv R t 141 
I.C. 188=1933 L. 169. See also I .L R 
(1939) Kar. 330. The provisions of O 47 
are applicable to an insohency Court. i927 
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^ ^ 9 an appeal is allowed, but from which 

no appeal has been preferred : 


NOTES. 

M. 175=94 T.C. 351=5rM.L.J. 60; 1940 
M.W.N. 420. As to whetlier R. 1 con- 
trols S. 8 (1) of the Presidency Towns 
Insolvency Act, see. 7 R. 201. Obiter . — 
The Company law docs not affect the power 
of review which is otlierwise vested in the 
Judge especially when by S. 141, the pro- 
visions of that Code arc to be followed in 
all proceedings in any Court of civil juris- 
diction. 1937 I.. 82. The provisions of 
O. 47 would apply to review applications in 
appeals preferred under Letters Patent. 29 
Bom.L.R. 371 = 101 I.C. 766=1927 B. 232. 
In order to set aside a consent decree on the 
grouiul of fraud, a separate suit sho>ild be 
instituted. The decree cannot be set aside 
under O. 47. 144 T.C. 82. Time for re- 

view application. 115 I.C. 314=1929 S. 38. 
Order disallowing review application is revi- 
sahlc. 115 I.C. 314=1929 S. 38. The 
discretionary powers of revision vested in 
High Court by S. 115 are not in any way 
controlled by the provisions of O. 47; such 
powers arc intended to apply even to orders 
disallowing a review application. (26 A. 
572. Diss. from; 29 A. 468 and 31 A. 610, 
Rel. on.) 115 T.C. 314=1929 S. 38. An 
application for review of an order under 
R. 1. if found to be barred by limitation, 
may under appropriate circumstances he 
treated as an application under S. 151 if the 
Court is satisfied that there has been a flag- 
rant abuse of its own process and it is also 
open to the appellate Court under similar 
circumstances to treat a harrcil application 
for review, made to the first Court, as f)ne 
ma<lc umler S. I5l in order to remove an 
ajiparcnl injustice done to the applicant and 
to prevent an abuse of the process of the 
Court. 116 T.C. 427=1929 N. 185. Exe- 
cution case dismissed for default — Review 
or application to restore under S, 151 — 
Remedy. 1935 R.T). 318. Non-service of 
notice of proceedings — Aggrieved parly — 
Remedy, if by review or appeal. 1936 R. 
D. 449. judgment of Small Cause Court — 
T^evision dismissed — Subsequent application 
for review is maintainable. 1935 A.L.T. 
436=1935 A. 435. As to application for 
refund of Court-fee, in view of appellate 
decree, see 1935 A.W.R. 368=1935 A. 455. 

O. 47, R. 1: Grounds for Rf.vikw. — The 
grounds on which a review is competent are 
different from those on which an appeal 
under Cl. 10 of the Letters Patent (I.ahorc) 
will lie. Consequently, when a petition for 
leave to appeal under Cl. 10 is refused, it 
cannot be treated as an application for re- 
view of judgment. 16 L. 602=1935 L. 330 
(1). A Court can correct arithmetical or 
clerical errors under S. 152. But it has no 
power to review and modify its judgment 
when neither party has applied for review 
under O. 47, R. 1. 43 P.L.R. 88. Under 
R* 1 a party has a right to apply for a re- 


view of judgment to the Court that has de- 
cided the case before an appeal has been 
preferred. The grounds on which such an 
application may be made are specifically set 
forth in R. 1. 2 P. 676=50 I. A. 183=45 
M.L.J. 578 (P.C.). In a review appli- 
cation, Court should confine only to the 
matter for which it has been filed; and where 
Court does so decide about other matters, 
there is an illegality or material irregularity 
in the proceedings. 145 I.C. 158=1933 R. 
151. S. 114 has to be read with R. 1 which 
prescribes the grounds upon which an appli- 
cation for review may be made ; and unless 
the ca.se can be shown to be within the terms 
of this rule, a review ought not to be granted. 
R. 1 must be read as in itself definitive of 
the limits within which review is permitted 
and the words “any other sufficient reason" 
may be taken as meaning a reason sufficient 
on grounds at least analogous to those spcci- 
fic<l immcdiatclv previously. (49 T.A. 144, 
Foil.) 151 I.C. 41 = 1934 P.C. 213=67 
^^.I...T. 608 (P.C.). Accordingly no re- 
view lies against an order dismissing a suit 
for default. 1935 O.W.N. 446=1935 O. 
405. So also in the case of appeal dismissed 
for default. 21 A.L.T. 416=74 I.C. 528; 
101 I.C. 76f»= 1927 B.' 232= 29 Bom.L.R. 
371 . No application for review lies against 
a decision in appeal under the I.cttcrs Patent. 
1.34 I.C. (>30=12 Pat.L.T. 652. (1931 A. 

L.T, 187 and 40 M. 651, Foil.) Though 
a petition for review of the Board's order 
may be admitted to hearing on the ground 
tliat there is an order from another appellate 
Court which is not in harmony with the de- 
cision of the Board, yet there is no ca.se for 
review, wlicrc the appellate order in question 
was passed some months before the 
Board's order and where the very basis 
of that appellate order had been nega- 
tived by the Board in the order 
sought to be reviewed. 1938 A. W. 
R. (B.R.) 256=1938 R.D. 560. A 

Commissioner in order to take accounts may 
in his di.scretion and on proper grounds re- 
open the enquiry into any one or more of 
the items before his report js made. Until 
then he decides nothing that is final and con- 
clusive. 47 B. 593=25 Bom.L.R., 280. 
Revenue Court has no power to 
judgment. 138 I.C. 465=1932 A. L.J. 4 . 
Review under Agra Tenancy 
of law subsequent to decision, if 

reason. 18 R.D. 658: ?ni 

also 1937 A.W.R. 268=1937 .IM 

(Applicability of O. 47. R. 1 '<> 

under U.P. Encumbered 

further, 1940 A. L.J. «2=1W AIL 
5191 Where an order under 5. 

^niy Towns Insolvency Act. was made ^b> 

Registrar in Insolvency^ ^ PP , . |i ^ 

review of his order must be made m^the 

conTe'rrlS ‘on the insolvency 
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(A) by a decree or order from which no appeal is allowed ; or 

(c) by a decision on a reference from a Court of Small Causes, 

and who, from the discovery of new and important matter or evidence 
which, after the exercise of due diligence, was not within his knowledge or could 
not be produced by him at the time when the decree was passed or order made or 
on account of some mistake or error apparent on the face of the record, or for any 

n a review of the decree passed or order made 
against him, may apply for a review of judgment to the Court which passed the 
decree or made the order. * 


NOTES. 

Court under S. 8 (1) of Presidency To\vn 
Insolvency Act in reviewing, rescinding or 
varying its orders than in proceedings which 
fall exclusively under R. 1. That the order 
w'as made without jurisdiction is sufficient 
reason for reviewing the order. 139 I.C. 
SS7^34 Hom.L.R. 1175=1932 B. 569; 27 
C.W.N. 916=1924 C. 83. Misapprehension 
by both parties and the fudge as to the 
nature of the jurisdiction exercised by Court 
i.s a sufficient ground for review. (4f) M. 
955. Ref.) 14 L. 543=142 T.C. 640= 34 P. 
L.R. 400=1933 L. 476. The mere failure 
of a Counsel to lay apposite law before the 
Court is by itself no ground for a review 
under O. 47, R . 1 . 41 P . L. R. (J. and K, ) 

89. If owing to a misapprehension the 
counsel for the respondent to an appeal does 
not urge all his arguments in support of the 
finding of the trial Court in favour of his 
client, and an erroneous impression is 
created in the mind of the judge that counsel 
had no arguments to urge to meet all the 
points raised by the appellant’s counsel, that 
would be analogous enough to an error 
apparent on the face of the record to be a 
sufficient reason for review under O. 47, 
R. 1. There is a power of review in cases 
of mistake of counsel or mistake of the 
Judge leading to errors in the judgment 
though not apparent on the face of the 
record. 1940 M. 17=50 L.W. 568= 
0939) 2 M.T.T. 809. Where the decision 
is based on an obvious misapprehension of 
the nature of attachment it is sufficient 
reason for review. 163 T.C. 374=1936 L. 
486. Fraud practised upon a party in con- 
nection with a petition of compromise upon 
which a decree was made, is a good ground 
for review. A remedy by suit is an alter- 
native and a more appropriate remedy. 64 
I.C. 259. Power of making interlocutory 
or<lers is not a suitable subject for review. 

55 I. A. 131=54 M.L.J. 423=1928 P.C. 49 
(P.C.). Interlocutory orders made in 
chambers — Inherent jurisdiction to review. 

32 Bom. L.R. 665. Recourse to the inherent 
powers of Court is not permissible to justify 
Court in granting a review which is specifi- 
cally provifled for by R. 1. 141 I.C. 188 

=34 P.L.R. 88=1933 L. 160. Sr^ also 
1936 P. 506. If the party to the appeal 
presents his case to the Court of Appeal by 
way of cross-objections or otherwise, it is 
manifest that an application for review by 
him is incompetent. 35 I.C. 529. An 


in a review application must confine 
himself to the grounds on which the appli- 

73 P.R. 1911=11 I.C 
ground for review must be some- 
thing which existed at the date of the decree. 

V f C- 741=1922 M. 227. 

^rr- N. 70; 1926 N. 10 

(I). Point not raised at trial cannot be 
raised «n review. 47 A. 881. Where lower 
Court had deeded a case following the deci- 
sion ot High Court in a connected case which 
was subsequently reversed on appeal bv 
Privy Council the reversal of High Court’s 
judgnu-m IS not a ground for review of 
lower Court’s judgment. 43 M L I 3? 
=70 T.C. 741=1922 M. 227 See oL U 
D.W.N. 1287=1934 O. 445- 73 I C 4= 
1923 N. 70; 161 I.C. 324=1936 S. 34 It 
i.s not competent under O. 47 to obtain a 
review of a consent decree on the ground 
Uiat tlie consent decree was obtained bv 
fraud. (4 P.L.J. 205. Foil.) 33 C W N 

‘*70=.57 C. 154. Also 26' S: 
L.K. jy."). Consent decree can be set aside 

^ separate suit. (1922 
P C. 112, Foil.; 1929 C. 470. Rcl on ^ 

IM I.C. 785 (2) = 19,36 R. 389. See also 
1941 P.W.N. 385=194 I.C. 551. Decree 

on the basis of agreement between parties 
as to abiding by decision in another suit 
Uerision m another suit subscquciUlv set 

reviewed. 5 

{<• 261=103 I.C. 258=1927 R. 189 138 

T.C. 121=1932 M. 223. But see 104 I C 
136=31 C.W.N 822 Plaintiff can apply 

u dismissed 

for default unclcr O. 9. R. 8 and he has not 

O. 9. R. 9 to set the order 
aside. Wffiere a plaint is rejected for non- 
compliance with the order for payment of 

^ 's permis- 

sible and the Court has discretion to restore 

the suit. 17 Pat.L.T. 766=1936 P. 310. 
See also 62 C. 61=1938 A.W R R '» 
115=1938 R.D. 184 , but not where plaintiff 

tberefor again and again, 

975=1936 M. .503= 70 M.L.J. 491. If at 
all review is granted in such a case it is 
necessary to give the defendant notice and 
an opportunity at the earliest possible 
moment of contesting the propriety of the 
review, (/hid.) SO I.C. 327=37 M.L I 
59; 36 C. 21. Where the order is an ex 
Mrte order issued without hearing the oppo- 
site party, it cannot operate as res judicata 
and can be reviewed by the successor of the 
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Judge who made such cx parte, order. 116 
I.C. 101=:1929 S. 110. also 1939 A. 

W.R. (B.R.) 210; 1939 A. W.R. (B.R.) 
42; 1939 A. W.R. (B.R.) 210 (correction 
of name of parly wrongly given in appeal). 
An inferior Court has no power of review 
unless such power is granted by statute. 
34 I.C. 503. It is not a sufficient reason 
for granting a review that if another oppor- 
tunity is given to the applicant he would 
satisfy the Court that its previous order was 
wrong. 57 I.C. 145. Where the question 
decided is one of right between the parties 
and when the niatter is one of general im- 
portance review is justified. 1926 M. 764 
=.50 M.L.I. 493. A wrong decision on a 
question of law. is not a sufficient ground 
for review. 24 O.C. 154=f)3 I.C. 344. 
See also 141 I.C. 1^9^=1933 L. 169; 38 L. 
W. (>04=1933 M. 667=65 M.L.I. 387; 113 
I.C. 896; 112 I.C. 277; 112 I.C. 653=1929 
N. 58; 1937 Rang. 59. It is not a sufficient 
ground to order a review that the decision 
of the Court was based on a view of the 
law which had been overruled by a FviU 
Bcncli decision. 3 P. 134=5 Pat.I .T. 52. 
Exposition of law by a superior Court 
contrary to that applied after the judgment 
is no ground for review. 19 S.L.R. 30= 
1927 S. .53. Because there is a subsequent 
decision of superior Court of binding atitho- 
rity on a question of law, the prior judgment 
passed on a difTerent view of law is not 
liable as a matter of course to he reviewed. 
1930 M. 579. See also 18 R.D. 6.58. High 
Court in dismissing an ai)pcal on the groun<l 
of limitation, remarked that in case the view 
of law taken by the High Court were over- 
nded by the Privy Council in an appeal then 
pending before tliat tribunal, the appellant 
might apply for a review of jmlginent. 
Subsequently Privy Council reversed the 
view of High Court in that appeal and there- 
upon they applied for a review. Held, that 
the application -should be granted, because 
the decision of the Privy Council subsequent 
to the dismissal of the appeal shoidfl, in the 
special circvimstances of the case, be treated 
as a sufficient reason ejusdem generis with 
the discovery of new and important matter, 
which should be deemed to be a ground 
which was in contemplation at the date of 
the decree. 11 O.W.N. 1287=1934 O. 
445. See also 184 I.C. (>89=2 Eed.L.J. 112. 
A mistake or error is hardly apparent if. in 
order to discover it. it is necessary to have 
recourse to the pleadings and the evidence. 
Reliance on a wrong authority that had been 
overruled is no ground for review. 141 
I.C. 427=.34 P.L.R. 254=1933 L. 223. 

also 145 I.C. 810=1933 P. 4.33; 1929 
N. 251 (F.R.); 1922 P.C. 112; 1925 N. 
206. Where a Court by taking too strin- 
gent a view of the title of the suit and its 
prayer overlooks the substantial rights of 
the party in its judgment which were suffi- 
ciently made clear in the pleadings and evi- 
dence, there is a good ground for review. 
1930 R. 162. An erroneous view of evidence 


or of law IS no ground for review. Also 
grounds, which might be good grounds foi^ 
appeal, would not support an application for 
review 34 C. W.N. 696. 6*^^. also 41 P. 

L. R. (J. and K.) 51. The mere omission 
to raise a point of law, which had it been 
raised might and probably would have 
brought about a different result, is not neces- 
sanly a “mistake or error apparent on the 
face of the record” for which a review can 
be claimed. 13 C. 62; 20 C.W.N. 1099; 

1 P-L.J. 625 — 57 I.C. 11. Wrongly applv- 
mg law is no ground for review. 102 I.C. 
6=1927 N. 252. Judge failing to consider 
a decision— No review is permissible. 1927 

M. 998=106 I.C. 514. A Court can review 
an order as to costs if the order is not a 
proper one. 6 Pat.L.J. 284=3 P.L.T. 67. 
Tlie production of an authorin’ which was 
not brought to the notice of the judge at 
the first hearing and which lays down a view 
of the law contrary to that taken by the 
Judge is not a sufficient ground for granting 
a review. 57 I.C. 147=1 P.L.T. 561. 
The Court has no jurisdiction to grant a 
review on a reconsideration of the case on 
exactly the <;anic materials. 37 P.L.R. 387. 
A Court has jurisdiction to review its own 
order erroneously made directing delivery 
of possession and the High Court has no 
power to interfere in revision. 3 P.L.J. 
571=48 I.C, 129. New case not to be set 
up on review. 38 I.C. 196. Point not 
raised at the hearing, cannot be raised, subse- 
quently in an application for review. 100 
I.C. 429=13 O.L.T. 507. The mere fact 
that another Judge is inclined to fake a 
different view of the case is no ground for 
review. 4 U.B.R. (1921) 27= 64 I.C. 895. 
.‘T.v also 175 I.C. (>49=1938 Nag. SI. A 
wrong interpretation of certain ruling by 
the prcrlcccssor cannot be considered an 
error of law apparent on the face of the 
record, so as to justify a review. 1937 Lah. 
791. A Court hearing an application for 
review of decree on appeal has no jurisdic- 
tion to or<lcr a review because it is of opinion 
that a different conclusion of law should 
have been arrivet! at. 7 O.W.N. 741= 
126 I.C. 677=1930 O. 392; 32 Bom. L.R. 
610=1930 B. 317. Omission to raise a point 
of law is not sufficient ground for a review. 
Ll-.R. (1937) Nag. 392. 

Mistakr or Error. — A decree can 
viewed on such grounds only as If tenable, 
would justify an alteration or cancellation of 

the decree. 36 A. 277=12 A.L.J. 382. 
.9cc. also 10 L. 184=112 I.C. 540. 

"error apparent on the face of the 


to 

i»i 


■•error apparent on tne lacc or 2'’^' 
see 118 I.C. 396=1929 L. 424: 117 I-C. 712 
=1929 M. 209 ; 4 I^uck. 76; 113 ^ 

116 I.C. 427=1929 N. 185. Error of fact 

apparent on face of the record, op rn,.r\ 
N. 40=1932 C. 171. Where High Court 

gave two inconsistent m thc_am 

case one before and another > £ 

,nd .be error was apparent ™ 

if ^ IlCS« U I • , 

cation for review of a ak^ 

award, on the ground of an evident mistake 
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in the award, is maintainable. 52 I.C. 696. 
^ mistake of law is not, in itself a 

sufficient mistake or error apparent* on the 
face of the record so as to form a ground 
for review of judgment. 44 I.C. 161. See 
also 1932 M.W.N. 153 (F.B.); 141 I C. 
188=1933 L. 169; 133 I.C. 206=1931 M. 
608.^ Where it is alleged that the defen- 
dant’s advocate thought that the Court had 
formed a certain opinion of the plaintiff's 
evidence and because of this belief he 
abandoned a certain contention which was 
one of the contentions to be put before the 
Court, this is not sufficient reason for allow- 
ing review. 189 T.C. 570=1940 Rang. 144. 
Where the mistake arises from the negligent 
conduct of the applicant for review the 
mistake cannot even be pleaded. 44 I.C. 
161. _ It is doubtful whether an erroneous 
admission of fact made by Counsel can he 
considered to be a good ground for re\'iew. 
161 I.C. 444=1936 L. 48. It is wrong pro- 
cedure for a lower Court to review its 
former order merely on the ground that a 
ruling of the High Court had nejt been 
brought to its notice on the previous 
occasion. 132 I.C. 815=1931 A.L.J. 889. 
As to want of jurisdiction, see 21 C.W N 
1109=27 C.L.J. 594; 14 I.. 4.'i3=1933 L. 
476. When- there is an error of law, which 
obviously and without research into the 
rulings involves a lark of jurisdiction to 
pass the order of which review is sought, 
is eminently a case in which the error, though 
technically an error of law, is apparent on 
the face of the recor<l and should be correct- 
ed at the earliest possible time without 
driving the parties to the expense of an 
appeal or revision petition to which there 
wouUl he no answer. (45 M.L.T. 309; 46 
Mad. 955 and 1935 Cal. 153, Foil.) 49 L. 
W. 147=19.19 Mad. 293=(1939) 1 M.L.f. 
120. R. 1 of O. 47, is definitive of tlie 
limits within which review is permitted, A 
mistake of law is not in itself a sufficient 
mistake or error apparent on the face of the 
record to warrant a review. The fact that 
a judgment proceeds upon an incorrect 
exposition of the law is not sufficient to 
found a review. It makes no difference 
whether that mistake is due to inadvertence, 
forgetfulness, ignorance, or other error, 
unless that mistake or error is apjiarent on 
the face of the record, that is to say, unless 
it amounts to an error which can be dis- 
closed without referring to anything beyond 
the record. There is no difference between 
a real blunder and a debatable point. An 
error de hors the record is not analogous to 
an error apparent on the face of the record. 
Nor would an omission to raise a point of 
law amount to a mistake or error on the 
face of the record. I.L.R. (1938) Nag 151 
c=1938 N.L.J. 48=1938 Nag. 145 An 
order under O. 45 rejecting an application 
to grant leave to appeal may be reviewed 
by the Court which made the order. 39 C. 
1037=16 C.W.N, l(i89. Erroneous view as 
to cognizability of a suit by a Court is a 


o. 

47. 

9 

R. 

ON 

FACE 

OF 

1939 

Pat, 

678 

=20 

Pat.L.T. 


sufficient «usc for review. II I.C. 15= 
19^ P.L.R, 1911, viffiere a Court passes a 
personal decree where it ought not to have 
none so, and the same is found out by the 
party aggrieved only when it is sought to be 
executed, his remedy is not by way of 
amendment but bv wav of review 18 I W 
876=76 I.C. 786=1924 M. 225 X 

11 P. 519=132 I.C. 533=1932 P. ^5 The 
mere fact that an application to set aside the 
decree is headed as made under S. 151 
(which IS cli^arly inapplicable to the case) 
does not preclude the Court from dealing 
with the application as one for review 41 
M.L.J. 290= 70 I.C. 425=1922 M. 446. 

• j jurisdiction to review its 

judgment on the ground that the previous 
finding was wrong. 9 I.C. 273=9 M I T 

ip - o L.;. 267; 1 

561 — 57 I.C. 147. Wliere there is no mis- 
take m computing the period of notice but 
only an error in law, there is no sufficient 
ground for review. 1922 P. 308. Error of 
law apparent on the face of judgment— 
Review lies. 105 I.C. 710=5 R. 610 
als^ 1935 R. 32; 930 A. 621 ; 28 N.L.R. 295. 

1: "Error apparent 

record”— Meaning.— 
(F.B.): 18 Pat. 777 

40 Rom. L. R. 

" . , fdccrec passed on an unregistered award 
without noticing that it is compulsorily regis- 
trable. An error apparent on the face of 
the record may be an error of law It 
rannot of course be held that whenever a 
Judge have overlooked a ruling he has a 
power to review his decision ; nor can it be 
held that whenever, after a judgment has been 
pronounced , a .subsequent ruling changes the 
ac«ptcd view of the law, that subsequent 
ruling; can be a jjround for review. But 
when there is a legal position clearly esta- 
blished by a well-known authorin’ and bv 
some unfortunate oversight the Judge has 
gone palpably wrong by the omission to 
draw his attention to the authority, it may 
in a proper case be a ground for review 
coming within the category of an error ,ip- 
parent on the face of the record under 

? mu ^ 2^=C1941) 2 M. 

L.J. 390. The meaning of "an error ap- 
parent on the face of the record” is an error 
which can he seen by a mere perusal of the 
record without reference to any other m.atter 
A failure to consider a precedent bearing 
upon the case and binding upon Court is not 
a mistake or an error apparent on face of 
the record, but is really discovery of a new 
and important matter by the party* who ought 
to h.avc hroucht this precedent to the notice 
of Court,' and therefore he cannot apply for 
review of judgment and decree on this 
ground unless he can show that his failure 
to bring it to notice was excusable. 13 R. 220 
= 154 I.C. 590=1935 R. 32. See also 1934 
N. 111=148 I.C. 718; 1937 O.W.N. 342 
(Omission to mention and discuss a certain 
decision with judgment not an error) kec 
also 1938 Nag. 145; 1939 Sind 137- 1941 
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Rang.L.R. 382. The error has got to be 
patent, and an ordinary error of law, a mere 
failure to interpret the law correctly when 
the point of law is complicated, is not neces- 
sarily an error of law apparent on the face 
of the judgment. 167 I.C. 449=1937 R. 56. 
That the meaning of proviso to O. 44, R. 1 is 
not as understock by the Court is no ground 
for review of an order rejecting the applica- 
tion to appeal tn forma pauperis. 1935 Pesh. 
22. Where the sole ground upon 
which the judgment proceeded is found 
to be untenable iin view of certain 
provisions of law to which the atten- 
tion of the Court was not drawn, the 
Court is empowered under O. 47, R. 1 (1) , 
to review its judgment and to correct the 
error which is apparent on the face of the 
record. 1937 O.W.N. 496. Where the evidence 
of the peon wlu) cfTccted the service is found 
to be untrustworthy, the case should be res- 
tored and refried on the merits. 1939 A. 
W.R. (B.R.) f)S. An error of law which 
could be established only after argument and 
reference to authorities is not one “apparent 
on the face of the record" so as to justify 
an application for review. [3 L. (P 

C.). Poll.) 1933 A.L.J. 75=55 A. 19f)=l46 
I.C. 756=1933 A. 274. Where the utmost 
that could be said is that a different view 
on certain questions of law is possible, and 
where the so-called error of law is not ap- 
parent on the face of the record, there is 
hardly any grovind for review. 1939 A.L.J. 
555=1939 All. 619. .'\n erroneous view of 

the law on a debatable point or a wrong 
exposition of the law or a wrong application 
of the law cannot be considered a mistake 
or error on the face of the record, and as 
such cannot be a ground for review. 17.5 
I.C. .586=1938 AIL 308; 1941 R.D. 880. 
A clerical error not affcoting tlic decision 
of the case is not an error apparent on the 
face of the record which will justify a re- 
view : nor can there be an error apparent 
on the face of the record when considerable 
research wouhl be necessary to establish them 
if at all. 19 N.L.T. 276. .Vcr a/so 1941 
Rang.L.R. 382; 31 N.L.R. 372=1935 N. 
245.^ In order that a mistake can he correc- 
ted in review it must he apparent on the face 
of the recorfl. But an order alleged to be 
based ui»on a mistaken impression of an arl- 
mission by a party is not such an order as 
could he modified in review. 1940 O.W. 
N. 1074. There will l>c no finality to the 
dccisi<in of a Court if. after judgment is 
pronounced, the fiartics or advocates arc 
allowed to come forward and say that a cer- 
tain argument was ad<lresscd or given up 
in the course of the trial as the result of 
their not remembering certain material facts. 
It will not be correct to allow an application 
for review in sueh cases. .50 L.W. 903= 
1940 Ma<l. 203. The going into evidence in 
a second appeal is not an error apparent on 
the face of the record within the meaning 


of R. 1. 145 I.C. 810 (2)'=14 Pat.L.T 

234 — 1933 P. 433. See also 141 I.C. 427== 
1933 L. 223. The trial Court found that 
It had no jurisdiction to tr>l the suit as 
against defendant 2. The suit was accord- 
ingly dismissed as against defendant 2. On 
appeal by defendant 1 the question of juris- 
diction did not arise in the appellate Court 
and was not discussed but the Court passed 
a decree against defendant 2. Held, that 
no decree could be passed against defendant 
2 and as this was a defect apparent on the 
facG of the record review should be allowed. 
1935 C. 153 (1). Where two judgments 
constitute the “judgment" of one single 
Court, if one is vitiated' by mistake or error 
apparent on the face of the record , that one 
cannot be a \ ali<l material on which a decree 
can be founded. The necessary consc(|iience 
of the situation is that the other judgment, 
though not vitiated by such mistake or error, 
cannot by itself constitute the proper basis 
of the <lccrec of the Court, for cither one 
conjoint judgment or two concurring jtulg- 
ments are needed as the basis of the decree 
of the Court and hence application for re- 
view should be granted. 167 I.C. 449= 
1937 R. .56. 

New Evidence. — The discovery of a 
reasonable ground for adjournment by 
Court at a later stage is a good ground for 
granting review. 140 I.C. 226=1932 M. 
W.N. 1262. An applicant for review on the 
ground of (Hscovery of new evidence should 
show tliaf (»■) such evidence was available, 
and of undoubted character; (iV) that the 
evidence was so material that its absence 
might cause a miscarriage of justice; (iVO 
that it could not with reasonable care an<l 
diligence have been brought forward at the 
time of the decree. I.L.R. (1938 ) 2 Cal. 
361. High Court c-annot, in a second ap- 
peal , entertain review, based on the ground 
that since the disposal of the appeal, new 
•locumentarv evidenre has been discovered. 

45 A. 458=21 A.L.J. 377. The considera- 
tion that, if due diligence had been exercised: 
the cviflcncc subsequently discovered, or not 
then within knowledge of the party, would 
have been found . is not the test for judging 
if the case falls under R. 1. Each case 
must be judged on the i>ccuHar circumstan- 
ces of that case. 1930 P. 63. Sec also 146 
I.C. 830=10 O.W.N. 454=1933 O. 328; 
1940 All. 519=1940 A.L.T. 632: 1939 P. 
W.N. 909 : 31 Bom.L.R. 436. Newly dis- 
covered evidence must be conclusive. ' 

I.C. 99=1929 A. 545; 1940 All. 519; 1% 
I.C. 733=1935 R. IW. Application for re- 
view will not lie on the ground of . 
c.ovcry of a new and effective argument • • 

ing from a document which was , • 

Court and the terms of which were p 
issue and were perfectly Prr«;h 

parties. 141 I.C. 881=1933 
documentarv evidence cannot be . 
review, unless and until it is 
evidence in question could not P 
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at the trial for the reasons given in R. 1. 
146 I.C. 830=10 O.W.N. 454=1933 O. 328. 
See also 39 P.L.R. (J & K.) 145; 1937 R. 
D. 264. The applicant praying for review 
of judgment on the ground of discovery of 
ne^v evidence must prove his inability to 
produce it during trial in spite of due dili- 
gence. 38 A. 280=14 A.L.J. 204; 19 N. 
L.J. 276. Review on the sole allegation 
that new evidence had l>een discovered 
which was not within the applicant's know- 
ledge cannot be granted without strict proof 
of such obligation. 9 I.C. 26. High Court 
will not accept a review of a judgment in a 
second appeal dismissed under O. 41, R. 11 
on the ground that new evidence to prove a 
fact has been discovered. 36 C.L.J. 76=27 
C.W.N. 918. The new important matter 
alleged to have been discovered must have 
existed at the date of the decree. (24 M. 1 ; 
50 I.C. 119; Foil.; 51 I.C. 625, Dist.) (4 
I.C. 324; 144 I.C. 103=1933 M. 485. The 
greatest care ought to be exorcised in grant- 
ing a review when it is asked for on the 
ground of discover}’ of fresh evidence after 
judgment. 45 C. 60=21 C.W.N. 1076=42 
I.C. 484 : 64 I.C. 324; 47 C. 568=31 C. 
L.J. 134: -'iO I.C. 119=23 C.W.N. 242; 26 
I.C. 281=41 C. 809. The application shmild 
be rejected when the applicant has not filed 
an affidavit or mentioned any relevant dates 
to support his theory that the new piece of 
evidence only came to his notice after the 
decision sought to be reviewed, especially 
when he is not even ready with any proof. 
1936 R.D. 486 (1). The new evidence must 
bo such as would entitle the Court to modify 
or cancel the decree. 38 I.C. 142. An appli- 
cation to receive fresh evidence discovered 
out of Court by the parties to an appeal 
comes under O. 47, T. 1, and not under 

0. 41, R. 27. 19 C.W.N. 401=42 C. 

675. Discovery’ of document after judg- 
ment containing an admission of liability by 
defendant is a good ground for review. 11 

1. C. 15=195 P.L.R. 1911 : 135 P.L.R. 1916 
=35 I.C. 342. Discovery’ of new and import- 
ant matter — Plaintiff failing to produce 
papers called for by defendant on false pre- 
text — Subscqiutnt tracing of papers by 
defendant aPer decree — Right to apply for 
review, after disposal of suit by High Court 
in Second Appeal. 15 P. 295=17 P.L.T. 
575=1936 P. 595. Where a suit for resti- 
tution of conjugal rights was decreed and; 
subsequently, the wife filed a petition to the 
Ecclesiastical Court for a decree for nullity 
and the Ecclesiastical Court found out the 
relation l>ctwecn the parties to be that of 
cousins and upon this finding gave a decree 
for nullity. Held, that the matter which 
came to light by reason of investigation 
of the Ecclesiastical Court was a matter of 
evidence which after the exercise of due 
diligence was not within the wife’s knowledge 
and, therefore, a valid ground for review- 
ing the decree for restitution of conjugal 


rights. 120 I.C. 465. Fraud practised upon 
the Court or upon the party may be dis- 
covered after the order complained of is 
made and may be new and important matter 
which could not be within the knowledge of 
the applicant at the time when the decree 
was passed or the order made and an appli- 
cation for review on the ground of such 
fraud must be considered on merits. A 
decree vitiated by fraud may be set aside by 
(i) suit, and (it) by review of judgment; 
tlie latter being the more regular procedure. 
33 C.W.N. 572; 19 I.C. 371=1929 

C. 513. Though the case of a pur- 
danashin lady is neglected by her agents, she 
cannot apply for re-hearing of the case in 
review. 42 I.C. 970 ; 40 I.C. 79. Review- 
Duty whether confined to the evidence on 
the basis of which rc\new was granted. 53 
C. 856= 31 C.W.N. 1035=1927 C. 21. 

Burden of Proof. — In an application for 
review on the ground that evidence was over- 
looked by excusable misfortune, the burden 
lies heavily upon the applicant to prove that 
this misfortune is excusable; and that the 
evidence which he now seeks to adduce could 
not be produced at the proper time after the 
exercise of due diligence as laid down bv the 
provisions of R. 1 . 143 I.C. 720=1933 S.'llO. 
When a tenant who is served with a notice 
under S. 81 of the .\gra Tenaiuy’ .Act does 
not pay up the arrears or contest the claim 
for ejectment within the period allowed by 
law and allows an order of ejectment to he 
passed against him, it is for him to explain; 
if he seeks a review of that order, why he 
did not exercise the options given to him by 
the law within the period allowed by the 
law. 1936 R.D. 4^6. 

Other Sufficient Reason. — Rule 1 must 
be read as defining the limits within which 
review is under the new Code, permitted ; 
and reference to practice under former and 
different statutes is misleading. 43 M.L 1 
332=3 L. 127=49 I.A. 144=1922 P.C. 112 
(P.C.); 13 L. 546=138 I.C. 379=1932 L. 
596. So construing, the words; “diiy other 
sufficUnt reason" are to be interpreted as 
meaning a reason sufficient on grounds at 
least analogous to those specified imme- 
diately previously. (Ibid.) •. 49 B 839; 
1939 Lah. 460; 1939 Cal. 628=2 Fed. L.J. 
112=43 C.W.N. 913; 1938 Nag. 221; 4 R. 
2^/1=1927 R. 20; 96 I.C. 832=1926 L. 665; 

92 I.C. 1013; 5 R. 675; 146 I.C. 231 = 
1933 A. 778; 100 I.C. 30; 104 I.C. 136= 

31 C.W.N. 822; 11 L. 158=123 I.C.. 845 
=1930 L. 37; 113 I.C. 887; 33 C.W.N. 
883=1929 C. 470; 11 P. 519=139 I.C. 533. 

In all applications for review based on mis- 
take or error or any sufficient reason the 
applicant has to show a mistake or error 
apparent on the face of the record or a 
mistake or error analogous thereto. Where 
a Court applies a particular statute to a given 
set of events whereas on the said <late it 
is obvious from the record that a wholly 
different statute applies, it may be a mistake 
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apparent on the face of the record. 175 1. 
C. 649=1938 Nag. 221. The * other suffi- 
cient reason’ which would justify a review 
under O. 47, R. I, must be of a cognate 
nature. A mistaken view of the law or of 
the facts is not a matter which can be cover- 
ed by the expression ^some other reason'. 
1941 A.W.R. (Rev.) 683=1941 O.A. 
(Supp.) 623. The negligence on the part of 
a party or his agent is not any sufficient rea- 
son analogous to those mentioned in R. 1 
(1). WTiere therefore through negligence, 
the agent or pleader of a party has certified 
full satisfaction of decree, the executing 
Court has no power to review the order 
striking off the execution as fully satisfied. 
150 I.C. 44=1934 N, 143. The “discovery 
of new and important evidence” in R, 1 
would refer only to a discovery* made since 
the order sought to be reviewed was passed. 
66 I.C. 558=1922 A. Mi6. 5'ee also 1939 
P.W.N. 909. Review is not to be granted 
on the ground that if the Court allowed the 
applicants another opportunity of producing 
evidence they might persuade the Judge that 
the view taken by him on the previous occa- 
sion was erroneous. 37 A. 440=13 A.L.J. 
673: 57 T.C. 145; 14 I.C. 837. The mere 
fact that the party seeking a rc\’icw desires 
to have a fresh sifting of the evidence is 
clearly not a sufficient reason for review. 
19 N.T.J. 276. WOiere a judgment is 
based on the decision of the Revenue Court, 
the reversing of the Revenue Court’s deci- 
sion in appeal is a good ground for granting 
a review of the judgment. 33 .\. 566=8 A. 
l. J. 584; 19 T.C. 689. That the meaning 
of proviso to O. 44. R. I is not as under- 
stood by the Court is no grcKind for review 
of an order rejecting the application to ap- 
peal in forum t'anferu;. 154 I.C. 943=1935 
Pesh. 22. The omission of the Court and 
the pleaders to notice certain provisions of 
the Code which apply to a case is a sufficient 
reason within O. 47, R, 1, for granting a 
review. 52 T.C. 29=30 C.T.J. 200. A 
mistake as regards procedure or law is not 
a sufficient ground for allowing a review. 
Thouch a plea of inadequate service of notice 
may not be good ground for review of cer- 
tain cx parte execution proceedings, ignorance 
of such proceedings though <lue to faulty 
service, would be a good ground to justify 
a review of the ex Parte proceedings. 1940 
R.n. 332=1940 A.W.R. (R.R.) 141 = 1910 
O.A. 864. The expression "where the 
groiind of such appeal is common to the 
applicant and the appellant” refers to a case 
where the grounds of appeal and review are 
the same and docs not refer to a comparison 
between the actual appeal by a party and a 
possible appeal bv the applicant for review. 
24 C. L. J. 517=21 C. W. N. 430. 
An application for restoration of an 
appeal rejected under O. 41, R. 10 (’2) 
tnay be treated as an application for review 


of the order rejecting appeal. 32 I.C. 86. 
Ihc discovery of the ruling of the High 
Court contrary, to another ruling of equal 
authority of the same High Court on which 
the Court has passed an order is not a suffi- 
cient cause for review. 18 I.C. 275=17 C.L 
J. 416; 1927 M. 998; 1926 M. 764=50 M.L. 
J. 493. An application for review of judg- 
ment can be granted in part. 11 I.C. 102= 
15 C.L.J. 339. See also 28 N.L.R. 245 
= 140 I.C. 21. A Court can review its 
order, which was passed oh the alleged con- 
•sent of both parties on an application by one 
of the parties that he never consented to it. 
15 C.L.J. 408=17 C.W.N. 631. A review 
of the decree, which was right when it was 
made on the ground of the happening of 
some subsequent event is not justified. 48 
I.C. 157=111 P.W.R. 1918; 104 I.C. 136 
— 31 C.W.N. 822. A review cannot be gran- 
ted on ground other than those enumerated 

in O. 47. 22 I.C. 785=197 P.L.R. 1914. A 
Court can entertain review of an order of 
dismissal for default even in cases where 
no application for restoration of the suit 
is made within time. 109 P.R. 191fc=19 I. 
C. 481 : 4 P. 704 (dismissal for non-pay- 
ment of printing fees) . See also 37 C.W.N. 
1045; 1933 P, 5.57. Default of appearance 
is not a reason contemplated by R. 1. nor is 
it analogous to any such reason. 52 M.L.J. 
123=1927 M. 35.5=99 I.C. 954; 37 C.W.N. 
|045. Where Court refused to grant ad- 
journment because appellant’s counsel was 
unprepared to argue, and did not permit the 
appellant to file a written argument and 
further its judgment did not state that it 
conetdered certain aspects of the question of 
limitation a review was not granted. 115 I. 
C. 173=1929 N. 89. No application for 
review will lie on the ground of the discovery 
of a new and effective argument arising f^otn 
a document which was before the Court and 
the terms of which were put in issue and 
were perfectly well known to the parties. 
ri3 L. 127 (P.C.). App.) 141 I.C. .381= 
1933 M. 290. A party can only ask for a 
review on the ground of other ‘sufficient 
cause' if he can show the judgment to be 
incorrect. 13 T.C. 318=131 P.W.R. 1912; 

17 I..W. 2.54=1923 M. 392. The words 
"for any other sufficient reason" m R. I 
mean a reason sufficient on grounds at leas 
analogous to those specified immediately pre- 
vious to discovery of new and impor an 
matter or mistake or error apparent on tnc 
face of the record. A dchberatc order 
passed by a Bench of the High ^ourt 
a viesv to obtain a just decision of 
ptite .between the parties docs not • 
tute a reason for review 
covery of fresh '''idence or 
mistake on the record. A r order 

therefore be granted benefit 

delfberately passed bv a circ.im- 

of the parties in order to »Tieet j 

stances of a particular case. 7 O. /*♦ 
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=126 1.0.677=1930 0 . 392. See also \m 
R. 233; 1939 Lah. 460. Where in an execu- 
tion application, an objection was raised 
that the decree was not executable for want 
of engrossment on a non-judIcial stamp; and 
the Judge who heard the application did not 
say a word about it in his order, such an 
omission would clearly amount to ‘other suffi- 
cient reason’ under R. 1, of O. 47; even if 
it did not constitute a ‘mistake or error ap- 
parent on the face of the record’ entitling 
a succeeding Judge to review the order of 
his predecessor. 47 L.W. 51=1938 
Mad. 307. The general body of creditors 
should not be allowed to suffer by the bofta 
fide mistake of the Official Receiver in allow- 
ing an order of discharge to be passed ex 
parte. That is a sufficient cause for the 
Court to review or set aside the order. 61 

M. L.J. 719. misconception on the part 
of the pleader in consequence of which the 
evidence on a certain point had been shut 
out and the issue found against the party 
is a matter of considerable importance and 
would come under the words "for any suffi- 
cient reason.” 1931 S. 3. Where a deci- 
sion is erroneous owing to the fact that a 
decision of High Court binding upon the 
Court was not referred to it, the Court can 
grant a review. 26 I.C. 366=1915 M.W. 

N. 22. But see 1926 M. 764=50 M.L.J. 
493: 1927 M. 998=106 I.C. 514. Where a 
Judge w'ho heard the case issues notice on 
an application for review, his successor is 
not prohibited from disposing of it. (Ibid.) 
Review — Notice to the opposite side. See 
92 I.C. 800=1926 M. 133 (2). The phrase 
"jr for otiy other sufificient reason" means 
that the reason must he one sufficient to 
satisfy the Court. 62 I.C. 253=4 N.L.J, 
16; 11 L. 158=123 I.C. 845=1930 L. 37. 
The mere fact of failing to produce evidence 
on account of wrong advice of counsel is 
no ground for re-hearing the case. 48 I.C. 
918=4 O.T,.J. 695. For review there 
shouhl he more than simple non-reference 
by the Judge to evidence in favour of either 
party. 2 P. 765. A point of law which 
could have been raised hut was not raised 
docs not iustify grant of review. 5 P.L. 
J. 344=57 I.C. 11. Where there has been 
an abandonment of a specific question involv- 
ed in an issue which was raised at the in- 
stance of the plaintiff in the suit, he is not 
entitled to apply for review of judgment on 
the ground that the abandonment of the ques- 
tion involved was the result of an erroneous 
view taken by the plaintiff’s pleader. That 
would not constitute "sufficient reason” for a 
review under O. 47, R. 1. 50 L.W. 903 
=1940 Mlad. 203. An order rejecting a 
memorandum of appeal, as being insufficiently 
stamped is open to review. 55 I.C. 502. 
.9ee also 1938 Pat. Ill (dismissal of appeal 
for non-payment of printing charges — Appli- 
cation to restore; if one for review). 

CCM.— 178 


Where appeal was summarily rejected as out 
of time; when it w'as within time in accord- 
dance with the practice prevailing regarding 
the supply of copy stamps, and this was 
overlooked in rejecting the appeal, review 
would lie. 1936 L. 650. Wrong information 
given by the copying department in copy of 
judgment regarding dates, may be ‘sufficient 
cause* to review an order summarily reject- 
ing on appeal as having been filed out of 
time. 155 I.C. 8^1935 N. 109. The fact 
that the judgment as it stood was open to 
misconstruction and that the points raised 
involved questions of importance and of 
frequent occurrence and that it was desir- 
able to have the views of the appellate Court 
declared are good grounds for review. 19 
I.C. 363=6 S.L.R. 127. See on this point 
139 I.C. 788=1932 R. 129. Where the mis- 
take though apparent is only of a clerical 
nature and does not affect the actual decision 
of the case it is no ground for review. 148 
I.C. 718=1934 N. 111. Where the recital 
in a document was found to be false and 
collusive and the Court gave its judgment 
based on this finding; held, that even if the 
document was genuine the judgment could 
not be reviewed on that ground. 161 I.C. 501 
=1936 S. 7. A review of an order of 
Court cancelling a reference to arbitration 
and fixing the case for evidence is compe- 
tent. and it depends upon circumstances 
whether the order passed in review is correct 
or not. 189 I.C. 466=1940 Lah. 276. 

Per Saihe, J.M. — It cannot be laid down 
once for all that illness can never be a suffi- 
cient cause for granting a review application 
under O. 47. R. 1. Each case must be con- 
sidered on its merits. 1940 R.D. 502. 

Per Harper, S.M. — .A review is justifed 
only when there is something intrinsically 
wrong in the order against which the applica- 
tion is made. Illness is not a sufficient 
ground. 1940 R.D. 502. Absence owing to 
illness on the date of the order is not suffi- 
cient ground for asking for review of the 
order passed on that day without contest by 
him. 1941 O.A. (Supp.) 863=1941 A.W. 
R. (Rev.) 1070. Application for review is one 
of the three remedies open to a person against 
whom an c.r parte decree has been passed 
and hence there is nothing inherently wrong 
in such an application being presented. 1939 
A.W.R. (B.R.) 42. See also 18 R.D. 
586=16 L.R. 9 (Rev); 1929 Sind 110. 

Notice. — A Judge is not justified in pass- 
ing an or<lcr reviewing his prior order with- 
out giving notice to the person affected by 
the order. 116 I.C. 714. Sec also 46 I.C. 
458=1933 P. 643. Under O. 47 the Court 
should re-hear the case on the merits after 
the review is granted. But where the review 
relates to the correction of an error apparent 
on the face of the decree all that the Court 
has to do is to decide after notice to the 
party whether or not to make correction. 
1930 M.W.N. 166. 
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Mi<;cft.t.anfous : Appeal and re\7ew. — 
Effect of filinsr appeal — Review — Duty and 
power of appellate Court. 2 P. 676=45 
M.L.T. 578=50 I. A. 183 (P.C.). Rules 
of procedure are not made for the purpose 
of hindering justice. 2 P. 676 (P.C.). 

R. 1 of O. 47 is intended to provide against 
action in two Courts simultancousty. Where 
a person prefers an appt^l and then applies 
to the lower Court for review the order of 
the lower Court on the review application 
is invalid and its illeeality is not affected by 
the subsequent withdrawal of the appeal. 
33 Bom.L.R. 378: 14 R.D. 294 (1). The 
fact that the party could have appealed from 
an order which on the face of it is errone- 
ous is no bar to an application for review. 
14 T.. 55=1933 I.. 226. R. 1 does not ap- 
ply where after filing an application for re- 
view the opposite party prefers an appeal. 
63 T.C. 841. When an appeal is withdrawn, 
it nuist be treated as if it bad never been 
“presented” within the meaning of O. 47, 
R. 1. 43 A. 288=19 A.L.J. 24. A Court 

can entertain an application for review and 
dispose of it on the merits even though 
subsequently an appeal is filed against the 
decree originallv nassed. 18 A.T..T. 135= 
42 A. 317; 17 A.L.T. 1021=42 A. 79. Sec 
also 148 T.C. 496=1934 A. 250. The appli- 
cation for review is not maintainable after 
nreferring an appeal against the same decree. 
35 T.C. 867: 1927 R. 232=29 Pom.T..R. 
371 = 101 T.r. 766: 30 C.W.N. 968. .W 
n/,m 1941 R.D. 428=1941 O.W.N. 813: 
1941 P.W.N. 557. On the withdrawal of 
the appeal the original Court has jurisdiction 
to entertain an application for review of its 
judgment. 14 T.C. 327. Where an appeal 
against judgment by the High Court is dis- 
missed under O. 41. R. 11, the Distri.t 
Court cannot deal with an application for 
rrview of the same judgment. 23 Boni.T.. 
R. 597=46 B. 1. Tf an application for re- 
view is made and also an appeal is prefened, 
the Court to which the review applicatioti 
is made, can still entertain the applic.'ition 
for review. 38 B. 416=23 T.C. 513=16 
Bom.T..R. 189: 41 T.C. 407=44 C. 1011. 
WOierc a surety again.st whom execution has 
been ordered applied for review of the 
order on the ground tliat the Court bad no 
iurisdiction to do so without calling upon 
him to show cause why execution rould not 
be ordered, held, as the suretv had a right 
of appeal, it was not open to him to invoke 
the remedies by way of review or revision, 
1931 AT.W.N. 963. An appeal may be pre- 
ferred even after an application for review; 
the Court in such a case can proceed with 
application for review: but the hearing of the 
appeal must be stayed, 57 T.C, 785; 65 T. 
C. 125. A lower Court cannot rcvie\v its 
order after it has been confirmed on appeal. 
40 P.R. 1918=45 T.C. 84. Tt is illegal for 
an inferior Court to review the judgment of 
a superior Court. 50 T.C. 910. An appli- 


cation for review can be continued after 
the filing of appeal from the decree. If the 
review succeeds then the appeal becomes in- 
competent and cannot be beard. 50 T.C. 
329=15 N.L.R, 65; 31 Bom.L.R. 137= 
116 I.C. 227=1929 B. 183. But see 11 T.C. 
343=14 O.C. 108; 24 O.C. 280=66 T.C. 
205. Ever>' order in which in granting a 
review a Court fails to observe the terms 
of O. 47 should not be interfered with in 
revision. 1(V4 T.C. 746. Appeal against 
original decree — Supersession of the decree 
on review appeal cannot be heard. 30 C. 
W.N. 738=96 T.C. 384=1926 C. 943. 
Appeal — Right of — No appeal lies from an 
order rejecting an application for review. 
Where the appellate Court entertains the 
appeal, its order is liable to be set aside by 
a superior tribunal. 14 R.D. 294 ( 2). But 
an appeal lic« from an order granting the 
review. 36 C.W.N. 212=1932 C. 552. 
Wliile there is a right of appeal, if the provi- 
sions of R. 4 of O. 47 arc contravened, 
there is none if R. 1 of O. 47 is contravened, 
116 T.C. 221=1929 L. 26. In appealable 
cases the review application should be filed 
before the appeal is lodged. 36 C.W.N. 
40=1932 C. 171. When the lower appellate 
Court has postponed the consideration of an 
application for review, there is no appeal 
as the order cannot he construed as a final 
order. Again sucIj an order is not included 
in the list of appealable orders In O. 47, R. 1. 
T-Icnee the onlv remedv is revision under 

S. 115. 119 T.C. 561=1929 A. 375. _ There 

is nothing in R. 1 or in other provisions of 
the Code which would justify _ Courts in 
refusing to entertain an application for 
review merely on the ground that,_ subse- 
quent to the making of the application, an 
appeal has been filed. The policy of the 
Code appears to he that a person cannot, 
after filing a second appeal, be allowed to 
obtain a review of judgment in lower Court 
which should have the effect of altering the 
judgment and decree from which he na. 

appealed. 119 I.C. 561=1^9 A. 

CouRT-FFF. — Review application ^ 

only to a portion of reliefs in plaint 

fee. See 57 C. 679. 

Orper Arrp.rriNo 
W’horo trial Court had nirisdtcfion 
whether anv irregularities were 

and if 50. whether those 
amounted to an cfror anpa^ent . P « 
of the rrrord within the hurv.ew of • 
even if that point had been I'' n,ed 

it could not he said that it 
iuri.diction which it did not 
it had lost it on account of an 
derision on a question of law I52 

such a decision is W T C. 

T. C. 620=1934 T.- 

188=1933 L. 169; 1934 A. 97K ^ 

pRAcrrcK AND he should 

wants to reviw his ®^p j ’ He sliould 
follow the provisions ot K. 
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(2) A party who is not appealing from a decree or order may apply for a 
review of judgment notwithstanding the pendency of an appeal by some other 
party except where the ground of such appeal is common to the applicant and the 
appellant, or when, being respondent, he can present to the Appellate Court the 
case on which he applies for the review. 

2. An application for review of a decree or order of a Court, not being a 

High Court, upon some ground other than the dis- 
To whom applications for covery of sucli new and important matter or evidence 
review may be made. referred to in rule I or the existence of a clerical 

or arithmetical mistake or error apparent on the face of the decree, shall be made 


NOTES. 

direct the pleader of the party who wants 
such review to advise his clients to file an 
application for review on which notice sliould 
be issued to the opposite party and the judge 
should then in their presence determine 
whether a review ought to be granted and 
the case reopened or not. But he cannot 
without notice to opposite parly cancel his 
previous order and re-open the case. 146 
I.C. 458=1933 P. 643 ( 2). An appeal 
which has been withdrawn must be treated 
as if it 'had never been preferred within the 
meaning of O. 47. R. 1. An application for 
review filed after the appeal is withdrawn is 
competent. Where a judgment-debtor filed 
a review application against an ejectment 
order, on the ground that he could not appear 
on the last day on account of his mother’s 
death, and his own subseciuent illness, and 
praved for its cancellation and the Tahsildar 
dismissed it, but the Collector set it aside 
and granted the review and cancelled the 
original order of ejectment on the ground 
that the adjournments given for the payment 
of arrears were inadequate, it was held that 
the Collector’s action in granting the review 
application was entirely irregular and could 
not be justified. It was further held that 
though a ground not taken in the memo, of 
appeal could be raised in arguments, it could 
not travel beyond the original case as made 
out in the trial Court and that no decision 
could rest on any such ground unless the 
l)arty who might be affected thereby has 
iiad sufficient opportunity of contesting the 
case on that grpund. 1940 R.D. 378=1940 
A.W.R. (B.R.) 234. The Court which 
can review its judgment is the Court which 
has pronounced it and not the appellate 
Court before which the appeal iS pending. 
The only remedy open to a party who has 
discovered new and important matter, which 
could not with due diligence have been found 
before, is to move the Court for a review 
of the judgement. 147 I.C. 339=1934 A. 
175. An application under O. 47, R. 1 
designed merely to escape the consequences 
of the law of limitation, maintainable. 1933 
P. 557=147 I.C. 179. If an application for 
review of judgment is presented on the 
original side of the High Court before an 
appeal is preferred, the Court is not 
deprived of its jurisdiction to entertain the 
application for review, on the ground that, 
when the application comes on to be dealt 


with, an appeal is pending under Rr, 2, 3 
and 34 of the Rules and Orders of the High 
Court, Original Side Chapter 32, the appli- 
cation for review must be held to be pre- 
sented when the memorandum of review is 
filed and not when it is urged in Court. The 
person who files a memorandum of review 
takes a step which initiates proceedings for 
review, and by so doing applies for review 
of judgment within the meaning of O. 47, 
R. 1. 41 C.W.N. 129=170 I.C. 653. 

O. 47, R. 1 (2). — The word “party” in 
this sub-rule is properly used in its context. 
It pre-supposes that the person to whom it 
refers is a party to the decree. 159 I.C. 
186=1935 R. 364. Persons who have never 
been parties to a suit or to an appeal at all, 
need neither file a suit to set aside the 
original decree or tlie appellate decree, nor 
need they file an application for ^evic^v. 159 
I.C. 186=1935 R. 364. Father and son 
were defendants in mortgage suit and a 
mortgage decree was passed against both. 
In an appeal filed by the father alone, the 
son was not impleaded but tlie Court substi- 
tuted decree ordering the son to pay the 
whole amount out of his pocket and the decree 
was sought to be executed by arresting 
him. Held, that the appellate Court had no 
power to do so nor was the son bound to 
apply for review of the appellate decree as 
he was no party to the appeal. {Ibid.) 
Irrespective of the time when a person 
aggrieved by a decree discovers material 
evidence, vis., whether before or after an 
appeal is filed, he has no right to apply for 
a review if lie has already preferred an 
appeal. He being incompetent to apply for 
a review, his application is invalid and the 
Court will have no jurisdiction to inquire 
into the application. The subsequent with- 
drawal of the appeal cannot validate the 
application for a review which was initially 
void so as to confer on the Court a jurisdic- 
tion which it had none when the application 
was filed. 157 I.C. 366=31 N.L.R. 418= 
1935 N. 174. Application for review — 
Subsequent presentation of appeal — Compe- 
tency — Grant of review — Effect. 43 L.W. 
542. 

O. 47, R. 2.— Review cannot be granted 
where applicant has mismanaged his case 
and wishes to secure a re-hearing thereof. 
23 I.C. 394. R. 2 would prevent an ap- 
plication for review being filed against the 
order of a deceased Judge, if the Judge 
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8. When an application for review is granted a note thereof shall be made 

Rcgis.ry of application gran- and the Court may at once rehear the 

d. and order for rehcarine regard to the re-heaiing 

® as It thinks fit. 


9. No application to review an order made on an application for a review 

Bar of certain applications. ^ decree or order passed or made on a review shall 

be entertained. 

LOG. AMS.— [Allahabad, Bombay Oudh and Sind.] Add the following rule at the end of 
47 : — 

10. R. 38 of O. 41 shall apply so far as may be, to proceedings under this order.” 

ORDER XLVIII. 

Miscellaneous. 

T>_ . , , . (0 Every process issued under this Code shall 

expense^ f party' issuing. ^ served at the expense of the party on whose behalf 

It IS issued, unless the Court otherwise directs. 

(2) The court-fee chargeable for such service shall be paid within a time 
Costs of service. to bc fixed before the process is issued. 

LOG. AMS. — [.Allahabad AND Oudh. J the words “ except as provided in O. 4 r. 1(2)” 

at the beginning of cl. (i) of r. i. • “t* • \ y 

[Nagpur.] To sub-r. (2) of r. i of O. 48, prefix the words “Except as provided in O. 4. r. i 
(2) and substitute the word “ the ” for “ The” . ^ 

[Calcutta.] Subtitute for sub-r. (2) : — 

“ (2) The court-fee chargeable for such scr\ icc shall be paid when the process is applied for, 
or within such time, if any, as the Court may, when ordering its issue. Ax for the purpose.” 

2. All orders, notices and other documents required by this Code to bc given 
Orders and notice how to or served on any person shall be served in the manner 

provided for the service of summons. 

3. The forms given in the appendices, with such variation as the 
Use of forms in appcndicc.s. circumstances of each case may require, shall bc used 

for tlic purposes therein mentioned. 


NOTES. 

vious order must be set aside in appeal. 
105 I.C. 4. 

Appeal. — An appeal does not lie from an 
order granting an application for review 
except on the grounds speciAcd in R. 7. 
141 I.C. 188=1933 L. 169; 181 I.C. 455; 
1939 P.W.N. 719. 

Revision. — No revision lies when there 
is a right of appeal from the Anal decree. 
32 I.C. 860=48 P.W.R. 1916; 1927 B. 599 
=29 Bom.L.R. 1355. But see also 12 I.C. 
246=49 P.W.R. 1911 :s 31 M.L.J. 509=36 
I.C. 437; 34 C.W.N. 265. 

O. 47, R. 8. — Provisions of the rule 
are mandatoo'- 1930 A.L.J. 1057. A re- 
view may be granted either as to the whole 
or part, and according to R. 8 on admitting 
of a review the whole case is not rc-opened. 
20 C.W.N. 1165=27 C.L.J. 326. It is 
open to Court to determine whether the whole 
case is to bc re-hcard or in part or in its 
entirety. In the absence of any special 
direction the whole case is re-opened. 53 
C. 856=31 C.W.N. 1035=1927 C. 21. A 
Court can under R. 8 grant a review and at 
once proceed to re-hear the case. 26 I.C. 
366=1915 M.W.N. 22. It is open to 
Court to make a simple order for re-hear- 
ing without making an order that no evi- 
dence should be produced except that which 
has been discovered subsequent to the suit. 


157 I.C. 1084=1935 A.LJ, 436=1935 A. 
435 . 

O. 47, R. 9. — Where a plea of res judi- 
cata has been wrongly accepted between the 
parties by a single Judge of the Chief Court, 
the question cannot bc re-opcned afterwards 
by a Division Bench. 10 I.C. 679=25 P. 
W.R. 1911. As to scope and effect of 

O. 47, R. 9. see 8 L. 54=1927 L. 200. A 
second review of an order is barred by R. 9 
as it is practically for the review of the 
order passed on review. 10 I.C. 679=25 

P. W.R. 1911; 20 C.W.N. 1165=27 C.L. 

J. 326. also 8 L. 54=1927 L. 200. 

O. 48, R. l.-^ee 3 C.W.N. 82; 11 W. 
R. 290; 9 W.R. 127. The provisions of 
R. 1 operate as between party and party 
and not between the Government and the 
party. 8 Pat.L.T. 756=102 I.C. 791=1927 

P- 318. . 

O. 48, R.. 2. —See 5 B. 249. The words 

of S. 80 as to how notice has to 

are mandatory and arc not controlled y 

the provision contained in R. 2 which 

be read as subject to the *ic*r W 

as to service contained in S. 83. 35 L. vv. 
N. 161=58 C. 850=1931 C. 503. 

Court to Ax time for payment of P^css 
fee — Non-compliance— Effect. See 

^0.^^48, R. S.See 24 C. 766 (77^)^ 

, ' • • * 
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LOG. AMS. — [Calcutta.] O. 48, r. 3* — Insert the following words after the word “ Appen* 
dices ” : — 

" or such oUter forms as may be prescribed by the High Court of Judicature at Fort 
William in Bengal.” 

[OuDH.] The following is added as r. 4 to O. 48 : — 

“ Except as otherwise provided, in every interlocutory proceeding and in every proceeding 
after decree in the trial Court, the Court may, cither on the application of any party, or of its own 
motion, dispense with service upon any defendant who has not appeared or upon any defendant 
who has not filed a written statement.” 

[Rangoon.] The words “ or such forms as may be prescribed by the High Court of Judicature 
at Rangoon ” shall be inserted after the word ” Appendices,”. 

ORDER XLIX. 

Chartered High Courts. 


1. Notice to produce documents, summonses to witnesses, and every other 

judicial process, issued in the exercise of the oriffinal 
of Civil jurisdiction of the High Court, and of its matri- 

' monial, testamentary and intestate jurisdictions, except 

summonses to defendants, writs of execution and notices to respondents may be 
served by the attorneys in the suits, or by persons employed by them, or by such 
other persons as the High Court, by any rule or order, diiects. 

2. Nothing in this schedule shall be deemed to limit or otherwise affect any 

^ rules in force at the commencement of this Code for the 

PHW? "■ f evidence or the recording of judgments and 

pM.gn courts. ^ Chartered High Court. 

3. The following rules shall not apply to any Chartered High Court in the 

Application of rules. exercise of 1^ ordinary or extraordinary original 

civil jurisdiction, namely : — 

(1) rule 10 and rule ii, clauses (b) and (r) of Order VII ; 

(2) rule 3 of Order X ; 

(3) rule 2 of Order XVI ; 

(4) rules 5, 6, 8, 9, 10, '5 ^nd 16 (so far as relates to the manner 

■of taking evidence) of Order XVIII ; 

(5) rules 1 to 8 of Order XX ; and 

(6) rule 7 of Order XXXIII (so far as relates to the making of a memo- 
randum) ; 

and rule 35 of Order XLI shall not apply to any such High Court in the 
exercise of its appellate jurisdiction. 

LOG. AMS.— fl^MBAY.] In r. 3, the word " and ” immediately Drcccdini? 
shall be omitted and the following paragraph shall be inserted between paragraphs (sTand (6) Sdv ^ 

” (5-a) R. 72-A ofO. 21 ; and” h o; na namely 

and '' 3- ■-' ™rds and figures “ rr. 3 . 

The following clause sliall be insered as cl. (i), namely : 

(1) r. 2 1 -A of O. 5 ;” 

For the existing cl. (r) tlic following shall be subilituUd, namely 

” (i-a) rr. lo and ii, cIs. (6) and (c), and rr. 19 to 26, of O. 7 • 

” ( I -b) rr. 1 1 and 1 2 of O. 8 ; ” * 

Below cl. (6), the following shall be inserUd, namely ; 

“ (7) r. 38 of O. 41,” and 


NOTES. 

O. 49, R. 1. — Mode of effecting of 
summons. 96 I.C. 375=1926 C. 977. 

O. 49, R. 2. — See 9 A. 93. O. 41, R. 
31 and O. 20 and the rules thereunder do 

C. C M.-179 


not apply to the Chartered High Courts as 
the rules relating to judgments were in 
force when the C. P. Code W3s 
27 A.LJ. 713=116 I.C A m. 
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8 . When an application for review is granted a note thereof shall be made 

Registry of application gran- 

ted, and order for rehcarine m regard to the re-hearing 

as It thinks fit. 

9. No application to review an order made on an application for a review 

Bar of certain applications. ^ decree or order passed or made on a review shall 

be entertained. 

LOG. AMS. — [Allahabad, Bombav Oudh and Sind.] Add the following rule at the end of 
47 : — 

10. R. 38 of O. 41 shall apply so far as may be, to proceedings under tliis order.” 

ORDER XLVIII. 

Miscellamous. 


Process to be served at 
expense of party issuing. 


I. (i) Every process issued under this Code shall 
be served at the expense of the party on whose behalf 
it is issued, unless the Court otherwise directs. 


(2) The court-fee chargeable for such service shall be paid within a time 
Costs of service. to be fixed before the process is issued. 

LOG. AMS. — [.‘\i.LAHABAD and Oudh.] the words “ except as provided in O. 4, r i (aP* 

at the beginning of cl. (i) of r. i. t* \ / 

[Nagpur.] To sub-r. (2) of r. 1 of O. 48, prefix the words “Except as provided in O. 4, r. i 
(2) and subslilule the word “ tlie ” for “ The” . ^ 

[Calcutta.] Sublilule for sub-r. (2) : — 

“ (2) The court-fee chargeable for such service shall be paid when the process is applied for, 
or Within such time, if any, as lljc Court may, when ordering its issue, fix for the purpose.” 


2. All orders, notices and other documents required by this Code to be given 
Orders and notice how to or served on any person shall be served in the manner 

provided for the service of summons. 

3. The forms given in the appendices, with such variation as the 
Use of forms in appendices, circumstances of each case may require, shall be used 

for the purposes therein mentioned. 


NOTES. 

vious order must be set aside in appeal. 
105 I.C. 4. 

Appeal. — An appeal does not lie from an 
order granting an application for review 
except on the grounds specified in R. 7. 
141 I.C. 188=1933 L. 169; 181 I.C. 455; 
1939 P.W.N. 719. 

Revision. — No revision lies when there 
is a right of appeal from the final decree. 
32 I.C. 860=48 P.W.R. 1916; 1927 B. 599 
=29 Bom.L.R. 1355. But sc£ also 12 I.C. 
246=49 P.W.R. 1911:01 M.L.J. 509=36 
I.C. 437; 34 C.W.N. 265. 

O. 47, R. 8. — Provisions of the rule 
are mandatory. 1930 A.L.J. 10.57. A re- 
view may be granted cither as to the whole 
or part, and according to R. 8 on admitting 
of a review the whole case is not rc-opened. 
20 C.W.N. 1165= 27 C.L.J. 326. It is 
open to Court to determine whether the whole 
case is to be re-heard or in part or in its 
entirety. In the absence of any special 
direction the whole case is rc-opened. 53 
C. 856=31 C.W.N. 1035=1927 C. 21. A 
Court can under R. 8 grant a review and at 
once proceed to re-hear the case. 26 I.C. 
366=1915 M.W.N. 22. It is open to 
Court to make a simple order for re-hcar- 
mg without making an order that no evi- 
dence should be produced except that which 
nas been discovered subsequent to the suit. 


157 I.C. 1084=1935 A.L.J. 436=1935 A. 
435. 

O. 47, R. 9. — Where a plea of res /udi- 
cota has been wrongly accepted between the 
parties by a single Judge of the Chief Court, 
the question cannot be re-opened afterwards 
by a Division Bench. 10 I.C. 679=25 P. 
W.R. 1911. As to scope and effect of 

O. 47, R. 9. sec 8 L. 54=1927 L. 200. A 
second review of an order is barred by R. 9 
as it is practically for the review of the 
order passed on review. 10 I.C. 679=25 

P. W.R. 1911; 20 C.W.N. 1165=27 C.L. 

J. 326. also 8 L. 54=1927 L. 200. 

O. 48, R. 1.—Sce3 C.W.N. 82; 11 W. 
R. 290; 9 W.R. 127. The provisions of 
R. 1 operate as between parly and P^^ty 
and not between the Government 8nd the 
party. 8 Pat.L.T. 756=102 I.C. 791=1927 

P. 318. . , 

O. 48. R.. 2.—Sc^ 5 B. 249. The words 

of S. 80 as to how notice has to 
are mandatory and arc not controlled oy 
the provision contained in R. 2 which should 
be read as subject to the special ^ 

as to service contained in S. W. 4b • 
N. 161=58 C. 850=1931 C. 503. of 

Court to fix time for payment of Process 

fee— Non-compliance— Effect, See ib» i* 

^ O .^^48, R. 24 C. 766 (772). 
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APPENDIX A. 

Pleadings. 

(1) Titles of Suits. 

In the Court op 

A. B. (add description and residence) .... 

against 

C. D. (add description and residence) 

(2) Description of Parties in Particular Cases. 

*(The Secretary of btate or the Federation of India or the Province of 
as the case may be.1 


Plaintiff 

Defendant 


The Advocate-General of 


The Collector of 


The Slate of 

The A B. Company, Limited, having its registered office at 


A. B., a public officer of the C. D. Company. 


A. B (add description and residence), on behalf of himself and all other creditors of 
C D., late of (add description and residence). 


A. B. (add description and residence), 
debentures issued by the 
Limited. 


on behalf of himself and all other holders of 

Company^ 


The Official Receiver. 


A. B., a minor (add description and residence), by C. D. for by the Court of Wards], 
his next friend. 


A. B. (add description and residence) . a person of unsound mind [or of weak mind], by 
C.D., his next friend. 


A. B., a Hrm carrying on business in partnership at 


A. B. (add description and residence), by his constituted attorney, C. D. (add descrip 
tton and residence). ^ 


A. B. (add description and residence), Shebait of Thakur. 


A. B. (add description and residence), executor of CD., deceased. 


A. B. (add description and residence), heir of C.D., deceased. 


(3) Plaints. 


No. 1. 

Money Lent. 


r. , 

A.B., the above-named plaintiff, states as follows: — 


t 



LEG. REF. 

^ Words wit'rin i>rackris have been sub- 
stituted by A.O, 1*^37, for 'he former words, 
vis., "The Secretary of Slate for India in 
Council". 

NOTES. 

Appendix A. — The forms in Appendix A 
must be used with caution. They seem to 
have been drafted by some one with an 
imperfect knowledge of pleading and some- 
times are in direct conflict with the Code. 


For example, where they provide that ori- 
ginal documents which are part of the evi- 
dence should be annexed to the plaint, they 
to be taken as the standard of the re- 
quisite brevity and also no doubt as speci- 
mens of the character of pleadings required. 
But they are not to be adhered to slavishly, 
they are in fact not perfect by any means. 
58 C. 418=134 I.C. 538=1931 C. 458. 
Forms in the Appendix — Necessity for adher- 
ence. See 1938 R. 478. 
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1. On the day of 19 , he lent the defendant rupees 

re-payable on the day of 

2. The defendant has not paid the same, except rupees paid 

on the day of 19 . 

[// the plaintiff claims exemption from any law of limitation, say ’. — ] 

3. The plaintiff was a minor [or insane] from the day of till 

the day of 

4. \Facts showing rvhen the cause of action arose and that the Court has jurisdiction.] 

5. The value of the subject-matter of the suit for the purpose of jurisdiction is 

rupees and for the purpose of Court-fees is rupees. 

6. The plaintiff claims rupees, with interest at percent, from 

the day of 19 


No 2. 

Money Overpaid. 

(Title ) 

A.B., the above-named plaintiff, states as follows: — 

1. On the day of 19 , the plaintiff agreed to buy and the defen- 
dant agreed to sell bars of silver at annas per tola of tine silver. 

2. The plaintiff procured the said bars to be assayed hy E.F., who was paid by the 

defendant for such assay, and E.F. declared each of the bars to contain 1,500 tolas of fine 
silver, and the plaintiff accordingly paid the defendant rupees. 

3. Each of the said bars contained only 1,200 tolas of fine silver, of which fact the 
plaintiff was ignorant when he made the payment. 

4. The defendant has not repaid the sum so overpaid. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.) 


No. 3. 

Goods sold at a fixed price and delivered. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , EF. sold and delivered to the 

defendant [one hundred barrels of flour, or the goods mentioned in the schedule hereto 
annexed, or sundry goods]. 

2. The defendant promised to pay rupees for the said goods on 

delivery [or on the day of , some day before the plaint was filed.] 

3. He has not paid the same. 

4. E.F. died on the day of 19 . By his last will he appointed his 

brother, the plaintiff, his executor. 

[As in paras. 4 and 5 of Form No. 1.] 

7. The plaintiff as executor of E.F. [Relief claimed). 


No. 4. 

Goods sold at a reasonable price and delivered. 

(Title.) 

A.B., the above-named plaintiff, states as follows: — 

1. On the day of 19 , plaintiff sold and 

delivered to the defendant [sundry articles of house-furniture],\iai no express agreement 
was made as to the price. 

2. The goods were reasonably worth rupees. 

3. The defendant has not paid the money. 

[As in paras. 4 and 5 of Form No. 1. and Relief claimed.) 


No. 5. 

Goods made at Defendant's Request, and not accepted. 

(Title.) 

A.B.t the above-named plaintiff, states as follows: — l * ,i. 

1. On the day of 19 . £ aKfced with the plaintiff that the 

plaintiff should make for him [six tables and fifty chairs] and that E.F. should p y 
goods on delivery rupees. IP 

2. The plaintiff made the goods, and on the ® to do. 

offered to deliver them to F.F., and has ever since been ready and will g 

3. £.F. has not accepted the goods or paid for them. . 

[As in paras. 4 and S of Form No. 1, and Relief claimed.) 
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No. 6. 

Deficiency upon a Re-.sale [Goods sold at Auction]. 

{Title.) 

A.B., the above‘named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff put up at auction sundry 

[goods], subject to the condition that all goods not paid for and removed by the purchaser 
within duyO after the sale should be re-sold by auction on his account, of which condi- 
tion the defendant had notice. 

2. The defendant purchased [one cro/e o/ rrocitery] at the auction at the price of 
rupees. 

3. The plaintiff was ready and willing to deliver the goods to the defendant on the 
date of the sale and for [ten days] after. 

4. The defendant did not take away the goods purchased by him, nor pay for them 
within [ten days] after the sale, nor afterwards. 

5. On the day of 19 , the plaintiff re-sold the [crate of croc- 

kery], on account of the defendant, by public auction, for rupees. 

6. The expenses attendant upon such re-sale amounted to 
rupees. 

7. The defendant has not paid the deficiency thus arising, amounting to rupees. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 7. , 

Services at a reasonable rate. 

( Title.) 

A.B., the above-named plaintiff, states as follows:— 

1. Between the day of 19 , and the day of 19 , 

at .plaintiff [executed sundry drawings, designs and diagrams] for the defendant, 

at his request ; but no express agreement was made as to the sum to be paid for such 
services. 

2. The services were reasonably worth rupees. 

3. The defendant has not paid the money. 

[.4s m paras. A and S of Form No. 1, and Relief clamed.] 


No. 8 

Services and Materials at a reasonable Cost. 

(Title) 

A.B., the above-named plaintiff, states as follows: — 

1. On the day of 19 , at , the plaintiff built a house 

[known as No. , in [.and furnished the materials therefor, for the defendant, at 
his request, but no express agreement was made as to the amount to be paid for such work 
and materials. 

2 . The v/ork done and materials supplied were reasonably worth rupees. 

3. The defendant has not paid the money. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


J ' w 


No. 9. 

Use and Occupation. 

(Title.) 

follows — plaintiff, executor of the will of .Y.K., deceased, states as 

Sion of the said X.K., from the day of 19 .until the day of 

19 , and no agreement was made as to pa>ment for the use of the said premises. 

2. That the use of the said premises for the said period was rcasonablv worth 
rupees. 

3. The defendant has not paid the money. 

[As in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff as executor of X.Y. claims [Relief claimed]. 


No. 10. 

On an award. 

(Title.) 

A.B., the above-named plaintiff, states as follows : — 

On the day of 19 , the plaintiff and defendant, having 

a difference between them concerning [a demand of the plaintiff for the price of ten barrels 

of oil which the defendant refused to pay], agreed in writing to submit the difference to 
the ftrbitratton ot £• F . and G.H.p and the original document is annexed hereto* 
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19 , the arbitrators awarded that the 


2. On the day of 

oefendant should [pay the plaintiff rupees]. 

3. The defendant has not paid the money. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed,\ 


No. n. 

On a Foreign Judgment. 

{Title.) 

A.B., the above-named plaintiff, states as follows:— 

of '• .at , in the State [or Kingdom] 

*1 • j. . ' Court of that State [or KiniidomT in a 

suit therein pending between the plaintiff and the defendant duly adjudged iharthc defen- 
dant should pay to the plaintiff rupees, with interest from the said date. 

2. The defendant has not paid the money. 

[As in paras. 4 and 5 of Form No. I, and Relief claimed.] 

No. 12. 

Against Surety for Payment of Rent. 

{Title.) 

A.D., the above-named plaintiff, stales as follows 

1. On the day of 19 ,E.F. hired from the plaintiff for the 

riira ’ Street], at the annual rent 

rupees, payable [raonthlyj. 

2 Thcdefendantagreed. in consideration of the letting of the premises to £.F., to 

guarantee the punctual payment of the rent. 

been p^aid^^*^ 19 .amounting to rupees, has not 

[//, by the terms of the agreement, notice is required to be 

given to the surety, add : — J 

. , On the day of 19 . the plaintiff gave notice to the defendant 

ottne non-payment of the rent, and demanded payment thereof. 

5. The defendant has not paid the same. 

[As in Paras. 4 and 5 of Form No. 1. and Relief claimed.] 


term 

of 


No. 13. 

Breach of Agreement to purchase land. 

{Title.) 

/4.O., the above-named plaintiff states as follows:— 

. 1. On the day of 19 , the plaintiff and the defendant entered 

into an agreement, and the original document is hereto annexed. 

day of 19 , the plaintiff and defendant mutually 

agreed that the plaintiff should sell to the defendant and that the defendant should purchase 
from the plaintiff forty bighas^ o£ land in the village of for rupees. J 

2. On the day of 19 , the plaintiff, being then the absolute 

owner of the property (and tlic same being free from all incumbrances as was made to 
appear to the defendant J, tendere I to the defen lant a sufficient instrument of transfer of 
the same [or, was ready md willing, and is still ready and willing, and offeKed, to transfer 
the same to the defendant by a suihcient instnimentl on the payment by the defendant of 
the sum agreed upon. 

3. The defendant has not paid the money. 

[Wr in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 14. 

Not delivering Goods sold, 

. o {Title ) 

A.B.. the above-named plaintiff, states as follows:— 

1. On the day of I9 , the plaintiff and defendant mutually 

agreed that the defendant should deliver [one hundred barrels of flour] to the plaintilt on 
the day of 19 , and that the plaintiff should pay therefor 

rupees on delivery. , 

2. Oil the [said] day the plaintiff was ready and witling, and offered to pay the 

dant the said sum upon delivery of the goods. . .a. . l j nf 

3. The defendant lus not <lelivered the goods, and the plaintiff has been dep^ 
the profits which would have accrued to him from such delivery. 

[As til paras 4 and ^ of Form V'‘. 1 and Relief claimed^ 


, ^ LEG. KEF. 

For the word ** bighas’* the Calcutta 


High Court has substituted 

''bighas 
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No. 15. 

Wrongful Dismissal. 

{Title.) 

A.B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff nnd defendant mutually 

agreed that the plaintiff should serve the defendant as [an accouniat>t, or in the capacity 
ox foreman, or as the case may be] and that the defendant should a m ploy the plaintiff as 
such for the term of (one >ear I and pay him for his services rupt cs [monthly]. 

2. On the day of 19 . the plaintiff entered upon the service 

of the defendant and has ever since been, and still is, ready and willing to continue in such 
service during the remainder of the said year whereof the defendant always has had notice. 

3. On the day of 19 , the defendant wrongfully dis- 

charged the plaintiff, and refused to permit him to serve as aforesaid, or to pay him for his 
services. 

[As in Paras. A and 5 of Form No. I, and Relief claimed.] 


No. 16. 

Breach of Contract to serve. 

(Title.) 

A.D., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant mutually 

agreed that the plaintiff should employ the defendant at an (annual] salary of 

rupees, and that the defendant should serve the plaintiff as [an artist] for the term of 
(one year]. 

2. The plaintiff has always been ready and willing to perform his part of the agree- 
ment [and on the day of 19 , offered so to do]. 

3. The defendant [entered upon] the service of the plaintiff on the above-mentioned 

d^, but afterwards on the day of 19 , he refused to serve the plain- 

tiff as aforesaid. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 17. 

Against a Builder for Defective Workmanship. 

(Title.) 

A.B., the above-named plaintiff, states as follows : — 

1. On the d:iy of 19 , the plaintiff and defendant entered 

into an agreeihent, and the original document is hereto annexed. [Or stale the tenor of the 
contract] 

[2. The plaintiff duly performed all the conditions of the agreement on his part.] 

3. The defendant [built the house referred to in the agreement in a bad and unwork- 
manlike manner]. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 18. 

On a Bond for the Fidelity of a Clerk. 

(Title ) 

A.B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff took E.F, into his employ- 

ment as a cleik. 

2. In consideration thereof, on the day of 19 .the defendant 

agreed with the plaintiff that if £.F. should not faithfully perform his duties as a clerk to 
the plaintiff, or should fail to account to the plaintiff for all moneys, evidences of debt or 
other property received by him for the use of the plaintiff, the defendant would pay to the 
plaintiff whatever loss he might sustain by reason thereof, not exceeding rupees. 

[Or, 2. In consideration thereof, the defendant by his bond of the same date bound 
himself to pay the plaintiff the penal sum^ of rupees, subject to the condition 

that if £.F. should faithfully perform his duties as clerk and cashier to the plaintiff and 
should Justly account to the plainiiff for all moneys, evidences of debt or other property 
which should be at any time held by him in trust for the plaintiff, the bond should be void,] 
[Or, 2. In consideration thereof, on the same-date, the defendant executed a bond 
in favour of the plaintiff* and the original document is hereto annexed.] 

3. Between the day of 19, and the day of 

19 , £.F. received money and other property, amounting to the vaue of rupees, 

for the use of the plaintiff, for which sum he has not accounted to him, and the same still 
remains due and unpaid. 

[As in paras. 4 and 5 of Form No, 1, and Relief claimed ] 
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No. 19. 

By Tenant against Landlord with Special Damage. 

(Title,) 

A.B., the above*named plaintiff, states as folIo^\s : — 

» • .-CT r,i. I » the defendant, by a registered instru“ 

ment, let to the plaintiff [the house No. . Street] for the term of years, 

contracting with the plaintiff, that he, the plaintiff, and his legal representatives should 

quietly enjoy possession thereof for the said term. 

. conditions were fulfilled and all things happened necessary to entitle the 

plaintiff to maintain this suit. 

*u I p*' the day of 19 , during the said term, H. who was 

the lawful owner of the said house. lawfully evicted the plaintiff therefrom, and still with- 
holds the possession thereof from him. 

4. The plaintiff was thereby [prevented from continuing the business of a tailor at 
^e said place, was compelled to expend rupees in moving, and lost the custom of 

G.ti., and I.J., by such removal.] 

[As in t*aras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 20. 


On an Agreement of Indemnity. 

(Title.) 

A.B., the above-named plaintiff, states as follows : — 

. j . ^he plaintiff and defendant, being partners in 

trade under the style of A.B^ and C^Du dissolved the partnership* and mutually agreed 
that the defendant should take and keep all the partnership property, pay all debts of ihe 
firm and indemnify the plaintiff against all claims that might be made upon him on account 
of any indebtedness of the firm. 

2. The plaintiff duly performed all the conditions of the agreement on his part. 

. On the daycf 19 [a judgment was recovered against 

the plaintiff and defendant by in the High Court of Judicature at , upon a 

debt due from the firm to £.F., and on the day of 19 ,J the 

plaintiff paid rupees [in satisfaction of the sale]. 

4. The defendant has not paid the same to the plaintiff. 

[As in Paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 21. 

Procuring property by Fraud. 

(Title.) 

A.B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant, for the purpose of indu- 

cing the plaintiff to sell him certain goods, represented to the plaintiff that [he, the defen- 
dant, was solvent, and worth rupees over all his liabilities]. 

2. The plaintiff was thereby induced to sell [and deliver] to the defendant, [dry 

goods] of the value of rupees. 

3. The said representations were false [or stale the particular falsehoods] and were 
then known by the defendant to be so. 

4. The defendant has not paid for thegoods. [Or, if the goods were not delivered] 

The plaintiff, in prciaring and shipping the goods and procuring their restoration, expen- 
ded rupees. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 22. 

Fraudulently procuring Credit to be given to another Person. 

(Title.) 

A.B., the above-named plaintiff, states as follows : — j , *i. 

1 On the day of 19 . the defjendant represented to tne 

plaintiff that £ F. was solvent and in good credit, and worth rupees over aiJ nis 

liabilities [or that E.F. then held a responsible situation and was in good circumstances, ano 
might safely be trusted with goods on credit.] . 

2. The plaintiff was thereby induced to sell to E.F. [rice] of the value ot 

rupees [on months credit]. . . j r he 

3. The said representations were false and were then 

so, and were made by him with intent to deceive and defraud the plaintiff [or t 

and injure the plaintiff], - , -f^resaid 

4. E.F. [did not pay for the said goods at the expiration of the ere » 

has not paid for the said rice, and the plaintiff has wholly lost the same. 

[As in paras. 4 and 5 of Form No, 1. and Rehef claimed.] 
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No. 23. 

Polluting the Water under the Plaintiff’s Land. 

{Title.) 

A.B.t the above*named plaintifl^, states as follows : — 

1. The plaintiff is, and at all the times hereinafter mentioned was, possessed of 

certain land called and situate in and of a well therein, and of water in 

the well, and was entitled to the use and bene6t of the well and of the water therein, and 
to have certain springs and streams of water which flowed and ran into the well to 
supply the same to flow or run without being fouled or polluted. 

2. On the day of 19 , the defendant wrongfully fouled and 

polluted the well and the water therein and the springs and streams of water which flowed 
into the well. 

3. In consequence the water in the well became impure and unfit for domestic and 
other necessary purposes, and the plaintiff and his family are deprived of the use and 
benefit of the well and water. 

[As in paras, i and 5 of Form No. 1 and Relief claimed.] 


No. 24. 

Carrying on a Noxious Manufacture. 

{Title ) 

A.B., the above-named plaintiff, states as follows : — 

1. The plaintiff is, and at all times hereinafter mentioned was, possessed of cer- 
tain lands called , situated in , 

2. Ever since the day of 19 , the defendant has wrongfully caused to 

issue from certain smelting works carried on by the defendant large quantities of;ofifen- 
sive and unwholesome smoke and other vapours atid noxious matter, which spread them- 
selves over and upon the said lands and corrupted the air, and settled on the surface of the 
lands. 

3. Thereby the trees, hedges, herbage and crops of the plaintiff growing on the 
lands were damaged and deteriorated in value, and the cattle and livestock of the plaintiff 
on the lands became unhealthy, and many of them were poisoned and died. 

4. The plaintiff was unable to graze the lands with cattle and sheep as he otherwise 
might have done, and was obliged to remove his cattle, sheep and farming stock therefrom, 
and has been prevented from having so beneficial and healthy a use and occupation of the 
lands as he otherwise would have had. 

[As in paras. 4 and 5 of Form No. 1 and Relief claimed.] 


No. 25. 

Odstructinc a Hicht op Way. 

, (Title) 

A.B., the above-named plaintiff, states as follows : — 

1. I he plaintiff is, and at the time hereinafter mentioned was, possessed of [a 

house in the village of J. 

2. He was cntitl'^d to a right of way from the [house] over a certain field to a public 
highway and back again from the highway over the field to the house, for himself and his 
servants [with vehicles, or on fool] at all times of the year. 

3. On the day of 19 , defendant wrongfully obstructed the 

said way. so that the plaintiff could not pass [with vehicles, or on foot, or in any manner] 
along the way [and has ever since wrongfully obstructed the same]. 

4. (State special damage, if any.) 

[As in paras. 4 and 5 of Form No. 1 and Relief claimed.] 

No. 26. 

Obstructing a Highway. 

(Title.) 

,. The defendant wrongfully dug a trench and heaped up earth and stones in the pub- 
lic highway leading from to so as to obstruct it. 

2. Thereby the plaintiff, while lawfully passing along the said highway, fell over 
the said earth and stories [or into the said trench] and broke his arm, and suffered great 
pdin» and was prevented from attending to his business for a long tirocp and incurred expense 
for medical attendance. 

[As in paras. 4 and 5 of Form No. 1 and Relief claimed.] 


No. 27. 

Diverting a Water-course. 

(Title.) 

A.B., the above-named plaintiff, states as follows : — 

1. The plaintiff is, and at the time hereinafter mentioned 
mill situated on a [stream] known as tlie , in the village of 
C. C. M.—180 


was, possessed of a 
, district of 
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2. By reason of such possession the plaintiff was entitled to the flow of the stream 
for working the mill. 

3. On the day of 19 , the def^-ndant by cutting the bank of the 

stream, wrongfully diverted the water thereof, so that less water ran into the plaintifi’s 
mill. 

4. By reason thereof the plaintiff has been unable to grind more than sacks 

per day, whereas before the said diversion of water, he was able to grind sacks 

per day. 

[As in paras. 4 and 5 of Form No. 1 and Relief claimed.'] 


No. 28. 

Obstkuctinc a Right to use Water for Irrigation. 

{Title.) 

A.B.yXhz above-named plaintiff, state** as tollows: — 

1. Plaintiff is and was at the time hereinafter mentioned, possessed of certain lands 
situate, etc., and entitled to take and use a portion of the water of a certain stream for 
irrigating the said lands. 

2. On the day of 19 , the defendant prevented the plaintiff from 

taking and Ubing the said portion of the said water as aforesaid, by wrongfully obstruc- 
ting and diverting the said stream. 

[As in paras. 4 and 5 of Form No. 1 and Relief claimed.] 


No 29. 

Injuries caused by Negligence on a Railroad. 

(TiUe.) 

A.B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendants were common carriers 

of passengers by railway between and 

2. On that day the plaintiff was a passenger in one of the carriages of the defendants 
on the said railway. 

3. While he was such passenger, at [or near the station of or 

between the stations of and ]. a collision occurred on the said radway 

caused hy the negligence and unskilfulncss of the defendants' servants, whereby the plaintiff 
was much injured [having his leg broken, his head cut, etc., and slate the special domagey 
if any gj), and incurred expense for medical attendance, and is permanently disabled from 
carrying on his former business as [a salesman], 

[As in paras. 4 and 5 of Form No. 1 and Relief claimed.] 

Or thus: — 2. On that day the defendants by their servants so negligently and 
unskilfully drove and managed an engine and a train of carriages attached thereto upon 
and along the defendant’s railway which the nlaintiff was then lawfully crossing, that the 
said engine and train were driven and struck against the plaintiff, whereby, cIc.,Igj in para. 

3. J 


No. 30. 

Injuries caused ny '' eclicent Driving. 

[Title.) 

A.B., the above-named plaintiff, states as follows : — 

1. The plaintiff is a shoemaker, carrying on business at 

The defendant is a merchant of j 

2. On the day of 19 , the plaintiff was walking southward 

along Chowringhee. in the City of Calcutta, at about 3 o'clock in the afternoon. He was 
obliged to cross Middleton Street, which is a street running into Chowringln c at *’>8nt 
angles. While he was crossing this street, and just before he could reach the foot 
on the further side thereof, a carriage of the defendants drawn 

charge and control of the defendant’s serv.ints, was negligently, suddenly and without y 
warning turned at a rapid and <langerous place out of Middleton Street into Chow ring i . 
The pole of the carriage struck the plaintiff and knocked him down, and he was 
trampled by the horses. ^ , i 

3. By the blow and fall and trampling the plaintiff’s left arm was broken, ^ 

bruised and injured on the side and back, as well as internally, and in consequence t 

the plaintiff was for four months ill and in suffering, and iinahle to attend to b*®. 1 

and incurred heavy medical and other expenses, and sustained great loss ol nus 

[As in paras. 4 and 5 of Form No. I and Relief claimed.] 


No. 31. 

For Malicious Prosecution. 

[Title ) 

A.B.y the above-named plaintiff, states as follows: — 

1. On the day of 19 , the defendant obtained a 

[a Magistrate of the said city, or as the ease m y 


warrant of arrest 
be] on a charge 


rom 
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of , and the plainiiff was arrested thereon, and imprisoned for [days or 

hours, and gave bail in the sum of rupees to obtain his release]. 

2 . In so doing the defendant acted maliciously and without reasonable or orobable 

cause* ' 

1 ■ j j 1 • , the Magistrate dismissed the com- 

plaint of the defendant and acquitted the plaintiff. 

4. Many persons whose names are unknown to the plaintiff, hearing of the arrest and 
supposing the plaintiff to be a criminal, have ceased to do business witli him or in conse- 
quence of the said arrest, the plaintiff lost his situation as clerk to one B F.;or in conse- 
quence the plaintiff suffered pain of body and mind, and was prevented from transacting his 
business, and was inju ed in his credit, and incurred expense in obtaining his release from 
the said imprisonment and in defending himself against the said complaint 

[/is III paras. 4 and 5 of Form No. 1 and Relief claimed ] 


No, 32. 

Movables wrongfully detained. 

{Title.) 

A.B.. the above-named plaintiff, states as follows: — 

• day of 19 , plaintiff owned [or stale facts showing a 

tight to the possession] the goods mentioned in the schedule hereto annexed (or describe the 
goods] the estimated value of which is rupees. 

2. From that day until the commencement of ihis suit the defendant has detained 
the same from the plaintiff. 

3. Before the commencement of the suit, to wit, on the day of 19 , the 
plaintiff demanded the same from the defendant, hut he refused to deliver them. 

r.4j ill paras. 4 and 5 of Form No. 1.1 

6. The plaintiff claims— 

(1) delivery of ihc said goods, or rupees, in case delivery cannot be had ; 

(2) rupees compensation for the detention thereof. 

The Schedule. 


No. 33. 

Against a fraudulent Purchaser and his Transferee with Notice 

{Title.) 

A.B., the above-named plaintiff, states as follows:— 

• defendant C.D.. for the purpose of 

inducing the plaintiff to sell him ceriain goods, represented lo the plaintiff that fhe was 
solvent, and worth rupees over all his liabilities]. 

2. The plaintiff was thereby induced to sell and deliver to C.D. [one hundred boxes 
of tea], the estimated value of which is rupees. 

3. The said representations were false, and were then known by C £>., to be so [or 
at the time of making the said representations. C.D., was insolvent, and knew himself to 
be so]. 

4. C.O. afterwards transferred the said goods to the defendant £.F.. without con- 
sideration [or who had notice of the faUity of the representation]. 

[As in paras. 4 and 5 of Form No. 1.] 

7. The plaintiff claims — 

O) delivery of the said goods, or rupees, in case delivery cannot be had ; 

{^) rupees compensation for the detention thereof. 


No. 34. 

Rescission of a Contract on the Ground of Mistake. 

{Title.) 

A,B., the above-named plaintiff, slates as follows : — 

* 1 , . PP f » ‘I’® defendant represented to the plaintiff 

that a certain piece of ground belonging to the defendant, situatedat , contained [ten 

Dignds 

2 . The plaintiff was thereby induced to purchase the same at the price of 

rupees in the beliet that tlic >aid representation was true and signed an agreement, of which 
the original is hereto annexed. But the land has not been transferred to him. 

3. On the dayot 19 , tne plaintiff paid the defendant rupees 

as part of the purchase-money. ^ 

4. That the said piece of ground contained in fact only [five bighas]. 

\As in paras. 4 and 5 of Form No. 1.] 

7. The plaintiff claims — 

"(I) rupees, with interest from the day of 19 ; 

(2) that the said agreement be delivered up and cancelled. 
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No. 35. 

An Injunction Restraining Waste. 

{Title.) 

A.B., the above-named plaintiff, slates as follows: — 

1. The plaintiff is the absolute owner of [describe the property). 

2. The defendant is in possession of the same under a lease from the plaintiff. 

3. The defendant has [cut down a number of valuable trees, and threatens to cut 
down many more for the purpose of sale] without the consent of the plaintiff. 

[As in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff claims that the defendant be restrained by injunction from commiU 
ting or permitting any further waste on the said premises. 

[Pecuniary compensation may also be claimed.] 


No. 36. 

Injunction Restraining Nuisance. 

{Title.) 

A.B., the above-named plaintiff, states as follows : — 

1. Plaintiff is, and at all times hereinafter mentioned was, the absolute owner of 

[the house No Street, Calcutta]. 

2. The defendant is, and at all the said times was, the absolute owner of [a plot 

of ground in the same street ]. 

3. On the day of 19 , the defendant erected upon his said plot a 

sIat}ghter-house, and' still maintains the same ; and from (hat day until the present time has 
continually caused cattle to be brought and killed there [and has caused the blood and offal 
to be thrown into the street opposite the said house of the plaintiff]. 

4. Inconsequence the plaintiff has been compelled to abandon the said house, and 
has been unable to rent the same. 

[As in paras 4and 5 of Form No. I ] 

7. The plaintiff claims that the defendant be restrained by injunction from com- 
mitting or permitting any further nuisance. 


No. 37 

Public Nuisance. 

{Title.) 

A.B., the above-named plaintiff, states as follows: — 

1. The defendant has wrongly heaped up earth and stones on a public road known 

as Street at so as to obstruct the passage of the public along 

the same and threatens and intends, unless restrained from so doing, to continue and repeat 
the said wrongful act. 

2. The plaintiff has obtained the consent in writing of the Advocate-General [or of 
the Collector or other officer appointed in this behalf] for the institution of this suit. 

[As in Paras. 4 and 5 of Form No. 1.] 

5. The plaintiff claims — 

(1) a declaration that the defendant is not entitled to obstruct the passage of the 

public along the said public road; . 

(2) an injunction restraining the defendant from obstructing the passage of the 
public along the said public road and directing the defendant to remove the earth and 
stones wrongfully heaped up as aforesaid. 


No. 38. 

Injunction against the Diversion of a Watercourse. 

{Title) 

A.B , the above-named plaintiff, states as follows 

[As in Form No. 27.] ^ . .. 

The plaintiff claims that the defendant be restrained by injunction from diverting t 
water as aforesaid. 


No. 39. 

Restoration of Movable Property threatened with destruction, and for an 

Injunction. 

(Title) 

A.B.. the above-named plaintiff, states as follows : — . , fa nort- 

1. Plaintiff is, and at all times hereinafter mentioned the owner I 

rait of his grandfather which was executed by an f," J??, A- reblaced 

wte exists for state any facts shoiving that the property is of a kind that can 

2*^ On the day of 19 . he deposited the same for safe-keeping 

with the defendant. 
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3, On the day of 19 • he demanded the same from the defendant 

and offered to pay all reasonable charges for the storage of the same. 

4. The defendant refuses to deliver the same to the plaintiff and threatens to conceal, 
dispose of, cut or injure the same if required to deliver it up 

5 No pecuniary compensation would be an adequate compensation to the plaintiff 
for the loss of the [painting]. 

[.dr in paras. 4 and 5 of Form No. 1.] 

8. The plaintiff claims — 

(1) that the defendant be restrained by injunction from disposing of, injuring or 
concealing the said [painting] ; 

(2) that he be compelled to deliver the same to the plaintiff. 


No. 40. 

Interpleader. 

(Tille.) 

A.B., the above-named plaintiff, states as follows : — 

1. Before the date of the claims hereinafter mentioned, G.H., denosited with th,. 

plaintiff [describe the property] for a [safe-keepmg]. ^ 

2. The defendant C.D. claims the same [under an alleged assignment thereof to him 
from G.HA. 

3. The defendant £.F.. also claims the same [under an order of C7. //., transferri 
the same to him]. 

4. The plaintiff is ignorant of the respective rights of the defendants. 

5. He has no claim upon the said property other than for charges and costs and U 

ready and willing to deliver it to such persons as the Courts shall direct. ’ * 

6. The suit is not brought by collusion with either of the defendants. 

[As in paras. 4 and 5 of Form No. 1.] 

9. The plaintiff claims — 

(1) that the defendants be restrained, by injunction, from taking any proceedinac 
against the plaintiff in relation thereto ; 

(2> that they be required to interplead together concerning their claims to the calrt 
property; c s,aia 

^ ^ C(3) that some person be authorized to receive the said property pending such liti- 

,1 ■■ k ‘hat upon delivering the same to such (person) the pUintifif be discharged from 

all liability to cither of the defendants in relation thereto. ® ^ “ 


No. 41. 

Administration by Creditor on behalf op himself and all other Creditors 

(Title.) 

A.B., the above-named plaintiff, states as follows ; — 

1. E.F., late of , was at the time of his death, and his estate still is, indebted to 
the plaintiff in the sum of 

[Here insert nature of debt and security, if any]. 

2. £.F , died on or about the day of . By his last will, dated 

the day of , he appointed C.Z)., his executor [or devised his estate 

in trust, etc., or died intestate, as the case may be\. 

- 3. The will was proved by C D. [or letters of administration were granted etc 1 

4. The defendant has possessed himself of the movable [and immovable or'the oro 
cecds of the immovable! property of £ £., and has not paid the plaintiff his debt 

[As in paras. 4 and 5 of Form No. 1.] 

7, The plaintiff claims ihat an account may be taken of the movable [and immovable! 
property of E.h., deceased and that the same may be administered under the decree of the 


or 


No. 42. 

Administration by Specific Legatee. 

(Title.) 

[Alter Form No. 4\ thus]^ 

[Omxt paraoraph 1 and commence paragraph 2] E.F., late of . died on 

about the ^y of • By his last will, dated the day of 

he appointed C.Z?., his executor, and bequeathed to the plaintiff [here state the sPecifie 
legacy]. * 

For paragraph 4 substitute — 

The defendant is in possession of the movable property of £.£., and amongst other 

things, of the said [/irre name the subject of the specific bequest]. 

For the commencement of paragraph 7 substitute 

The plaintiff claims that the defendant may be ordered to deliver to him the said \here 

name the subject of the specific bequest], or ihzXt etc, * ^ 
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No. 43. 

Administration by Pecuniary Legatee. 

(Title.) 

[Alter Form, No. 41 thus] — 

[Omit paragraph 1 and substitute for paragraph 2] E F., date of 
died on or about the day of By Iiis last will, dated the 

day of he appointed C.D. his executor, and bequeathed to the plaintiff a legacy 

of rupees. 

In paragraph 4 substittite "legacy” for "debt.” 

Another form. 

(Title ) 

E.F.y the above-named plaintiff, states as follows : 

1. /4.S. of /C. in the died on the day of . By his last will, 

dated the day of , he appointed the defendant and 3/.N. [whodiedin 

the te.stator’s lifetime] his executors, and bequeathed his property , whether movable or 
immovable, to bis executors in trust, to pay the rents and Income thereof to the plaintiff for 
his life ; and after his decease, and in default of his having a son who should attain t.^enty- 
one.ora daughter who should attain that age or marry, upon trust as to his immovable 
properly for the person who would be the testator’s heir-at-law. and as to his movable pro- 
perty for the persons who would be the testator’s next-of-kin if he had died intestate at 
the time of the death of the plaintiff, and such failure of his issue as aforesaid. 

2. The will was proved by the defendant on the day of . The plaintiff has 

not been matrifd. 

3. The tc'-tator was at his death entitled to movable and immovable property; the 
defendant entered into the receipt of the rents of the immovable property and got in the 
movable properly ; he has sold some part of the immovable properly. 

[As in paras. 4 and 5 of Form No. l.J 

6. The plaintiff claims — 

(1) to have the movable and immovable property of A.B. administered in this Courts 
and for that purpose to have all proper directions given and accounts taken ; 

(2) such further or other relief as the nature of the case may require. 


No. 44 

Execution of Trusts. 

(Title.) 

A.B.. the above-named plaintiff, statc.s as follows : 

1. He is one of the trustees under an instrument of settlement bearing dale on or 

about the day of made upon the marriage of EF. andC.f/.the 

father and mother of the defendant, [or an instrument of transfer of the e«itate and effects 
of E.F. for the benefit of C.D , the defendant, and the other creditors of E.F ] 

2. A.B has taken upon himself the burden of ihc <aid trust, and is in possession of 
[or of the proceeds of] the movable and immovable property transferred by the said ins- 
trument. 

3. C.n. claims to be entitled to a bemficial interest under the instrument. 

[As in paras. 4 and S of Form No.. 1.] 

6. The plaintiff is desirous to account for all the rents and profits of the said immova- 
ble property (and the proceeds of the sale of the said, or of part of the said, immovable 
property, or movable, or the proceeds of ihc sale of, or of part of, the said movable pre^ 
perty. or the profits accruing to the plaintiff as such trustee in the execution of Ihc said 
trust]; and he prays that the Court will take the accounts of the said trust, 
the whole of the «aid trust estate may be administered in the Court for the benefit of 
the defendant, and all other persons who may be interested in such administration m t^ 
presence of C.D , and such other persons so interested as the Court may direct, or that C. 
D., may show good cause to the contrary. . . 

[M B. — Where the suit is by a beneficiary, the plaint may be modelled mutatis mutan- 
dis, by a legatee.] 


No. 45. 

Foreclosure or Sale. 

^ (Title) 

A.B., the above named plaintiff, states as follows : — 

1. The plaintiff is mortgagee of lands belonging to the defendant. 

2. The foil )wing are the pBrticulars of the mortgage : — 

(o) (date) ; 

(6) (nam<-s of mortgagor and mortgagee) ; 

(c) (sum secured) ; 

(d) (rate of interest) ; • 

(r) (property subject to mortgage) ; 

(/) (amount now due) ; , 

^ (< 7 ) (if the plaintiff’s title is derivative, state shortly the transfers or 

under which he claims). 


devolution 
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of 


(// Ihe plaintiff is mortgagee in possession, add ) 

3. The plaintiff took possession of thr morigaged property on the day 

and is ready to account as moitgagce in possession from that time. 

. . [As tn paras. 4 and 5 of Form No.l.] 

6. The plaintiff claims — 

(1> pa>mcnt, or in default [sale or] foreclosure [and possession! • 

[H^here Order Rule 6 applies.] 

(2) in ca;^e the proceeds of the sale are found to be insufficient to pay the amount 
the balance^ * liberty be reserved to the plaintiff to apply for a decree for 


No. 46. 

Redemption. 

( Title ) 

A.B , the above-named plaintiff, states as follows:— 

1. The plaintiff IS mortgagor of lands of which the defendant is mortgagee 

2. The following are the particulars of the mortgage 

(а) (date) ; 

(б) (names of mortgagor and mortgagee) ; 

(c) (sum secured ) ; 

id) (late of interest); 

(e) (pr-'perty subject to mortgage) ; 

^ if) K'i the plaintiff’s title is derivative, state shortly the transfers or devolution 
under which he claims). 

{It Ihe defendant is mortgagee tn possession, add.) 

3. The defendant has laken possession [or has received the rents! of the mortpatred 

property. ^ ® 

[.'fj i»i paras. A and 5 of Form No. 1 J 

6. The plaintiff claims to redeem the ^aid property and to have the same reconveved 
to him [and to have possession thereof]. 

LOC. A.M — [Rangoon ] Appendix A, Forms Nos. 45 and 46. 

In Forms N.>s. 45 and 46 of Appendix A, renumber clause 0 as clause 7 and insert 
the following as clause 6 : — 

'*6. Tnc persons, who. to the knowledge of the plaintiff, arc interested in the 
mortgage security or in the right of redemption arc as follows, namely : — " 


No. 47. 

Specific Performance (No. 1). 
iTiile.) 

A.B., Ihe above-named plaintiff, states as follows ' — 

.. .r 

cnbcd and referred to, for the sum of rupees. ^ ^ tncrcin aes- 

2. The plaintiff has applied to the defendant specifically to perform the agreem«»ni 

onhisp.art but the defendant has not done so. pcticunine agreement 

3. The plaintiff has been and still is ready and willing specifically to ner/nrm 

agreement on his part of whii h the defendant has had notice. ^ pcrlorm the 

• -et ■ in />aror. 4 flnd 5 o/ Form A^o. I.] 

The plaintiff claims that the Court will order the defendant specifically to oerfnrm 

the agrccmtni and to do all acts necessary to put the plaintiff in full possession of the said 
of thVsuit^^ ^ transfer and possession of the said property] and to pay the cLts 


No. 48. 

Specific Performance (No. 2). 

A.B., the above-named plaintiff, states as follows 

into an agreement, in writing, apUtc original doc.lLnl'is' hireio ^nnexed^'"‘‘“' 
.agreemint absolutely en.ttled to the immovable properly described in Ihe 

i^upees^ to ^Ite defendant, and landed a transfer o’ the'’'aid%"roper'ty‘'b"a‘'sullicient inslru- 

iransfer. [Or the defendant ref u«d\o transfer the sa’me'to tlt"e"plS"j such 

4 The defendant has not executed any instrument of transfer. 

perty to th?defiant'* '''' of the said pro- 
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[As in paras. 4 and 5 of Form No. 1.] 

8. The plaintiff claims— 

(1) that the defendant transfers the said property to the plaintiff by a sufficient ins- 
trument [following the terms of the agreement] ; 

(2) rupees compensation for withholding the same. 

No. 49. 

Partnership. 

(Title ) 

A B , the above-named plaintiff, states as follows: — 

1 He and C. I?., the defendant, have been for years [or months] past 

carrying on business together under articles of partnership in writing [or under a deed, or 

under a differences have arisen between the plaintiff and defendant as 

h oartners whereby it has become impossible to carry on the business in partnership with 
advantage to the partners. [Or the defendant has committed the following breaches of the 

partnership articles 

( 2 ) , 

/IS J • 

^ ^ [As in paras. 4 and 5 of Form No. 1.] 

q The plaintiff claims— 

(1) dissolution of the partnership; 

( 2 ) that accounts be taken ; 

(W that a receiver be appointed* 

FN R — /rt suits for the wiudivg up of any partnership, omit the claim for dissolution; 

■ a barograph staling the jacts of the partnership having been dissolved.] 

xnstead insert a par j WriUen Statements. 

General Defences. 

The defendant denies that (set out facts). 

The defendant docs not admit that (set out facts). 

The defendant admits that but says that 

The defendant denies that he is a partner in the defendant firm 
of 

The defendant denies that he made the contract alleged or any 
contract with the plaintiff. 

The defendant denies that he contracted with the plaintiff as 
alleged or at all. 

The defendant admits assets but not the plaintiff’s claim. 

The defendant denies that the plaintiff sold to him the goods 
mentioned in the plaint or any of them. 

The suit is barred by article or article 

of the second schedule to the ‘Indian Limitation Act, 1“''* 

The Court has no jurisdiction to hear the suit on the ground that 

(set forth the grounds). , .... 

On the day of a diamond ring was delivered by the 

defendant to and accepted by the plaintiff in discharge of the 
alleged cause of action. 

The defendant has been adjudged an insolvent. 

The plaintiff before the institution of the suit was adjudged an 
insolvent and the right to sue vested in the ^ 

.. The defendant was a minor at the time of making the allcgca 


and inr 


Denial 


Protest 


Limitation 

Jurisdiction 


Insolvency 


Minority 

Payment into Court 

Performance remitted 
Rescission 
Res judicata 
Estoppel 


» • 


'Ground of defence^ sub- 
sequent to institution of 
suit. 


contract. . , . , . d 

The defendant as to the whole claim (or as to Ks. - 

, part of the money claimed, or as the case may 
into Court Rs. and says that this sum is enough to satisfy 

the plaintiff’s claim (or the part aforesaid) 

The performance of the promise alleged was remitted on the 
The contract was rescinded by agreement between the plaintiff 
The"plainUrs^"cIaim is barred by the decree in suit (give the 

The plainUffis estopped from 

ments as to which estoppel w Waimed) because (here 

facts relied on as creating the estoppel). 

Since the institution of the suit, that is to say, on me 

day of facts). 


1 See now the Indian L^taC\on Act, 1908 (IX of 1908) 
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1 C A FOR GOODS SOLD AND DELIVERED. 

1" ucfcndant did not order the Roods. 

?• goods were not delivered to the defendant. 

0 . 1 he price was not Rs. 

4. ■) fo'-J 

j Except as to Rs. , same as | 2* 

befor/iiifc 

8. The defend^aji^t satisfied the claim^^by payment after suit to the plaintiff on the 


No. 2. 

Defence in suits on Bonds. 

1. The bond is not the defendant’s bond. 

tion of the bond'''^'"''“"* according to the condi- 

3. The defendant made payment to the plaintiff after the dav named and K«f 
suit of the principal and interest mentioned in the bond. ^ before 

No. 3. 

Defence IN SUITS ON Guarantees, 
h Jl'® P/^*ncipal satisfied the claim by payment before suit 

pursuance"f%t“a^^^^ debtor in 

No. 4. 

Defence in anv suit for debt. 

I • money claimed, the defendant is entitled tn cef nflr j 

sold and deliveied by the defendant to the plaintiff. entitled to set off for goods 

Particulars arc as follows : — 

1907, January 25th .. fen 

„ February 1st ... .. " cn 


Total 


200 


2. As to the whole for as to Rs, 
defendant made tender before suit of Rs. 


, part of the money claimed] the 
and has paid the same into Court. 


No. S. 


Tbc .He deien 

employed by the .lefendant to supply him with carriae^es and ho^s^^ Pnd^7 
whose charKC and control the said^'carria.e was. was ^hl s^rvlnt o? th? sa d' 

2. The defendant does not admit that the said carriage was tumid \r mi 

Street either negligently, suddenly or without warning or at a ranid 4 ?r d ^ ^ Middleton 

3 The defendant says the plaintiff migiranT could byX m 

wi^h it approaching iL!^ and avoided any^'Xstn 

the plaint^'*' contained in the third paragraph of 

No. 6. 

Defence in all suits for wrongs. 

1. Denial of the several acts for matters] complained of. 

No. 7. 

, T,. , Defence IN SUITS FOR DETENTION OF GOODS. 

1. The goods were not the property of the plaintiff. 

^■pJr'afs^re "slolw-^ “ '"'!“=<>• 

rLnnS K,^2" p“r:“a*„7/ "" fcon. Delhi to aj^cutta :- 

C.C.M.~181 ** .. s. 90 
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No. 8. 

Defence in suits for infringement of copyright. 

1. The plaintiff is not the author [assignee, etc.]. 

2. The book was not registered. 

3. The defendant did not infringe. 

No. 9. 

Defence in suits for infringement of trade mark. 

1. The trade mark is not the plaintiff’s. 

2. The alleged trade mark is not a trade mark. 

3. The defendant did not infringe. 

No. 10. 

Defences in suits relating to nuisances. 

1. The plaintiffs lights are not ancient [or deny his other alleged prescriptive 
rights]. 

2. The plaintiff's lights will not be materially interfered with by the defendant's buil* 

dings. 

3. The defendant denies that he or his servants pollute the water [or do what is 
complained of]. 

[If the defendant claims the right by prescription or otherwise to do what is com- 
plained of, he must say so, and must state the grounds of the claim, i.e., whether by pres- 
cription, grant or what.\ 

4. The plaintiff has been guilty of laches of which the following are particulars : — 

1870. Plaintiff’s mill began to work. 

1871. Plaintiff came into possession. 

1883. First complaint. 

5. As to the plaintiff’s claim for damages the defendant will rely on the above 
grounds of defence, and says that the acts complained of have not produced any damage 
to the plaintiff. [// other grounds are relied on, they miw/ be stated, e.g., limitation as ot 
past damage.] 

No. 11. 

Defence to suit for foreclosure. 

1. The defendant did not execute the mortgage. 

2. The mortgage was not transferred to the plaintiff (*/ more than one transf er ts 
alleged, say whtch ts denied). 

3. The suit is barred by article of the second schedule to the * Indian 

Limitation Act. 1877. 

4. The following payments have been made. vie . : — 

Rs. 

{Insert date) — — .. 1,000 

{Insert date) .. .. SOO 

5. The plaintiff took possession on the of , and has received the rents 

ever since. 

6. That plaintiff released the debt on the of 

7. The defendant transferred all his interest to j4.B. by a document, dated 


No. 12. 

Defence to suit for redemption. . . 

1. The plaintiff’s right to redeem is barred by article of ine 

second schedule to the ^Indian Limitation Act, 1877. 

2. The plaintiff transferred all interest in the property to ^.8. 

3. The defendant, by a document dated the day of . ia. 

transferred alt his interest in the mortgage-debt and property comprised in the mo Ig g 

4. The defendant never took possession of the mortgaged property, or received the 

{If the defendant admits Possession for a time only, he should slate the time, and deny 
possession beyond what he admits.) 


No. 13. 

Defence to suit for specific performance, 

1. The defendant did not enter into the agreement. 

2. A.B. was not the agent of the defendant {if alleged by 

3. The plaintiff has not performed the following conditions— KCo 

4. The defendant did not — {alleged acts of part perf ormance). — 

, ^ LEG. REF. (IX of 1906). 

ore DOW the Indian Limitation Act, 1908 
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a _ ^ ^ A ^ ^ A ak A f A 9 9 9 r is Dot such as the defendant 

IS bound to accept by reason of the following matter — {State why). 

6. The agreement is uncertain in the following respects~(5'/o/e them). 

/. (or) The plaintiff has been guilty of delay. 

8. (or) The plaintiff has been guilty of fraud (or misrepresentation). 

9. (or) The agreement is unfair. 

10. (or) The agreement was entered into bv mistake. 

U* J*'® following are particulars of (7), (8), (9), (10) (or as the case may be). 

12. The agreement was rescinded under Conditions of Sale, No. 11 (or by mutual 
agreement). 

(In cases where damages are chimed and the defendant disputes his liabilitv to 
damages, he must deny the agreement or the alleged breaches, or show whatever other 

ground oi defence he mtends to rely on, e.g., the Indian Act. accord and satislac- 

tton, release, fraud, etc.) ' 


No. 14. 

Defence in Administration Suit by Pecuniary Legatee. 

1. -4. ^ r will contained a charge of debts ; he died insolvent ; he was entitled at his 

death to some immovable property which the defendant sold and which produced the net sum 

u-i A testator had some movable property which the defendant got in. and 

which produced the net sum of Rs. . * 

2. The defendant applied the whole of the said sums and the sum of Rs 

which the defendant received from rents of the immovable property in the payment of th® 
funeral and testamentary expenses and some of the debts of the testator. 

3. The defendant made up his accounts and sent a copy tliereof to the plaintiff on 

* ® -t , day of , , , 19 . and offered the plaintiff free access to the vouchers 

to verify such accounts, but he declined to avail himself of the defendant’s offer 

4. The defendant submits that the plaintiff ought to pay the costs of this suit 


No. 15. 

, . Probate OP Will IN SOLEMN Form 

.. L . The said will and codicil of the deceased were not duly executed accordinir to 
the provis^ns of the ^Indian Succession Act, 1865 [or the Hindu Wills Act 18701 ^ 

2. The deceased at the time of the said will and codicil respectively purDOrt to have 
been executed, was not of sound mind, memory and understanding. ^ 

tu» t • .wr r ®*®^'***®o l.hc said will and codicil was obtained by the undue influence of 
^hc plaintiff (and others acting with him whose names are at present unknown to the defen- 

I • the said will and codicil was obtained by the fraud of th^ 

fraud\° *''' ‘‘'^'"<>“‘’5 P'««n‘ knowledge, being {staU M, 

5. The deceased at the time of the execution of the said will and codicil did nor 

know and approve of the contents thereof [or of the contents of the residuary clause ?n 
the said wjU, as the cose may be]. «:)iuudi> clause m 

6. The deceased made his true last will, dated the 1st Tanuarv ifi7i u 

appointed ihc defendant sole executor thereof. inc isijanuary. 1873. and thereby 

The defendant claims — 

the plainViff?’' will and codicil propounded by 

(2) that the Court will decree probate of the will of th* j * j . . 

January, 1873, in solemn form of law. deceased dated the 1st 


To 

for 


No. 16. 

Particulars. (O. 6. R. 5.) 

. . . (Title of suit S 

The following are the particulars of (/iere a/c/e the malUrs in rested of which 
Particulars he T <> pursuan.Vo the "rder 

° pl%‘rophs ./ Lcearury^f " ordered in 

APPENDIX B. 

Process. 

c No. 1. 

Summons FOR DISPOSAL OF SUIT. (O. 5, Rr 1 5) 

r\T j ■ 

livame, description and place of residence.} 

.. . . lias instituted a suit against vou 

are hereby summoned to appear in this Courr in 


Whereas 


, ^ LEG. REF. 

» See now Act XXXIX of 1925. 



1444 


The Civil Court Manual (Imperial Acts). 


[ScH. I 


person or by a pleader duly instructed, and able to answer all material questi^s relating to 
the suit, or who shall be accompanied by some person able to answer all such questions 
on the day of 19 , at o’clock in the noon, to answer the 

claim ; and as the nay fixed for your appearance is appointed for the final disposal of the 
suit, you must be prepared to produce on that day all the witnesses upon whose evidence 
and all the documents upon which you intend to rely in support of your defence. 

Take notice that, in default of your appearance on the day before-mentioned, the 
suit will be heard and determined in your ab^en^e. 

Given under my hand and the Seal of the Court, this 

day of 19 . 

Jyidge. 

Seal. 

Notice. — 1 . Should you apprehend your witnesses will not attend of their own ac- 
cord, you can have a summons from this Court to compel the attendance of any witness, 
and the production of any document that you have a right to call upon the witness to pro- 
duce, on applying to the Court and on depositing the necessary expenses. 

2. If you admit the claim, you should pay the money into Court together with the 
costs of the suit, to avoid execution of the decree, which may be against your person or pro- 
perty, or both. 

LOC. AMS. — [Bombay.] The following note shall be inserted in red ink in Form 
Nos. 1. 2, 3, 5 and 6 : — 

“Note. — Also take notice that in default of your filing an address for service on or 
before the date mentioned you are liable to have your defence struck out”. 

[Calcutta.] Form No. 1-A. Insert the following Form: — 

^ Nos. 1, 1-A, 2=Revised H. C. Form No. (P.) 5. 

Summons to Defendant for ascertainment whether the suit 

WILL BE contested, 

(O. 5, Rr. 1. 5.) 

(Title.) 

To 

[Name, description and place of residence ] > 

Whereas has instituted a suit against you 

for you are hereby summoned to appear in this Court in 

person or by a pleader duly instructed, and able to answer all material questions relating to 

the suit [or who shall be accompanied by .some person able to answer all such questions] 

A I- .. M 1 A 1 A M A f O ^ ^ ** 


on the 
noon. 


day of 19 , at o’clock in the 

*1. To answer the claim and as the day fixed for your appearance is appointed for 
the final disposal of the suit you must be prepared to produce on that day all the witnesses 
upon whose evidence and all the documents upon which you intend to rely in supportof your 

defence. . . 

2. To state whether you contest or do not contest the claim either in whole or in part 
and if you contest to receive directions of the Court as to the date on which your written 
statement is to be filed, tlie wiiness or witnesses upon whose evidence you intend to rely m 
support of your defence are to be produced the document(s) upon which you intend to 

rely are to be filed, also the date of trial and other matters. . , i • rt 

Take notice that, in the event of your admitting the claim, cither in whole or in part 

the Court will forthwith pass judgment in accordance with such admissions, or in tne 
event of the claim not being contested the suit shall be decided at once. n .u j 

3. To answer the claim and you are directed to produce on that day all Inc ao 

ents upon which you intend to rely in support of your defence. j <iiif 

Take notice that, in default of your appearance on the day before mentioned, 
will be beard and determined in your absence. 

Given under my hand and the seal of the Court, this 

19 . 

/ 

Notice 1. — Should you apprehend your witnesses will not *\he 

you can have a summons from ihis Court to compel the attendance of "y oroduce, on 
production of any document that you have a right to call upon the witness to proauc 

applying to the 0)urt and on depositing the necessary expenses. ^ . together with the 

you admit the claim, you should pay the 
costs of this suit, to avoid execution of the decree which may be g 

property, or b«)th. „ . t' xt i . 

[Madras ] Insert the following “Note in Form No. l • . . service before 

"Note.— Also take notice that in default of your filing . out.” * . ' 

the day before-mentioned you are liable to have your defence 

^ Form Nos. 1. 1-A and 2 combined into may be for onfesfeT'^foMhe 

one in H. C. Form No. (P.) S. whether the suit wui oe 

• Strike out 1, 2 or 3 as the summons setllcment oi is 


day of 

Judge. 
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In Appendix B after Form No. 1 iMJ^Wthc following as Form No. 1-A:— 

‘No. l-A, 

Summons for ascertaining whether a suit is contested or not, and 

IF NOT CONTESTED FOR ITS IMMEDIATE DISPOSAL. (Q. 5. Rr. 1, 5.) 

{Title.) 


Whereas 


[Name, description and place of residence ] 

Whereas has instituted a suit against you 

. , , . ^ hereby summoned to appear in this Court 

in person or by a pleader duly instructed and able to answer all material questions relating 
to the suit (or who shall be accompamed by some person able to answer all such questions) 

o’clock in the noon and to state 

whether you contest or do not contest the claim and. if you contest, to receive directions of 

Court as to the date on which you have to file the written statement, the date of trial and 

otner matters. 

j .. Take notice that in the event of the claim not being contested the suit shall be 
decided at once. 

Take further notice that in default of your appearance on the day and hour before- 
inenlionedt the suit will be heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 


Seal. 


Judge. 


Notice -If you admit the claim, you should pay the money into Court together with 
the costs ot the suit, to avoid execution of the decree, which may be against vour oerson or 
property, or both. ^ k> 

[Calcutta.] Insert the following form and number it as 1-A ; — 

"No. 1 A. 

Summons to defendant for ascertainment whether the suit 
WILL be contested, (Order 5, Rr. 1 and 5,) 

To 

[Name, description and place of residence.] 

has instituted a. suit against you for 
^ . , , . , . you are hereby summoned to appear in this Court in person 

suit^on ^ all material questions relating to the 

inform the Court whether you win or^vill not con- 
tn ^”<1 in order that in the event of your deciding 

to contest the claim cither m w hole or in part directions may be given you as to the date 
upon which your written statement is to be filed and the witness or witnesses upon who.e 
evidence you intend to rely in support ot your defence arc to be prXed and also t^ 

document or documents upon which you intend to rely. 

. Take notice that, in default of your appearance on the day before-mentioned the suit 

will be heard and determined iii your absence and take further notice that in the event* of 

Claim Cither in wholc OT ill part the Court will forthwith pass judg- 
ment in accordance with such admissions. « * iwim p.iss juug 

Given under my hand and the seal of the Court, this 
day of 19 . 

Seal. 

Notice.— If you admit the claim cither in whole or in part you should come ore- 
pared to pay into Court the money due by virtue of such admission together with tTc cists 

p^op;%"oVhoth.- any decree which may be passed against y"u?persoror 

fSiND.J Insert the following in red ink in Forms 1, 2, 3, 5 and 6 -.- 

K f "f^^-~Alsotakc notice that in default of your filing an address for service on or 
before the date mentioned you are liable to have your defence struck out 


service on or 


To 


for 


Whereas 


c f 2. 

bUMMONS FOR SETTLEMENT OP ISSUES. (O. 5, Ur I and 5 ) 

(Title.) 

[A^a»ie, description and place of residence.] 


has instituted a suit against you 
you are hereby summoned to appear in this (I^urt in 


LEG. REF. 


‘ This Form was newly inserted in Madras 


by P. Dis. No. 7 of 1927. 
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person, or by a pleader duly instructed, and able to answer all material questions relating to 
the suit, or who shall be accompanied by some person able to answer all such questions on 
the ... o'clock in the noon, to 

answer the claim; and you are directed to produce on that day all the documents upon 
which you intend to rely in support of your defence. 

Take notice that, in default of your appearance on the day before-mentioned, the suit 
will be heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 

» Judge. 

Notice — 1. Should you apprehend your witnesses will not attend of their own 
accord, you can have a summons from this Court to compel the attendance of any witness, 
and the production of any document that you have a right to call upon the witness to pro- 
duce, on applying to the Court and on depositing the necessary expenses. 

2. If you admit the claim, you should pay the money into Court together with the 
costs of the suit, to avoid execution of the decree, which may be against your person or pro- 
perty. or both. 

LOC. AMS. — [Bombay.] See note under Form 1, Bombay, page 1444. 

[Sind.] See the Local Amendment of Sind for Form No. 1, Appendix B. 


To 


No. 3. 

Summons to appear in person. (O. 5, R. 3.) 

{Title.) 


Whereas 

for 

in person on the 
in the 


[Name, description and place of residence.) 

has instituted a suit against you 
you are hereby summoned to appear in this Court 
day of 19 , at o'clock 

noon, to answer the claim ; and you are directed to produce on that day 
all the documents upon which you intend to rely in support of your defence. 

Take notice that, in defualt of your appearance on the day before-mentioned, the 
suit wUI be heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge. 

LOC. AMS. — [Bombay.] See note under Form 1. Bombay, page 1444. 

[Sind.] See the Local Amendment of Sind for Form No. 1, Appendix B. 

No. -4. 

Summons in Summary Suit on Negotiable Instrument. 

(O. 37, R.2.) 

To 

[Name, description and place of residence,] 

Whereas has instituted a suit against you 

under O. XXXVII of the Code of Civil Procedure, 1908, for Rs. 
balance of the principal and interest due to him as the of a 

of which a copy is hereto annexed, you are hereby summoned to obtain leave 
the Gaurt within ten days from the service hereof to appear and defend ^he suit, and 
within such time to cause an appearance to be entered for you. In .default wbercot.tn 
plaintiff will be entitled at any time after the expiration of such ten days to obtain a 
for any sum not exceeding the sum of Rs. and the sum of Rs. f®'' ^®®* 

^[together with such interest, if any, from the date of the institution of the suit as 
Court may order]. j affi- 

Leave to appear may be obtained on an application to the Court supported oy 
davit or declaration showing that there is a defence to the suit on the merits, or that 


reasonable that you should be allowed to appear in the suit. 
Given under my hand and the seal of the Court, this 


day of 


Judge. 


LOC. AM. — [Bombay]. Substitute the following as Form No. 4 : — 

•' No. 4. 

Summons in summary suit. 

^ (0. 37. R. 2.) 

To {Title.) _ 

[Name, description and place of residence.] VXXVII of 

, Wbcteas has instituted a suit against you under O Aaa 

the Code of Civil Procedure, 1908, for (possession of * 


LEG. REF. ^ 

* Inserted by Act XXX of 1926. 
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for rent and/or mesne pro6ts, or for Rs. for and 

interest or as the case may be) you are hereby summoned within ten days from the service 
hereof to cause an appearance to be entered for you, in default whereof the plaintiff will 
be entitled after the expiration of such ten days to obtain a decree for possession and^r 
as the case may be for any sum not exceeding the sum of Rs. and the sum of 

Rs. for costs together with such interest, if any, as the Court may order. 

If you cause an appearance to be entered for you. the plaintiff will thereafter serve 
upon you a summons for judgment at the hearing of which you will be entitled to ask the 
Court for leave to defend the suit. 

Leave to defend may be obtained if you satisfy the Court by athdavit or otherwise 
that there is a defence to the suit on the merits or that it is reasonable that you should be 
allowed to defend. 

Given under my hand and the seal of the Court, this dav 

of 19 . 

Judge." 


In the 


"No. 4-A. 

Summons for Judt.ment in summary suit. 

[0. 37, R. 3 (I).] 

Court. 

Suit No. of 19 . 

Plaintiff 

r. 


FT .. . /F-j ..V Defendant. 

Upon reading the affidavit of (the plaintiff or as may be). 

Let all parties concerned attend the (Judge or Subordinate Judge, as may be) on 

• .u day of 19 . at o’clock 

in the noon on the hearing of an application on the part of the plaintiff that he be at 

liberty to sign judgment in this suit against the defendant (or if against one or some of 
several insert names) for (possession and/or for Hs. for and interest or 

as the case may be) and costs. ’ 

Dated the day of 19 

This summons was taken out by of 

Pleader for 

To »• 


To 


No. 5. 

Notice to Person who, the Court considers, should be added as 

CO-PLAlNTlFF. (O. 1, R. 10.) 

{Title.) 


[Name, description and place of residence.] 

Whereas has instituted the above suit 

AA A I -l /t- 1 . , . whereas it appears necessary that you 

should be added as a plaintiff in the said suit in order to enable the Court effectually and 
completely to adjudicate upon and settle all the questions involved. 

Take notice that you should on or before the day of 

19 , signify to this Court whether you consent to be so added. 

Given under my hand and the seal of the Court, this day of 

LOC. ANfS.”[ Bombay. ] See note under Form 1, Bombay, page 1444 

(SiNDj Seethe Local Amendment of Sind for Form No. I, Appendix B. 

No. 6. 

Summons to Legal Representative of a Deceased Dependant 

(O. 22. R. 4.) 

^ (Title.) 

To 

Wheseas the plaintiff instituted a suit in this Court on the 

day of 19 , against the defendant who has since 

deceased and whereas the said plaintiff has made an application to this Court alleging that 
you arc the legal rcpreseniative of the said d-cMsed ^nd H^«ir 

that you be made the defendant in his stead: * ^ 

You are hereby summoned to attend in this Court on the day of 

'-^^A *u in default of your appearance on the 

day specified, the said suit will be heard and determined in your absence 

Given under my hand and the seal of the Court, this day of * 


Judge. 
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fPp- -S’ee note under Form 1, Bombay, page 1444. 

[Sind.] See the Local Amendment of Sind for Form No. 1, Appendix B. 


No. 7. 

Order for Transmission of Summons for Service in the 
Jurisdiction of another Court. (O. S, R.21.)* 

(Title.) 

Whereas it is staled that 
defendant 

in the above suit is at present residing in 

: It is ordered that a summons returnable on the 

19 , be forwarded to the 

. defendant 

for service on the said — with a 


day of 


Court of 

duplicate of this proceeding. 

The court-fee of 
in this Court in stamps. 

Dated 19 


witness 

chargeable in respect to the summons has been realized 

Judge. 


To 


No. 8. 

Order for Transmission of Summons to be served on a Prisoner. 

(O. 5.R.24 ) 

(Tule.) 


The Superintendent of the Tail at 

Under the provisions of Order 5. Rule 24 of the Code of Civil Procedure, 1908, a 
summons in duplicate is herewith forwarded for service on the defendant 

who is a prisoner in Jail- You are requested to cause a copy of 

said summons to be served upon the said defendant and to return the original to this 
Court Signed by the said defendant! with a statement of service endorsed thereon by you- 

Judge. 

No. 9. 

Order for Transmission of Summons to re served on a Public Servant 

OR Soldier. (O. 5. Rr. 27,28.) 

To .. 

Under the provisions of Order 5, Rule 27 (or 28, as the case may be) of the Code of 
Civil Procedure. 1908, a summons in duplicate is herewith forwarded for service on the 
defendant who is stated to he serving under you. You are requested to 

cause a copy of the «aid summons to be served upon the said defendant and to return the 
original to this Court signed by the said defendant, with a statement of service endorsed 
thereon by you. 

Judge. 


No. 10. 

To ACCOMPANY RETURN OF SUMMONS OF ANOTHER COURT. 

(O. 5. R.23.)* 

r> J .. (Title.) 

Read proceeding from the forwarding 

for service on 

Suit No. ^ of 19 of that Court. 

Read Serving Officer's endorsement stating that the 
above having been duly taken by me on the oath of 
it is ordered that the 

with a copy of this proceeding. . 

Judge. 

Note, — T his form will be applicable to process other than summons, the service 
which may have to be effected in the same manner. 


ID 


and proof of the 
and 

be returned to the 


of 



, LFG. REF. led by the Rules of the Allahabad High 

Allahabad This form has been cancel* Court. 
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LOC. AM.— [Bomday.] Form No. 10. Amend ihc. Form as follows*— 

No. 10 

To ACCOMPANY RETURN OF SUMMONS OF ANOTHER CoURT 

(O. S. R. 23.) 

D j ... 

fin forwarding for service on 

of Court. 

Read Serving Officer s endorsement stating that the and nr^nf 

above having been duly taken by me on the oath of T ' j * . 

has been duly served. 

which b°;ffeaed i' sa^'n^ann'in"” ‘h' service of 

duly i,adcT”i dccl™aho°„ o”f 'af.^r.^c l7dr'Voo°/of‘';hcl“"' h"''"® li"" 

duly taken by me on the oath of ^ ^ , proof of the above having been 


No. 11. 

Affidavit of Process-server to accompany Return of a Summons or 

Notice. (O. 5, R. 18.) 

(.Title.) 

The affidavit of son of 


lows : — 

(1) I am a process-server of this Court. 

(2) On the day of 19 

by the Court of 

. , _ , . in Suit No. 

the said Court, dated the day of 

(3) The said 

to me, and I served the on — "^ pn 


make oath 
affirm 


and say, as fol- 


the 


notice 

19 


her 

at about 


, , summons 

I received a issued 

notice 

10 f of 19 . in 

• y , for service on 

was at the time personally known 

day of 


o’clock in the noon at by Icndcrins a copy thereof to-"'"l..and re- 

tiJc her 

• • . . , ... summons, 

qmring signature to the original 

f^®r notice. 

(a) 

(b) 

in whis''e^pr«7nce^.'^ o*" '‘cf^sed to sign the process and 
(6) Signature of process-server, 

"Of being personally known to me 

accompanied me to and pointed out to me a person whom he stated to be 

*>>*= J=aid . and I served the said o n the 

j nf notice her 

^ noon at K ♦ a . about o’clock in the 

him his by tendering a copy thereof to 

and requiring signature to the oricinali!lf!I!!l^ 

(n) "" -‘ice • 

(h) 

whosc^pie”ncV’'“'' "fused to sign the process and in 

(£>) Signature of process-server, 

o« ., 11 ^^!? . » . *, house in which he ordinarily resides beini? oer- 

sonally known to me. I went to the said house, in and there on the ^ ^ 

C. C, M.^182 


noon at 


him 


re- 


o’clock in the 
thereof to 
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day of 19 , at about o'clock in the 

noon. I did not nnd the said 

(a) 

(b) 

(o) Enter fully and exactly the manner in which the process was served, with special 
reference to Order 5, Rules 15 and 17. 

(6) Signature of process-server, 


or, 

(3) One ^ accompanied me to and there pointed out to me 

which he said was the house in which ordinarily resides. Ididnothnd 

the said there. 

(«) 

(fc) 

(o) Enter fully and exactly the manner in which the process was served, with special 
reference to Order 5, Rules 15 and 17. 

(f>) Signature of process-server, 


or, 


If substitxited service has been ordered, state fully and exactly the manner in which the 
summons was served with special reference to the terms of the order for substituted service. 
Sworn 

by the said before me this day of 

Affirmed 


19 


Empowered under section 139 of the Code of Civil Procedure^ 
1908, to administer the oath to deponents. 


LOC. AMS. — [Calcutta.) Form No. II. — Substitute the following for the exist- 
ing Form : — 

No. n. 

Declaration of Process-server to Accompany return op a Summons or 

Notice. (O. 5, K. 18.) 

(Title.) 

I a process-server, of this Court declare : — 

(1) On the day of 19 I received a issued by 


notice 

19 in the said Court, dated 


day of 


the Courtof in Suit No. of 

19 for service on 

(2) The said was at the time personally known to me, and I served the said 

summons him 

' on \ on the day of 19 , at about o'clock 

notice her 

. him his 

in the noon at by tendering a copy thereof to - ’ and requiring 


her 


her 


summons 


notice 


signature to the original 

(o) 

ib) . ^ A 

(a) Here state whether the person served, signed or refused to sign the process ana 
in whose presence. 

(5) Signature of process-server, 

(2) The said not being personally known to me pointed 

out to me a person whom he staled to be the said 

. . summons him . 
and I served the said ■ on ■ —on tnc 

notice her 

day of 19 at about o'clock in the noon at 

by tendering a copy thereof to and requiring -r signature to the original 


her 


her 


summons 

notice • 

(a) 

(a) Here "state whether the persons served, signed or refused to sign the pro 
and m whose presence. 

(^) Signature of process-server, 

or. 
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(2) The said and the house in which he ordinarily resides being personally 

known to me, I went to the said house, in and there on the day 

j o’clock in the noon, I 

did not find the said 

(a) 

(b) 

(a) Enter fully and exactly the manner in which the process was served, with 
special reference to O. 5, Rr. 15 and 17, 

(b) Signature of process-server, 

or, 

, P."® pointed out to me which he said was the 

house in which ordinarily resides. I did not find the said there 

(a) 

(b) 

(а) Enter fully and exactly ihe manner in which the process was served, with 
special reference to 0. 5, Rr. 15 and 17. 

(б) Signature of process-server, 

or, 

(3) If substituted service has been ordered, state fully and exactly the manner in 
which the summons was served with special reference to the terms of the order for sub- 
stituted service. 


[Lahore.] the following Form for existing Form No. 11 • 

No. 11. 

Affidavit op Process-server to accompany return of a Summons 

OR Notice. (O. 5, R. 18 ) 

T., iTA • r (Tille.) 

ihe alhdavit of .son of ,I 

make oath ' 

- and say as follows : — 


affirm 

(1) I am a Process-server of this Court. 

(2) On the day of 

^ issued by the Court of in Suit No. 


notice 

in the said Court, dated the 

(3) The said 

..summons him 
the said on on the 


notice 


her 


19 , I received a 
of 19 , 

day of 19 , for service on 

was at the time personally known to me, and I served 

day of 19 , at about o’clock on the 


noon at 


II * 

by tendering a copy thereof to ~zud requiring signa- 


summons 

notice 


her 


her 


ture to the original 

(а) 

( б ) 

and in wL^rpVsence.''''’''''" 

(fr) Signature of process-server, 

or, 

and ooinied u®'"® personally known to me accompanied to 

and ouUo a^Person whom he stated not to be the said . and I served 

notice 

noon at by tendering a copy thereof to-r*^ — and requiring— 1^^1-signaturc to the 


original 


summons 

notice 


her 


her 


(a) 

(b) 

(o) Here state whether the person served, signed or refused to sign the process, and 
(5) Signature of process-server, 

pcrson=?nylaown1o m, “^dinarily resides being 

pointed out to me by " 
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day of 
said 


19 .at 


fore 


o'clock in the noon I did not find the 


I enquired 
I was told that 


(a) 


(b) 

had gone to 


or, 


after 


neighbours. 

and would not be back (ill 

Signature of Process-server^ 


If substituted service has been ordered, state fully and exactly the manner in 

which the summons was served, with special reference to the terms of the order for sub- 
stituted service. 

Sworn 

by the said before me this day of 19 . 

Affirmed 

Empowered under section 139 of the Code of 
rv, ... T-T 5 1 r . . . .. Civil Procedure to administer the oath to deponents^ 

.. I iN.W.h.t'. J the following for the third and fourth parts of (3) in Form 

*(3) The said and his house in which he ordinarily resides 

being personally known to me 

went to the said house in and there on the 


pointed out to me 
day of 19 , at 

enquired from 

1 was told that 


o'clock in the ^°^^ noon, I did not find the said 


after 


had gone to 


neighbours. 

and would not be back till. 

Signature of process-server** 


No. 12. 


Noticl to Defendant. (O. 9, R. 6.) 

(Title.) 

[Name, description aud place of residence.] 

To 

^ Whereas this day was fixed for the hearing of the above suit and a summons was 
issued to you and the plaintiff has appeared in this Court and you did not so appear, but 
from the return of the Nazir it has been proved to the satisfaction of the Court that the 
said summons was served on you but not in sufficient time to enable you to appear and 
answer on the day fixed in the said summons. 


Notice is hereby given to you that the hearing of the suit is adjourned this day 
and that the day of 19 is now fixed for the hearing of the same; 

in default of your appearance on the day last mentioned the suit will be heard and deter- 
mined in your absence. 

Given under my hand and the seal of the Court, this day of 

19 . Judge. 


LOC. AM.— [NfADRAs.] After Form No. 12, insert the following as Form No. I2-A J— 

No. 12-A. 

.. . Respondent 

NOrrCE TO THE PROPOSED GUARDIAN OF MINOR 

Defendant 

(O. 32, Rr. 3 and 4.) 

[Omitted by R. O. C, 2578 of 1922, dated 8— 3— 1923 ] 


No. 13. 

Summons to Witness. (O. 16, Rr. 1, 5.) 

To 

^ Whereas your attendance is required to on behalf of the . 

in the above suit, you are hereby required [personally] to appear before this Court on 
day of 19 , at o'clock in the forenoon, and to bring w 

you [or to send to this Court]. 

A sum of Rs. , being your travelling and other .**P*n** j 

subsistence allowance for one day, is herewith sent. If you fail to comply with th s 
without lawful excuse, you will be subject to the consequences of non-attendance la 
m r, 12 of O. XVI of the Code of Civil Procedure, 1908. 
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Given under my hand and the seal of the Court, this day of 19 . 

Judge. 

Notice. — (1) If you are summoned only to produce a document and not to give evid- 
ence, you shall be deemed to have complied with the summons if you cause such docu- 
ment to be produced in this Court on the day and hour aforesaid. 

(2) If you arc detained beyond the day aforesaid, a sum of Rs. will 

be tendered to you for each day's attendance beyond the day specified. 

LOC. AM.— [Madras ] Add the following to note (1) : — 

“If the document you are summoned to produce is an entry in a letter-book, or a shop- 
book or other account in current use, and you are desirous of receiving back the document, 
you may furnish along with the document a copy of the entry." 

Insert the following as Form No. 13-A after Form No 13 in Appendix B of Schedule 


No. 13-A. 




^PP^'^dixB to the First Schedule to the Code of 

Civil Procedure, 1903, the following form shall be substituted, namely ; 

No. 13-A. 

CertiJicaU of AUenUnce to an o^rer of Gjjsrnmtnt ru’nmonfd as a witness in a suit 

to which the Crown is a Party, 

(O. XVI, r. 4-.\.) 

(Cause Title). 

This is to certify that (name) / . • . . 

Province of (name) “ CJovcrnmcnt «rv..„t' fr,™ 

' was summoned to give 

. . ... -e . . plaintiff 

evidence in his o B:iaI capicity on behalf o!* the ^bovc 

, .... • , - .. defendant 

and was m atteiiJ.ince m tlm C>urt from the j r 

to the day of , . 

that a sum of Rupees 1,,^, _ • . . 0 '^*us>vc) and 

plaintiff ” ° hy the 

ddrn7Mr'°"“^' «ib.i5tcncc allowance for day, 

accorJin* lo the .calc prccribej by the Governtneat of the Province of (nan.-) 

has been ' 

and that the .aid amonnt Government Treasury 


ern- 
:e in 

: in 

that 

his 

ern- 

the 


will be 

at to I 

Miscellaneous— Fees and 

Dated day of 

(P n n , c , or Chief Ministerial O.iaccr. 

(FortSt. George Gazette, Supplement to Part II, dated loth March, ,942.) 


Government under the head * XXI.(d) 

, 4 4 m ^ 

*9 


I d|ui I iii0 


t the 
and 
ceps 
ima- 
sued 
19 


?* in forenoon and from day to day until he shairhave 

leave to depart ; and if he witness fails to attend on the day and hour aforesaid he will be 
dealt with according to law. ^ nc »viu uc 

Given under my hand and the seal of the Court, this day of 19 

Judge, 


No. 15. 

Proclamation REQUIRING Attendance OF Witness fO 16 R my 

{Title.) ' ^ 

WHFJ.EAS it appears from the examination on oath of the serving officer that the sum- 
mons has been duly ser ved upon the witness, and whereas it appears that ihe evidence of 
the witness IS mater aland he has failed to attend incompliance with such summ.n?; 

T*"" O’’.'*" XVIof the Code of Civil Proce- 
dure, 1908, issued requiring the attendance of the witness in this Court on the day 

-- - . . .9 ^ and from day to day until 

itln^ ^ it ^ a-_aa. -1 A« t «A 


. I A A J O'clock in the forenoon, and from day to day uniill 

he shall have leave to depart; and if the witness fails lo attend on the day and hour 
aforesaid he will be dealt with according to law. ^ ^ 

Given under my hand and the seal of the Court, this day of 19 

Judge. 
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day of 
said 


19 ,at 


o'clock in the — ^^noon I did not find the 


I enquired 
I was told that 


(a) 


(b) 

had gone to 


or, 


after 


neighbours. 

and would not be back till 

Signature of Process-server, 


f 

(3) If substituted service has been ordered, state fully and exactly the manner in 
which the summons was served, with special reference to the terms of the order for sub- 
stituted service. 

Sworn 

•by the said before me this day of 


Affirmed 


19 . 


[N.W.F.P 
No. 11 : — 

“(3) Th 

being personall} 
pointed o 

day of 

enquired from 
I was tolc 


To 

Wherea* 
issued to you a 
from the retur 
said summons ' 
answer on the < 

Notice is 
and that the 
in default of : 
mined in your 

Given ur 


LOC. AM. — [Madras.] After Form No. 12, mTerMlic 

No. 12-A. 

Notice to the proposed guardian op minor 


Respondent 


Dependant 

(O. 32, Rr. 3 and 4.) 

[Omitted by R. O. C. 2578 of 1922, dated 8—3—1923 ] 


No. 13. 

Summons to Witness. (0.16, Rr. 1, 5.) 


{Title.) 

To 

Whereas your attendance is required to on behalf of the . 

in the above suit, you are hereby required [personally] to appear before this Court on i 
day of 19 , at o'clock in the forenoon, and to bring wiin 

you [or to send to this Court]. . . and 

A sura of Rs. , being your travelling and other 

subsistence allowance for one day, is herewith sent. If you fail to comply with in s 
without lawful excuse, you will be subject to the consequences of non-attendance la 
in r, 12 of O. XVI of the Code of Civil Procedure, 1908. 
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Given under my hand and the seal of the Court, this day of 19 

Judge. 

Notice. — (1) If you are summoned only to produce a document and not to give evid- 
ence, you shall be deemed to have complied with the summons if you cause such docu- 
ment to be produced in this Court on the day and hour aforesaid. 

(2) If you are detained beyond the day afore.said, a sum of Rs. will 

be tendered to you for each day's attendance beyond the day specified. 

LOC. AM.— [Madras.) the following to note (1): — 

"If the document you are summoned to produce is an entry in a letter-book, or a shop- 
book or other account in current use, and you are desirous of receiving back the document, 
you may furnish along with the document a copy of the entry." 

Insert the following as Form No. 13-A after Form No 13 in Apnendix B of Schedule 
I 


No. 13-A. 

Certificate op attendance to an officer of Government Summoned 
AS a witness in a suit to which the Government is a party. 

(O. 16, K. 4-A.) 

{Cause txtie.) 

This is to certify that (name) (designation) being a Govern- 
ment servant from the province of fnamc) was summoned to give evidence in 

his official capacity on behalf of the ? — the above-^^^^and was in attendance in 


this Court from the day of 
a sum of Rupees 

travelling and subsistence for 


defendant matter 

to the day of 19 (inclusive) and that 

, . ... _ . plaintiff 

has been paid into Court by the towards his 


defendant 

day according to the scale prescribed by the Govern- 
ment of the province of (name) and that the said amount-i^iL^^^T-remitted to the 

will be 

Government treasury at 

to be credited to Government under the head/'XVI-A Miscellaneous Fees and Fines " 
Dated day of 19 

Presiding Judge or 
Chief Ministerial Officer. 


To 


No. 14 

Proclamation REQUIRING Attendance of Witness. (O. 16, R. 10.) 

{Title.) 


Whereas it appears from the examination on oath of the serving officer that the 
summons could not be served upon the witness in the manner prescribed bylaw and 
whereas U appears that the evidence ofthe witness is material, and be absconds and keeps 
out of the way for the purpose of evading the service of the summons • This nr^rl^imr 
tion IS, therefore, under rule lOof Order XVI of ihe Code of Civil Procedure, 1908 issued 

requiring the attendance of the witness in this C:ourt on the day of ' ^ 19 

, . . I -f .U forenoon and from day to day until he shall have 

d?aU «'r.h‘’ro'r'dr„g'.o ‘la'w."""'” 

Given under my hand and the seal of the Court, tliis day of 19 

Judge. 

No. 15. 

Proclamation REQUIRING Attendance OF Witness* fO ifi R 

{Title.) ' ' 

To 

Whereas it appears from the examination on oath of the serving officer that the sum- 
rnons has been duly ser ved npon the witness, and whereas it appears that the evidence of 
the witness is malerial and he has failed to attend incompliance with such summon?- 
This proclamation is, therefore, under rule 1 1 of Order XVI of the of rivJi P^l 

dure, 1908. issued requiring the attendance of the witnesVffi tSIs Court on the ‘ 

, 11 I 1 * j tUt (ortnoon, and from day to day until 

he shall have leave to depart; and if the witness fails to attend on the 3ay and hour 
aforesaid he will be dealt with according to law. ^ uuur 

Given under my hand and the seal of the Court, this day of 19 

Judge. 
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day of 
said 


19 ,at 


o'clock in the ■ °^^ noon I did not find the 

^ A 


after 


I enquired 
I was told that 


(a) 

(b) 

had gone to 


or, 


neighbours. 

and would not be back till 

Signature of Process-server^ 

(3) If substituted service has been ordered, state fully and exactly the manner in 
which the summons was served, with special reference to the terms of the order for sub- 
stituted service. 

Sworn 

by the said before me this day of 19 . 

Affirmed 

Empowered under section 139 of the Code of 
Civil Procedure to ad7ninister the oath to deponents. 
[N.W.F.P.] oMbj/itute the following for the third and fourth parts of (3) in Form 
No. 11 : — 

’(3) The said and his house in which he ordinarily resides 

being personally known to me 

— : went to the said house in and there on the 

pointed out to me 

day of 19 , at 

enquired from 

1 was told that 


o’clock in the 


fore 

after 


had gone to 


■noon, I did not find the said I 

neighbours. 

and would not be back till. 

Signature of process-server.'* 


No. 12. 


To 


Noticlto Defendant. (O. 9, R. 6.) 

{Title.) 

[Name, description and place of residence.] 


Whereas this day was fixed for the hearing of the above suit and a summon^ was 
issued to you and the plaintiff has appeared in this Court and you did not so appear, but 
from the return of the Nazir it has been proved to the satisfaction of the Court that the 
said summons was served on you but not in sufficient time to enable you to appear and 
answer on the day fixed in the said summons. 

Notice is hereby given to you that the hearing of the suit is adjourned this day 
and that the day of 19 is now fixed forthe hearing of the same ; 

in default of your appearance on the day last mentioned the suit will be heard and deter- 
mined in your absence. 

Given under my hand and the seal of the Court, this day of 

19 . Judge. 


COC. A%r.— [M adras.] After Form No. 12, insert the following as Form No. J2-A 

No. 12-A. 

XT . Respondent 

Notice to the proposed guardian op minor 

Defendant 

(O. 32, Rr. 3 and 4.) 

[Omitted by R. O. C. 2S78 of 1922, dated 8— 3— 1923 ] 


No. 13. 

Summons TO Witness. (0.16, Rr. 1, 5.) 


To 


{Title.) 


Whereas your attendance is required to on behalf of the . 

in the above suit, you arc hereby required [personally] to appear before this Court on t 
day of 19 , at o'clock in the forenoon, and to bring w 

you [or to send to this Court]. . -nd 

A sum of Rs. , being your travelling and other 

subsistence allowance for one day, is herewith sent. If you fail to comply with this 
without lawful excuse, you will be subject to the consequences of non-attendance laia 
m r, 12 of O. XVI of the Code of Civil Procedure, 190o. 
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Given under my hand and the seal of the Court, this day of 19 

Judge. 

Notice. — ( 1) If you are summoned only to produce a document and not to give evid- 
ence, you shall be deemed to have complied with the summons if you cause such docu- 
ment to be produced in this Court on the day and hour aforesaid. 

(2) If you are detained beyond the day afore.said, a sum of Rs. will 

be tendered to you for each day's attendance beyond the day specified. 

LOC. AM. — [Madras ] Wdd the following to note (1): — 

“If the document you are summoned to produce is an entry in a letter-book, or a shop- 
book or other account in current use, and you are desirous of receiving back the document, 
you may furnish along with the document a copy of the entry." 

Insert the following as Form No. 13-A after Form No 13 in ApDendix B of Schedule 


No. 13-A. 

Certificate of attendance to an officer of Government Summoned 

AS A WITNESS IN A SUIT TO WHICH THE GOVERNMENT IS A PARTY. 

(O. 16, R. 4-A.) 

{Cause tuie.) 

This is to certify that (name) (designation) being a Govern- 
ment servant from the province of fname) was summoned to give evidence in 

n- . , plaintiff . . , suit 

his official capacity on behalf of the in the above and was in attendance in 


this Court from the day of 
a sum of Rupees 

travelling and subsistence for 


defendant matter 

to the day of 19 (inclusive) and (hat 

, . ... _ . plaintiff 

has been paid into Court by the towards his 


defendant 

day according to the scale prescribed by the Govern- 
ment of the province of (name) and that the said amounl_l!iL^£fr..rcmitted to the 

_ will be 

Government treasury at 

to be credited to Government under the hcad^"XVI-A Miscellaneous Fees and Fines ” 
Dated day of 19 

Presiding Judge or 
Chief Ministerial Officer. 


No. 14- 

Proclamation requiring Attendance op Witness. (O. 16, R. 10.) 

{Title.) 

To 

Whereas it appears from the examination on oath of the serving officer that the 
summons could not be served upon the svitness in the manner prescribed bylaw and 

whereas U appears that the evidence ofthc witness is material, and be absconds and keeps 
out of the way for the purpose of evading the service of the summons : ThisorodamL- 
tion IS, therefore, under rule lOof Order XVI of the Code of Civil Procedure, 1908 issued 

requiring the attendance of the witness in this Court on the day of ’ J9 

. j aud from day to day until he shall hav^ 

leave to depart ; and if the witness fails to attend on the day and hour aforesaid he will be 
dealt with according to law. uc »viii uc 

Given under my hand and the seal of the Court, tliis day of 19 

Judge. 

No. 15. 

Proclamation requiring Attendance op Witness* (d tfi R 

{Title.) ' ' 

Whereas it appears from the examination on oath of the serving officer that the sum- 
mons has been duly ser ved upon the witness, and whereas rt appears that the evidence of 
the witness is maler.al and he has faded to attend incompliance with such summ'ns- 

T ‘iona T '*■ ’■“I' >''of Order XVI of the Code of Civil Proce- 
dure, 1908, issued requiring the attendance of the witness in this Court on the day 

I 11 . 1 ^ A j Clock in the forenoon^ and from day to day until 

he shall have leave Jo dcpirt; and if the witness fails to attend on the day and hour 
aforesaid he will be dealt with according to law. ^ *iuur 

Given under my hand and the seal of the 6)urt. this day of 19 

Judge. 
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To 


No. 16. 

Warrant of Attachment of Property op Witness. (O. 16. R. 10.) 

{Title.) 


The Bailiff of the Court. 

Whereas the witness cited 

V .. . . , . . the expiration of the period limited in the pro- 

clamation issued for his attendance, appearedfin Court; you are hereby directed to hold 
under attachment property belonging to the said witness to the value 

oi and to submit a return, accompanied with an inventory thereof, within 

days. 

Given under my hand and the seal of the Court, this day of 

10 • 

Judge. 


To 


No. 17. 

Warrant of Arrest of Witness. (O. 16, R. 10.) 

{Title.) 


The Bailiff of the Court. 

Whereas has been duly served with a summons but has failed to 

attend labsconds and keeps out of the way for the purpose of avoiding service of a 
summons]; you are hereby ordered to arrest and bring the said before the 

Court. 

You are further ordered to return this warrant on or before the day 

with an endorsement certifying the day on and the manner 
m which It has been executed, or the reason why it has not been executed. 

Given under my hand and the seal of the Court, this day 

Judge. 


To 


No. 18. 

Warrant of Committal. (O. 16, R. 16.) 

{Title.) 


The Officer-in-Charge of the Jail at 

Whereas the plaintiff (or defendant in the above-named suit) has made application 
to this Court that security be taken for the appearance of to give 

evidence (or to produce a document) on the day of 19 , 

and whereas the'Court has called upon the said to furnish such security, 

which he has f^iiled to do : This is to require you to receive the said into your 

custody in the civil prison and to produce him he fore this Court at on 

the said day and on such other day or days as may he hereafter ordered. 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 


, No. 19. 

Warrant op Committal. (O. 16, R. 18.) 

To 

The Officer-in-Charge of the Jail at 

. . Whereas whose attendance is required before 

this Court in the above-named case to give evidence {or to produce a document) has been 
arrested and brought before the Court in custody; and whereas owing to the absence of the 
plaintiff {or defendant) the said cannot give such evidence or pro- 

duce such document, and whereas the Court has called upon the said 
to give security for his appearance on the day of 19 » 

at which he has failed to do. This is to require you to receive the said 

into your custody in the civil prison and to produce him before this (^urt at 
on the day of 19 . 

Given under my hand and the seal of the Court, this day of 1^ 

Judge. 


LOC. AM. — [Allahabad,] the following Form 

No. 20. 

Application for issue of summons to a Party or witnesses. 

XT , No. of suit. 

Name of parties. 

In the Court of the 
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Date fixed for hearing 


[Form 
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APPENDIX C. 

Discovery, Inspection and Admission. 

No. 1. 

Order for Delivery of Interrogatories. (O. 11, R. 1.) 

In the Court of 

Civil Suit No. of 

/i.B. 

C.D.. E.F. zx^dGM. .. 

Upon hearing and upon reading the affidavit of 

filed the day of 19 

flic be at liberty to deliver to the 

. . . interrogatories in writing, and that the said 

that the costs of this 


19 . 

. . Plaintiff 
. . Defendants. 

It is ordered that 


No. 2. 

Interrogatories. (O. 11, R. 4.) 

. (7*i7/e <jj in No. 1, supra.) 

Interrogatories on behalf of the above-named [Plaintiff or defendant C.D\ 
examination of the above-named [defendants E. F. and G.H. or plaintiff} 

1. Did not, etc. 

2. Has not, etc. 

etc. etc. etc. 

de/e»»doM/ EJ^ is required to answer the interrogatories numbered 
[the defendant G.H. is reqmred to answer the interrogatories numbered 


for the 



the interrogatories for his exa- 


No. 3. 

Answer TO Interrogatories. (O. 11,R. 9.) 

. iPitle as in No.\, %\igvz.) 

The answer of the above-named defendant £. F. to 
mination by the above-named plaintiff. 

as follow^:-" interrogatories, I. the above-named £.F.. make oath and say 

2 } vely interrogatories in paragraphs numbered consecuti- 

ls,.uWufATf riS."*' "“■"•’cred on .he ground that 


No. 4. 

Order FOR Affidavit AS to Documents. (O. II, R. 12.) 

. (.Title as in No. I, supra.) 

Upon hearing 

It is ordered that the do within davs from 

order, answer on affidavit stating which documents are. or have been in his possession^? 

power relating to the matter in question m this suit, and that the costs of this application bl 
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No. 5. 

Affidavit as to documents. (O. 11, R. 13.) 

T . ijille as itt No. 1, supra.) 

I. the above-named defendant C.D., make oath and say as follows*- 
1. I have m my possession or power the documents relating to the inXr\ in nn^c* 
in tins suit set forth m the first and second parts of the first schedule he?rto ^ 

schedul - .he second^ptl of .he firs. 

3. I have had, but have not now, in my possession or oower the .. i *• 

to the matters in question in this suit set forth in the second schedule he«to ^ ® 

4. The last-mentioned documents were last in mv nosspssinn r>T r j j 

me of thcvi, and in whose possession ^hey [state 

^ ,1 information and belief i have not now 

and never had. in my possession, custody or power: or in the oossessinn r.i.inHv 

of my pleader or agent, or in the possession, custody or power of any other person on mv 

behalf, any account, book of account, voucher, receipt, letter, memorandum, paper or wri^ 
ting, or any copy of or extract from any such document, or any other document whatso- 
ever, relating to the matters in question in this suitor anv of (hem, or wherein any entry 
has been made relative to such matters or any of them, other than and excep th^ dS^u- 
mentsset forth in the said first and second schedules hereto. except me aocu 


u 


filed the 


No 6. 

Urder to produce Documents for Inspection. (O. 11, R. 14.) 

,, , (Titles as in No. I, supra.) 

Upon liearing and upon reading the affidavit of 

j , It , y 1*^ : It is ordered (hat the 

do. at all reasonable times, on reasonable notice, produce at situate at 

the following documents. namel>. , and that the beat liberty 

to inspect and peruse the documerits so produced, and to make notes of their contents In 

appl^cItionT all further proceedings be stayed and that the costs of this 


No. 7. 

Notice to produce Documents. (O. 1 1, R. 16.) 

. ... (Title as in No. 'i. supra.) 

« the [plainliif or defendant] requires >ou to produce for his ins- 

pection the following documer.ts referred to m jour [plaint or written statement, or affi- 
davit dated the day ot 19 ]. 

{Describe documents required.] 

'T 7 ni J J .f X.y pleader for the 

To Z., Pleader for the 


No. 8 . 

Notice to inspect Documents. (O. II. R. 17.) 
rp , . . (7 tile as in No. 1, supra.) 

lake notice that you can inspect the documents mentioned in your notice of the 
, , , «^y of 19 [except the documents numbered t” 

Uiat notice] at [viseri place of inspection] on Thursday, next, the in.sfant 

between the hours of 12 and 4 o’clock. 

Or, that the [p/fiin/i^ or rfe/e»ic/oM/] objects to giving you inspection of documents 

mentioned in your notice of the day 19 on the ground that [state the 

ground] : — t, i 


No 9. 

Notice to admit Documents. (O. 12. R. 3.) 

rr, . . , . (Title OS in No. supra.) 

J ^ ake notice that tlie plaintiff [or defendant) in this suit proposes to adduce in evi- 
dence the several documents hereunder specifier!, and that the same may be inspected by the 
defei.d.int [or plaintiff], his pleader or agent, at on between the 

and the defendant [or plaintiff] is hereby required, within forty- 
eight hours from the last -mentioned hour, to admit that such of the said documents as are 
specified to be originals were respectively written, signed or executed, as they purport res- 
pectively to have heen ; that such as are specified as copies arc true copies ; and such docu- 
ments as are st-Kcrl to have been serverl, sent or delivered were so served, sent or delivered, 
respectively ; saving all just exceptions to the admissibility of all such documents as evidence 
m this suit. 


or a 


_ __ , G H , pleader [or agent] (or plaintiff [or difettdant]. 

rf,Tr> E.F., pleader [or agent] for dejfendont[oT plaintiff]. ; ^rioinal 

[^ere describe the documents and specially as to each document whether it is original 
copy.] ^ ^ 
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No. 10. 

Notice to admit Facts. (O. 12, R. 5.) 

O'! I, supra.) 

nioJnf-ffi » P <^ef«ndantj in this suit requires the defendant for 

nLd^i several facts respectively here- 

hereby required, within six da\s from 

“'■ i-s.eVc-pt?o^%lTe 

'T T 7 c */ .7 r ^ to*" /O'- Plaintiff [or defendant]. 

lo t.f.. pleader [or agent] for defendant (or plaintiff]. 

which is required, are— 

1. lhat M. died on the 1st January, 1890. 

2. That he died intestate. 

3. That N. was his only lawful son. 

4. That O. died on the 1st April, 1896. { 

5. That O. was never married. * 


Admission of Facts Pursuant to Notice. (O. 12, R. 5.) 
rp. j , , , (Title as in No. \, snov^) 

any one other than the plaintiff [or defendant i/pa^frrcqii^Png'JKe adm^^^ 

To G.H., ^fe/d;^ror‘'rp 


Facts admitted. 


- ‘ if any, subject 

to which they are admitted. 


1 . 

2 . 

3. 

4. 

5. 


That M died on the 1st January. 1890. 
That he died intestate 

N. was his lawful son 
That O. died 

That O. was never married 



But not that he was his only lawful son. 
liut not that he died on the 1st April, 1896. 


No. 12. 

Notice to Produce (General Form). (O. 12, R. 8). 

T' i_ f Tt//e as ttt No, suora*^ 

hearing o' thU "uit al/book" p^'p"?,'; L'tTet" copied' one',e?s‘‘/„'’d“ot!,° V 

i^ E;;iS‘p^iSr~“ - — 

appendix d. 

Decrees. 

No. 1. 

Decree in Original Suit. (O. 20, Rr. 6, 7 ) 

. , {Title.) ^ 

Claim for 

This suit coming on this dav for final u e 

A A AA . 11 . plaintiff and of before in the presence of 

orde^d and decreed .hat for ,hc defendanj, it i. 

with interest thereon at the rate of /**«.” account of the costs of this suit 

of realization. P**^ Per annum from that date to date 

Given under my hand and the seal of the Court, this day of 

Judge. 


C. C. M.— 183 
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Costs of Suit. 


Plaintifr. 


Defendant. 


• « 


• • 


1. Stamp for plaint 

2. Do. for power 

3. Do. for exhibits 

4. Pleader's fee on Rs. 


5. Subsistence for witnes 

ses. 

6. Commissioner’s fee 


Rs. A. p 


7. Service of process 


Total 


« • 


Stamp for power 
Do. for petition 
Pleader's fee. 

Subsistence for witnesses 
Service of process 


Commissioner's fee 


• • 


• • 


Total 


Rs. A. p« 


LOC. AMS.— ICalcutta 1 Form No. 1. Cancet the table under the head“costsof 
suit" in the Form and substilute therefor the following: — 


Plaintiff. 


Defendant. 


Rs A. p, 


1 . 

2. 

3. 


Stamp for plaint 
Do. for power 

Stamp for petitions 
afhdavits 


and 


4. 


5. 


Cost of exhibits including 
copies made under the 
Bankers’ Books Evi- 
dence Act 1891, 

Pleaders’ fee on Rs. 


6 . 


7. 

8 . 

9. 


Subsistence and travelling 
allowances of witnesses 
(including those of 
party, if allowed by 
Judge). 

Process fees ♦. 

Commissioner's fees 

Demi-paper 


10. Costs of transmission of 

records. 

11. Other costs allowed under 

the Code and General 
Rules and Orders 


12 . 


Adjournment costs not 
paid in cash (to be added 
or deducted as the case 
may be) 

Total 


1 . 

2 . 

3. 


4. 


Stamp for power 
Do. for petitions and 
affidavits 
Costs of exhibits including 
copies made under the 
Bankers’ Books Evi- 
dence Act, 1891. 
Pleaders' fees 


Subsistence and travelling 
allowances of witnesses 
(including those of party 
if allowed by Judge) 
Process fees 


Rs A. P. 


• • 


7. 

8. 

9. 

10 . 


11 . 


Commis.«ioner’s fees 

Demi'paper 

Cost of transmission of 
records 

Other costs allowed under 
the Code and General 
Rules and Orders . . 

Adjournment costs not paid 
in cash (to be deducted 
or added as the case 
maybe) 


Total 
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in .he £orm?fdec«e™ f°'‘°w.ng for the schedule of “costs of suits 

Costs of Suit. 


• • 

or 


• • 


• » 


Plaintiff. 


1. Stamp for plaint 

2. Do. for power 

3. Do. for petition 

affidavit 

4. Costs for exhibits 

5. Pleader's fee on Rs. 

6. Subsistence — 

(а) for plaintiff or his 
agent 

(б) for witnesses 

7. Comn.issiofierjf' fee 

8. Service ot process 

9. Copying or typing 

charge 

Total 


• ■ 


• « 


ks. A. P. 


Defendant. 


Stamp for power 

Do. for petition or affi 
davit 

Costs for exhibits 
Pleaders’ fee 
Subsistence — 

(a) for defendant or 
his agent 

(b) for witnesses 
Commissioners’ fee 
Service of process 
Copying or typing charge 


ks. A. 


Total 


• • 


in the 


^ No. 2. 

Simple Money Decree (S. 34.) 

/ (Title.) 

Claim for 

for the defendant, i. i. ordered tha.M,"' H 

the sum of Ks. with inf#.r«.ct *i the 

. . PV per annum from to the da^t°" f 

said sum and do also pay Ks. the * o* *'«akzaiion of the 

rate of Per rent, per annum fro^this da e to ^ “‘'he 

day of^*'"^*^ my^hand and the seal of the Court, this ^ ^ realization. 


Costs of Suit. 


Judge. 


Plaintiff. 


Defendant. 


1. Stamp for plaint 

2. Do. for power 

3. Do. for exhibits 

4. Pleaders' fee on Rs. . 

5. Subsistence for wit 

ness 

6. Commissioners’ fee 

7. Service of process 

Total 


Ks. A. p, 


Stamp 


— p for power 
Do. for petition 


I ks. A. P, 


iwi I^CIIllOn 

Pleaders' fee 

Subsistence for witnesses 
Service of orocess 


Aor 

Service of process 
Commissioners' fee 


Total 


LOC. AM''. — [Calcutta.] Form No. 2 i 

suit” and siijstitute therefor the following ^ under the head '* 

Costs of suit. 


costs of 


Plaintiff. 


1 . Stamp for plaint 

2. Do. for power 


Rs, A. p, 


1 . 

2 . 


Defendant. 


Stamp for power 
Do. for petition and affi- 
rtaviis 


ks. A. 
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Plaintiff. 


Defendant. 


6 . 


7. 

8 . 

9. 

10 . 


Stamp for petition and 
affidavits 


Costs of exhibits inclu- 
ding copies made 
under the Bankers' 
Books Evidence Act, 
1891 

Pleaders' fee on Rs. 


• • 


Subsistence and travelling 
allowance of witnesses 
(including those of 
party, if allowed by 
Judge) 

Process fees 
Commissioners* fees 
Demi-paper 

Cost of transmission of 
records. 


11. Other costs allowed under 

the Code and General 
Rules and Orders. 

12. Adjournment costs not 

paid in cash (to be 
added or deducted as 
the case may be). 


4. 


5. 


11 


Costs of exhibits inclu- 
ding copies made under 
the Bankers’ Books 
Evidence Act, 1891. 
Pleaders’ fee 


Subsistence and travel- 
ling allowance of wit- 
nesses (i n c 1 u d ing 
those of party if al- 
lowed by Judge) 
Process fees •• 


Commissioners’ fees 

Demi-paper 

Cost of transmission of 
records 

Other costs allowed 
under the Code and 
General Rules and 
Orders 

Adjournment costs not 
paid in cash (to be 
added or deducted as 
the case ^ ■ c ) 


Rs. 


A. r. 


Total 


Total . • 


[Rangoon]. After Form No. 2 mrer/ the following as Form No. 2-A:— 


2-A. 

Decree in a compromised suit where proceedings are 

STAYED UPON THE TERMS OF THE COMPROMISE. 

(0.23, R. 3.) 

{Title.) 


Claim for 


This suit coming on this day for final disposal before in the presence of 

for the plaintiff and of for the defendant, it is 

ordered that the agreement 

dated , set out in the schedule hereto be recorded and it is decreed that all 

further proceedings in this suit be, and the same are, hereby stayed upon the 
said agreement, except for the purpose of carrying the same into effect, for which pur- 
pose the parties are to be at liberty to apply. r 


Given under my hand and the seal of the (^urt, this 
19 . 


day of 


Judgti 
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SCHEDULE. 
(^greewent.) 
Costs op suit. 


Plaintiff. 

Defendant. 

1. Stamp for plaint 

2. Stamp for power 

3. Stamp for exhibits 

4. Pleader’s tee on Rs. 

5. Subsistence for witnes- 

ses. 

6. Commissioner's fee 

7. Service of process 

Total. 

Rs. A. Pg 

1. Stamp for power 

2. Stamp for petition 

3. Pleader’s fee 

4. Subsistence for witnesses. 

5. Service of process 

6. Commissioner's fee 

Total 

Rs, A. P. 

I 

» 


No. 3.* 

Preliminary decree fop foreclosure. 

(O. 34, R. 2.— Where accounts are directed to be taken.) 

This suit coming on this day. eic. ; it is hereby ordered and decreed that it 

be referred to , r , Commissioner to take the accounts following 

(0 an account of what is due on this date to the plaintiff for principal and inte- 

rest on his mortgage mentioned in the plaint (such interest to be computed at the Jatc 

payable on the principal or where no such rate is 6xcd. at six per cent. Vr annum of at 
such rate as the Court deems reasonable) • per annum or at 

th. plaintiff or 

Without the Wilful default of the plaintiff or such person might have been so received'^ 

f / account of all sums of money properly incurred by the plaintiff up to this 

date for costs, charges and expenses (other than the costs of the suit) ,n re^Dect^of the 

morlgagc-secunty. together with interest thereon (such interest to be comr med at the rate 

agreed be w„n ilje parties or. failing such rate at the same rate as is payable on the princi- 
pal. or falling both such rates at nine per cent, per annum) ; payaoie on me pnnci 

iu-. account of an> loss or damage caused to the mortgaged property before 

this date by any act or omission of the plaintiff which is destructive of. or ^ermanVntW 

injurious to, the property or by his failure to perform any of the duties imposed UDon him 
by any Ia\v for the lime being m force or by the terms of the morigage-decd. ^ 

further ordered and decreed that any amount received under 
clause (ii) or adjudged due under clause (m) above, together with interest thereon shall 
6rst be adjusted against any sums paid b> the plaintiff under clause (iti) fogftberTiUi ime- 
rest f^licreori, and ihe balance, if any, shall be added to the mortgage-money or as the race 

received, it shall be confii med and ’countersigr^d" ^ubjecT^io'^fuch *rood^fi*^ 

(1) that the defendant do pay into Court on or before the dav of 

^urt, such sum as ,1.; "oun 7hln fin§ i'ue'TS .’lirsim 1?!^' 
the costs of the suit awarded to the plaimiff- 

mav fixpf”s„’i.raro '„”,‘'as",rcSurT^a; o7 

to the Code of Civil Prcccdure. )9f8.^fl e nlaimiff Vh?/i Schedule 

possession or power telalirg lo ihe irorigaged prone itv^n^the7? 7' 

docurrents shall fe delivered ever to the VferdaTo/ o c,7f mentioned, and all such 
^ ^f»€roart. or to si ch person as he ap points, and 

’These new 11 have been have been added 

substituted for old forms 3 to 11 by the foreelo* ® final decree in a suit for 

Transfer of Property (Amendment) Supple- morlBairor 

mcnlary Act (XXI of 1929). ^"O'^'gagor pays the amount of the decree. 
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the plaintiff shall, if so required, re-convey or re-transfer the said property free from the 
said mortgage and clear of and from ail incumbrances created by the plaintiff or any person 
claiming under him or any person under whom he claims and free from all liability whatso* 
ever arising from the mortgage or this suit and shall, if so required, deliver up to the 
defendant quiet and peaceable possession of the said property. 

5 And it is hereby further ordered and decreed that, in default of payment as afore- 
said, the plaintiff shall oc at liberty to apply to the Court for a final decree thit the defen- 
dant shall tnenceforth stand absolutely debarred and foreclosed of and from all right to 
redeem the mortgaged property described in the Sche Jule annexed hereto an i shall, if so 
required, deliver up to the plaintiff quiet and petceable possession of the said property; 
and that the parties shall be at liberty to apply to the Court from time to time as they 
may have occasi<>n, and on such application or otherwise the Court may give such direc- 
tions as it thinks fit. 

SCHEDULE. 

Description of the mortgaged property. 

LOC* AM . — [Rangoon.] Substitute following: — 

No. 3. 

Preliminary decree for foreclosure. 

{Title.) 

This suit coming on this day of ; It is hereby ordered and declared 

that the sum of Rs. hemg costs of this suit shall be paid by the defendant No. 

to the * ; and it is declared that the amount due by the defendant No. 

to the plaintiff is the sum of Rs- being the balance of account as shown in the 

schedule hereto ; and it is further declared that the plaintiff shall be entitled to apply for 
and obtain a final decree for foreclosure of the mortgage in suit : provided that the defen- 
dant, or* 

may apply for and obtain a decree for redemption of the mortgage on payment into 
Court of the amount so declared to be due on or before tlie day of 

and on compliance with all further orders of the Court and on payment of such further 
sums as the Court may determine to be payable on finally adjusting the account up to the 


date of payment. 

SCHEDULE. 

1. Due to the plainti ff for redemption .. Rs. 

2. Due to tlic plainti ff for co'ts of .suit .. Rs. 

3. Due to the plaintiff for costs, etc., in respect of the mortgage .. Rs« 

4. Less costs, etc., in respect of the mortgage due to the defendant No. Rs. 

Less costs of suit due to the defendant No. *. Rs. 


Due to the plaintiff .. Rs. 


No. 3-A. 

Preliminary decree for foreclosure. 

(O. 34, R. 2. — Where the Court declares the amount due.) 

{Title.) 

This suit coming on this day, etc.; it is hereby declared (hat the amount 

due to the plaintiff on his mortgage mcntlonc l in the pl.iint calculated up to this 
day of is the .sum of Rs. for principal, the sum of I'^s. lor inte 

on the said prinicipal, the sum of Rs. for costs, charges and expens 

(other than the costs of the mil) properly incurred by the plaintiff in respect of the mo 

;r with intcrc<^t thereon, and the sum of Rs. for the costs ot this 


gage security, togelhe 

suit awarded to the plaintiff, rn iking in all the sum of Rs- 

2. And it is hereby ordered an.l decreed as follows : — , 

(i) that the defendant tlo pay into Court on or before the <lay 

or any later date up to which time for payment may be extended by the Court 

(ii) th^t.on sucli payment and on p.-'yment thereafter *'**'*^^^*^, 5 ^ */'lh^ 3 uit 

may fix of such amount as the Court may adjudge due in respect such 

and such costs, charges and expenses as may be payable under , 1 ,^ pirst Sche- 

subsequent interests as may be ji.ayable under rule 11. of Order Aaai v documents 

dule to the Code of C!!ivil Procedure, 190X, (lie pl.*iniiff shall bring ‘[J*® ^ . mentioned, and 

in his possession or power relating to tlie mortgaged property m tnc p as he ap- 

all such documents shall be delivered over to the defendant, or to f 


* Or as otherwise apportioned. 

* Any other party to the suit who has a 


riglit to redeem plaintiff's mortgage. 
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points, and the plaintiff shall, if so required, reconvcy or r«-transfer the said property free 
Irom the said mortgage and clear of and from all incumbrances created by the plaintiff or 
any person claiming under him or any person under whom he claims and free from all lia- 
bility whatsoever arising from the mortgage or this suit, and shall, if so required, deliver 
up to the defendant quiet and peaceable possession of the said properly 

♦u ‘ further ordered and decreed that, m default of payment as afore- 

^ to the Court for a final decree that the defendant shall thencc- 

lorth stand absolutely debarred and foreclosed of and from all right to redeem the mort- 
gaged property described in the Schedule annexed hereto and shall, if so required, deliver 

I? K peaceable possession of the said property ; and that the parties 

shall be at liberty to apply to the Court from time to time as they may have occasion, and on 
such application or otherwise the Court may give such directions as it thinks fit. 

SCHEDULE. 

Description of the mortgaged property. 

No. 4. 

Final decree for foreclosure 
(O. 34, k. 3.) 

Upon reading the preliminary decree passed in this suit on the dav of 

and further orders (if any) dated the rfau *1 r 

tion of the plaintiff dated the of for a fin.l dlrVI'l 

that the payment directed by the said decree and orders 
has not been made by the delendant or any person on his behalf or any other per«on entitled 

'1 or.lered and decreed that the defendant and all persons claiming through 

ri.h." f f" absolutely debarred and foreclosed of and fror^ 111 

nght of redemption of and ,n the property in the aforesaid preliminaiy decree men°i™ned • 

df/endani bftn possession of the said mortgaged property) that ihe defendant 
shall deliver to the plaintiff quiet and peaceable possession of the said mortgaged property] 

^ IS hereby further declared that the whole of the liability whatsoever of the 

twl'suiru h'ereb^ d^^c^ - '•'« P'-"‘ - 

day he‘;e^n^jter'?e.»re7"’’r'‘’^ ^“bsUK.Ie ■•the 

(6) bor clause (2) of the said form : — 

«i • payment is not made on or before the said day of 19 the 

plaintiff shall be entitled to apply to the Court for a final decree for sale * 

(c) clause (3) of the said /orm. 

[Rangoon].— 5'n6fli/M/e the following for form 4:— 

No. 4. 

Final decree for foreclosure. 

(Title.) 

?ot'p;V“fo^a‘aecr^^rre‘d^"p" “nf ■ 

It IS hereby ordered and decreed that the defendants Nos. and all ner^nn^ 

claiming through or under them or any of them are hereby absolutely debarred from ^11 
right of redemption of the property described in the Schedule hereto ^and that the dIfen- 

hereto and ^ ^ *''' 

Sion ofthe said^^ore^ty"’ “> 'he Plaintiff posses- 

SCHEDULE. 

The mortgaged property. 

The mortgage. 

No. .•>. 

II D ^ decree FOR SALE. 

(U. 44. K. 4.-Whcrc accomits are directed to be taken.) 

it he the CommissiS 


* Words not required to be deleted. 
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of the income of the mortgaged properly received up to this date bv 
nui fhp'" K Other person by the order or for the use of the plaintiff or whfch with- 

out the wilful default of the plaintiff or such person might have been so received ; 

account of all sums of money properly incurred by the plaintiff up to this 
date for costs, charges and expenses (other than the cost of the suit) in respect of the 

together with interest thereon (such interest to be computed at the rate 

failing such rate, at the same rate as is payable on the 
principal, ott failing both such ratesj at nine per cent, per annum) ; 

A., an account of any loss or damage caused to the mortgaged property before this 

the plaintiff which is destructive of. or permanentlyinju- 

perform any of the duties imposed upon him by 
any law for the time being in force or by the terms of the mortgage deed. ^ 

2. And it is hereby further ordered and decreed that any amount received under 
clause (ii) or adjudged due under clause (it/) above, together with interest thereon, shall 
hrst be adjusted against any sums paid by the plaintiff under clause (in), together with in- 
terest thereon and the balance, if any, shall be added to the mortgage-money or, as the 
case may be. be debited in reduction of the amount due to the plaintiff on account of inter- 
est on the principal sum adjudged due and thereafter in reduction or discharge of the prin* 

3. And it is hereby further ordered that the said Commissioner shall present the 

account to this Court with all convenient despatch after making all just allowances on or be- 
tore thc day of and that upon such report of the Commissioner being 

received, it shall be confirmed and countersigned, subject to such modification as may be 
necessary after consideration of such objections as the parlies to the suit may make. 

4. And it is hereby further ordered and decreed — 

(0 that the defendant do pay into Court on or before the day of 

or any later date up to which time for payment may be extended by the Court, such sum as 

the Court shall find due and the sum of Rs. for the costs of the suit awarded 

to the plaintift ; 


(it) that, on such payment and on paynicnt thereafter before such date as the Court 
nx of such amount as the Court may adjudge due in respect of such costs of the suit 
and such costs, charges and expenses as may be payable under rule 10, together with such 
subsequent interest as may be payable under rule II of Order XXXIV of the First Schedule 
to the Code of Civil Procedure# 1908, the plainiifT shall bring into Court all documents in 
his possession or power relating to the mortgaged properly in the plaint mentioned, and all 
such documents shall be delivcrcrl over to the defendant, or to such person as he appoints 
and the piaintiff shall, if so required, recon vcy or rc- transfer (he said property free from the 
mortgage and clear of and from all incumbrances created by the plaintiff or any person 
claiming under him or any person under whom lie claims and shall, if so required, deliver 
up to the defendant quiet and peaceable possession of the said property. 

hereby furtlicr ordered and decreed tfiat, in default of payment as afore- 
said, the plaintiff may apply to the Court for a final decree for the sale of the mortgaged 
property ; and on such application being made the mortgaged property or a sufficient part 
thereof shall be directed to be sold; an<l for the purposes of such sale the plaintiff shall 
produce before the Court, or such officer as it appoints, all documents in liis possession 
or power relating to the mortgaged property. 


hereby further ordered and decreed tliat the money realised by such 
sale shall be paid into Court and shall be <Iuly applied (after deduction therefrom of (he 
expenses of the sale) in payment of the amount payable to the plaintiff under this decree 
and under any further orders that may be passed in this suit and in payment of any amount 
which the Court may adjudge due to the plaintiff in respect of such costs of the suit, and 
such costs, charges and expenses as may be payable under rule 10, together with such subse- 
quent interest as may be payable under rule II of Order XXXIV of the First Schedule to 
the Code of Civil Procedure, I90H, and that the balance, if any, shall be paid to the defen- 
< ^nt or other persons entitled to receive the same. 

7. And it is hereby further ordered and decreed that, if the money realised 
sale shall not be sufficient for payment In full of the amount payable to the plaintiff as a o 
said, the plaintiff shall be at liberty (where such remedy is open to him under 
his mortgage and is not barred by any law for the time being in force) to apply tor a p 
sonal decree against the defendant for the amount of the balance ; and that the ^curh 

Jibcrty to apply to the Court from time to lime as they may have occasion, and 
application or otherwise the Court may give such directions as it thinks fit. 


i 
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SCHEDULE. 

Description of the mortgaged property. 

LOC. AMS.“[BoMBAy]. In Form No. 5. For clause {Z) substitute — 

.Q ^2) That if such payment is not made on or before the said day of 
ly , the defendant shall be entitled to apply for a final decree for foreclosure or sale”. 
[Kancoon.]. — Substitute the following: — 


No. 5. 

Preliminary decree for sale. 

{Title.) 

tu on this day of ; it is hereby ordered and decreed 

t^hat the sum of Ks. being costs of this suit shall be paid by the 

defendant No. to the » and it is declared that the amount 

due to the plaintiff by the defendant No. the sum of Rs. beine 

the ba|an« of account as shown in the Schedule A hereto ; and it is further declared that 

in suit*"^*” entitled to apply for and obtain a final decree for sale of the property 

Provided that any of the defendants Nos. may apply for and obtain a decree 

for redemption of the mortgage on payment into Court of the amount so declared to be 
due on or before the day of and on compliance with all further 

orders of the Court and on payrnent of such further sums as the Court may determine to 
be payable on finally adjusting the account up to the date of payment. 

And it is further declared that the amount due to the parties to the suit whose claims 
have been proved, and the priorities of such parties to payment out of the sale proceeds, are 
as shown m Schedule B hereto. 


SCHEDULE A. 

L Due to the plaintiff for principal and interest on the mortgage 

2. Due to the plaintiff for costs of suit 

3. Due to the plaintiff for costs, etc., in respect of the mortgage 
Less costs, etc., due to the defendant No. 

4. Less costs of suit due to the defendant No. 

Due to the plaintiff Jrom defendant No. 


Order of Priority, 
1 * 

2 . 

3. 


SCHEDULE B. 

Party. 


. . Rs. 

. . Rs. 
.. Rs. 
.. Rs. 



Rs. 


Amount due. 


• • 


No. 5“A. 

OA r, Preliminary decree for sale. 

(O. 34, R. 4.— when the Court declares the amount due.) 

(TiHe) 

to the plai;^To“Z""tn“o"r;gage „tentione''cfr;.'.'£e 

ft'' “merest on the'saldmin^i^aVte sum of Rs. ‘’""“rr'co,'ts"cha“r«s^a d 

(other than the costs of the suit) properly incurred by the plaintiff in respect oMh^mnrf 
gage-sccurity, together with interest thereon, and the sum of Rs rc-pect of the mort- 

for the cos^ts of the suit awarded to the plaintiff, making m all the sum of Rs 
2. And It is hereby ordered and decreed as follows- 

(«) that the defendant do pay into Court on or before the dav of 

of Rs ' *’= extended by the Court^ ?he said sum 

(iV) that on such payment and on payment thereafter before such date as the. Tourf 
may fix of such amount as the Court may adjudge due in respect of such costs of fh^suk 
and such costs, charges and expenses as may be payable under rule lo" togethe? with such 
subsequent interest as may be payable under rule 11 of Ord<*r WYiv If ir® * c u !i . 
to the Code of Civil Procedure. 1908, the plaintiff shal 
possession or power relating to the mortgaged property in fhe nIaiiS m 
documents shall be delivered over to thf defendam o^to such^^^^^^^ 

the plaintiff shall, if so required, reconvey or re-transfer the said propirw fr«7rom “tht 


^ Or as otherwise apportioned. 
C. C. M.— 184 


Ora specified part thereof. 
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said mortgage and clear oi and from all incuml-rances created by the plaintiff or anv ner- 
son claiming under him or any person under whom he claims and shall if so 
deliver up to the defendant quiet and peaceable possession of the said property. ^ 

said fh. nwT /V ordered and decreed that, in default of payment asafore- 

Lri nn ^ ^ ^ for the sale of the mortgaged pro- 

’f n k r ' 1 “ hemg made, the mortgaged property or a sufiicient part 

thereof shall he directed to be sold ; and for the purposes of such sale the plaintiff shaU 

Dower reH ^na^ documents in his possession or 

power relating to the mortgaged property. 

sal,’ chill ordered and decreed that the money realised by such 

oensps JIiT ^ applied (after deduction therefrom of the ex- 

Snder anv fnrfW n 'J amount payable to the plaintiff under this decree and 

whlrhfh-r hat maybe parsed in this suit and in payment of any amount 

su*^h cosrs^rhn^^ due to the pl.untiff in respect of such costs of the suit, and 
spm.Pn^Vn.‘«r« cxpenscs as may he payable under rule 10. together with such sub- 

foTht r ^ f r- n of Order XXXIV of the First Schedule 

dant ^ l^alance, if any, shall be paid to the defen- 

<iant or other persons entitled to receive the same* 

sale slfall nof^hl ordered and decreed that, if the money realised by such 

IforesaiVl payment m full of the amount payable to the plaintiff as 

ter^ of hie m^ ?^ (where such remedy is open to him under the 

for a nprsnn^l t)eing in force) to apply 

a?e at hhPrTv against the defendant for the amount of the balance; and the parties 

such an^pLHnn o as they may have occasion, and on 

such application or othcrw is** the Court may give such directions as it thinks fit. 

SCHEDULE. 

Dcscrif>liott of the mortgaged property. 

No. 6. 

Fl^iAL DECRI'F. FOR SALE. (O. 34, R. 5.) 
rr ,• {Title) 

Upon reading the preliminary decree passed in this suit on the day of 

and further orders (if any) dated the day of 

if! of the plaintiff dated the day of for a final decree 

I lieanng the parties and it appearing that the payment directed by the said decree 

C.N .. i ^ been made by the defendant or anv person on his behalf or any other per- 

son entitled to redeem the mortgage : 

• A ^ mortgiged property in the aforesaid prelimi- 

nary decree mentioned or a suffi ;irnt part thereof be sold, and that for the purposes of 

such sale the plaintiff shall produce before the Court or such officer as it appoints all 
documents in his possession or p iwcr relating to the inorfgaeed property- 

i II u ^7^-^ hereby further orrlcred and decreed that the money realised by such sale 
shall be paid mto the Court and sltall be duly applied (aHer deduction therefrom of the ex- 
penses of the sale) in payment of the amount payable to the plaintiff under the aforesaid 
preliminary (1-crec and uiulcr any further orders that may have been passed in this suit 
and in payment of anv amount which th** Court may have adjudgc<l due to the plaintiff for 
such costs of the suit including the costs of this application and such costs, charges and 
expenses as may be payable under rule 10, together with such subsequent interest as may 
be payable under rule 11 of Order XXXIV of the First Schedule to the Code of O’vil Pro- 
cedure. Iv08 and tliat the balance, if any, shall be panl to the defendant or otlier persons en- 
titled to receive the same. 

LOC. AM. — [Rangoon]. Substitute the following; — 

No. 6. 

Final dfcref for sale. 

(Title) 

Upon reading the preliminary decree passed in this suit on the day ot_ 

and further orders dated the and the application of the L'**’’** / 

dated the day of for a final «lecrec, and after hearing the parties, 

on it appearing that pavment of ihe sum found due by tlie preliminary decree and cornp - 
ance with the further orders of the Court has not been made within the time speci y 
any party entitling him t ■ apply for a decree for redemption : . jp the 

It is hereby orderc-l and <iccrccd lint the mortgaged property --ofjyce 

Schedule A hereto* be sold, and that for tlic purposes of such sale the parties ® J* j _ q- 
before the Court or such offi'cr as it appoints all documents of title in their p 
power relating to the said property; 


’Ora specified part. 
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And it is further ordered and decreed that the proceeds of the sale (after deduction 
therefrom of the expenses of the sale) shall, subject to any ordirs as to ^cltjng ofl the 
amount due against the purchase menty, be paid into Court and applied U) pa> mei.t of the 

amounts found due to the parties utidcr the preliminary decree and further orders of tlie 

Court in the order of priority as shown in the Schedule B hereto 

It is further de.;lared that the mortgages in respect of which the amounts are shown 
as due m Schedule 13, and the right to redeem the same, sliall be extinguished, e xcer^t as to 
the right of any party entitled thereto to obtain a personal decree against the mortgagor 
for any balance unpaid. 

SCHEDULE A. 

The Property. 

SCHEDULE B. 

Order of Priority. Parly. Amount due 

2 


r, No. 7. 

Preliminary decree for redemption where on default op payment by mortgagor a 

DECREE FOR PCKECLOSURE IS PASSED. 

(O. 34, R. 7.— Where accounts are directed to be taken ) 

{Title.) 

Tins suit coming on tins day, etc., it is hereby ordered and decreed that it 

be reterred to as the Lommisstoner to take the accounts following — 

(0 an account of what is due on this date to the defendant for principal and in- 
terest on the mortgage mentioned in the plaint (such interest to be computed at ihe rate 
payable on the prmcipa or where no such rate is fixed, at six percent, per annum or at 
such rate as the Court deems reasonable) ; ^ 

.U 1 f an account of the income of the mortgaged property received up to this day by 

the defendant or by any otiicr person by order or for the use of the defendant or which with- 
out the wilful default of the defendant or such person might have been so received : 

money properly incurred by the dclendant up to 

hisdate for costs, charges and expenses (other than the costs of the suit) in respect of 

.'ntcrest thereon (such interest to be computed at the 
rate agreed between the parity, or, failing such rate, at the same rate as is pa\able on the 
principal, or, failing both such rates, at nine per cent, per annum) ; 

an account of any loss or damage caused to the mortgaged property before 
this date by any act or omission of the defendant which is destructive of. or petmanently 
injurious to, the property or by his failure to perform any of the duties imposed upon him 
by any law for the lime being in force or by the terms of the mortgage-deciL ^ 

2. It is hereby further ordered and decreed that any amount received under clause 
(ii) or adjudged due under clause (i^) above, together wiih interest thereon, shall be adjus- 

and n‘t Under clause (»») together with interest there- 

S K?».. I • * sliall be added to the mortgage money, or. as the case m y be, be 

debited in reduction of the amount due to Ihe defendant on account of interest on the prin- 
cipal sum adjudged due and thereafter in reduction or discharge of the principal ^ 

3. And it is hereby further ordered that the said Commissioner shall present the 

accounttothisCourt withal! convenient despatch after making all just allowances on or 
bclore the day of *bat upon such report of the Commissioner 

countersigned, subject to such modificati<m as 
may be necessary after consideration of such objection as the parties to the suit may make. 

4. And it is hereby further ordered and decreed 

(0 that the plainiiff do pay into Court on or before the dav of 

rrourJYh'a?,' :re‘‘'cos'’/or.S‘"dr^” T, r 

the defendant; the suit awarded to 

(ti) that, on such payment, and on Da\ment .. u j . 

C^urt may fix of such amount as the Court may adjudge due In respect of smeh' cotfs'of 
the suit and such costs, charges and expenses as may be payaS und?r r fo toee b^r 
with such suhscqueni interest as may be payable under r 1 1 n vvvnr toj^ether 

Schedule to.the. Code of Gvil Procedure. the^defeVdint lah ^rbig' into Court^^l! 
documents m his possession or power relating to the moilgaged properly in the nhint 
mentioned and all such documents shall be delivered over to the pla^rti^ or to such 
person as he appoints, and the defendants shall, if so required, reconvry or re-%ansfeJ the 
said property free from the said mortgage and clear of and from all incumbrances crea Id 

by the defendan or any person claiming under him or any person under whom jfe claim. 

and free from all liability whatsoeyer arising from the mortgage or this suit a/^d shalMf 
so required, deliver up to the plaintiff quiet and peaceable possession of the said property ^ 



1468 


The Civil Court Manual (Imperial Acts). 


[ScH. I 

JhVi f mortgaged property described in the Schedule annexed hereto and 

nroni-M ^*^,7 “P defendant quiet and peaceable possession of the said 

property .and that the parties shall be at liberty to apply to the Court from time to time as 
d^ecHo^s « iMhinkrfi't o'1'«wi3e the Court may give such 

SCHEDULE. 

Description of the mortgaged property. 

LOC AM.— [Rangoon ] Substitute the following 

r. No- 7. 

Decree against mortgagor personally for balance after the sale of the 

M0R7GA(;eD property. 

, {Title.) 

the and reading the final decree 

1 r . , and the Court being satisfied that the net 
proceeds of the sale held under the aforesaid decree amounted to Rs. and have 

to the parties, leaving balance (s) due as shown in the Schedule hereto ; and that 
the balance due to and are legally recoverable from the > 

personally; 

It is hereby ordered and decreed that the i do pay to ■ 

lu! A c further interest at the rate of six percent, per annum 

fh#> r cl r^r up to the date of realuation of the said sum, and 

the costs of this application. ’ 

SCHEDULE. 

Amount due. Balance unpaid 


2 . 

3. 


» • 

• • 

« • 


„ No 7-A. 

rRELtMINARY DECREE FOR REDEMPTION W'HKRF O.V DEFAULT OP PAYMENT BY MORTGAGOR A 

BECREE FOR SALE IS PASSI D. 

(O. 14. R. /.—Where accounts are directed to be taken.) 

'Ti; •. (Title.) 

^ A- d^y* etc. ; it is hereby ordered and decreed that it 

errec to as the Commi«sioner to take the accounts following: — 

an account of wh.atis due on this date to the defendant for principal and 
’ I mentioned in the plaint (such interest to he computed at the rate 

p on the j^incipal or where no such rate is fixed, at six per cent, per annum or at 

such rate as the Court deems reasonable) ; 

. , account of the income of the mortgaged properly received up to this date 

Dy the defendant or by any other person by the order or for the use of the defendant or 
w ic vyithout the wilful default of the defendant or such person might have been so 

. . . account of all sums of money properly incurred by the defendant up to 

this <Iate for costs, charges and expenses (other th.in the costs of the suit) in respect of 

the mortgage security together with interest thereon (such interest to be computed at 
the rate agreed betwecri the parties, or, failing such rate, at the same rale, as is payable 
on the principal, or, failing both such rates, at nine per cent, per annum) ; 

ao account of any loss nr damage caused to the mortgaged property before 
this date by any act or omission of the defendant which is deslriictivc of, or permanently 
injurious to, tlic property or by his failure to perform any of the duties imposed upon 

him by any I.tw for the time being in force or by the terms of the mortgage-deed. 

, 2. And it is hereby further ordered and decreed that any amount received under 

u or adjudged du^ under clause (iv) above, together with interest thereon, 

shall first be adjusted against any sums paid by the defendant under clause (in) together 
with interest thereon, and the balance, if any, shall be added to the mortgage-money, or as 
the ca«e may be. be debited in reduction of the amount due to the defendant on accoun 
of interest on the principal sum adjudged due and thereafter in reduction or discharge 

the principal. 

3. And it is hereby further ordered that the said Commissioner shall P*"®^*”* 


o. Ana It IS hereby further orderen that the said Commissioner snan 
account to this Court with all convenient despatch after making all just allowances 


^ Mortgagor. 
Mortgagee. 


*Being the date of payment of proceeds 
of sale as aforesaid. 
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before the day of, and that, upon such report of the Commissionor beinc 

received, it shall be conurmed and countersigned, subject to such modification as may be 
necessary after consideration of such objections as the parties to the suit may make. 

4. And it is hereby further ordered and decreed — 

(i) that the plaintiff do pay into Court on or before the day of 

or an^y later date up to which time for payment may be extended by the Court, such sum as 
the Court shall find due and the sum of Rs. for the costs of the suit awarded to 

the defendant; 

(«0 that, on such payment and on payment thereafter before such date as the Court 
may fix of such amount as the Court may adjudge due in respect of such costs of the 
suit and such costs, charges and expenses as may be payable under rule 10, together with 
such subsequent interest as may be pa>ablc under rule 11 of Order XXXI V of the First 
Schedule to the Code of Civil Procedure, 1908, the defendant shall bring into Court all 
documents in his possession or power relating to the mortgaged property in the olaint 
mentioned, and all such documents shall be delivered over to the plaintiff, or to such oer- 
sonashe appoints, and the defendant shall, if so required, rc-convey or re-transfer the 
said property free from the said mortgage and clear of and from all incumbrances created 
by the defendant or any person claiming under him or any person under whom he claims 
and shall, if so required, deliver up to the plaintiff quiet and peaceable possession of ihP 
said property. ^ 

5. And it is hereby further ordered and decreed that, in default of payment as afor*> 
said, the defendant may apply to the Court for a final decree for the sale of the mo r 
gaged property ; and on such application being made, the mortgaged oronertu 
sufficient part thereof shall be directed to be sold; and for the purposes of such saV rhe 
defendant shall produce before the Court or such officer as it appoints, all docurnenfc in 
his possession or power relating to the mortgaged property. 

6. And it is hereby further ordered and decreed that the money realised bv 
sale shall be paid into Court and shall be duly applied (after deduction therefrom nf thl. 
expenses of the sale) in payment of the amount payable to the defendant under ihis 

and under any further orders that may be passed in this suit and in payment of anv 
which the Court may adjudge due to .he defendant in respect of such cos?s of 
and such costs, charges and expenses as may be payable under rule 10, together with 
subsequent interest and as may be payable under rule 1 1 of Order XXXIV ik.. n- ” 
Schedule to the Ckide of Civil Procedure, 1908, and that the balance if anv <;han 
the plaintiff or other persons entitled to receive the same. 

7. And it is hereby further ordered and decreed that, if the monev h, .. i. 

sale shall not be sufficient for payment in full of the amou-nt payable to^the defendanf 
aforesaid, the defendant shall be at liberty (where such remedy is open to him under* thl 
terms of his mortgage and is not barred by any law for the time being in force! tr! ^ * t 
for a personal decree against the plaintiff for the amount of the balance, and that the 
tics are at liberty to apply to the Court from time to lime as they may have occasion 
such application or otherwise the Court may give such directions as it thinks fit ' 

SCHEDULE. 

Description of the mortgaged propertyt 

No. 7-B. 

Preliminary decree for redemption where on default of paymfnt by 

A decree for foreclosure is passed. mortgagor 

H R. 7.— Where the Court declares the amount due ) 

due to the defendant on the mortgage menlioned^n‘ihe'VlainVc\VculaVe“d 

riterest on t,?e .he sum of Rs^°^ . 

penses (other than the costs of the suit) properly incurred bv the ^ and cx- 

the mortgage-security together with interest thercJn"and the sum of Rs 
the costs of the suit awarded to the defendant, making in all the sum of Rs 

2. And it is hereby ordered and decreed as follows • 

(0 that the plaintiff do pay into Court on or before the a 

the said sum ol «-ded by the CoVrt 

mav fix oVlu^''h'imou"^'kr“rc:5u^f m^VaTudget^^^^^^^ 1“,^ f!f't' 

and such costs, charges and expen^ses as may be payable under rule 10 

subsequent interest as may be payable under rule 11 of OrHi^r Y yytv* 

to the Code of Civil Procedure, I9o8. the defendant shall Schedule 

his possession or power relating to the mortgaged proDeriv in^the 

such documents shall be delivered over to thfolaintiff or fo sur^^ all 

and the defendant shall, if so required. reconv?y or transfer the saij property f?ee f?om 
said mortgage and clear off and from all incumbrances created by the defendant or aSy 
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person claiming under him or any person under ^vhorn he claims, and free from all Habilifv 
thenceiorth stand absolutely debarred and foreclosed of and from all rightV rXm the 

mortgaged property described in the Schedule annexed hereto and shall, if so reuuired 

deliver up lo (he defendant quiet and peaceable possession of the said property anS that 
the parties shall be at liberty -o apply to the Court from time to time as they may have 

thmks "" such application or otherwise the Court may give such directions^ as 

SCHEDULE. 

Description of the mortgaged property. 


^ No. 7-C. 

L RELIMINARY DECREE FOR REDEMPTION WHERE ON DEFAULT OF PAYMENT BY MORTGAGOR 

A DECREE FOR SALE IS PASSED. 

(Q. j4, k. 7.— Where the Court declares the amount due.) 

Ti • •» ,• {Title.) 

to *he d etc . it is hereby declared that the amount due 

to ihe defe -dant on the mortgage mentioned m the plaint calculated up to this 

.1 • principal, the -urn of Rs. for 

' t*r<ncipal, the sum of R>. for costs, charges and expenses 

(other than tin. costs of the suit) properly incurred by the defendant In^respect of the 

the morlgage-securny together with interest thereon, and the sum of Rs. 
lor co.sts ot thi> sun awarded to the defendant, making in all the sum of Rs. 

2, And it is hereby ordered and decreed as follows 

(i) that the plaintifT do pay into Court on or before the day of 

or any later d.ite up (o which time for payment may be extended by the Court the said sum 

(ti) that, on such payment am! on payment thereafter before such date as the 

^ afnount as the Court may a.ljudge due in respect of such costs of 

the uit aiid such costs, charges and exj tnscs as may be payable under rule 10 , together 
with such subsequent interest as may be payable under rule 11 of Order XXXIV of the 
First>chcdule to the Codeof Ovil Rroredurr. 190t<. the defendant shall bring into Court 
^1 documents in his pip^ession or power relating to the mortgaged properly in the plaint 

mentioned, and all such documents *hall be rldivered over lo ihe plaintiff, or such person 

as he appoinis and tlie de fendant shall, if so required, re convey or re-transfer the said pro- 

perty to the plainiifT tree from the said ai d cJtar of and from all incumbrances 

created by the de/endant or any person claiming under him or any person under \^bom he 

claims and sImII. if so required, deliver up to the plaintiff quiet and peaceable possession of 
the said property. * j f 


• 1 hereby further ordered and decreed that, in default of payment as afore- 

said, the defendant may apply tn the Cmirt for a final decree for the sale of die mortgaged 
property ; ard on such application being made, the mortgaged properly or a sufficient part 
thereof shall be directed lo be sold ; and for the purposes of such sale the defendant shall 
produce before the Court or such officer as it appoints all documents in his possession or 
power relating to the mortgaged property. 

4. And it is hereby further ordered and decreed that the money realised by such sale 
shall be paid inio Court and shall be duly applied (after deduction therefrom of the ex- 
penses «.f the sale) in payment of ihe amount payable to the defendant under (his decree 
and under any further orders that may be passed in this suit and in payment of any 
amount will h the Court may adjudge due to the defend.' nf in respect of smh costs of (he 
suit and such costs, charges and expenses as mav be payable under rule 10. together with 
such subsequent interest as may Ic payable i nder rule 11 of Order XXXIV of the First 
Schedule to the Code of Civil Procedure, 1908, and that the balance, if any. shall be paid to 
the plaintiff or oihe r persons entitled to Ihe same. 

5. And it is hereby further ordered and decreed that, if the money realised by such 
sale shall not be suffirient for the payn ert in full of Ihe amount payable to the 

as aforesaid, the defendant shall be at liberty (v here such remedy is open to him under ine 
terms of the mortgage atid is rot barred by any law for the time being in force) 
a persor al decree against the plaintiff for the amount of the balance ; and that the part c 
are at liberty tn apply lo the Court from time to lime as they may have occasion. an<* 
such application or otherwise the Court may give such directions as it thinks fit. 


SCHEDULE. 

Description of the mortgaged property. 
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N0.7-D. 

Final decree for foreclosure in a redemption suit on default op payment 

BY mortgagor. 

(O. 34. r. 8.) 

{Title.) 

Upon reading the preliminary decree in this suit on the day of 

Of any) dated the day of , and the application 

of the delciidant dated the day of , for a final decree and after 

hearing the parties, and it appearing that the payment as directed by the said decree and 

order.> has not been made by the plaintiff or any person on his behalf or any other ner^on 
entitled to redeem the mortgage; i'^*-wu 

It is hereby ordered and decreed that the plaintiff and all persons claiming throuRh 

or under him be and they are hereby absolutely debarred and foreclosed of ar.d from all 

[•Kilt of redemption of and in the property in the aforesaid preliminary decree mentioned 

{if the piatnltff be in possession of the said mortgaged property) that the plainiiff 

shall deliver to the defendant quiet and peaceable possession of the said raortiraced 
property]. 6‘ifc.cu 

. 2. And it is hereby further declared that the whole of the liability whatsoever of the 

plaintiff up to this day arising from the said mortgage mentioned in the plaint or from this 
suit IS hereby discharged and extinguished. 


^ No. 7-E. 

Final decree for sale in a redemption suit on default op payment by mortgagor 

(O. 34, R. 8.) 

(Title.) 

Upon reading the preliminary decree passed in this suit on the dav nf 

and lurther orders (if any) dated the day of ano thi 

application of the defendant dated the day of for a final 

and after hearing the parties and it appearing that the payment directed by the said decr^^ 

and orders has not been made by the plaintiff or any person on his behalf or any other Dcr- 

son entitled to redeem the mortgage ; ^ wmcrpcr 

It IS hereby ordered and decreed that the mortgage property in the aforesaid nreli- 
minary decree mentioned or a sufficient part thereof be sold and that for the purpo^eVof 
such sale ihc defendant Shall produce before the Court, or such officer as it apooims all 

documcnis in his possession or power relating to the mortgaged properly. 

K 11 K further ordered and decreed that the money realised by such sale 

shall be paid into Court and shall be duly applied (afterdeduction therefrom of the expen- 
ses ol the sale) in i|ay menl of the amount payable to the defendant under the aforesaid ore- 
liminary decree and under any further orders that may have been passed in this suit and in 
pay ment of any amount which the Court may have adjudged due to the defendant for suih 
costs of this suu including the costs of this application and such costs, charges and expenses 

as may be payable under rule 10. together with the subsequent interest as may be payable 

Order XXXIV of the First Schedule to the Code of Civil Pro^ed^re'VQOS 

Persons entitled to r^e- 


No. 7-F. 

Final decree in a suit for foreclosure, sale or redemption where the MORTrAroD 

PAYS THE AMOUNT OF THE DECREE. WKlOAOOR 

(0.34, Rr. 3. Sand 8.) 

The suit conimg on this day for further consideration and it apoearine that 

on the day of the mortgagor or the Vl-r ^ 

entitled to redeem has paid into Court all amounts due to the mortgagee unde? 
mmary decree dated the day of • it U ^^5 preu- 

(0 .the mortgagee do execute a deed of re -Conveyance of the propertJ'in'?hl afofr 

sa.d preliminary decree mentioned .n favour of the morlgagor' or, L X mav 

4U A redeemed ihc property or an acknowledgment of the oairoent of 

the amount due m his favour; ui me pa>ment of 

(ii) the mortgagee do bring into Court all documents in hi« nocc^cc;/^« 
relating to the mortgaged property in the suit possession and power 

* 1 , ^ and decreed that, upon the mortgagee exccutintr 

the deed of rc-conveyance or acknowledgment in the manner aforesaid.- executing 

(0 the said sum of Rs. be paid out of Clourt to the mortgagee ; 

(») the sa.d deeds and documents brought info the Court be delivered out of Court 
to the mortgagor '[or the person making th e payment] and the mortgagee do. when so tI- 

> Words not required to be deleted. 
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quired concur in registering, at the cost of the mortgagor nor other person making the 

payment], the said deed of re-conveyance or the acknowledgment in the office of the Sub- 
Xvcpistr^r ot p mici 

Hit) nij the mortgagee, plaintiff or defendant, as the case may be, is in oossession 
of the mortgaged property] that the mortgagee do forthwith deliver possession of the 

mortgaged property m the aforesaid preliminary decree mentioned to the mortgagor ifor 

such person as aforesaid who has made the payment]. ® ^ ^ 

No. 8. 

Decree against mortgagor personally for balance after the sale of the 

MORTGAGED PROPERTY. 

(O. 34 Rr. 6 and 8-A.) 

, (Title.) 

Upon reading the application of the mortgagee (the plaintiff or defendant, as the 

case may be), and reading the final decree passed in the suit on the dav of 

e -j that the net proceeds of the sale held under the 

aforesaid final decree amounted to Rs. and have been paid to the appli- 

cant out of the Court on the day of and that the balance now 

due to him under the aforesaid decree is Rs, - ^ 

And whereas ic appears to the Court that the said sum'is legally recoverable from 
the mortgagor (plaintiff or defendant, as the case may be) personally ; 

It is hereby ordered and decreed as follows: — 

That the mortgagor (plaintiff or defendant, as the case may be) do pay to the mort- 
gagee (defendant or plaintiff, as the case may be) the said sum of Rs. 
with further interest at the rate of six per cent, per annum from the 

(the date of payment out of Court referred to above) up to the date 
of realization of the said sum. and the costs of this application. 

LOC. AM.— [Rangoon]. Substitute the following: — 

No. 8. 

Prf.liminary decree for redemption. 

(Title.) 

This suit coming on this day of ; it is hereby ordered and 

decreed that the sum of Rs. being costs of this suit shall be paid by the 

defendant No. to the * land it is hereby declared that the amount 

due to the defendant No. by the plaintiff is the sum of Rs. 

being the balance of accounts as shown in the Schedule hereto ; and it is further declared 

that, on payment into Court of the said amount on or before the day of 

and on compliance with all further orders of the Court and on payment of 
such further sums as the Court may determine to be payable on finally adjusting the 
account up to the dale of payment, the plaintiff shall be entitled to apply for and obtain a 
final decree for redemption ; and that if the plaintiff fails to make full payment as afore- 
said, the defendant No. shall be entitled to apply for and obtain a decree.* 

SCHEDULE. 

Rs. 

1. Due to the defendant No. 

2. Due to the defendant No. 

3. Due to the defendant No. 

of the mortgage 

Less costs- etc., in respect of the mortgage due to the plaintiff 
Less costs, of suit due to the plaintiff 
Due to the defendant No. 


on the mortgage 
for costs of suit 
for costs, etc., in respect 


• • 


• • 


No. 9. 

Preliminary decref. for foreclosure or sale. 

[Plaintiff 1st Mortgagee 

V. 

Defendant No. 1 
Defendant No. 2 

(O. 34. Rr. 2 and 4.) 

The suit coming on this day, etc. ; it is hereby declared that the amount 

due to the plaintiff on the mortgage mentioned in the plaint calculated up 
day of is the sum of Rs. for principal, the sum of Rs. 


Mortgagor 
2nd Mortgagee.] 


^ Words not required to be deleted. 
* Or as otherwise apportioned. 


• For sale or foreclosure 
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for interest on the said principal, the sum of Rs. ^ 

charges and expenses (other than the costs of the suit) incurred bv the 

of the mortgage-security with interest thereon and the sum of H. ^ ^ 

costs of tills suit awarded to the plaintiff, making in all the sum of Rs 

2 m rJspec/tf hl morlaV^^ due to defendant No. 

the date of the suit ) ^ ^ ^ f»orlgage-money due thereunder has become payable at 

Iierf by ordered and decreed as follows :— 

^ ^ diy oV ZVi before the 

(6) that defendant No. I doptt.o Court 

the Court the said sum'o'f^ V"’f for payment has been extended by 
or mther^';i Sr-nZe^ P^eUTe^t^'^L^s J?if 

re^Pto7suchcos^so^‘^^eV^^ nm^'^diud^^dul'm 

under rule 10, together with such subseauent ^ expenses as may be payable 

Order XXXiV of the First sSedule ^o ?he under rule 11 of 

shall bring inio Court, all documents in his^oo^estini S'" *be plaintiff 

JieleS^V/nlVo^.^ mentioned, and a,, [^’^^elfv^re'd^ SvTr'fo^fS^ 

required, rc-convey *J)r "?e-tVansfe*r the^*'sa^d^D?Sert^'^f^^^f'"**' 1"^ tbe plaintiff shall, if so 
of and from all incumbrances created*^ by ?he plaintiff o^r'^a^nv'®"' said mortgage and clear 
any person under whom he claims, and also f?« from alf li=,hTf°" «otler him or 

the morlgaite or this suit and shall if so reni,Jr^,f^**a ? ^ hability whatsoever arising from 

(who has made the nayrSent) oSie And . ’ *.be defendant No. ^ 

(Similar declarations to be introduced ®f tbe said property. 

declared to be due to defendant No 2 wUh sltcLlnlf ^ amount found or 

to the nature of his mortgage.) variations as may be necessary having regard 

said of the amount d'ue^o tY“c pa>ment as afore- 

for a final decree— ptainiirr shall be at liberty to apply to the Court 

the onty^rlmldy i'‘roitdld^/ori'Vh/ nwr"g'fJlid"fdTjf 7' mortgage where 

defendants jointly and severally shall thenceforth stfnd "7 "'“’I O'® 

of and from all right to redeem the mortaleed „rn!,r?l 

i'hVVaid up7o^he^pffl'ff^ 'a^c7a\tts's^ts.ri1 

part thereof shaVhe sold "{nd^hl^'/or the^p^rpose^' oVs^^h 

renting To'the 'nJ^r'I^LgeVpJopcfryVa'nd ' tds po7s"ess1o„"or powe^ 

palised by iuch"sale '^hlllbeTMiMo' above] that the money 
froinof the expenses of the sale) in payment of thAmr„f*i*^ ^ fbere- 

this decree and under any further orders that may hate be Plaintiff under 

ment of the amount which the Court may adjudge due to Pay* 

costs of this suit and such costs, charges and expanses a* '■«P«tofsuch 

together with such subsequent interest a« mav St t! ^ be payable under rule 10 

7‘ •“ '"<= Codrof CivirMn?e" Wo77‘’'; ’1.”^ Order XXXIv’ 

shall be applied in payment of the amount due to def^^fda balance, if any, 

balance be IcfMt shall be paid to the defendant No l ot ofhr ^bat if any 

lhesamc;and ^ ®*ber persons entitled to receive 

iiv) (huti if the money realised hv cu/^u i« 

full of the amounts due to the plaintiffand defen^dfnt No^ 2 I*!? * sufficient for payment in 

or both of them, as the case may be. shall be at liberty f <i«^«udant No. 2 

terms of their respective mortgages and is not barred hS ? v 

force) to apply for a personal decree against defendant *be time being in 

due to them respectively. aetendant No. 1 for the amounts remaining 

5. And It IS hereby further ordered anH Hpr.— .i 

^ (a) that if defendant No. 2 pays IntS Courf t ~ . 

adjudged due to the plaintiff, but defendant N^ 1 suit the amount 

— maxes default in the payment of the .said 


C. C. M.— 185 


LEG. REF. 

Words not required to be deleted.’ 
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amount, defendant No. 2 shall be at liberty to apply to the Court to keep the plaintiffs 
mortgage alive for his benefit and to apply ior a final decree (m the same manner as ike 
plainti^ might have done under clause 4 above ) — 

i[(t> that the defendant No. 1 shall thenceforth stand absolutely debarred and fore- 
closed of and from all right to redeem the mortgaged property described in the schedule 
annexed hereto and shall, if so required, deliver up to defendant No. 2 quiet and peaceable 
possession of the said property ;] or 

Hfn) that the mortgaged property or a sufficient part thereof be sold and that for 
the purposes of such sale defendant No. 2 shall produce before the Court or such officer as 
it appoints, all documents in his possession or power relating to tlie morigaged propert> ;] 

and (b) (if on the application of defendant No. 2 such a final decree for foreclosure is 
passed), that the whole ot the liability of defendant No. 1 arising from the plaintiff's 
mortgage or from the mortgage of defendant No. 2 or from this suit shall be deemed to 
have been discharged and extinguished. 

6. And it is hereby further ordered and decreed *[in the case where a sale is ordered 
under clause 5 above ] — 

(i) that the money realised by such .sale shall be paid into Court and be duly applied 
(after deduction therefrom of the expenses of the sale) fiist in payment of the amount paid 
by defendant No. 2 in respect of the plaintiffs mortgage and the costs of the suit in con- 
nection therewith and in pa>ment of the amount which the Court may adjudge due in res- 
pect of subsequent interest on the said amount ; and ihat ihe balance, if any, shall then be 
applied in payment of the amount adjudged due to defendant No. 2 m respect of his own 
mortgage under this decree and any further orders that may be passed and in payment of 
the amount which the Court may adjudge due in respect of .such costs of this suit and such 
costs, charges and expenses as may be payable to defendant No 2 under rule 10, together 
with such subsequent interest as may be payable under rule 11 of Order XXXIV of the First 
Schedule to the Code of Civil I rocedure, ld08, and that the balance, if any, shall be paid to 
defendant No. 1 or other persons entitled to receive the same ; and 

(t») that, if the money realised by such sale shall not be sufficient for payment in 
full of the amount due in respect of the plaintiff’s mortgage or defendant No. 2’s mortgage 
defendant No. 2 shall be at libt rty (where such remedy is open to him under the terms of his 
mortgage and is not barred by any law for the time being in force) to apply for a personal 
decree against defendant No. I for the amount of the balance. 

7. And it is hereby further ordered and decreed that the parties, arc at liberty to 
apply to the Court from time to time as they may have occasion, and on such application or 
otherwise the Court may give such directions as it thinks fit. 

LOC. AM. — [Rangoon.] (il Subj/i/u/e the following for Form No. 9. 


“Form No. 9. 

Final decrfe for redemption. 

{Title.) 

Upon reading the preliminary decree passed in this suit on ihe day of 
and further orders dated the Iv , and the decree and after hearing the parties 

and on it appearing that payment of the sum found due by the preliminary decree and 
subsequent orders has been made and all further orders of the Court have been complied 

with by the plaintiff. .u i • 

It is hereby ordered and decreed that the defendant No. shall deliver to the 
tiff to such person as the plaintiff appoints in this behalf the mortgaged property 
in the schedule hereto and all documents in the posse.«sion or power of the defendant wo. 

relating to the said property and shall execute and have registered (as required oy 
the plaintiff and at the cost of the plaintiff) either (i) an acknowledgment in writing ^ * 
rights created by the mortgage in suit have been extinguished, (u) arc-transfer J 
plaintiff or to such third person as he may direct of the said properly freed 
mortgage and from all encumbrances created by the defendant or by any person deri g 

title frum him* or (iii) a transfer of the mortgage to such third person as the plainti y 

direct, 


SCHEDULE. 

{The Property). 

Note. — This form is applicable, with substitution of the P3*'*y 

tiff* where the decree is in favour of a party other than the 'plaintiff 
(t») Renumber forms 12 to 23 as 10 to 21 respectively. 

SCHEDULE. 

Description of the mortgaged property. 


for the 'plain- 


• Or (where the defendant claims by 
derived title) by those under whom he claims. 


LEG. REF. 

* Words not required to be deleted. 
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[PlaintiflF 

V. 

Defendant No. 1 
Defendant No. 2 


No. 10. 

Preliminary decree for redemption op prior mortgage and 

FORECLOSURE OR SALE ON SUDSEQUENT MORTGAGE. 


• • 2nd Mortgagee, 
.. Mortgagor. 

(Order 34, rules 2. 4 and 7.) *’ ^ongagee.J 

due to defendan. No.®2on\he mortgage mennlmd amount 

id princi^arfirs^mV/Rs. “""'"'fo’r co. U and „pen '“V'f ^ 

the costs of tl.e sun) pioperly incurred by defendant No. 2^n resptcrofVh 
security with interest ihc.eon and the sum of Ks. for the coeis^nf th/c "^^^»fage 

to defendant, No. 2, making in all Itic 5um of Rs. awarded 

(Simi/ur declarations to he introduced wtih reaard to the a. . u 

No. 1 to the platniiff respect of his mortgage if the mortaane monei^dV 

become payable at the date of the suit. ^ ^ mortgage money due thereunder has 

2 U is further declared that defendant No. 2 is entitled to navment .n 
due to him in priority to ihc plaintiff Mor if (there are sever-»l ^ ^ ^ amount 

that the several parties hcreio arc entitled in the lollowinK order' m 

sums due to them respectively:—] knowing order to ihe payment of the 

3. And it is hereby ordered and decreed as follows •— 

(I) (a; that the plaintiff or defendant No. 1 or one of ih**m do no • . r- 
or before the day of or anv la»/>r ..n ^ Court on 

been cxitiidcd by the Court the said sum of Ks ^ which time lor payment has 

and Que to defendant No. 2; 

‘bat defendant No. 1 do pay into Court on or before* rhP .^o,. r 

any lalcr date up to which lime for pa\ment has been exfi^nH^H K fi 

of Ks, dueto.iieplainii/T;and f’cen extended by the Court the said sum 

A A / ‘bai. on payment of the sum declared due to defenH^^ne m.. ■? u ^ 

and defendant No. l«rciihcrof them m the manner n„.c.r;K^- * f^<^-2bythe plaintiff 
paymctil thercaitcr before such dale as the Court mav fix 

may adjudge due in respect of such costs oi the suit and such cosys^^rh^^o Court 
mav be payable und r rule 10 together with su(h ‘^^P’-^ses as 

under rule II or Order XXXIV of Th^FirsT Schedule to ^ r ^ interest as may be payable 
defendant No 2 shall br.ng imo Court all duamientl in h s po^^es^ron^o^ 
the mortgaged pr^erty m the plaint mentioned and all sLh relating to 

over to the plaintiff or defendant No. 1 (whoever has^ made " x ® delivered 

as he appoints, and defendant No. 2 shall, if so reauired re^rn?''^ person 

property free from the said mortgage and clear of \nd from -^n ®'' re transfer the said 

defendant No, 2 ur any person clainfing under hU or anv nerTon , created by 

also free I rom aH |ia,,i,„y , whatsoever arising from the mor^Sa 

so required, deliver up to the plainiiff or defendant No 1 tuhri. ^ k this suit and shall, if 
quiet and peaceable possess ion of the said proper (whoever has made the payment) 
Cymilar declarations to be introduced, if defendant No 1 An, c 

declared due to the plaintiff with such variations as may be neclssar^ I n fo^*nd or 

nature of hts mortgage.) > necessary having regard to the 


4 And it is hereby further ordered and decreed that Jn a..(^..u t 

sa.d, of the amount due to defendant No. 2, defendant No 2 shad hi Pf 
the Court^ihat Ihe suit be dismissed or for a final decree— * bbeny to apply to 

f/ie on/v remedy proUdll 7or%lhe\lo^Vgige°deLfs‘‘fo^^^ >«orlgage where 

the Schedu c annexed hereto and shalljf so required, deli" r to 

and peaceable possession of the said property - or ’ "*e defendant No. 2 quiet 

the case of any other mortgaae] th^it tUfi mry^frre, j 

part thereof shal be sold; and that for the purposes of sS ff 

produce before the ( ourtorsuch officer as it appoint^ all doc^mJn, No. 2 shall 

power rtl t.nv lo the mortgaged properly ; and ' a®cumenis in his possession or 

(hi) *[tn Ihe ca e where a sale is ordered . a/ ^ 

realised by .uch sale shall be paid into Court and be duly aDollLi 

of the expen. es of the sale) in payment of the amount MvaMe to ‘berefrom 

decree and any further orders that may be passed in ^ ^ under the 

which the Court may adjudge due to the defendant N^ 2 In o( tbe amount 

sutt, and such costs. chn„„ and expenses as nta^bc'p'^aJab^irtoTh'e'V.ailt,^' JY.’!.?' '.Y 


1 u/ .* kef. 

Words not required to be deleted. 
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together with such subsequent interest as maybe payable under rule 11 of Order XXXIV 
of the First Schedule of the Code of Civil Procedure, 190S; and that the balance if anv 
shall be applied inpayment of the amount due to the plaintiff and that, if any balance be 
left, It shall be paid to defendant No. 1 or other persons entitled to receive the same • and 
(tv) that, if the money realised by such sale shall not be sufficient for payment in 

full of the amounts due to defendant No 2 and the plaintiff, defendant No. 2 or the plaintiff 
or both of them, as the case may be, shall be at liberty (when such remedy is open under 
the terms of their respective mortgages and is not barred by any law for the time being in 
force) to apply for a personal decree against defendant No. 1 for the amounts remaining 
due to them respectively. ® 

5. And it is hereby further ordered and decreed, — 

(o) that, if the plaintiff pays into Court to the credit of this suit the amount ad- 
judged due to defendant No. 2 but defendant No. 1 makes default in the payment of the 
said amount, the plaintiff shall be at liberty to apply to the Court to keep defendant No. 2's 
mortgage alive for his benefit and to apply for a final decree (m the same manner as the 
defendant iWo. 2 might have done under clause 4 above) — 

^[(i) that the defendant No. 1 shall thenceforth stand absolutely debarred and 
foreclosed of and from all right to redeem the mortgaged property described in the sche- 
dule annexed hereto and shall, if so required, deliver up to the plaintiff quiet and peaceable 
possession of the said property;] or 

*[(«0 that the mortgaged property ora sufficient part thereof be sold andthatlfor 
the purposes of such sale the plaintiff shall produce before the Court or such officer as it 
appoints, all documents in his possession or power relating to the mortgaged property ; j 

and {b) (if on the application of defendant No. 2 such a final decree for fore- 
closure is passed), that the whole of the liability of defendant No. 1 arising from the plain- 
tiff’s mortgage or from the mortgage of defendant No. 2 or from this suit shall be deemed 
to have been discharged and extinguished. 

6. And it is hereby further ordered and decreed ’[i»i the case xuhere a sale is ordered 
under clause 5 above ] — 

(0 that the money realised by such sale shall be paid into Court and be duly applied 
(after deduction therefrom of the expenses of the sale) first in payment of the amount 
paid by the plaintiff in ropect of defendant No. 2’s mortgage and the costs of the suit in 
connection therewith and in payment of fhc amount which the Court may adjudge due in 
respect of subsequent interest on the said amount ; and that the balance, if any, shall then 
be applied in payment of the amount adjudged due to the plaintiff in respect of his own 
mortgage under this decree and any further orders that may be passed and in payment of 
the amount which the Court may adjudge due in respect of such costs of the suit and such 
costs, charges and expenses as may be payable to the plaintiff under rule 10, together with 
such subsequent interest as may he payable under rule 11 of Order XXXI V of the 
Schedule to the Code of Civil Procedure. 1908. and that the balance, if any, shall be paid to 
defendant No. 1 or other persons entitled to receive the same ; and 

(if) that, if the money realised by such sale shall not be sufficient for payment in 
full of the amount due in respect of defendant No. 2*s morigage or the plaintiff's mbrtgage. 
defendant No. 2 shall be at liberty (where such remedy is open to him under the terms of 
his mortgage and is not barred by any law for the time being in force) to apply for a per- 
sonal decree against defendant No. 1 for the amount of the balance. 

7. And it is hereby further ordered and decreed that the parties arc at liberty to 
apply to the Court from time to time as they may have occasion, and on such application or 
otherwise the Cjurt may give such directions as it thinks fit. 

SCHEDULE. 

Description of the mortgaged property. 

Appendix D. 

LOC. AMS. — [Madras] Forms Nos. 10-,d and 10-B (new). 

Insert the following as Forms Nos. lO'A and 10-5. 


the 


“No. lO-A. 

•Final decree for sale. 

[O. 34, r. 5 (2). or O. 34, r. 8 (4).] 

Upon reading (he preliminary decree passed in the above suit and the application 
plaintiff 

, dated 


appellant 


LEG. KEF. 

^ Words not required to be deleted. 

* The forms relating to mortgage decree 
in Appendix D to Schedule I hive been 
Viperscded in whole by the provisions of S.8 
and Sch. of Act 21 of 1929. 

• Notes. — (1) In the case of a decree under 
Order 34, rule 5 (2), score out the words 


“plaintiff" and “defendant" ‘’cjow the lines 

and in the case of a decree 

rule 8 (4), score out the same words occurr 

injr above the lines. • eiruck 

72) Direction No. 

out if the personal u..,, (f^clared 

adjudicated in the suit or has 

not to exist. 
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and upon hearing ^rr. for plaintiff and Mr, 

has not been made that the payment directed by the said decree 

« 

It is hereby decreed as follows : 

(1) that the mortgaged property ora sufficient part thereof be sold and the oro 
ceedsof the sale (after defrajm^^^tl^ereout the expenses of the sale) be applied in payrj?ent 

of what IS declared due to in the aforesaid preliminary decree together with 

subsequent interest and subsequent costs and that the balance, if any, be paid to the 

'plaintiff entitled to receive it ; (2) that if the net proceeds of the sale are 

insulficient to pay such amount and such subsequent interest and costs in full the 

^di?en'^dL\° amount of the balance; and^OM^h^at 

'l^laintiflf defendant application. 

[Here enter description of mortgaged properly in English or in the 
language of the Court-! 

(Dis. No. 583 of 1915.) 

No. lO-B. 

' 1'»NALDECKEE FOR BEDKMPTION. 

[O. 34. r. 3 (1). O. 34. r. 5 (1). and O. 34, r. 8(1).] 

'he =hove suit on and tl,= application 


of th 


I. A. No. 


dated 


and after hearing Mr. 


and 


m. 


defendant 

pleader for the and Mr. pleader for th*. 

“ “‘’TtVrhiX‘d'cc‘;rrs‘ : 

-Cl. petsen as .e appoints 

all documents in li.s possession or power relating to the mortgaged property and do also 
, / . uelendant 

re-transfer the property to the^^i-^ free from the » mortgage and from all 

plaintiff 

ranees credited by or any person claiming under him (or by those under 

whom he claims) and do also put the possession of the property. 

plaintiff y j 

SCHEDULE. 

Y^^^^^PHon of the mortgaged properlv. 

'Tu^ - . r a. defendant . . • r j 

1 he costs of the ‘ in this proceeding ; — 

plaintiff 

Particulars _ Amount.” 

[lioMBAY] Form No. lO-A- Add the following as form No. lO-A : 

**No. 10-A. 

Final Decree for Sale. 

IT j- . . {Title.) 

Upon reading the decree passed in the above suit on the dav of 

19 . and the application of the plaintiff dated the ^dav of 

19 , and after hearing pleader, for the plaM If and 

directed by the said decree has not been made. ^ appearing that the payment 


LEG. REF. 

*Notes.— (1) In the case of a decree under 
Order 34, rule 8 (If, score out the words 
'plaintiff” and “defendant” above the lines ; 
in the case of decrees under Order 34, rule 3 
(1) and rule 5 (1). score out the words 
“plaintifi” and “defendant” below the lines. 


(2) The words “or by those under whom 
nc claims * will be inserted only if the mort- 
gagee derives title from an original 
mortgagee. 

* footnote under the Madras Amend- 
ment. 
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It is hereby decreed as follows : — 

ceeds property or a sufficient part thereof be sold and that the pro- 

annlilr^L^rf „ ^ <r defraying thereout the expenses of the sale) be paid into Court and 

seniipiit ° declared due to the plaintiff as aforesaid together with sub- 

hiUnr^ . .1 J f per cent, per annum and subsequent costs, and that the 

Daiance. if any, be paid to the defendant. 

proceeds of the sale arc insufficient to pay such amount and such 

deerJp costs in full, the plaintiff shall be at liberty to apply fora personal 

Qecrcc lor the amount of ihc ^ 3 lnnce. 

[Rangoon.] Re-number Forms Nos. 12 to 23 as 10 to 21 respectively. 


[Plaintiff 


V. 


No. 11. 

Preliminary Decree for sale. 

Sub or derivative mortgagee. 


• « 


Defendant No. 1 
Defend.int No. 2 


. . Mortgagor. 

.. Original mortgagee.] 

(Order 34, rule 4.) 

(Titie.) 

V"' . . • ‘‘ <l«lared that the amount 

due to <lcfef dant No. 2 on his mortgage calculated up to this day of in 

the sum of Rs. • • i u for principal, the sum of Rs. 

for interest on the said principal, the sum of Rs. for costs, charges and expenses 

(ot ler than the costs of the suit) m respect of the mortgage-security together with intc- 

resl thereon and the sum of Rs. for the costs of the suit awarded to defen- 

dant No. 2, making in all the sum of Rs. 

(.9imi7ar deciaralions to be introduced with regard to the amount due from defendant 
No. 2 to the plaintiff m respect of hii mortgage.) 

2. And it is hereby ordered and decreed as follows:— 

(i) that defendant No. 1 do pay into Court on or before the said day of 

or any later date up to which time for payment may be exlende 1 by the Court the said 
sura of Rs. due to defendant No. 2. 

{Similar declarations to be introduced zvith regard to the amount due to the'lplaintiff, 
defendant No. 2 being at liberty to pay such amount.) 

(ii) that, on payment of the sum declared to defendant No. 2 by defendant No. 1 in 
Uie manner prescribed in clause (2) (t) and on payment thereafter before such date as the 
Court may fix of sucli amount as the Court may adjudge due in respect of sucli costs of the 
suit and such costs, charges ao'i expenses as may be payable under rule 10, together with 
such subsequent interest as may be payable under rule 11 of Order XXXIV of the First 
Schedule lo the Code of Civil Procedure, 1903, the plaintiff and defendant No. 2 shall bring 
into Court all documents m t'leir possession or power relating to ihe mortgaged property 
in the plaint mentioned, and all such documents (except such as relate only to the sub- 
mortgage) shall be delivered over to defendant No. 1, or to such person as he appoints, and 
defendant No. 2 sljall, j f so required, reconvey or re-transfer the properly to defendant 
y®' !• free from the said mortgage clear of and from all incumbrances created by defen- 
dant No. 2 or any person claiming under him or any person under whom he claims and 
free from all liability arising from the mortgage or this suit and sliall, if .so required, deli- 
ver up to defendant No. 1, quiet and peaceable possession of the said properly; and 

de fendan 
declared 
and expen 

may he payabi . .... 

Procedure, 1908. and thattlie balance. . 
if the amount paid into the Court he not 
the plaintiff shall be at liberty (if such r 

gage and is not harred by any law for the time being in force) to apply for a personal 
decree against defendant No 2 for the amount of the balance. 

3. And it is further ordered and decreed lhat if defcn<lant No. 2 

the credit of this suit the amount adjudged due to the plaintiff the plaintiff shall Dnng 
the Court all documents, etc. in sub-clause (ii) of clause 2]. , 

, , 4. And it is hereby further ordered and decreed that, in 

defendants Nos. 1 and 2 as aforesaid, the plaintiff may apply to the Court for ® « • . _-,.j 

for sale, and on such application being made ihe mortgaged P/.t. plaintiff and 

thereof shall be directed to be sold ; and that for the purposes of such J"f|?.f^cuments 
defendant No. 2 shall produce before the Court or such officer as it appoint., 
in their possession or power relating to the mortgaged property* 


icr nuc lu lOgcincr wiin biicii 

lerXXXIVof ihe First Schedule to the Code of Civil 
, if s'lny, shall then he paid to defendant No. 2 .and that 
not sufTicient to pay in full the sum due to the piatntit p 
h remedy is open lo him by the terms of the mort- 
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shall hi nalSl’J hereby further ordered and decreed that the money realised by such sale 
« .h« \ duly applied (alter deduction therefrom of the expenses 

of the sale) first m payment of (be amount due to the plaintiff as specified in clause 1 above 

"u'le other costs, charges and expenses Ss may Lc pa'aMe under 

XXXIV payable under rule 11 of Order 

AAXIVofthe First Schedule to the Code of Civil Procedure, 1^08. and that the balance 

if any, m payment of the amount due to defendant No. 2- and that if any’ 

same.'"' defendant No 1 or other persons entitled to receive the 

., 1 . is hereby further ordered and decreed that, if the money realised bv such 

sale shall not be sulficicnt for payment m full of the amounts payable to the plaintiff and 

?»■ defendant No. 2 or both of them, as the case may be. shall 
be at liberty (if such remedy is open under their respective mortgages and is not barred bv 
any law for he time being in force) to apply for a personal decree against defendant No^^ 
or defendant No. 1 (as the case may be) for the amount of the balance - 

further ordered and decreed that, if defendant No 2 oavs into 
^urt to the credit of ihis sun the amount adjudged due to the plainliflF, biit defendant 

n K payment of the amount due to defendant \o 2 defendant No 2 

shall be at liberty to apply to the Court for a final decree for foreclosure 

m j/ie ordinary /orm to be introduced according to the naLre of 
apply ?olhe"coir'.\l7h%v™^''' ,''' °''‘‘"'‘'.a>'d decreed that the parties are at liberty to 

SCHEDULE. 

Description of the mortgaged property. 

No. 12. 

Decree por REcrtpicATioN of Instrument. 

, . (Title.) 

It IS hereby declared that the dated th<* 

truly express the intention of the parties to such 

And It IS decreed that the said be rectified by 


day of 19 , does not 


No. 13. 

Decree to set aside a Transfer in Fraud of Creditors 

(Title) 

between • ^-ted the day of 19 . and made 

if any, of the defendant ' against the plaintiff and all other creditors. 


Xo. 14. 

Injunction against Private Nuisance. 

from burning or causing to be' burnrand’bncks on thc‘*drfcndTnt"i ploTof d 

by the plaintill. ® mentioned in the plaint as belonging to and being occnpled 

No. 15 

I t th df THAN OLD LEVEL. 

restrained from continuing to erect upon his workmen, be perpetually 

greater height than the buildings which formerlv stood „oon . of building of a 

have been recently pulled down, so or in such manner «s ^ d. and which 

of the plaintiff’s windows in his said premises as a?e ancientlfghtT' obstruct such 

No. 16. 

Injunction restraining use of Private Road. 

r , . t I (Title,) 

Let the defendant . his air^ntc j . 

rained from using or permitting to be used any oart of perpetually rest- 

which belongs to the plaintiff, as a carr^lcwav^fortRl*^^^^ * of 

vehicles either going to or from the land ^marked B In of carts, carnages or other 

w hatsoever. marked B m the annexed plan or for any purpose 
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r, 17. 

^Preliminary Decree in an Administration Suit. 

to say?-® fo"o«in8 account's 'and inquiries be taken and made;thatis 

In creditor's suit — 

of the decS^d!*" and all other the creditors 

In suits by legatees — 

/» rSfiy";.?" °o74in- ''''' ‘•'P '^'afor’s will. 

f- o^''•he7e:,7k7in77f7h‘e®in7s;ife 

:.s 4 JSS- 

account of creditors will follow thil fir >n all cases an order to inquire and take an 

sary w.M follow o ni ting ?he fir^ 

suit.J ^ ^ formal words. 1 he form is continued as in a creditor’s 

5* An f *1’^ funeral and testamentary expenses. 

defendant, or to the hands o^any othe'l-'^pe^on Ms o?^^^ 

standing and un^dTsyosVd^oL^'^* (>f any) of the movable property of the deceased is out- 

7 And ^dered that the defendant do. on or before the day of 

to his hands, or -- 

suit lo ’sell'any*'DaV'/of^thc mov:.hV*'^** for carrying out the objects of the 

dmgly. and the"p?oc«"ds paid^Mo CoS""'''" 

all outstanding dclits^and < *?/*'*^ proceeding) and receive and get in 

into the hands^of the movable property of the deceased, and pay the same 

of h.s duties to the amount of rTpecT'"" " performance 

insuOiefent^or that if the movable property of the deceased be found 

mrd?.'aXccoun[I^Xn^^^^^^^^^^^ further inquiries be 

the time^of hrs de'l'lh " "'**''* ''"'"ovable property the deceased was seized of or cniilled to at 

of the de«Vse"d or an^ parfthcreof^'"'''"'^'^""' in^n’ovable property 

to inrli.rti^^o f" fo far as possible, of what is due to the several incumbrancers, and 

sale hcreinaher^T/ec^tcd P*’^<^rities of such of the incumbranrers as shall consent to the 

hf' immovable properly of the deceased, or so much thereof as shall 

crtM xxsUu * 1 ?^ make up the fund in Court suDicient to carry out the object of the suit be 

r^rc oc ck n of the Judge, free from incumbrances (if any) of such incumbran- 

nrfcf ^ consent to the sale and subject to the incumbrances of such of them as shall 

nor consent* 

nrftr.<»r\v ^* 1 ^ !i ^^dcrcd that G.H . shall have the conduct of the sale of the immovable 
Jl ^ ^”,u®llp*’cpare the conditions and contracts of sale subject to the approval of 
♦ * 1 . T j that in case any doubt or didficulty shall arise the papers shall be submitted 

to the Judge to settle. 

j. And it is further ordered that, for the purpose of the inquiries hereinbefore 

*shall advertise in the newspapers according to the practice of the 
VA)iirt, or shall make such inquiries in any other way which shall appear to the 

most useful publicity to such inquiries. , 

, And It is ordered that the above inquiries and accounts be made and taken and 

” j .1 ordered to be done be completed, before the day of » 

^[*,7 *do certify the result of the inquiries, and the accounts, and thatall 

other acts ordered as completed, and have his certificate in that behalf ready for the inspec- 
tion of the parties on the day of 

at this suit [or proceeding] stand adjourned for 

^ [Such part only of this 


. 15- A”^. lastly, it is ordered that 

making hnal decree to the day of 

decree is to be used as is applicable to the particular case]. 


LEG. REF. 

* Here insert the name of the proper officer. 
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No. 18. 

Final Decree in Administration Suit by Legatee 

, , . {Title.) 

i. It IS ordered that the defendant do, on or before the dav of 

f hzlznct by the said certificate iobnd to be 

R. ^ defendant on account of the estate of the testator and also the 

the Hav of 'h' of Ks- , per cent per annum, from 

sum of Rs. ^ to the day of . amounting together to the 

A * ji a. *t)f the said Court tax the costs of the plaintiff and defen- 

dant in this suit, and let the amount of the said costs when so taxed, be paid out of the 

(а) The costs of the plaintiff to Mr. his attornev for n)pa- 

der] or and the costs of the defendant to Mr. , his attorney for pleader] 

(б) And u/ ony debts are due) with the residue of the said sum of Ks. 

after payment of the plaintiff s and defendant's costs as aforesaid^ let the <ums, found 
Ste'o7V"e® ' creditors mentioned in the schedule to'the ce?tifi 

^together with .subsequent interest on such of the debts as bear interest be naid- 
and. after let the amount coming to the several legatees mentioned in 

paid to them. *°8®*1*®*' subsequent interest (to be verified as aforesaid), be 

legatee! ‘I’en be any residue, let the same be paid to the residuary 


r. No 19. 

Preliminary Decree in \n Administration Suit by a Lixatee. where an Executor 

IS HELD PERSONALLY LIABLE FOR THE PAYMENT OP LEGACIES 

, . • , . . {Title.) 

bequeathed t'otlm p^Mn/iff- P''-=o"aHy liable to pay the legacy of Rs. 

terestifhe‘*sa!dleglc;r‘‘ is due for principal and in- 

3. And It is also ordered that the defendant do, within weeks after the date nf 

iiafcl-r'i^fT.rhll'duc for prin^ipK'-n'teti?:-" 

same be^al'VL^te^1i:c''pa‘r.t ‘'d^t?.“‘ ‘•'<= 

No. 20. 

Final Decree in an Administration Suit by Next-op-kin. 

1 T i. {Title.) 

in .his suiV'and'le. the amourn oMh" siS7aimrff& 

defendant to the plaintiff out of the sum of Rs ' 1 i balance bv 

ficate found to.be due from the said defendant on account of the personal 
intestate, within one week after the taxation of the said costs by the said * ^'V' 

let the deiendant retain for her own use out of such sum her costs, when taxed ‘ 

”s'folIows?-'’'“‘""'''“ “ aforesaid, be paM and applied by’ dlfendam 

(а) Let the defendant, within one week after the taxation of the said costs by the 

wife,^^:.^ ^hr;!J;:? piatn.^ 

(б) Let the defendant retain for her own use one oth^r tKJrH / a 

the mother and one of the next-of-kin of the said E F., thi inteslaje ^ ^ residue, as 

the ' ‘a's a?o?e" aid’ni? thr rT'’^ “f 'h' said costs by 

to G.H.. as the brother and the othe^ nex t-of-kin of"ihe said fi'/L, tte inteltL'te.^^"* 

PacuMtxaav Dac.ee ,n a S- -^^^rton oe^^^^ ,,, 

follows':- proportionate shaJes of the parlies in the partnership are as 


follows : — 

leg. kef. 

* Here insert the name of 
officer, 

CCM.— 186 


the proper 


NOTES. 

F^nn No. 21.— Although the heading 
of Form No. 21 in Appendix D, C. P. 
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been diL‘oI«dfa'sVrom stand dissolved [oe shall be deemed to have 

‘”"“in^d lro‘».h'a^. k r. ■ Ga’/e»fe"c‘! 

.n this SUU and do get in all the outstanding book“ebis and'’c'la‘;mI"^r,'’J‘’'“'“‘"' 

And .t ,s ordered the following accoun.rbe ^aken - 

ship ; • P' ‘•’P P-OP-O -nd effects now belonging to the said partner- 

f An accoun! of i'lr f liabilities of the said partnership; 

f ssssstes-jjr £ -iS: 

bidding for all or any of the lots r^^uchVale anfl thVt'° ^ reserved 

to bid at the sale. ^ of the parties is to be at liberty 

be done bl co^p°i'c1ed!t'?:;e'l’hV’’“''' “• =>" 'he other acts required to 

i, ,. 3;K:s3i"£!jrrA":, . ..S'fi 

r p. No. 22. 

INAL DlCRFE in a SuiT FOR DISSOLUTION OF PARTNERSHIP AND TAKING OF 

Partnership Accounts. 

be applied aTfoTw- f^““^b"amounting to the sum of Rs. 

I. In P--- of l^e de,, 

In payment of the costs of all parties in this suit, amounting to Rs 

partnership assets, of the sum*^^fRs*^^ k . *° as his share of the 

Rs. nn v^n r?,,.!! * ir J . be, ng the residue of the said sum of 

[Or and thTf r ^ ■ V’ T as his share of the partnership assets, 

said Dlaintfff rnr If of the sa.d sum of Rs. ^ be paid to the 

be due to h i m fn ^ ^ " V payment of sum of Rs certified to 

day of ' defendant [or plaintilfj Jo on or before the 

bein^ tVo h -,1 plamtiff [or defendant] the sum of Rs. 

will then remain due '' “ 


due to him. which 


^ No. 23. 

Decree for Recovery op Land and Mesne Profits. 

It is hereby decreed as follows;— 

the «rhprt.., defendant do put the plaintiff in possession of the property specified in 

uie scneouic hereunto annexed. 

with Jr7,’«.3?.‘Vi <^efcnflant do pay to the pl.aintiff the sum of Rs. 

armiint , ^bcrcon a t the ra te of percent, per annum to the date of realization on 

account ot mesne profits which have accrued due prior to the institution of the suit. 

j.,„ ?• inquiry be made as to the amount of mesne profits which have accrued 

oue prior to the institution of the suit. 

.. . ' ^n eruiuiry be ma«le as to the amount of mesne profits from the institution of 

cAcc^””t“"V delivery of possession to the decree-holder] [the relinquishment of pos- 

session by the judgment-debtor with notice to the decree-holder through the Court] [the 
expiration of three years from the date of the decree], 

SCHEDULE. 

OC> A \f S. [ XfADR \s.| Insert ihc following :— 


. leg REE. 

ere insert the name of the proper officer. 

NOTES 

^de, describes it as a form for a prelimi- 
nary decree in a suit for dissolution of part- 


nership and the taking of 
counts, it is just as much appi'“^*^. 
the Court is asked to declare that a d sso u- 
tion has taken place and an account 
required. (Beckett, J.) 40 P.L.R. 75J- 
1938 Lah. 758. 
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No. 24. 

Decree Sanct*oning a Compromise of a Suit on behalf op a Minor 

OR Lunatic. 

{Title.) 

This suit coming on this day for final disposal in the presence of etc., and C.D., the 
defendant, a minor by E F., his guardian ad litem, applying that this suit may be compro- 
mised in the terms of an agreement in writing dated the day of and 

made betsveen /i. 5., the plaintiff, of the one part, and the said C-D., by the said guardian 
od /i/em of the other part (or, on the terms hereifter set forth), and. it appearing to 
this Court that the said compromise is fit and proper and for the benefit of the «aid minor, 
this Court doth sanction the said compromise on behalf of the said minor, and with the 
consentof all parties hereto ; It is ordered as follows : 

(Set out the terms of the compromise.) 

(Sind.] Add the following as Form No. 24: — 

•‘No. 24. 

Decree Sanctioning a compromise of a Suit on behalf of a Minor 

OR Lunatic. 

(Order 32, sub-rule 1 (o) of rule 7.) 

iTitle.) 

This suit coming on this day for final disposal in the presence of etc., A.B. the plain- 

next friend {ot E.F., the defendant, a minor by G.H., his guardian 
ad /ilem) applying that this suit may be compromised in the terms of an agreement in wril- 
ing dated the day of 19 and made between A.B. the plain- 

tiff (by the said next friend) of the one part and the said E.F , (by the said guardian od 
/i/<?m)of the other part (or, on terms hereafter set forth) and. it appearing to this Court 
that the said compromise is fit and proper and for the benefit of the said minor, this Court 
doth sanction the said compromise on behalf of the said minor, and with the consent of all 
parties hereto: It is ordered as follows:— 

(Set out the terms of the compromise).’* 

APPENDIX E. 


To 


Execution. 

XT No. 1. 

Notice to Show Cause why a Payment or Adjustment should not 

DE Recorded as Certified. (O. 21, R. 2.) 

{Title.) 


Whereas in execution of the decree in the above-named suit 


Court that the sum of Rs. 


recoverable under the decree has been 


has applied to this 
paid 


and 


should be recorded as certified, this is to give you notice that you are to appear before this 
Ciourt on the day of 19 , to show cause why the nt 


should not be recorded as certified. 

Given under ray hand and the seal of the Court, this 


adjustment 

day of 
Judge. 


•aforesaid 


19 


No. 2. 

Precept (Section 46). 

Upon hearing the decree-holder it is ordered that this precept be sent to the Court of 
attarL » Under scction 46 of the Code of Civil Procedure. 1908, with directions to 

attach the property specified in the annexed schedule and to hold the same nendinir anv 
application which may be made by the decree-holder for execution of the deTrer 

n » ^ . 1 , SCHEDULE. 

Dated the day of 19 

Judge. 

rv No. 3. 

Order sending Decree for Exf.cution to another Court. (O. 21, R. 6.) 
t.r, .1 ... (Title.) 

— execution of the decree in the above 


durl lWinf Code of Civil Proce° 

That a copy of this order he sent ^ 


with a copy of the decree and of 
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order which may have been made for execution of the same and a certi6cate of non-satisfac* 
Dated the da y of 19 . Judge. 

No. 4. 

Certificate of non-satisfaction of Decree. (O 21 R 6 
^ ^ (Tille.) ’ ■ ■ 

Certified that no' satisfaction 'of the decree of this Court in Suit No. of 

tion ’oVthfs^Cburt' hereunto attached, has been obtained by execution within the jurisdic- 
Dated the day of 19 

TTs. ' 

Certificate of Execution of Decree Transferred to another Court 

(O. 21.R. 6.; 

(Title.) 


U 


t, 


. 

u 

^ >, v: 

t: t- o* 

^ O ^ 

u s 


^ o 

55 

Q V 

y. 


£ m 

3 ^ 

^ o 


•o 

c , 

o 

(A ^ 

.2 a> 


> 
A u 

!✓/ 

*A 

u o 
2 

■Tl 


o 

w.. 
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-^tonaturc of Muharrir in charge 5i>«a/«re of Judge. 

LOC A\f- — [l\AN{;oON.J In the heading of Form No. 5, for the words and figures 
. 6,” the word and figures "S. 41' * <hall h e substituted. 

No. 6, 

Application FOR Execution of Decree. (O. 21, R. 11.) 

In the Court of 

D ■ decree-holder, hereby apply for execution of the decree herein below set 

forth 
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Mode in which the assistance of the 
Court is required. 


LEG. REF. 

^ If partial, strike out "no" and state to 


what extent 
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[IVhen attachment and sale of movable 
property is sought.] 

I pray that the total amount of Ks. [to- 
gether with interest on the principal 
sum up to date of pajment] and the 
costs of taking out this execution, be 
realised by attachment and sale of 
defendant's movable property as per 
annexed list and paid to me. 

[When attachment and sale of immovable 
property is sought.] 
pray that the total amount of Ks. [to- 
gether with interest on the principal 
sum up to date of payment] and the cost 
of taking out this execution be reali- 
zed by the attachment and sale of de- 
fendant’s immovable property specified 
at the foot of this application and paid 
to me. 


I declare tjiat what is stated herein is true to the best of my knowledge and belief. 

btgned , decree~hotder. 

Dated the day of 19 

[When attachment and sale of immovable Property is sought.] 

Description and specification of property. 

The undivided one-third share of the judgment-debtor in a house situated in the 
''■llage of ^ . value Rs. 40. and bounded as follows 

J’s house^* house ; west by H's house ; south by public road ; north by private lane and 

, [ . , , . declare that what is stated in the above description is true 

knowledge and belief, and so far as I have been able to ascertain the in- 
terest of the defendant in the properly therein specified. 

.Signed , decree-holder. 

LOC. AM. [SiNoj. /Idd the following as column No. 6-A for Form No. 6 : 

‘'b-A. What interest, if ariy, in the decree transferred by original decree-holder, and 
date of transfer and name and address of parties thereto.” 


To 


No. 7. 

Notick to show Cause why Execution should not issue 

(O. 21,R. 16.)* 

{Title.) 

Whereas has made application to this Court for execu- 

tion of decree in Suit No. of 19 on the allegation that the said decree has been 

transferred to him by assignment, this IS to give you notice that you are to aoDcar before 
this Court 

. ^9 , to show cause why execution should 

not be granted. 

Given under my hand and the seal of the Court, this day of 

19 


No. 8. 

Warrant of attachment of Movable Property in execution of 

A decree for AfONEY. (O. 21, R. 30.) 

To {Title.) 

The Bailiff of the Court 

Whereas was ordered by decree of this Court passed on the 


day of 


> App. E, No. ^-Thc words “R. 16 " for X orWd, Sch. L ’ '’J' Act 
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19 , in suit No. of 

19 , to pay to the plaintiff the sum of Rs. as noted in 

the margin ; and wl^ereas the said sum of Rs. has not 

been paid These are to comman<l jou to attach the mova- 
ble property of the said as set forth in the schedule here- 
unto annexed or which shall be pointed out to jou by the said 

and unless the said shall pay to you 

the said sum of Rs. together with Rs. the cost of 

this attachment, to hold tlie same until further orders from 
this Court. 

You are further commanded to return this warrant on 
or before the day of 19 .with an en- 

dorsement certifying the day on which and manner in which it 
has been executed or why it has not been executed. 

Given under m>' hand and the seal of the Court, this 
day of 19 

Schedule. 


Decree. 




pjincipal .. 
Interest 

Co^ts 

Co>ts of 
execution. 
Further in- 
terest 


1 


Tot.'il 





N 


Judge. 

LOC. AM — [Madras.] In Appendix E— Form No. 8 between the words “command you 
attach" and tl c words “the movable property of the said" add the words “on or before 

day of *' 


to 
the 


19 


No. 9. 

Warrant for seizure of Specific ATovable i-roperty adjudged 

BY Decree (O 21, R. 31.) 

(Title.) 


To 


The Bniliff of the Court 

Whereas was ordered by decree of this Court passed on 

the day of 19 , in suit No. of 19 , 

to deliver to the plaintiff the movable property (or a share in the 

movable pr«>periy) specified in the schedule hereunto annexed, and whereas the said pro- 
perty (or ^hare) has nf»t be<n delivered : 

These are to command you to seize the said movable property (or a 
share of the s.aid movable property) and to deliver it to the plaintiff or to such person as he 
mav appoint in hi-' behalf. 

Given under my hand and the seal of the Court this 
day of 19 . 

Schedule. 

Judge. 


No 10. 

Notice to state Objections to draft of Document. (O. 21, R. 34.) 

(Title.) 


To , , , . 

Takf. notIre that on the day of 19 , the dcrree-nolder 

in the above suit pre-ented an application to this Court that the Court may execute on your 
behalf a deed of , whereof a draft is hereunto annexed, of the immovable 

property specified hereunder, and that the day of 19 » 

is appointed for the hearing of the said application, and that you are at liberty to appear 

on the said day and to state in writing any objections to the said draft. 

Description of property. 

Given under my hand and the seal of the Court, this 


To 


No. 11. 

Warrant to the Bailiff to nivc possession of Land, etc. 

(0.21, R.35.) 

(Title.) 


The Bailiff of the Court ^ has been 

Whereas the undermentioned property in the occupancy of mif 

decreed to . the plaintiff in this suit ; you are hereby diycted to put 

the said in possession of the same, and you are hereby authorise 

any person bound by the decree who may refuse to vacate the same. 

Given under my hand and the seal of the Court, this 
day of 19 


Schedule. 


Judge. 
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XT No. 12. 

Notice to show cause why Warkant op arrp.st should not issue 

(0.21, R 37.) 

(Title.) 

decreeYn"lu’ifNo lo "> >h'" Court for execution of 

are hereby required to appear before this C:ourt on the dav of ^ 

tL execution of 

Given under my hand and the seal of the Court, this 
day of 19 . 

Judge. 


To 


ur No. 13. 

warrant of arrest in Execution.(0. 21, li. 38 ) 

(Title.) 

The Bailiff of the Court. 

VVHtKEAs wasadjudgedbyadecreeof tlieCourtin suit No. of 19 

u“l'. ‘5 • »» •» ‘he decree- 

holder the sum of Rs. as noted in thejmargin, and where- 

paid to the said 

detrec-holderin satisfaction of the said decree, these are 
to command you lo arrest the said judgmeni-debtor and un- 
less the said jud|.:ment-debtor shall pay to you the said sura 
ot KS. together with Rs. for the costs of execut- 

said defendant before the Court 
with al convenient speed. You arc further commanded to 
return this warrant on or before the day of 19 with 

certifying the day on which and manner in 
which It has been executed, or the reason why it has not been 


Decree. 




Principal . . 
Interest .. 




Costs 

Execution.. 


— 

... 

Total 





day of 


V<IV^VU ICU . 

Given under my hand and the seal of the Court, this 
procc°". a'^,.Mhe word's'^ '■HnrThTs'def V'"' 'hi® 

X-cchold:' r.ht,n::;uefprUii'cti^u‘Sr7/r 


No. 14. 


To 


Warrant OF Committal OP judgment-debtor to Jail. (0.21 R 40) 

( Title .) 


The Officer in charge of the Jail at 

dav of .. A. brought before this Court this 

noLced by .hi7id'Su"on7e"“‘'"'"""‘'°"“‘“da^'7''^'’‘''’^ Ul' 

decree it was ordered that the said shouM Lv ^ a ■ which 

?o7c diacbacged fco. fb'e 

commanded and required lo takj and receive the said ‘ ^ Kmg-Emppror of India, 

sje^ee :b"a^^brfuX s'oVi'hrs';:!]'’^ =■ ^ 

allowance for ihe subsistence of the said monthly 

under this W/irrant of committal. ' <ivring his confinement 


Given under ray signature and the seal of the Court, this day of 
LOC. A\f.-[MADRAs.] Insert the following as Form I4-A :— 


19 

Judge. 


^ No. 14-A. 

Oroer of entrustment of judgment-debtor to the custody of an 

OFFICER OF Court. 

^'oRT^F^Hr'' a '/ “’a-”'*-™'' (3). Civ,l Procedure Code.] 

To 


The Bailiff of the Court, 
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H.v ^ brought before this Court, this 

tVod sai<l Cour't“ofth7"^^'‘",5 ‘y wht'h*"dtr"?r“'‘ 

ordered that the said judgment-debtor should pay Rs. ' V c decree, it was 


o 


And whereas the judgment-debtor has been ordered lo be kept in the custody of an 
fficer of the Court pending the enquiry under Order XXI, rule 40. sub rule (2). ^ 

And wherenfN the ♦. .. ... 


'^b'^reas the said judgment-debtor has to be given an opportunity of satisfvincr 

£ 7 , 1 ",';.' ;:iiz “■■■ »■' ■*“ 

, ■ days or until further orders of this Court. You are here^^^^^^ 
ther informed that he IS not to be allowed to go anywhere except in your company ^ You 

requ^ed to produce the said judgment-debtor before this Court aUhe’expira- 
tion of the period specified, if the decree be not sooner satisfied. ^ 

Given under my hand and the seal of the Court, this day of 19 

By order 
Central Nazir. 


To 


No. 15. 

Order for the Release of a Person Imprisoned in Execution of a 

Decree. 

(Sections 58, 59.) 

{Title.) 


The Officer in charge of the Jail at 

Under orders passed this (lay, you arc hereby directed to set free 

judgment-debtor now"in your custody. 

Dated 


Judge. 


LOC. AMS.— [Calcutta.] Insert \]\c following after Form No. IS, Appendix E:— 


No. 15-A. 


Bond for safe custody of movable property attached and left in charge of any person 

AND SURETIES. ( O. XX I- .A. Rr. 3 fa) and 5.] 

In the Court of at 

Civil Suit No. of 

A. B, of 


C. D. of 


against 


Know all men by these presents that we. I.J. of etc., and K. L. of etc., and 
M. N. of etc., arc jointly and severally bound to the Judge of the Court of in 

Rupees to he paid to the said Judge, for which payment to be made we bind our- 

selves, and each of us in the whole, our ana each of our heirs, executors and administrators 
jointly and severally, by these presents. 

Dated this day of 19 

And whereas the movable property, livestock specified in the schedule hereunto annex- 
ed has been attached under a warrant from the said Court dated the day of 

19 , in execution of a decree in favour of in Suit No. of 

19 , on the file of and the said property has been left in the charge of the 

said I.J. 

Now the condition of this obligation is that, if the above bounden I.J. shall duly 
account for and produce when required before the said Court all and even' *bc property 

livestock aforesaid (and shall proocrly maintain and fake due care of the livestock afore- 
said) and shall obey any further order of the Court in respect thereof, then this obligation 
shall be void ; otherwise it shall remain in full force and be enforceable against the above 
bounden I. J. in the execution proceeds. 

I.J. 

K.L. 

MN. 

Signed and delivered by the above bounden in the presence of * 

[Madras.] Form 1.5, For the word "Da’cd" the words ‘^iven under my 

hand and the seal of the Court, this day of 

[Lahore and Madras.] Add the following form : — 
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No. 15-A. 

Bond for safe custody of movable property attached and left 

IN CHARGE OF PERSON INTERESTED AND SURETIES. (O- 21, R. 43.) 

In the Court of at 

Civil Suit No. of 

A.B. of 

against 

C.D. of 

Know all men by these presents that we, I.J. of etc., and K.L. of 

•etc., and M.N. of etc., are jointly and severally bound to the Judge of the Court of 

in Rupees to be paid to the said Judge, for which payment to be 

made we bind ourselves, and each of us, in the whole, our and each of our heirs, execu- 
tors and administrators, jointly and severally, by these presents. 

Dated this day of 19 

And whereas movable property specified in the schedule hereunto annexed has been 
attached under a warrant from the said Court, dated the dav of 


attached under a warrant from the said Court, dated the day of 

19 , in execution of a decree in favour of in Suit No. of 

19 , on the file of and the said property has been 

in the charge of the said I.J. 

Now the condition of this obligation is that, if the above bounden I.J, shall duly 
account for and produce when required before the said Court all and every the property 
aforesaid and shall obey any further order of the Court in respect thereof, then this obliga- 
tion shall be void ; otherwise it shall remain in full force. 

I.J. 

K.L. 

M.N. 

Signed and delivered by the above bounden in the presence of 

[ Lahore.] Add the following as Form No. 15-B : — 

• No. 15-B, 

Bond for safe custody op movable property attached and left in 
CHARGE OF ANY PERSON AND SURETIES. (O. 21, K. 43 (1) (c).J 

In the Court of at 

Civil Suit No. of 19 

A B, of 

against 

CD. of 


in the presence of 


Know all men by these presents that we, 1. 1, of 
nd K.L. of etc., and M. 


etc., and K.L. of etc., and M.N. of , etc., are 

jointly and severally bound to the Judge of the Court of in Rupees 

to be paid to the said Judge, for which payment to be made we bind ourselves, and each of 
us, in the whole, our and each of our heirs, executors and administrators, jointly and 
severally, by these presents. 

Dated this day of 19 

And whereas the movable property specified in the schedule hereunto annexed has 
■been attached under a warrant from the said Court dated the day of 19 

in execution of a decree in favour of in Suit No. of 19 

on the file of and the said property has been left in the charge of the said I.J. 

Now the condition of this obligation is that, if the above bounden I J. shall duly 
account for and produce when required before the said Court all and every the property 
aforesaid and shall obey any further order of the Court in respect thereof, then this 
obligation shall be void, otherwise it shall remain in full force and be enforcihle against the 
above bounden I /. in accordance with the procedure laid down in section 145, Civil Proce- 
dure Code, as if the aforesaid I.J. were a surety for the restoration of property taken in 
execution of a decree. 

I J- 

KL. 

M.N. 

Signed and delivered by the above bounden in the presence of 

[Rangoon.] The following shall be inserted as Form 15-A 

No .IS-A. 

Form op Receipt for Money deposited in connection with the 

ATTACHMENT OP PROPERTY TOGETHER WITH NOTICE TO DeCREE-HOLDER. 

In the Court of . 

Execution Case No. of 19 . 

versus. 

Received the sum of R«.* on account of the following expenditure to be 

incurred in connection with attachment of property as per list appended : — 


incurred 


C,C,M .—187 
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Rs. A. p- 


* Strike out if used in Courts 
other than the High Court of Judi- 
cature at Rangoon, and the Small 
Cause Court, Rangoon. 

tStrike out if used in the High 
Court of Judicature at Rangoon, 
and the Small Cause Court, Ran- 
goon. 


Process Fee Rules — 
•15 (1) (b) (ii) 
tl7(i) (c) (ii) (2) 


1. Custody fees. 

2. Feeding charges. 

3. Conveyance char- 

ges. 

4. Other expenses (to 

be specified). 

Total 


The decree-holder is hereby warned that the sum deposited by him for recur- 
ring charges will be exhausted on the day of 19 andfhah 

unless a further deposit is made before that date the attachment will cease ' ^ 

Dated this day of 19 


*’List of property to be attached. 


99 


Bailiff, 


No. 16. 

Aitachment in Execution. 

Prohibitory Order, where the Property to be attached consists of 
.Movable Property to which the Dependant is entitled to a 
Lien or Right of some other person to the immediate 

POSSESSION THEREOF. (021, R. 46.) 

„ iTxtU.) 

To 

Whereas has failed to satisfy a decree passed against 

on tbe day of 19 in Suit No. of 19 , in 

favour of for Ks. ; It is ordered that the defendant be, and is 

hereby, prohibited and restramed. until the further order of this Court, from receiving 
^om the following property in the possession of the said 

.' to which the defendant is entitled, subject to any claim of 
the said .and the said is hereby prohibited and restrained, until the 

further order of this Court, from delivering the said property to any person or persons' 
whomsoever. 

Given under my hand and the seal of the Court, this 
^ay of 19 . Judge. 


No. 17. 

Attachment in execution. 

pROHiniTORY Order, where the Property consists of Debts not 
secured by Negotiable Instruments. (O. 21, R. 46.) 


To 


(Title.) 


W'hf.reas has failed to satisfy a decree passed' 

against on the day of 19 in Suit 

No. of 19 in favour of for Rs. ! It is 

ordered that the defendant be, and is hereby prohibited and restrained, until the further 
order of this Court, from receiving from you a certain debt alleged now to be due from* 
you to the said defendant namely and that you, 

the said , be, and you are hereby prohibited and restrained, until 

the further order of this Court, from making payment of the said debt, or any part thercofr- 
to any person whomsoever or otherwise than into this Court. 

(jivEN under my hand and the seal of the Court, this 
day of 19 Judge. 


No. 18. 

attachment in Execution. 

Prohibitory Order, where the property consists of Shares in the 

Capital op a Corporation. (O. 21, R. 46.) 


To 


(Title.) 


Defendant and to 

has^?aiiVd°to' satisfy ■ decree passed against 
19 .in Suit No. of IV ^ 

in favour of for Rs. ; It is ordered that 

ant, be, and you are hereby, prohibited and restrained, until * namely 

Court, from making any transfer of shares in the aforesaid Co*’^^** ' 

' lof any dividends thereon; and you. 


Secretary of 
Whereas 

on the 


day of 


or from receiving payment of any 
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the Secretary of the said Corporation, arc hereby prohibited and restrained from permit- 
ting any such transfer or making any such payment. 

Given under my hand and the seal of the Court, this day of 

Judge. 

No. 19. 

Obder to attach Salary op Public Officer or Servant of Railway 
Company or Local Authority. (O. 21, R 48 ) 

To 

case, is :l {describe office of judgment-debtor) rcceWhfg^h'is sal’i^y (or alTowanc« a" y™ur 

1 'decree-holder in the said case, Ms applied in this Court for 
the attachment of the salary (or allowances) of the said to the extent 

® .. . due to him under the decree; You are hereby required to 

in \he monthly 

r«nr* ^"d to remit the said sum (or monthly instalments) to this 

Given under my hand and the seal of the Court, this 

Judge, 


To 


No. 20. 

Order of Attachment of Negotiable Instrument (0 21 R 51 ) 

(Title:) 


The Bailiff of the Court. 

Whereas an order has been passed by ibis Court on the 

t^a^d 'Ld brfn'’; tt' sTr^'e Tt'o" L°u'rt. ^ •<> 

Given under my hand and the seal of the Court, this day of 19 

Judge. 

D ^ No. 21. 

Prohibitory Order, where the Property consists op Money or of any Security 

IN THE custody OF A COURT OF JUSTICE OR ^ PUBLIC OfFICER] 

(O. 21, K, 52.) 

Jq (Title.) 

Sir, 

you will hold the said money subject to the further order of this^Sr ^ 

I have the honour to be, 

t Sir, 

Your most obedient servant, 

Judge. 


Dated the 


day of 


19 


To 

Sir, 


Notice or Attachment to the Court wh.ch passed .t. 

(Title,) 

The Judge of the Court of 


inJuitNo. of 19 which he »as 

.the 

^ Words within brackets, substituted for 1937?* Officer of Government," by A.O., 
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execution of the decree of your Court until you receiv.^ 
an intimation from this Court that the present notice has been cancelled or until execution 


Dated the 


day of 


19 


I have the honour, etc., 

Judge. 


To 


XT No- 23. 

Notice of Attachment of a Decree to the Holder of the Decree. 

(O. 21, R. 53.) 

{Title.) 


Whereas an application has been made in this Court by the decreeholder in the abov.. 
suit for the attachment of a decree obtained by you on the n tnc above 

• i, I .in the Court of in Suit No. 

of 19 , in which was and 

'was .... . ; It is ordered that you. the said and vou 

are hereby, prohibited and restrained, until the further order of this Court, from trans- 
ferring or charging the same in any way. irom ir^ns 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


To 


No. 24. 

Attachment in Execution 

Prohibitory Order, where the Property consists op Immovable 

Property. (O. 21. R. 54.) 

{Title.) 


,,, ..... . . defendant, 

.dav you have failed to satisfy a decree passed against you on the 

day of 19 , in Suit No. of 19 .in favour of 

V A . ..... . » It »s ordered that you. the said 

”^“.1 rcstrame.!, until the further order of this Court, 
iv ?alp Jliff o ^.i? property specified in the schedule hereunto annexed, 

and that all persons be. and that they are hereby, prohibited 
from receiving the same by purchase, gift or otherwise ^ 

Given under my hand and the seal of the Court, this 
day of 19 

Schedule. 

Judge. 


To 


No. 25. 

Order for Payment to the Plaintiff, etc., of \foNEY, etc., in the 

HANDS OF A THIRD PARTY. (O. 21, R. 56.) 

{Title.) 


Whereas the following property has been attached in execution 

of a decree in Suit No. of 19 . passed on 

j j , day of 19 , in favour of for Rs. ; 

It is ordered that the property so attached, consisting of Rs. in money 

and Rs. , ,, , ‘d currency-notes, or sufiicient part thereof to satisfy the 

said decree, shall be paid over by you. the said to 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


To 


No. 26. 

Notice to Attaching Creditor. (O. 21, R. 58.) 

{Title.) 


Whereas has made application to this Court for the 

removal of attachment on placed at your instance in execution 

of the decree in Suit No. of 19 , this is to give you notice to 

appea.r before this Court on .the day of V • 

either in person or by a pleader of the Court duly instructed to support your clairn, as 
attaching creditor. 

Given under my hand and the seal of the Court, this day of • 
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To 


No. 27. 

WARRANT OF SALE OF PROPERTY IN EXECUTION OF A DeCRFX FOR MONEY. 

21. E. 66.1 

{Title.) 


The BailiE of tlie Court 
These are to command you to sell by auction, after giving davs^ 

previous notice, by affixing the same in this Court-house, and after making due procla- 
mation, the property attached under a warrant from this G.url, dated 

in's^if No ^ in favour of 

the said property as shall realize the sum of Rs. beW^^the ’ 

of the said decree and costs still remaining unsatisfied. 

You are further commanded to return this warrant on or before the 

u . j . , with an endorsement certifying the manner in which 

it has been executed, or the reason why it has not been executed. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 

No. 28. 

^OTICE OP THE DAY FIXED FOR SETTLING A SaLE PROCLAMATION 

(O. 21. R. 66.) 

To 

for . th. dccr«-holdfrT‘'ap'pli°«5 

j , • ^rc hereby informed ^ 

that the day of ig k.- a a 

for settling the terms of the proclamation of sale. ' 

Given under my hand and the seal of the Court, this day of 19 

Judge. 

No. 29. 

Proclamation of Sale. (O. 21, R. 66 ) 

64 of 0 21 of the Code of Civil Procedure 
(1) ii. No. of an order has been passed by this Court for the sale of the 

mentioned in the annexed schedule, in satisfac^ 
u.. L claim of the decree-holder in the suit mentio^d in the 

The sale will be bv public auction, and the property will be put up for sale in the Intt 
specified m the schedule The sale will be of th? property of h/ Sdemer^" debtor^^^ 
abovenamed as mentioned in ^he schedule below ; and thS liabilities and cSs ltTach^i^ 

Lgains f eart' 'lot." those specified in the iJhedull 

tth *^c absence of any order of postponement, the sale will be held by 
at the monthly sale commencing at o'clock on the ^ at 

. ^ i" the event, however of the debt above specified and of the co^ts of the h^n<r 

tendered or paid before the knocking down of any lot. the sale will be stopM ^ 

ssteSSB sSS ttSaaaSF" 

Court previously given. The foIlowingTre the further " permission of the 

IT., , .... Conditions of Sale. 

.he hes, of the 

ment or omission in this proclamation ^ error, mis-state- 

as .o .he hidd- th > .sh . --ng as .o .he antoun. b.d, or 

always that he is legally qullifild to'bi"an'd provi’d'ed"’tLt " u'’sh"l be in'th 'd*’ 
sale to- ad,^^u;:T';,/hre°c;'‘±'aVs''°,L' 


19 
the 


NOTES. 

App. E, Form No. 29.— The effect of 
condition 3 in form No. 29, App. E, is to 
give the Court a Qttasi rcvisional discretion 


in the matter and not to require the Cort 
Itself to knock do^vn the property. 9 Rani? 
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5. In the case of movable property, the price of each lot shall be paid at the time of 
sale or as soon after as the officer holding the sale directs and in default of oalment 
the property shall forthwith be again put up and re*sold. payment 

6 In the case of immovable property, the person declared to be purchaser shall 
?hac such declaration a deposit of 25 per cent, on the amount of his pur- 

officer conducting the sale, and in default of such deposit the property 
shall forthwith be put up again and re-sold, 

7. The full amount of the purchase-money shall be paid by the purchaser before 
the Court closes on the fifteenth day after the sale of the property exclusive of such day 

fifteenth day 

11 of payment of the balance of purchase-money within the period 

allowed, the property shall be re-sold after the issue of a fresh notification of sale The 
deposit, after defraying the expenses of the sale, may, if the Court thinks fit, be forfeited 
to Government and the defaulting purchaser shall forfeit all claim to the property or to 

any part of the sum for which it may be subsequently sold* 

Given under my hand and the seal of the Court, this day of 19 

Schedule of Property. ^ 


Number 
of lot. 
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c 
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O 
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a; 
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u ^ 
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'£ 
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. LOC. AMS._ [Allahabad 1 Form No. 29, Delete the sentence “No bid by . 
previously given in the paragraph above “Conditions of sale." 

IMabra^j /tdd the following as a “Note” to Form No. 29 (Proclamation of sale) 
Appendix E to Schedule I of the Code of Civil Procedure, 1908 

Note . — The title-deeds relating to the property have not been filed in Court, and the 
purchaser will take the property subject to the risk of there being mortgages by deposit of 
title-deeds, or mortgages not disclosed in the encumbrance certificate". 

No. 30. 

Order on the Nazir for causing Service of Proclamation of Sale. 

(0.21. R. 66.) 

To 

The Nazir of the Court. 

, Whereas an order has been made for the sale of the property of the judgment- 
■debtor specified in the schedule hereunder annexed, and whereas the 

day of 19 . has been fixed for the sale of the said property, 

copies of the proclamation of sale are by this warrant made over lo you 
and you are hereby ordered to have the proclamation published by beat of drum within each 
of the properties specified in the said schedule to affix a copy of the said proclamation on a 
conspicuous part of each of the said properties and afterwards on the Court-house, and 
then to submit to this Court a report showing the dates on which and the manner in which 
the proclamations have been published. 

Dated the day of 19 

Schedule. Judge- 


Certificate by Officer Holding a Sale^of^thk Deficiescy of Price on a Re-sale op 

Property by reason of the Purchaser's Default. (0.21, R. 71 ) 

Certified that at Ihe rc-sale of the property in execution of the decree j’’ ^j^nev 
named suit, in consequence of default on *he part nf purchaser, there wa 

. NOTES. piirchnser'B default waa not o^^th 

App. B, Form No. 31. — At an execution officer holding the sale in n p Code. 

«alo the deficiency on re sale by reason of the Form No. 31 in App. E * 
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in the price of the said property amounting to Rs. , and that the expenses attending 

such resale amounted to Rs. , making a total of Rs. , which sum is recover- 

able from the defaulter. 

Dated the day of 19 

Officer holding the sale. 

No. 32. 

Notice to Person in possession of Movable Property sold in Execution. (O. 21 R. 79) 
To 

Whereas has become the purchaser at a oublic sale in 

execuhon Of the decree in the above suit of now in your possession, you 

are hereby prohibited from delivering possession of the said 

to any person except the said 

Given under my hand and the seal of the Court, this day of 19 

Judge. 

No. 33. 

Prohiditory Order against Payment of Debts sold in Execution to any other than 

THE Purchaser. (O. 21, R. 79.) 

To 

and to 

WHEREAS ... has become the purchaser at a public sale in 

execution of the decree in the above suit of being debts due 

from you to you 

uu't At : it is ordered that you be. and you are hereby 

j L? . from making payment of, the 

saia debt to any person or persons except the said 

Given under my hand and the seal of the Court, this day of 

1 9 

Judge. 


_ ^ No. 34. 

Prohiditory Order against the Transfer op shares sold in Execution. (O 21 R 79 ) 

T, {Title.) 

To 

^od , Secretary of 

u/iiPD Corporation. 

whereas ... has become the purchaser at a public sale in 

execution of the decree, in the above suit, of certain shares in the above Corporation that 
IS to say, of standing in the name of you 

: It IS ordered that you anj 

you are hereby, prohibited from making any transfer of the said shares to any person 

j , the purchaser aforesaid or from receiving any 

from . . , . , . . Secretary of the said Corpora- 

tion, from permitting any such transfer or making any such payment to any person except 

the said . . . , ... « purchaser aforesaid. 

Given under my hand and the seal of the Court, this day of 

Judge. 


^ No. 35. 

Certificate TO Judgment-debtor authorising him to mortgage. 

lease, or sell Property. (O. 21. R. 83.) 

(Title.) 

Whereas .n execi.lion of the decree passed in the above suit an order was made on 
perty of the judgment-deilor ’ ’ und'r-nicntioned pro- 

Court has. on the application of the said judgment-debtor, postponed the laid sal? to'e^nabll 

5™tro"on;'’m'e“parrt‘he“rU'’f' -le'Vtt ^aVd"p%^! 

make ™^;?p■?s?"^?^rt??rr.tas‘fo“r"sat'w^t'L1?'?^pe“^^^^^^^^^ i“‘'«"'ent.deh.or to 

L, , 1 . . the date of this certiheate : provided that all moneys pav- 

jSdgremTbtor'"® to the safd 

NOTES. 

ntld, that the absenco of such a certificate 
would not prevent the Occrco-holdor from 


recovering the deficiency arising on tlie -e- 
Ralo. 141 I.C. 367=29 N.L.R. 52=1933 
N. 123. 
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day of 


Description of property. 

Given under my hand and the seal of the Court, this 
1 9 


' L 


Judge. 


To 


No. 36. 

Notice to show Cause why Sale should not be set aside. 

(0.21, Rr. 90. 92.) 

{Title.) 


Whereas the under-mentioned property was sold on the 

day of 19 , in execution of the decree passed in the above- 

named suit and whereas the decree-holder for 

judgment-debtor], has applied to this Court to set aside the sale of the said property on the 
fhat"^ ^ material irregularity for fraud] in publishing for conducting] the sale, namely, 

Take notice that if you have any cause to show why the said application should not be 
granted, you should appear with your proofs in this (Tourton the 

« when the said application will be heard and determined. 

Given under my hand and the seal of the Court, this 
day of 19 

Description of property. 

Judge. 


No. 37. 

Notice to show Cause why Sale should not be set aside 

(0.21, Kr. 91, 92.) 

{Title.) 

To 

sold onThe^**^"'^ d v f ’ nnder-mentioned property 

Cou./L 

had no saleable interest therein : judgment debtor, 

*rranted^vL"?honlH'^VL^^“ cause to show why the said application should not be 

granted, you should appear with your proofs in this Court on the 

determined ° . when the said application will be heard and 

Given under my hand and the seal of the Court, this day of 

Description of property. 

Judge. 


No. 38. 

Certificate of Sale of Land. (O. 26. R. 94.) 

. {Title.) 

This IS to certify that has been declared the purchaser at 

a sale by public auction on the day of 

_ in execution of decree in this suit, and that the said sale has 

been duly confirmed by this Court. 

Given under my hand and the seal of the Court, thi.s day of 


Judge. 

LOC. AMS. — [Nagpur ] In Form No, 38, insert the words "for Ks. 
between the words "The purchaser" and "at a sale". 

[Patna.] Substitute the following form for Form No. 38:— 


fP 


No. 38.j 

Certificate op Sale'op Land. 


District 
In the C^urt of 

Execution Case No. 

Decree-holder 


(O. 21. R. 94.) 
at 

of 19 . 


versus 

Judgment-debtor. 
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This is to certify that son of 

, by caste • by occupation 

, resident of Thana , 

District , has been declared the purchaser at a sale by public auction on 

the day of 19 , of the 

property specified below in execution of the decree in Suit No. 
of this Court' and that the said sale has been duly confirmed by this Court. 

Given under my hand and the seal of the Court, this day^ of 

19 

Judge. 

Specification and price of properties.* 

No. 39. 

Order for Delivery to certified Purchaser of Land at a Sale in 

Execution. (O. 21, R. 95.) 

{Title.) 


has become the certified purchaser of 


To 

The Bailiff of the Court. 

Whereas 

at a sale in execution of decree in Suit No. 
of 19 ; you are hereby ordered to put the said 

certified purchaser, as aforesaid, in possession of the same. 
Given under my hand and the seal of the Court, this 
19 


the 


day of 


To 


LOC. AM.— [Madras.] Substitute the following for the old one:— 
Order for delivery to certified purchaser of land at a sale in 

Execution. (0.21, R. 95.) 

{Title.) 


Judge. 


The Bailiff of the Court. 

Wht.reas has become the certified purchaser of 

at a sale in execution of decree in Suit No. of 

19 ; you arc hereby ordered to put the said , the certified pur- 

chaser, as aforesaid, in possession of the same ; and you are hereby further required to state 
in your return whether there are crops on the land and whether you have delivered them 
to , the certified purchaser. 

Given under my hand and the seal of the Court, this day of 

19 » 

Judge. 


To 


No. 40. 

Su.MMONS TO APPEAR AND ANSWER CHARGE OF OdSTRUCTINC EXECUTION 

OF Decree. (O. 21, R. 97.) 

{Title.) 


Whereas , the decree-holder in the above suit, has com- 

plained to this Court that you have resisted [or obstructed] the officer charged with the 
execution of the warrant for possession ; 

You are hereby summoned to appear in this Court on the day of 

A. M., to answer the said complaint. 

Given under my hand and the seal of the Court, this day of 

IV • 

Judge. 


To 


No. 41. 

Warrant of Committal. (O. 21, R. 98.) 

{Title.) 


The Officer-in-charge of the jail at 
Whereas the under-mentioned property has been’decreed to 
, the plaintiii in this suitj and whereas the Court is satisfied that 
without any just cause resisted [or obstructed] and is still resisting [or obstructing] 
the said in obtainmg possession of the property, and whereas the said 

has made application to this Court that the said be committed to the 


' If the decree has been received by trans. 
fer from other Court, enter the name of 
that Court. 

* The date when the sale became absolute. 
C.C.^^,— 188 


* Particulars sufficient to identify the 
property including the name of each regis- 
tration sub-district in which any part of the 
property is situated should be fully stated. 
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civil prison ; 

You are hereby commanded and required lo take and receive the said 

*^days.‘ therein for the peiiod of 

Given under my hand and the seal of the Court, this day of 

of O. 21?- f The following form shall be used under the provfsions of r. 104 

Execution Case No. 19 

Decree^holder 

V5« 

To Judgment-debtor. 

Whereas it is alleged that a debt of Rs a,,^. 

judgment-debtor: is due from you to the 

''S -He 

cate, vakil or authorised agent in this Court at 10-30 in the forenoon of the dav aforesaid 
and show cause io the contrary, in default whereof an order f^the naymem of the sa d 
sum, of the said property may be passed against you. ^ 

Afunsi'f 

Subordinate Judge 
at 


, No. 42. 

Authority OF the Collector to Stay Public Sale ok Land. (Section 72.) 

{Title.) 

. Collector of 

In answer to your conimunication No. . dated , representing that 

tlie sale in execution of the decree in this suit of land situate within your district is 
objectionable, I have the honour to inform you that you arc authorized to make provision 
tor the satisfaction of the said decree in the manner recommended by you. 

I have the honour to be, 

Sir, 

Your Obedient Servant, 

Judge. 


LOC.AM. [Allahabad,] Add the follovving form 

The security to be furnished under section 55 (4] shall be, as nearly as may be, by a 
bond in the following form ; — 

In the Court of at 

Suit No. of 19 

A. B. of .. Plaintiff 

Against 

C.D.of Defendant. 

Whereas in execution of the decree in the suit aforesaid, the said C.D. has been arres* 
ted under a warrant and brought before the Court of ; and whereas the said 

C.D. fias applied for his discharge on the ground that he undertakes within one month lo 
apply under section 5 of Act No III of 1907 to he declared an insolvent, and the said Court 
has ordered that the said C.D. shall be released from custody if the said C.D. furnish good 
and sufficient security in the sum of Ks. that he will appear when called 

upon and that he will within one month from this date apply under section 5 of Act HI ot 
1907 to he declared an insolvent ; • 

Therefore I. E.F., inhabitant of have voluntarily become security, and 

do hereby bind myself, my heirs and executors, to as Judge of the said Co 

and his successors in office that the said C.D. will appear at any time when called upo y 
the said Court, and will apply in the manner and within the time hcrcinleforc set ’ 
m default of such appearance or of such application, I bind myself, my heirs and cxe » 
to pay to_ the said Court on its order, the sum of Ks. _ 

Witness my hand at this day of ! r c 

(Sd.) A. r. 

Witness: Surety. 


App, F] 


1499 


The Code of Civil Procedure (V op 1908). 


To 


APPENDIX F. 

Supplemental Proceedings. 

No. 1. 

Warrant op Arrest before Judgment. (O. 38, R. J.) 

(Tittc.) 

The Bailifl of the Court. 

Whereas , the plaintiff in the above suit claims the sum of Rs. as 

noted in the margin, and has proved to the satisfaction of 
the Court that there is probable cause for believing that the 
defendant is about to These are 

to command you to demand and receive from the said 

the sum of Rs. as suHicient to satisfy 

the plaintiff's claim, and unless the said sum of Rs. 
is forthwith delivered to you by or on behalf of the said 

, to take the said into custody, and 

to bring him before this Court, in order that he may show 
cause why he should not furnish security to the amount of 
Rs. for his personal appearance before the Court, until 
such time as the said suit shall be fully and finally disposed 
of, and until satisfaction of any decree that may be passed 






Principal .. 
Interest .. 
Costs 




Total 

, 





against him in the suit. 

Given under my hand and the seal of the Court, this 
19 


day of 
Judge. 


No. 2. 

Security for Appearance op a Dependant Arrested before Judgment. 

(0.38. R. 2.) 

\\ HEREAS at the instance of , the plaintiff in the above suit 

the defendant has been arrested and brought before the Court; 

And whereas on the failure of the said defendant to show cause why he should not 
furnish security for his appearance, the Court has ordered him to furnish such security ; 

Therefore I have voluntarily become surety and do hereby bind my- 

self, my heirs and executors, to the said Court, that the said defendant shall appear at any 

II- t **1.1 I* ■ •« • • • « 


time when called upon while the suit is pending and until satisfaction of any decree that 
ssed against him in the said suit ; and in default of such appearance 1 bind myself. 


may be passed ••• ...^ x umu u. / acn , 

my heirs and executors, to pay to the said Court, at its order, any sum of money that may 

be adjudged against the said defendant in the said suit. 

Witness my hand at this day of 19 

\\r» (Signed) 

Witnesses : 

1 . 

2 . 


To 


No. 3. 

Summons to Defendant to appear on Surety’s Application for 

Discharge. (0.38, R. 3.) 

(Title.) 


Whereas . who became surety on the day of 

19 .for your appearance in the above suit, has applied to this Court to be dis- 
charged from his obligation ; 

You are hereby summoned to appear in this Court in person on the 

will be heaVd and determined. ’’ ' 

Given under my hand and seal of the Court, this day of 

■ Judge. 

No. 4. 

Order FOR Committal. (O. 38. R 4.) 
w u (Title.) 

r' i, •. u . I i? » plaintiff in this suit, has made application to the 

Court that security be taken for the appearance of . the defendant tn 

answeranyjudgmenUhat may be passed against him in the suit; and whereas the Court 

has called upon the defendant to furnish such security, or to offer a sufficient deposit in 
bcti of security, which he has failed to do; it is ordered that the said defendant 


NOTES. 

App. F, Form No. l.^Sec 1930 A.L. 


J. 913=1931 All. 65. 
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ment be pronoun^d ‘be suit ; or, if judg- 

GivbN under my hand and seal of the Court, this day of 

Judge. 


To 


A 

Attachment before Judgment, with Order to call for Security for 

Fulfilment of Decree. (O. 38, R. 5.) 

{Title.) 


has proved to the satisfaction of the Court that the 


The Bailiff of the Court. 

Whereas 

defendant in the above suit 

yo“ ‘o ca'I “pon the said defendant on or 

o? runee ' to furnish security for the ?nm 

qiiroS to produce and place at the disposal of this Court when re” 

Hon of the value as may be sufficient to satisfy any de°crie%h'Tt mav'’he'°„^^f/r''' 
orde'red to a?,ach' the sa^r *'’5 w'’ «S»rity I'^and y"ou are further 

endorsement certifying the date on which and the manner in which it has been executed" 

or the reason why it has not been executed. " ” executed, 

Given under my hand and the seal of the Court, this day of 

Judge. 


the 


No. 6. 

Security for the Production of Property. (O. 38 R 5.) 

(Title.) 

Whereas at the instance of . the plaintiff in the above suit, 

defendant has been directed by the Court to furnish .security m the sum of Rs. 

schednle'he'’reun“"annexed" ” *''' 

_ .Therefore I have voluntarily become surety and do hereby bind 

myseli, my heirs and executors, to the said Court, that the said defendant shall produce 
and place at the disposal of the Court, when required, the property specified in the said sche- 
dule, or the value of the same, or such portion thereof as may be sufficient to satisfy Ihe 

default of his so doing, I bind myself, my heirs and executors, to pay to the 
said Court, at its order, the sai<l sum of Ks. 

or such sum not exceeding the said sum as the said Court may adjudge. 

Schedule. 

Witness my hand at this day of 19 . 

.... (Sigued.) 

Witnesses : 

1 . 

2 . 


No. 7. 

Attachment before Judgment, on Proof of Failure to Furnish 

Security. (O. 38, R. 6.) 

To (Title.) 

The Bailiff of the Court. 

Whereas , the plaintiff in the suit, has applied to the Court 

to call upon , the defendant, to furnish security to fulfil any decree 

that may be passed against him in the suit, and whereas the Court has called upon the said 

to furnish such security, which he has failed to do ; these arc to command 


NOTES. 

App. F, Form No. 6. — Per Kemp, A. 
G. J . — The words “Court may adjudge” in 
Form 6, Appendix F mean that the Court is 
to be the arbitrator and not that it is merely 
to decree what the parties consent to. Per 
Black-well, J . — The words “as the said Court 
may adjudge” at the end of Form 6 apply 
only to a question which might arise in exe- 
rtion in proceedings against the surety. 
Ihcy have no application to the decree 


which the Court must pass before requiring 
the defendant to produce and place ^t the 
disposal of the Court the property spccihcd 
or the value of the same or such 
thereof as may be sufficient to satisfy tli 
decree. Having regard to the definition ot 
"he word 'decree- in S. 2 (2) the record.ng 

of a compromise and the ® aHiudi- 

in accordance therewith would be an 
cation by the Court in the suit. MB. 

=31 Bom.L.R. 1442=1930 B. 122. 


1501 


App. F) 


The Code of Civil Procedure (V of 1908). 


you to attach , the property of the said 

, and keep the same under safe and secure custody until the further order 
•of the Court; and you are further commanded to return this warrant on or before 
the day of ... 19 , with an endorsement certifying the 

■date on which and manner in which it has been executed, or the reason why it has not been 
■executed. 

Given under my hand and the seal of the Court, this 
day of 19 . Judge. 

LOC. AM.— [Madras.] After Form. 7 of Appendix F to the First Schedule the 
following Form shall be inserted namely : — 

No. 7-A.> 

Attachment of Immovable Property Before Judgment. 

To 

,,,, , Defendant. 

Whereas on the application of the plaintiff in this suit the 

Court called upon you the defendant to furnish security to 

fulhl any decree that may be passed against >ouin the suit or to show cause why you 

. you have failed to show cause why you should not 

should not furnish such security and 


furnish such secuilty 


you have failed to furnish the security required within 


time fixed by the Court 

it is ordered that you, the said be and you are hereby prohibited and restrained until 
the further order of this Court, from transferring or charging the properties described in 

the Schedule hereunto annexed, by sale, gift or otherwise, and that all persons be and that 

they are hereby, prohibited and restrained from receiving the same by purchase eift or 

otherwise. * 6 i u* 

Given under my hand and the seal of this Court, this 

Schedule, 


day of 


19 


No. 8. 

Temporary Injunctions. (O. 33, R. 1 ) 

iTUle.) 

Upon motion made unto this Court by , nleadcr of for fonne-i ^ 

thcpUiniiff/f.a, and upon reading the petition of the said plaintiff in this matter fi?ed 
[this day] [or the plaint filed in this suit on the day of 

or the written statement of the said plaintiff filed on the 

day of J and upon hearing the evidence of 

andaho .he evidencro?'”’" s^rvief ^ 

‘f" doth order that an injunction be awarded to resuain 

the defendant C.D.. his servants, agents and workmen, from pulling down or sufferinc to 
be pulled down, the house in the plaint in the said suit of the plaintiff mentioned [or inthl 
written statement, or pcmion of the plaintiff and evidence at the hearing of this mot on 
mentioned], being No. 9. Oilmongcrs Street. Hindupur, in the Taluk of ^ ® motion 

from selling the materials whereof the said house is composed, until the hearing of this suit 
or until the further order of this Court ® 

Dated this day of 19 

[[Vlyre the in/unctioti is sought to rest rain the negotiation of a note or biU%\e order 

to restrain the defendants and from nartin,, -.u 

of the custody of th«m or any of them, or endorsing, assigning or ntgotia ini the ^rl 
missory note [or bill of exchange] in question, dated on or about the Zl 

mentioned in the plaintiff s plaint [or petition] and the evidence heard at this motion until th; 
hearing of tnis suit, or untiUhe turther order of this Court s motion until the 

[In Copyright cases] tort«itraJn tu^ a c j * 

C.D., his servants, agents or workmen from printing, publishing or vending a book eVder 
or any part thereof until the, etc. * uowk, caiiea 

[inhere part only of abook is to be restrained] to 

defendant C.D., his servants, agents or workmen, from printing, publishing selling n? 

otherwise disposing of such parts of the book in the plaint [or petition and evidence ftc ] 

mentioned to have been published by the defendant as hereinafter specified' nameW that 

part of the said book which is entitled and also that pan which is enihled ^ 

[or, which IS cont.iincd in page to page both inclusive] uniil 

[In Hatent cases] to restrain the defendant C.D., his agents, servants 

.and workmen, from making or vending any perforated bricks [or as the case may he\ upon 


LEG. REF. 

* Inserted by Notification in the Fort. St. 


George Gpchtte, dated 25th November, 1941 
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the principle of the inventions in the plaintiff’s plaint [or petition. ctc.» or written statement 
ctc.l mentioned, belonging to the plaintiffs, or either of them, during the remainder of the 
respective terms of the patents in the plaintiff’s plaint [or as the case may be] mentioned and 
from counterfeiting, imitating or resembling the same inventions, or either of them or mak- 
ing any addition thereto, or subtraction therefrom, until the hearing, etc. 

[In cases of Trade marks] to restrain the defendant C.D., his ser- 

vants, agents or workmen, from selling or exposing for sale, or procuring to be sold, any 
composition or blacking [or or /Ae may described as or purporting to be blacking 
manufactured by the plaintiff .<4.5., in bottles having affixed thereto such labels as in the 
plaintiff’s plaint [or petition, etc.] mentioned, or any other labels so contrived or expressed 
as. by colourable imitation or otherwise, to represent the composition or blacking sold by 
the defendant to be tlie same as the composition or blacking manufactured and sold by the 
plaintiff A.B., and from using trade-cards so contrived or expressed as to represent that 
any composition or blacking sold or proposed to be sold by the defendant is the same as the 
composition or blacking manufactured or sold by the plaintiff A.B., until the, etc. 

[To restrain a partner from in anyway interfering in the business.] 

to restrain the defendant C.D., his agents and servants from entering into 
any contract, and from accepting, drawing, endorsing or negotiating any bill of exchange, 
note or written security in the name of the partnerdiip-firm of B. and D.. and from contrac- 
ting any debt buying and selling any goods, and from making or entering into any verbal or 
written promise, agreement or undertaking, and from doing, or causing to be done, any act, 
in the name or on the credit of the said partnership-firm of B - and D., or whereby the said 
partnership-firm can or may in any manner become or be made liable to or for the payment 
of any sum of money, or for the performance of any contract, promise or undertaking until 
the, etc. 


To 


No. 9.* 

Appointment of a Receiver. (O. *10, R. I.) 

{Title.) 


Whereas has been attached in execution of a decree passed in 

the above suit on the day of 19 , in favour of ; You 

are hereby (subject to your security to the sati.sfaction of the Court) appointed receiver of 
the said properly under Order XL of the Code of Civil Procedure, 1908, with full powers 
under the provisions of that Order, 

You are required to render a due and proper account of your receipts and disbur- 
sements in respect of the said property on . You will be entitled to remuneration at 

the rate of per cent, upon your receipts under the authority of this appointment. 

Given under my hand and the seal of the Court, this day of 

LOC AMS. — [Mauras.J Substitute the following for Form No. 9 of Appendix F to 
Schedule I : — 


No. 9.* 

Appointment of a Receiver. (O. 40, R. 1 ) 

{Title.) ■ . , 

Whereas it appears to the Court that in the above suit it is just and convenient to 
appoint a receiver of the properties specified below {or whereas the properties specihco 
below have been attached in execution of a decree passed in the above suit on the 
day of 19 , in favour of ). 

It is hereby ordered that A.B., be appointed (subject to his giving security to me 
satisfaction of the Court) the receiver of tlie said property and of the rents, issues ana 
profits thereof under Order XL of the Code of Civil Procedure, 1908, with all powe s 
under the provisions of that order, except that he shall not without leave of me Court i ; 

grant leases for a term exceeding three years, or (2) institute suits in any Cx)urt 
suits for rent), or (3) institute appeals in any Cilourt (except from a decree in a rent sui ; 
where the value of the appeal is over Rs. 1,000, or (4) expend on the repairs of any prope y 
in any period of two years more than half of the net annual rental of the property to 
repaired, such rental being calculated at the amount at which the property to be *”*9 . o 
would be let when in a fair state of repair, provided that such amount shall not excee 
1 , 000 . 

And it is further ordered that the — ^ — to the above suit and all persons 


defendants ^ movable 

claiming under them do deliver up ^uicl possession of 

and 'mmovable, specified below together with all leases, agreements for And 


LEG. REF. by Act X of 1914, Sch. I. . . Dj, 

' The last two forms were re-numbered • This form substituted n 
and l(y* instead of ‘*6 and 7^' respectively No* 6^3 of 1914. 
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that the tenants and occupiers do attorn and pay their rents in arrcar and growing rents 

to the said receiver. And it is further ordered that the said receiver shall have power to 
bring and defend suits in his own name and shall also have power to use the names of the 
plaintiffs and defendants where necessary. And it is further ordered that the rcceiot or 
receipts of the said receiver shall be a sufficient discharge for all such sum or sums of raonev 
or property ^5 shall be paid or delivered to him as such receiver. 

And It is further ordered that the said receiver do out of the first moneys to be rccci- 

i ^hall be entitled To 

retain in his hands the sums of Rs. for current expenses, but subject thereto 

shall pay his net receipts, as soon as the same come to his hands into Court to the credit of 
this suit. He shall once m:evcry months file his accounts and vouchers in Court 

the first account to be filed on the day of and to be passed on the 

o* • He shall be entitled to commission at the rate of Rs. oer 

cent, on the net amounts collected by him or to the sum of Rs. per month (or as 

the case may be) as his remuneration (or he shall act without any remuneration) 

And It is further ordered (where an additional office establishment is required) that 

allowed to charge to the estate in taddiiion to his own office estab- 
lishment the following further establishment : — 

(Here enter specification of property.) 

OiVEN under my hand and the seal of the Court, this dav of 10 

[Patna.] Appendix F, Form No. 9. 

In the Schedule of costs in the Form of Decree in Appeal No. 9. Aonendix G to the 
first schedule o the Civil Procedure Code, Act V of 1908, old "copying o^typingcLrge " 
below the Item "Pleader’s fee on Us. "in the columns for Appellant and Ues|on- 

dent, and number the new entry in the first column as ‘*5.” ^ 

No. 10. ‘ 

Bond to be given by Receiver. (O. 40, R. 3.) 

k' II u L { Title .) 

Know all men by these presents, that we, and and 

arc jointly and severally bound to of the Court of in* 

^ ir to be paid to the said or his successor in office for the 

anT ..fri '^^15 • wc bind ourselves, and each of us. in the whole 

prMMll ^ administrators, jointly and severally by these 

Dated this day of lo 

Whereas a plaint has been filed in the Court by against fr,r- 

the purpose ot [here insert the object af suit] : ^ 

And whereas the said has been appointed, by order of the abovementioneri 

Court, to receive the rents and profits of the immovable property and to get in the out<;tan- 

ding movable pioperty in the said plaint named; > lo gci in me outstan- 

i condition of this obligation is such, that if the abovc-bounden 

and every the sum and sums of money which he shall so receive on 
p^opc?ty irthrsaid“"‘^ property, and inrespcclof the movable 
s^^a MV^'Slances which sl.ll fr\\rft?'Vo“1?m“e^ii'‘”n fifrf^^^'J 

otherVulfiPrhan in 'fu1l7orce.'‘ ahlllt”:;:?. 

Signed and delivered by the abovc-bounden in the presence of 

terms ^^T'.he-con&n of the^Sonl*' "'‘«of should follow .he 

LOC. AM. — [Allahabad] Add the following two forms 11 and 12 • 

No. 11 

The security tobe furnished under Order XXX VIII, Rule 9, shall be as nearly 

may be, bv a bond in the following form; ue. as nearly as 

Inlhe Court of at Suit No. of 19 

Amount of suit Rupees ** Plc^endant, 

to fulfil any decree that may be passed against him in the said sLt, or thafin h .“ailur'J 
so to do. certain property of the satd defendant, niav be attached ■ 

And whereas, on the failure of the said defendant attached . 

to furnish such security, or, show cause why it should not be furnished, the properly afore- 
sa.d of the said defendant has been attached by orde^ of the ?aid Cou7: 

become security and hereby bind myself, my hei rs and^ executors, to ’ voluntarily 

> The last two forms were renumbered "9 Act >?o£"l914,*^Sch. I. ^ respectively by 
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Judge of the said Court and his successors in office, that the said defendant, shall produce 
and place at the disposal of the said Court, when required, the property herein below speci- 
fied, namely (here give description of property or refer to an annexed schedule), or the 
value of the same, or such portion thereof as may be sufficient to fulfil such decree and 
shall when required pay the costs of the attachment, and in default of his so doing 1 bind 
myself, my heirs and executors, to pay to as Judge of the said Court and his suc- 

cessors in office on its order such sum to the extent of rupees (here enter a sufficient sum to 
cover the amount of suit with costs and the costs of the attachment) as the said Court may 
adjudge against the said defendant* 

Witness my hand at this day of 19 , 

(Signed,) 

Witnesses : 

Surety. 

(Signed.) 

No. 12. 

The security to be furnished under Order XXXIX, R. 2 (2) shall be, as far as may 
tie, by a bond in the following form : — 

In the Court of at , Suit Noi 

of 19 . 

.. PlaintiH 

versus 

,, Defendant 

instituted by the said plaintiff, to restrain the 
from (liere state the breach of contract or other 
injury), the said Court has, on the application of the said plaintiff, granted an injunction to 
restrain the said defendant from the repetition (or the continuance) of the said breach of 
contract (or the wrongful act complained of), and required security from the said defen- 
dant against such repetition (or continuance) ; 

Therefore I, .inhabitant of , have voluntarily become 

security and do hereby bind myself, my heirs and executors to as Judge of 

the said Court and his successors in office that the said defendant shall 

abstain from the repetition (or continuance) of the breach of contract aforesaid (or wrong- 
ful act, or from the committal of any breach of contract or injury of a like kind, arisii^ 
out of the same contract, or relating to the same property or right), and in default of his 
so abstaining, I bind myself my heirs and executors to pay into Court, on the order of the 
Court such sum to the extent of rupees as the Court shall adjudge 

against the said defendant. 

Witness my hand at this day of 

^ ^ 

Witnesses : Surety. 


Whereas in the suit above specified, 
said defendant 


APPENDIX G. 

Appeal, Reference and Review. 

No. 1. 

Memorandum of Appeal. (O. 41, R. 1.) 

(Title.) 


The 

Court at 
No. 


of 


above-named appeals to the 
from the decree of 
19 , dated the 


day of 


in Suit 
19 , 


and sets forth the following grounds of objection to the decree appealed from, namely - 

Security Bond to be given on ordfr being made to stay Execution of Decree. 

(O. 41, K. 5.) 

(Title.) 

This security bond on stay of execution of decree executed by witne.,seth 

That . the plaintiff in Suit No. of ^9 . having 

defendant, in this Court and a decree having been passed on . -ooeal from the 

19 ,in favour of the plaintiff, and the defendant having preferred an appea 


Court, the said appeal is still .i,- defendant has 

.holder having applied to execute the 


roort- 


said decree in the 

Now the plaintiff dccrce-uuiuci uovnni ..non to 

made an application praying for stay of execution and bas been 
rity. Accordingly I. of my own freewill stand security to the exten i 
gaging the properties specified in the schedule thereunto rnnrt the said defendant 

decree of the first Court be confirmed or varied by the ^ . .^d shall pay whatever 

.hen .ny^; noamso^» 

NOTES. officer from a aIw! 913= 

App. G, Form No. 2 . — The mere omission it an 'ovahd do 
of the title and the name of the presiding 1931 All. 63. 
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shall be realized from ihc properties hereby mortgaged, and if the proceeds of the sale of 
the said properties are insufficient to pay the amount due. I and my legal representatives will 
be personally liable to pay the balance. To this effect I execute this security bond 
this day of 19 . 

SCHEDULE. 


Witnessed by : 

2 . 


{Signed.) 


No. 3. 


To 


Security Bond to be given during the Pendency op Appeal. (0. 41 R 61 

{Title.) 


the 
19 


This security bond on stay of execution of decree executed by witnesseth : — 

At -the plaintiff in Suit No. of 19 , having sued 

defendant, m this ^url and a decree having been passed on the day of iv 

rfec?M in Plaintiff, and th^c defendant having preferred an appeal from the said 

decree in the Court, the said appeal is still pending. 

been c^fed un^rf « f •^1^*^*®*^?^**®*’ applied for execution of the said decree and has 

the ex5en^ of I free-will, stand security 

. L . ..mortgaging the properties specified in the schedule hereunto 

Aonellate decree of the first Cou^t be reversed or varied byX 

«ecution H rf any property which may be or has been taken in 

I with the decree of the Appel- 

^ ^ thereunder and if he should^fail 

therein then any amount so payable shall be realized from the properties hereby mortgaged 

“nd mv feSarr'/.tf' insufficient to pay 'he f 

T.tc7. .hfsIec'uTy't^d ffiir" ' 

Witnessed by: SCHEDULE. • 

1. ' {Signed.) 

2 . 

the words "be reversed or varied by 
the Vjid ColTrt^ ^ "*■ =PP*'^' ®PP'^’s ^‘■om the decree of 


To 


No. 4. 

Secobity for Costs op Appeal. (O. 41, R. 10.) 

{Title.) 


This security bond for costs of appeal executed by witnesseth — 

acraln.t Ihi tS*"' Suit No. of 19 

own free-will «'led upon to furnish security. Accordingly I, of my 

c®sts of the appeal, mortgaging the orooerties 
annexed. I shall not transfer tL%afd p?opc?n« o^ 
^ event of any default on the part of the appellant I shall dulv 
carry out any order that may be made against me with regard to payment ofthern<ii«nf 
anS^if amount so payable shall be realized from the properties hereby mortgaged 

irxtufe'&uS^lSfhJ^ 

SCHEDULE. 


Witnessed by : 

1. 

2 . 


{Signed.) 


To 


ihe 


No. S. 


Intimation to Lower Court op Admission of Appeal. (O. 41, R. U.) 

.)) {Title.) 

You are hereby directed to take notice that iht- ;« ». 

suit, has preferred an appeal to from the decree Wsed by yoS therein o''^ 

St“ r.his“'““.‘“! "‘t*" .'■rby 41 -' 

* . -‘.A, 1 yt ♦''/)*. IV . 

C.CM. 189 -- * a-J j It 
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Notice to Respondent of the Day fixed for the Hearing op the 

Appeal. (O. 41. R. 14.) 


[SCH. I 


To 


Appeal from the 

day of 


{Title.) 
of the Court of 

19 . 


dated the 


sentedVy''' h' «se'h'.fb«n "pre- 

semea oy .q . , _ . and registered in this Court, and that the ^av 

^ Tf Coun for the hearing of this appeal. ^ ^ 

If no appearance is made on your behalf, by yourselves, your pleader or bv 

'* will be heard and decided in yo™? 

Given under my hand and the seal of the Court, this 
day of 19 

fact on'^h(r7o\!ce.]‘“'' should be give“n‘'o£ the 

dix G _^o°S^chXl7l'“a:dy L'’’""' i" ^<=d i" No. 6 of Appeu- 

“Also take notice that if an address for service is not filed before the aforesaid date 

this ^PP^' ^ heard and decided as if you had not made an appearance.'* 
the Code of Civimo'celre?- ^ 


To 


Appeat. from the 
day of 


No. 6-A. 

Notice to Respondent. (O. 41-A, R. 2.) 

{Cause title.) 
of the Court of 


dated the 


^PP^^' ^'■orn the above decree {order) has bccV^p”resented by the 
above-named appellants and registered in this Court, and that if you intend to defend the 

»n this Court and give notice thereof to the appellant 
or his pleader within 30 days after service of this notice on you. 

K 1 I’l? ^PP^Y^”^f on your behalf by yourself, your pleader or some one 

by law authorised to act for you in this appeal, it will be heard and decided in your absence. 

I he address for service of the appellant is that of his pleader Mr. A. B.ol {insert 
address) Madras. ^ 

(If the appellant appears in person, insert his address for service ) 

^’‘VEN under my hand and the seal of the Court, this day of 

m 7 » 

ri * I . Registrar. 

[Interlocutory application No. of 19 , has been made by appellant, and 

execution has been stayed (or other order made) by order daled the day of 

19 .1 


No.6-B.> 

Memorandum of Appearance. (O. 41-A, R. 3.) 

. (CoMje title.) 

Take notice that the respondent intends to 

appear and defend the above appeal, and that his address for service of all notices and pro- 
cess IS {insert address). 

The said respondent requires a list of the papers which the appellant proposes to 
translate and print. 

Dated this day of 19 • 

{Signed) CD., 

Vakil for Respondent. 

To the Registrar, High Court of Judicature, Madras. 

XT No. 7. 

Notice to a Party to a Suit not made a Party to the Appeal but 
JOINED DY the CoURT AS A RESPONDENT. (O. 41, R. 20.) 

{Title.) 


To 


Whereas you were a party in Suit No. of 19 . in the Court of 

and whereas the has preferred an appeal to this Court from t 


LEG. REF. 


* Forms 6-A and 6-B inserted in Madras 


by Dis. No. 2057 of 1917. 
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passed against him in the said suit and it appears to this Court that you arc interested in the 
result of the said appeal : 

This is to give you notice that this Court has directed you to be made a respondent 
in the said appeal and has adjourned the hearing thereof till the day of 

A **1, '.t* * a*m. If no appearance is made on your behalf on the said day 

and at the said hour the appeal will be heard and decided m your absence. 

Given under ray hand and seal of the Court, this day of 

Judge. 

No. 8, 

Memorandum op Cross-objection. (O. 41, R. 22.) 

{Title.) 

Whereas the has preferred an appeal to the Court at 

from the decree of in Suit No. of 19 dated 

day of 19 . and whereas notice of the day fixed for hearing the 

appeal was served on the day of 19 the 

cross-objection under K.22 of O. 41 of the Code’ of Civil ProcedurV 

1908, and sets forth the following grounds of objection to the decree appealed from' 
namely: — *«oiu, 


Appeal No. 
dated the 


No. 9. 

Decree in Appeal. (O. 41. R. 3^.) 

{Title.) 

of 19 .from the decree of the Court of 

day of 19 

[Memorandum of Appeal, 

«. Plaintiff 

versus 

The above-named appeals to the Court^at”'^*"^ 

from the decree of in the above suit, dated the 

, day of . ^ the following reasons, namely :—]» 

This appeal coming on for hearing on the day of IQ 

.. j >n the presence of for the appellant and of ' for 

the rc^ondent, it is ordered— ^ 

The costs of this appeal, as detailed below, amounting to Rs. ar^ fn 

paid by . The costs of the original suit are to be paid by * ^ 

Given under my hand this day of 

Costs of Appeal. 


Appellant 


Amount. 


Respondent. 


Amount. 


1. Stamp for memoran- 
dum of appeal 

2. Do. for power 

3. Service of process 

4. Pleader's fee on Rs. 

Total 


• • 


• • 


• • 



Rs, 


A. 


Stamp for power 

Do. for petition 
Service of process 
Pleader’s fee on Rs. 


« « 


• • 


• s 


Total *. 


LOC. AMS.— [Madras.] 

Substitute the following for Form No. 9 in Appendix (G) •— 

Decree 

, ^ Order 

In the Court of the 

Present:— 

day, the day of 

Appeal Suit 


19 


Judge. 


Civil Miscellaneous Appeal Suit 


„ 


No. 


of 19 


LEG. REF. 

* Omitted by the Rules of the Calcutta and 


Madras High Courts. 
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and 


1 

1 


Appellant. 


the 


Respondent. 

On appeal from the Decree/Order of the Court of the 

and made in 

Original Suit 
Execution Petition No. 
Interlocutory Application 


fur Jtu.V 
! i-.? -JliJ ' 

' J rn. 

t' . 

. l-f 

. J . 


1 


^ fj 


Is 




dated 


r 


of 19 


Between : — 


I 


Plaintij^ — Petitioner. 


and 


1 


Oefendant^ResPondent. 
Particulars of valuation. 


1. Valuation in Appeal 

2. Do. in suit 


Rs. A. p. 


the ^-This appeal coming on this day for hearing having been heard on 

pondem^r °^dcr and decree that the Appellant ( ) do pay to the Res: 

bear own costs Rs costs m this appeal and do 


Appellants. 

1. Stamp on appeal 

Men-o 

2. Stamp on vakalat. 

3. Stamp on copies 

of lower Court 

decree/order and 
judgment includ* 
ing copying fee. . 

4. Stamp on petitions 

5. Process fees 

6. Fee for prepara* 

lion of process .. 

7. Pleader's fee on 

Rs. 


Particulars of costs. 


Amount. 

Ks. A. p. 


Respondents. 

1. Stamp for power .. 

2. Stamp for petition** 

3. Service of process . . 

4. Pleader’s fee on 

Rs. 


Amount. 
Rs. A. p. 


Total 


• « 


Total 


Given under my hand and the seal of the Court this day of 

Ay A 


Judge. 


Appeal Suit ) 

Civil Miscellaneous > No. 
Appeal Suit ) 


Court 


of 19 . 


•» 


Decree—Order 

T C- George Gasette. Part It, p. 577, Dated 5— 5— 1936.1 . . 

o A No. 9.-— ^In the schedule of costs in the form of the Decree in AppcfJ 

No. 9, Appendix G, to the first Schedule of the Co'*e of Gvil Procedure, Act V of 1908, add 
copying or typing charges’; below the item ' Pleader’s fee on Rs '' in the columns 

jor Appellant and Respondent and number file new entry in the first column 
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No. 10. 

Application to appeal in forma pauperis. 

(Title,) 

^ 1 f it j • . sbove^namcd, present the accompany intr memorandum of 

appea* from the decree m the above suit and apply to be allowed to appeal as a pauper. 

. Annexed IS a full and true schedule of all the movable and immovable property be- 
longing to me with the estimated value thereof. •••ovauic properiy uc 

Dated this day of 19 

[ATWe.— Where the application is by the plaintiff he should slate w^l^'thcHhe applied 
and was allowed to sue in the Court of first instance as ^ pauper.] nc appiiea 


No. 11. 

Notice of appeal in forma pauperis. (O. 44. R. 1.) 

Whereas the abovc'named has applied to be allowed to appeal as a 

pauper from the decree in the above suit dated the day of ^ 19 

and whereas the ^ day of 19 . has been fixed for hearing the' 

^hnllfd why the applicant 
on the will be given to you of doing so. 

Given under my hand and the seal of the Court, this day of 

1 9 

Judge. 


To 


XT No- ^2. 

Notice to show cause why a Certificate of Appeal to the King 
IN Council should not he granted. (O 45, R. 3 ) 

(Title.) 


Take notice that u„.. i- j *, *i.- ^ . r 

certificate that as regyds amount or value and nature, the above case' fulfils^ the 'rcqu^ire* 

the Court' should not grant the certificMe® sked for 

Given under my hand and the seal of the Court, this day of 

LOC. AM.— [Madras.] Insert ihc following as new Forms afl^'rornTNo. 12;— 


- No. 12-A. 

Certificate op leave to appeal to His Majesty in Council. (O. 45, R 7.) 
of the n\TclVufrim')”“'^ "" 

tKnf'ir^ Code of Civil Peocedure, praying for 

the petitioner to appeal to His Majesty in Council against the — of this Court in 

Suit No. of 19 . 

for the respondent (if he appears) this Court doth certify that the^ - — 

value 

of the subject-matter of the suit in the Court of fir^t ;c 

amount upwards of Ks. 10,000 

'“’’'R^iaoco ^ ■" Council is 

also of the value of ^ — ! -or that the-— 


upwards of Rs. 10,000 


final order 


appealed from involves 


directly , . .to 

some claim or question ^ — properly of the value of 


Rs. 10.000 


indirectly 


respecting 


upwards of Rs. lO.OCO 


decree 

“ “ final orde 7°‘’‘’ lower Court. 
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No. 12-B, 

Certificate of leave to appeal to His Majesty in Council. (O. 45, R. 7). 
are subject-matter is of sufficient value and the findings of the Court 

petition presented under O. XLV. r. 3 of the Code of Civil Procedure, praying 
orthegranto^f^a^certificate to enable the petitioner to appeal to His Majesty in ^ou^ncil 


against the 


' of this Court in Suit No. 


of 19 . 


final decree 

on for hearing upon perusing the petition and the grounds of 
appeal to Hjs Alajesty in Council and other papers material to the application and upon hear- 
ing the arguments of for the petitioner and of for the res- 

pondent (if he appears) this Court doth certify that thc- ^”^°“ — of the subject matter of the 

value 

. Rs. 10,000 amount 

suit in the Court of first instance is;- — — — and the ; of the subjcct- 

. . upwards of Rs. 10,000 value 

Pe appeal to His Majesty in Council is also of the value of 

decree directly 

or that the*. appealed against involves: — n :“Some claim or 


final order 


upwards of Rs. 10.000 

to 

question — property of the value of 


Rs. 10.000 


decree 


respecting 


upwards of Rs. 10.000 


indirectly 
and that the affirming 


final order 

( 1 ) 
( 2 ) 


appealed from involves the following substantial questioM (s) of law, vii ". — 


No. 12.C. 

Certificate of leave to appeal to His Majesty in Council. (O. 45, R. 7). 

kt” dispute is either not of sufficient value oris 

incapable or money valuation.) 

Read petition presented under O. XLV. R. 3 of the Code of Civil Procedure, praying 
lor the grant of a certincate lo enable the petitioner to appeal to His Majesty in Council 

decree 

against ther — ; 7 “of this Court in Suit No. 

final order 

of 19 . 

coming on for hearing upon perusing the petition and the grounds of 
appeal to His Majesty in Council and other papers material to the application and upon hear- 
ing the arguments of for the petitioner and of for the respon* 


, ^ . X . . ^ . amount 

cent (If he appears) this Court dotli certify that the ■ ■ - ~ ~of the subject-matter of the 

value 

cnif :« *1 r- ^ c c. . . . . ^ . below Rs. 10,000 in value 

suit both in the Court of first instance and in this Court is 


this 

r- . • , . incapable of money valuation 

L,ourt in tl^ exercise of the discretion vested in it is satisfied that the case is a fit one for 
appeal to His Majesty in Council for the reasons set forth below, vis .\ — 

( 1 ) 

(2) 


No. 13. 

Notice to respondent of ad.mission of Appeal to the King 

IN Council. (O 45, R. 8.) 

^ {Title,) 

To 

Whrreas I the the ^hovc 

^se. has furnished the security and made the deposit required by Order XLV, r. 7o t c 
Code of Civil Procedure, 1908. / • » ' 

T^*^^ that the appeal of the said K** A ajes y 

Council has been admitted on the day of ' 

j^Given under my hand and the seal of thc'Court, this ® 

Registrar. 
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No. 14. 

Notice to show cause why a review should not be granted. 

(O. 47, R. 4.) 

{Title.) 

To 

Take notice that has applied to this Court for a review of its decree 

passed on the day of 19 , in the above case. The day of 

^ 19 , is fixed for you to show cause why the Court should not grant a review of 

Its decree in this case. 

Given under my band and the seal of the Court, this day of 

J^dge. 


APPENDIX H. 

Miscellaneous. 

No. 1. 

Agreement of Parties as to Issues to be tried. (O. 41. R. 6.) 

{Title.) 

WHpEAS we. the parties in the above suit, are agreed as to the question of fact 
for of law] to be decided between us and the point at issue between us is whether a claim 
founded on a bond, dated the , day of 19 , and filed as Exhibit 

in the said sun, IS or IS not beyond the statute of limitation (or j/u/f /A e boint at 
issue whatever it may be) ; ^ 

We therefore sevcrallj^ bind ourselves that, upon the finding of the Court in the neea- 
tive [or affirmative] of such issue, will pay to the said the 

sum of Rupees {or such sum as the Court shall hold to be due thereon.) and I the 

said will accept the said sum of Rs. (or such sum a«5 ih<* rAnrf 

aforesaid [or that upon 

such finding I, the said , will do or abstain from doing, etc., etc.] ^ 

Platultff. 

Witnesses:- Defendant. 


1 . 

2 . 

Dated this 


day of 


19 


XT 2 

Notice of application for the transfer of a suit to another Court 
, . ^ , FOR trial. (Section 24.) 

In the Court of the District Judge of 

To No. of 19 . 

ihi. hv^h/" application, dated the day of 19 , has been made to 

this Court by pending in the 

Court of the r i- which is plaintiff and^ ^ 

IS defendant, for the transfer of the suit for trial to the Court of the at 

You arc hereby informed that the day of 19 h...s.n 

lion'l'l)' IT""® '>'■ if you d«ire to iffer anj obfec- 

Given under my hand and the seal of the Court, this day of 

* Judge. 

No. 3. 

Notice of Payment inio Court. (O. 24. R 2) 

{Title.) 

Take notice that the defendant has paid into Court Rs rmH 

is sufficient to satisfy the plaintiff's claim in full" 

To Z., Pleader for the plaintiff. defendant. 


To 

Whereas the above-named 
Court that 


XT 

Notice to show cause (General Form) 

{Title.) 


has made application to this 

true Jo“^^h'c' 

tZ^nel 'ho said application will bc“hca°r°d"and 
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Given under my hand and the seal of the Court, this day of 

LOC AM. [Allahabad] SubstUute the following for form No. 4 of Appendix H. 


In the Court of 
Civil suit No. 
Miscellaneous No. 


No. 4. 

Notice to show cause. (General Form.) 


at 

of 

of 


versus. 


To 


District. 
19 

19 . 

resident of 
resident of 


Whereas the above-named has made application to this Court that 

• . .j to appear in this Court in person or by a pleader duly 

instructed on the day of 19 . at o’clock in the forenoon, to 

show cause against the application, failing wherein, the said application will be heard and 
determined ex parte and it will be presumed that you consent to be appointed guardian for 

Given under my hand and the seal of the Court, this 

19 • Judge. 

No. 5. 

T ... r» Plaintiff 

List of Documents produced by (O. 13, R. 1.) 


{Title.) 


Dependant 


No. ’ 

Description of ! 

document. 

Date, if any, which 
the document hears. 

Signature of party 
' or pleader. 

1 

2 

3 

4 






LOC. AM. — [Allahabad.] List of Documents produced by 


(O. 13, R. I.) 

in the Court of 

Suit No. 


at 


of 19 


Plaintiff 

Defendant 

District 
.. Plaintiff 


versus 

.. Defendant. 

List of documents produced with the plaint (oral first hearing) on behalf of plaintiff 
(or defendant). 

This list was filed by this day of 19 


% 

.2 ^ 

Description 


• 

u 

« H 

and dale, if any, of 

What became of the document. 

a 

u. g 

the document. 


c 

1 V 

X 

1 

! 1 

3 1 

4 


If brought on 
the record the 
exhibit mark 
put on the docu- 
ment. 


If rejecicd, date 
of return to party, 
and signature^ of 
party or pleader to 
whom the docu- 
mentwas returned. 


1 1 11 * 

on the record 
after decision of 
the case and is en- 
closed in an en- 
velope, under 
rule 24, Chapter 
III the 

enclosure m the 
envelope. 


MrnAutina the list. 
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To 

by 


No. 6. 

Notice to Parties of the . Day fixed for Examination of a Witness 
ABOUT to leave THE JURISDICTION. (O. 18, R. 16.) 

(TitU.) 

Plaintiff iox Defendant) , 


that the examination of , a 

witness required 

Whereas in the above suit application has been made to 7 the Court by the said , 
in the said suit may be taken immediately ; and it has been shown to the Court's satisfac* 
tion that the said witness is about to leave the Court’s jurisdiction (or any other good 
and sufficient cause to be stated ) : 

Take notice that the examination of the said witness will betaken by the 

Court on the day of 19 . 

Dated this day of 19 

Judge. 


To 


No. 7. 

Commission to examine absent Witness. (O. 26, Rr. 4, 18.) 

(Title.) 


Whereas the evidence of is required by the 

in the above suit ; and whereas ; you are reque-^ted to take the evidence on interro- 
gatories [or viva voce] of such witness . and you are hereby appointed 

Commissioner for that purpose. The evidence will be taken in the presence of the parties 
or their agents if in attendance, who will be at liberty to question the witness on the 
points specified, and you are further requested to make return of such evidence as soon 
as it may he taken. 

Process to compel the attendance of the witness will be issued by any Court having 
jurisdiction on your application. 

A sum of Rs. , being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 19 , Judge. 

LOC. AM — [Patna.] Form No. 7, Add the following note at the foot of ihcform ; — 
The Commissioner has power under Chapter A of the Indian Evidence Act to 
control the examination of witnesses. 


No. 8. 

Letter op Request. (O. 26, R. S ) 

C t ) 

(Heading : — To the Prcsiderit arid Judges of etc., etc., or as the case may be.) 

. , . Whereas a suit is now pending in the in which A.B. is plaintiff and C.D. 

is defendant ; and in the said suit the plaintiff claims. 

(Abstract of claim.) 

And whereas It has been represented to the said Court that it is necessary for the 
purposes of justice and for the due determination of the matters in dispute between the 
parties, that the following persons should be examined as witnesses upon oath touching 
such matters, that is to say : 

E.F. of 

G.H. of and 

l.J.oi 

. . appearing that such witnesses arc resident within the jurisdiction of your hono- 

urable Court; 

Now I , . , *be of the said Court, have the 

honour to reque^, and do hereby request, that for the reasons aforesaid and for the assis- 
tance of the said Court, you, as the President and Judges of the said , or some one 

or more of you, will be pleased to summon the said witness (and such other witnesses as 
the agents of the said plaintiff and defendant shall humbly request you in writing so to 
summon) to attend at such time and place as you shall appoint before someone or more of 
you or such other person as according to the procedure of your Court is competent to take 

the examination of witnesses, and that you will cause such witnesses to be examined upon 
the interrogatiori which accompany this letter of request (or viva voce) touching the said 
rnatters in question in the presence of the agents of the plaintiff and defendant or such of 
them as shall, on due notice given, attend such examination. 

^ the honour to request that you will be pleased to cause the ans- 

wers of the said witnesses to be reduced into writing, and all books, letters, papers and 
documents produced upon such examination to be duly marked for identification, and that 

you will be further pleased to authenticate such examination by the seal of your tribunal, 
or in such other way as is in accordance with your procedure, and to return the same, toge- 
ther with such request in writing, if any, for the examination of other witnesses to the said 
Court. 

CCAf.— 190 
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yjt • the request is directed to a Foreign Court, the words ••thrr.u^h Vi. 

the^'wc^ds ■•irhVr efs«" ilThe 


To 


No. 9. 

Commission for a Local Investigation, or to examine Accounts 

(O. 26. Rr. 9. 11.) 

{Title.) 


Whereas it is deemed requisite, for the purposes of this suit, that a commission 

uer for the purpose of ' ' appointed Commissio- 

- Process to compel the attendance before you of any witnesses, or for the production 
-of any documents whom or which >ou may desire to examine or inspect, will be issued by 

A sum of ks. . being your fee in the above, is herewith forwarded. 

CjIven under my hand and the seal of the Court, this day of 19 

Judge. 


To 


No. 10. 

Commission to make a Partition. (O. 26, R. 13.) 

{Title.) 


the purposes of this suit, that a commission 
should be issued to make the partition or separation of the property specified in and accor- 
ding to the rights as declared in. the decree of this Court, dated the day of 19 , 

you are hereby appointed Commissioner for the said purpose and are directed to make 
such inquiry as may be necessary, to divide the said property according to the best of your 
Skill and judgment in the shares set out in the said decree, and to allot such shares to 
the several parties You are hereby authorized to award sums to be paid to any party by 
any other party for the purpose ot equalizing the value of the shares. 

Process to compel the attendance before you of any witness, or for the production of 
any ^cuments. whom or which you may desire to examine or inspect, will be issued by 
any Lourt having jurisdiction on your application. 

A sum of Rs. , being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 


To 


No. 11. 

Notice to Minor Defendant and Guardian. (O. 32, R. 3.) 

{Title) 


Afittor Defetidatii. 

Natural Guardian. 

eii'» application has been presented on the part of the plaintiff in the above 

suii tor the appointment of a guardian for the suit to the minor defendant, you, the said 

minor, and you* are hereby required to take notice that unless 

r* f from the service upon you of this notice, an application is made 

lo tnis ^ou rt for the appointment of you^ or of some friend of 

you, the minor, to act as guardian for the suit, the Court will proceed to appoint some 
otiicr person t(» act as a guardian to the minor for the purposes of the said suit. 

OivEN under my hand and the seal of the Court, this day of • ” * 

Judge. 

LOC. AMS. — [Allahabad.] \Substitule the following for Form No. 11 : — 


No. 11. 


In the Court 
Suit No. 
Resident of 

Notice to Minor Dependant and Guardian. 

at 

of 

District. 

Plaintiff 

Resident of 

versus 

Defendant 


LEG. REF. 

* Insert the name ot the guardian. 
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To 

(1) Minor defendant 

and 

^Natural 

. ■ Certificated®”"^'’*""’ 

the person in whose care the minor is alleged to be. Whereas an application has been presen* 
ted on the part of the plaintiff in the above suit for the appointment of a guardian for the 
suit to the minor defendant, you 

'natural 


(1) said minor and you (2) 


the 


'guardian or the person in whose 


certificated 

care the minor is alleged to be are hereby required to take notice that unless within 

days from the service upon you of this notice, an application is made 
to this Court to show cause why the person named below should not be appointed or for the 
appointment of any other person willing to act as guardian for the suit, the Court will pro- 
ceed to appoint the person named below or some other person to act as guardian of the 
minor for the purposes of the said suit. 

Proposed guardian son of resident of 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 

[Madras.] Substitute the following for Form 11 : — 

No. 11. 

Notice to Guardian appointed or declared, or to father or other natural Guardian, 

OR TO THE person IN CHARGE OF THE MINOR. 

[O. 32. R. 3 (5).] 

{Title.) 

To 

Guardian appointed or declared, or father or other natural guardian, or person in 
charge of the minor. 

Whereas an application has been presented on the part of the in 

the above suit for the appointment of a guardian for the suit for the said minor, you aie 
hereby required to take notice that, unless within days from the 

service upon you of this notice an application is 'made to this Court for the appointment 

of you or of some friend of the said minor to act as guardian for the purposes of the 

her 

said suit, the Court will proceed to appoint some other person to act as guardian of the said 
minor for the purposes of the said 

. Given under my hand and the seal of the Court, this 
day of 19 . 

[Madras, j the following for Formll-A: — 

No. 11-A 

XT DEPENDANT 

Notice to proposed guardian of a minor . 


To 


[0.32, R.3 (9).] 


RESPONDENT 


(K.Z.). 

(Name, description and place of residence of proposed guardian). 

plaintiff 

Take notice that X~ in has presented a 


appellant 

Court praying that you be appointed guardian ad litem to the minor 

and that the same will be heard on the day of 19 

2. The affidavit of X has been 61cd in support of this application 

, .... . defendant (s) 

3. If you are willing to act as guardian for the said 


petition to the 
defendant (s) 


respondent (s) 


you are requested 

to sign (or affix your mark to) the declaration on the back oTthis*^notice. 

* I u' *4^® I? your express consent in the manner indica- 

ted above, take further notice that the Court may proceed under O. 32. r. 3, Code of Ovil 

Procedure, to ^a^ppoim^sojnc other suitable person or one of its officers as guardian ad litem 


of the minor 


respondent (s) 


aforesaid. 


LEG. REF. 

'Cut out the word ‘‘natural'* if the certifi- 
cated guardian is named : cut out the word 
‘'certificated'' if the natural guardian be 


intended and cut out both "natural” and 
‘‘certificated” and the word ."or” if the guar- 
dian be of neither class but one with whom 
the minor lives 
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Dated this 


[Sea: r 


day of 


19 . 

T L- . , , , (To be printed on the reverse ) (Signed,) 

eby =‘cknowledge rccc.p. of a duplicate of this notice and consent ,o act a, guar- 

d.an of the "’-o^-H^^-^^.herein ntentioned. 

(Signature,) 

Witnesses: V.Z. 

2. 

[Nagpur.] For Form No. 11 suhsiiiute the following •— 

XT ,, ^ No. II. 

Notice to Minor Defendant and Guardian. (O 32 R 4-A ) 

To (Title.) 


Minor defendant 
Legally appointed 


Actual 

Proposed 

on the part of the plaintiff 


Guardian 


Whereas an application has been presented — 

, of the minor defendant 

as the guardian of ihc .suit of the minor defendant 


Guardian, 
for the 


appointment of you 

(you the said minor)* you 


his legally appointed 


actual 


'guardian and you 


prop‘’oTe‘’<rgl‘lfra^'Tpp«r bc/r'^h'' r ^ squired to take notice that unless you, the 
of the case and stated^m ^ before the day appointed for the hearing 

ment, or unless an j express your consent to yourappoint- 

person to act is made to this Court for the appointment of some other 

officer of the (Tourt or a nf * tumor for the suit, the Court will proceed fo appoint an 
the purposes of ihp some other person to act as guardian to the minor for 

rtxr^^r j which summons in the ordinary form is herewith appended. 

under my hand and the seal of the Court, this day of 19 , 

[Patna ] For Form No. 11 substitute the following forms:— ^»dge. 

_ No. 11. 

OTICE TO MINOR DEFENDANT AND GUARDIAN OF APPLICATION FOR APPOINTMENT OF THE 

Guardian to df. Guardian for the suit. 

(0.32. K.3.) 

To (Title.) 

Minor defendant. 

Guardian (appointed by the authority, or natural, or the 
VVhpdcac. person in whose care the minor is as the case may be). 

cnit fryr application has been presented on the part of the plaintiff in the above 

suit tor the appointment of you* 

j to the minor defendant, you the said minor and you* . 

take notice that unless within 21 days from the service upon you of this 
^ give your consent to be appointed to act as 

• the Cmirt will proceed, subject to the decision of any objection that may be raised 

p^int an officer of the Court to act as guardian to you the minor for the said suit, 

OiVEN under my hand and the seal of this Court, this day of 19 . 

Judge. 

M/v,. No. 11-A. 

IN OTICE TO MINOR DEPENDANT AND GUARDIAN OF APPLICATION FOR APPOINTMENT OF 

ANOTHER PERSON TO BE GUARDIAN FOR THE SUIT. 

(0.32, R. 3.) ,, . . 

Alinor defendant. 

Guardian (appointed by authority, or natural, or the person 
Mr whose care minor is). . , 

Cl •» e has been presented on the part of the plaintiff m the a 

suit for the appointment of* 

as guardian for the suit to the minor defendant, you the sai 


„ LEG. REF. 

I^re insert name of guardian. 

Here insert name and description of 


fnsVrl’Tame of guardian upon 
whom the notice is to be served. 
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minor and you' 

X .L arc hereby required to take notice that unless within ?l 

from the service upon you of this notice you' 

for the appointment of yourself or of some friend of you the minor to^^t^as^ 

<'«is‘on o( an, objeclion thal may be ralsedlTo^ apl 

or an officer of the Court to act as guardian to you the minor for the said suit 

Given under my hand and the seal of this Court, this day of 19 

.T ^ No.U-B. 

Guardian for the minor dependant, when the person proposed 
not the Guardian appointed by authority op the natural Guardian ok the person in 

WHOSE CARE THE MINOR IS. KEKSON IN 

(O. 32. R. 4.) 

District ante.) 

Jn the Court of at 

Suit No. Qf j9 

versus •' 

.. Defendant. 

To “roposed guardian. 

appoinIen"“f - <h« =*bove case for the 

hereby required to take notice that unless*witWn^°'^ '**' minor defendant you are 

to the Court int.ntating'yo'i^^onsenrto ^ctT a^aX^n ^Ir =>PP''C=..ion 

to appoint some o.befp^rson to acralVg1aVdrt;‘‘rb"e ^^^nt^^rib'e^' 

Given under my hand and the seal of this Court, this day of ]9 

No 12 Arfpe. 

notice to Opposite Pa.TV op Dav pixeu pop „ea..nc Ev,opnce op Paupe«,s«. 

\\ J . K. 0.) 

{Title.) 

Whereas 

Court for permission to institute a suit airainst applied to this 

0.33, of the Code of Civil t'roccdure 1908- and fh. P pauperxs under 

reject the application: and whereasThe ’ '^**"«* sees no reason to 

cant may adduce in proof of his' pauDcrisnf and as the appli- 

adduced in disproof thereof Pauperism and for hearing any evidence which miTbe 

nny evfd“enc\' ih?/p?Iiciil^“• “> 

this Court on the said Pcrism ot the applicant, you may do so on appearing in 

Given under my hand and the seal of this Court, this day of ' 19 

No 13. Jtidge. 

Notice to Surety of his Liadility under a decree. (Section 145.) 

'Tq {Txtte.) 

0/ “y decree thic“h"migh. be passed against 
was passed on the day of *}*= above suit ; and whereas a Iccree 

the payment of . and wh.»r--.« r the said defendant for 

of the said decree against you : application has been made for execution 

"^day 0°''“ 

should not be executed against you and if show cause why the said decree 

specified, shown to the satisfaction of the ^urt an^rlfr"rf^““»® shall be, within the time 

issued in the terms of the said application order for its execution will be forthwith 

Given under my hand and the seal of, this Court, this day of 19 

Judge, 

^ LEG. REF. ro T 

gt^J^Un ProporeygLilfdiSn"’' “f 



No. 14. 

Hec.ister of Civil Suits. (0. 4, R. 2.) 
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'V, c o 

o C = rt 

« 4* 41 

jScd 

^ (9 0 


o 


'p3)S9JiV 
•jjno^ ojut piBd iiinouiy 
•SIS03 ;o junouiy 
<9uoiu j| luaoiUB puB juqM joj 

•luoijM jsutBSy 
'japjo JO 91EQ 
UOjlBDtjddB JO 3JBQ 

'(EdddG ui iudiuSpn{ 

IB^ddt JO UO|Sp3p JO 3|GQ 
lunoiuG jo‘jGqA\ joj 


UiOqAA JOJ 




« . 
< u 
u u 

t ^ 
<< 


•}UGi>u;>ja(| 

•i#!>u!EM 
‘jG.}dde o) S9{)jed joj <<gq 

p^njJDe UOII3G JO asneo aqi u^qy^ 

‘9n(eA JO junotuy 
*SJG|n3T)JG({ 
*9:>U9piS3J JO 03G(cl 
■UOt)dlJ3S9Q 


*93U»p!S9J JO OOGItl 


•QOijduasoa 


’aaicfq 


•Jins JO jaqoinM 


*)uie|(I JO uoijtjuasjjd jo ojeci 



</ 

S 

3 
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U 
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Cl ^ 
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■=^“ 
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LOC. AMS.— [Calcutta] Cawcf/ columns 20 to 27 of Form No. 14— Register of Civil Suits, Appendix H, 
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‘linsoj aqi 'os 'pue uoii 
-noaxa ut japjo isuicSe •Kaz '{caddy 


•juajxa jBqM ^ 

oj puc AqM ‘snonpnjjui S| uopi^ad jj ^ 


pasop st uopiiad tionnaaxa 
<qM pUB anp urjs jaipj jo junouiy 


'luaui^Bd pue )sajjB 
ueq) jaqio 'ujn)aj jaqio jo ainui)^ 


•ji ui JO pouad aqi 'iiBf o| pai 
•jjuimoDjj -jou '/fqM 'jou ji '.'jiBfoi 
panjiuuioa Jojqap-iuauiSpnr jaqjaqy\\ 


'paisajjc uosja^ 


■jjno 3 ojui piBd lunouiy 


•XuB JI ‘pai 

jodaj uoi)oejsi)es pue sjuauiisiirpy 


•sjsoD JO junouiy JQ 


’paiBjs aq oj junouie ‘leqM joj I 


-apeui japjo uioqM jsuieRy 


uoijjod leqM 'paiuejS jou jaqaj 
JO uojuod JI joajaqi ajep pue iapjQ 


^ ‘pamicp ^ 

lanooiB 'Aauoio ji 'jqSnos j'aipH ^ 


'uoijeaiidde jo ajtp aqj 
pUB jajsjSaj uoiiBDiiddB uoijnaaxa 
jad se uoijBa}|ddB uoijnaaxa’ jo -oiq 


14 TO 25 omitted.) 


1520 


The Civil Court Manual (Imperial Acts). 


[ScH. I 





4 

Ci 


V) 


O 

55 




B 

%m 

o 

tc 

c 

o 

o 


D 

« M 
• > 


u« 

o 

tf 

u 

H 

</) 

o 

Ui 

a: 


o\ 


* *• 

* — 

O 


k. 


c?> 


V 


s 

o 

U 




< 

H 

< 


*S>IJCCU9^ 


•jjno3 JO 9UJBU puB ;>jBp qjiM 'dpo;^ • j ^ 
*rt^I ‘S JO 'SUOjStAdJ *S{BdddB Ul SJ^pjQ 


B 

o o 
^ ii 

^UJ 


•^IBp 

qjiM jjns^j j»qjo jo djnufj^ 


*uosud i|At3 ur p9 

•UlBJSp ^UB Jl UOSj^d* JO 9WBM 


jjnoQ ojui piBd junomv 
•sjsoD JO junouiy 


c 

o 

3 

u 

V 

X 


*uoi)njoxd 
Xq ucq) ♦^siM 

jo uou:>f*j<iies 
)o )uPUi)vnfpv 


Qi 

D. 

< 


'<(9UOlU 

H 'lunouie puB iOj 


-uioqA\ isujcSy 


’JdpJO IBUy JO 9JCQ 


uo!) 

-cojiddB JO ajep puc jsqiun^ 


')4no^ d|B({dcI<lB JO dtuBU 
(>UB ^IBp q}IA\ IBdddB uo iOpjQ 


c 

o 

B 

CO 

9 


a 

-2 

u 


c 

•3 

c 

i> 

a 


tt: 

.s 

a. 


>:•- 

=* 

s «« 

Sm-< 

ss ® 


IB^ddB JO 4B3.< ^5^ -oiq 

junuiue JO leqM joj 


'UJoqAv joj 


•91BQ 


pdnjo 

DB uoiuB JO asneo aqj udq^ 


S’ 


^$JB]nD()JBJ 2 




I/) 


9n|eA JO junoiuy 


SJBinOjlJH^ 


90U9piS9J JO 90B|^ 


'uoijdijDSdfj 


' 9 UlCJy{ 


93U9p|S9j JO 9:>B|J 


•UOlldJ43S9Q 'O 


auiefs^ 


SJ3M0^ 

i[B9p Jins Jo jaquinu [e|JdS 


itns JO jaqtunu {Bijas 


jutB|d JO uoi)e)u9S94d joajeQI 









App. H.l 


Tiie Code op Civiij Procedure (V op 1908) . 

No, 15. 

Register op Appeals. (O. 41, R, 9.) 

Court (or High Court) at 
Register of appeals from decrees in the year 19 


1521 


Appellant. 


Respondent. 


Decree appealed 

FROM 


Appearance. Judgment. 



"■« following forms Nos. 16 to 18:- 

may be. by bond in't?re%IIow?ng^/orm?-^ 25. Rule I, shall be, as nearly as 

In the Court of 

Suit No. 

.. Plaiirtiff 

rocovr^Torrhc P'-n.iff '"'''"‘'^To 

mot pS's^ss any sufficient immovabi;'pVotcf.y“luhin BriUsh =“ 

perty in the suit : property within British India independent of the pro- 

Therefore, I, inhabitant of Uat,- t.^i.. . -t t 

hereby bind myself, my heirs, and executors to ’ arTudlt" security, and do 

successors in office that the said plaintiff u;,. uV;/c °^5 Court and to his 

“witn^rm/L'nYaY -'id Cou/t o“„^!’,s‘’’JdTr"' ' 

day Of 19 . 

Witness. (^tgned.) 

Surety. 


No. 17. 

, , . . Address for service 

Under Order Vn. Rules 19 to 26 * Ord#.r viri d’i 

Order XLVI, Rule 8; Order XLVII. Rule 10- Ordlr LII^R Order XLI. Rule 38; 

In the Court of the J 

r. • • • Suit 

Original No. of 19 

or Case 


versus 


Plaintiff. 


This address shall be withln‘4h^ local (ifnJj. *t, r»- ■ - Defendant, 

fluit IS filed, or of the District Court withi? whidi*the the 

C.C.M.-191 ordinarily resides, if within the 
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limits of the United Provinces of Agra and Oudh, but not within the limits of any other 
province : — 


Name, parentage 
and caste. 

Residence. 

Pargana or 
tahsil. 

Post Office. 

District. 



4 




Dated, 

Any summons, notice or process in the case may, henceforward, be issued to me at 
the above address until I hie notice of change. If thi^ address is changed I shall forthwith 
file a notice of change containing all the new particulars. 

(Plaintiff. 

Signature of party . . •{' 

{^Respondents 

Or 

T file the above address according to the instructions given by my client (name) (and 
capacity) 

Signature of Pleader. 

N.B . — This form when received by the Courti must be stamped with the date of its 
receipt and filed with the record of the pending suit or matter. 

No. 18. : 

Notice of change of address for service. 

Under Order VII. Kules 19 to26: Order VlII, Rules 11 and 12; Order XLI, Rule 38; 
Order XLVI, Rule 8; Order XLVII, Rule 10; Order Lll, Rule 1 

Suit 

In the Court of the of Original "Z 'No. of 19 . 

or Case _ . ^ 

Plaintiff. 

versus. 

Defendant. 


This address shall be within the local limits of the District Court within which the 
suit is filed, or of the District Court within which the party ordinarily resides, if within the 
limits of the United Provinces of Agra and Oudh, but not within the limits of any other 
province : — 


Name, parentage 
and caste. 


Residence. 


Pargana or 
tahsil. 


Post Office. 


District. 



Any summons, notice or process in the case may. henceforward, be 'ss , . . m 
the above address until 1 file notice of change. If this address is again cha g 
forthwith file a notice of change containing all the new particulars. Plaintiff- 

\ Deftndant. 

Signature of party Appellant- 

{^Respondent. 

I file the above address according to the instructions given by my client (na ) 

Signature 

N.B . — This form when received by the Court must be stamped wi 
receipt and filed with the record of the pending suit or matter. 

THE SECOND SCHEDULE. 

{^Repealed by Act X of \ 940, which consolidates the Icav as to f ^ 
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THE THIRD SCHEDULE, 

Execution of Decrees by Collectors. 

Powers of Collector. I. Where the execution of a decree has been 

transferred to the Collector under section 68, he may 

(a) proceed as the Court would proceed when the sale of immovable 
ofX Lcre‘’e°-‘T Judgment-debtor to raise the amouX 

(A) raise the amount of the decree by letting in perpetuity, or for a term 
ordercTto b”e sorr"’ "ho'e or any parVof the properT; 


sary. 


(r) sell the property ordered to be sold or so much thereof as may be neces- 


NOTES. 

Sch. IIL — A decree was satisfied by u 
lease of the jud^ent-debtor 's properties by 
the Collector. Attempts were made to alter 
the terms of the lease but the Governor-in- 
Couueil disallowed such alteration and 
directed certain proceedings in respect of 
defaulting lessees. The lessees having de- 
faulted in paying the lessees money the Col- 
lector cancelled the lease and sold the pro- 
I>erty which was purchased by the decree- 
holder. The order of the CoUector confirm- 
ing the sale was affirmed by the Deputy 
Commissioner. Held, in revision by the 
Govcrnor-in-Council, that the order cancelling 
tbo lease and confirming the sale were illegal 
and without jurisdiction, as being in contra- 
vention of tho prior order of the Governor- 
in-Couucil and that the sale must therefore 
bo set aside. 19 N.L.J. 22. 

Para. 1.— Where a decree is transferred 
to a Collector for execution, it is not open 
to tho Collector to allow the validity of the 
order for sale to be questioned. In that res- 
pect, ho con bo in no better position than a 
Court executing a decree transferred to it— 
ho cannot go behind the decree. Conversely 
as it is not within the Collector's competence 
to consider this question, it must bo open to 
the Court to consider it, on a proper appli- 
cation and assuming that there is no bar of 
•rea judicata. The mere fact that the carry- 
ing out of the Court’s order has been dele- 
gated to tho Collector cannot deprive the 
Court of jurisdiction to consider the validity 
of the order. 60 B. 616=38 Bom.L.B. 221 
=1636 B. 227. When a decree is trans- 
ferred to tho Collector for execution he can 
send back the papers, if h© fails in effect- 
ing a solo of the property. 42 A. 152=24 
C.W.N. 394=38 M.L.J. 259 (P.C.). For 
good reasons tho Court which passed the 
decree can also send bock the papers to the 
Collector without fresh application for exe- 
cution. In this case the Court enforces what 
it has already ordered. 42 A. 152 (P.C ) . 
AU that is delegated to the Collector is to 
consider the proper mode in which a decree 


^Sricuhurist debtor so 
ns to save, if possible, the sale of his pro- 

porty and the Court passing the decree ^n 
enquire into the question whether the decree 
amount is satisfied or not and order a fur- 

Collector has re- 

thirfho e^--o*>eons belief 

•>6 fl ^ T p liquidated. 

-6 8. L.R. 506=1933 S. 112. Where a 

decree is sent to a Collector for execution 

fhe^dr *^ premium so that 

he Ci^nr “‘Silt be raised. But 

the Civil Court has no jurisdiction to inter- 

ero with tho order passed by the Collector 

m respect of tho transferred decree 35 

iiom.L.R 761=3933 Bom. 369. Tfter a 

Civil Court passes a decree for joint posses- 

paying estate the CoHector 

Plete** "t fo allotment but to com- 

and Im ?anrtn ^ possession 

and i.e fails to exercise a jurisdiction vested 

in him by law if ho refers the parties to S© 
Collector to whom exSon^of « 

1928 

lector ceases to have power to deal with the 
property under Sch. Ill „f the C pXdo il 

amount to satisfy the decree 
aUenation effected after tho 
payment is made, is not invalid merely be 

Sv Of tho Collector^ for- 

ma ly contmuo. 122 r.C. 371=1930 N 220 

dccrM h otHoio when the 

T”"®® adjusted between tho parties 
10 N L.J. 175=1937 Nog. 217. “AneVstri 
^nd ns defin^ in (All.) General RuK 
^ ® means property owned con- 

tmuously from 1-1-1860 by the prTprierr 

J“‘igment-debtor ^ after 
that date is not, therefor©, * ‘ancestral land*'- 
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2 . Wliere the execution of a decree, not being a decree order- 

Procedure of Collector in of immovable property in pursuance of 

Special cases. ^ contract specmcally affecting the same, but being a 

... decree for the payment of money in satisfaction of 

which the Court has ordered the sale of immovable property has been so trans- 
fened, the Collector, if, after such inquiry as he thinks necessary, he has reason 
to believe that ail the liabilities of the judgment-debtor can be discharged without 

a sale of the whole of his available immovable property, may proceed as hereinafter 
provided. 

Notice to be given to ,3- (0 any such case as is referred 

decree-holders and to per- to in paragraph 2 , the Collector shall publish a notice, 
sons having claims on allowing a period of sixty days from the date of its publi- 
property. Cation for compliance and calling upon — 

(a) every person holding a decree for the payment of money against the 
judgment-debtor capable of execution by sale of his immovable property and 
which such decree-holder desires to have so executed, and every holder of a decree 
for the payment of money in execution of which proceedings for the sale of such 
property arc pending, to produce before the Collector a copy of the decree, 
and a certificate from the Court which passed or is executing the same, declaring 
the amount recoverable thereunder ; 

(i) every person having any claim on the said property to submit to the 
Collector a statement of such claim, and to produce the documents (if any) by which 
it is evidenced. 

( 2 ) Such notice shall be published by being affixed on a conspicuous part 
of the court-house of the Court which made the original order for sale, and in 
such other places (if any) as the Collector thinks fit ; and where the address of any 
such decree-holder or claimant is known, a copy of the notice shall be sent to him 
by post or otherwise. 

4 , ( 1 ) Upon the expiration of the said period, tlic Collector 


NOTES. 

and tho sale thereof need not be by the Col- 
lector 1933 A.L.J. 91=1933 A. 138 (1) 
=147 I.C. 185. 

Limitation. — The thirty days period of 
limitation for making an application for 
dotting aside sale counts from tho date of 
acceptAnco of the bid by tlvo sub-divisional 
Officer and not from the date of 
sale held by the Tahsildar, Naib Tahsildar 
under orders of the sub-divisional officer. 17 
N.L.J. 41. 

Paraa. 1 and 2: Scopb of. — Where a 
mortgage is executed over properties, some 
items of which were under tho Collector’s 
management in execution of a money decree, 
under 8ch. Ill, tho mortgage is void only in 
respect of the items in tho management of 
tho Collector but is valid as regards the 
rest of the items. 122 I.C. 369=1930 N. 
237. 

Para. 2. — An alienation by a judgment- 
debtor, whose property is under the manage- 
ment of the Collector under Sch. Ill, is 
void ab initio and not merely voidable at 
the instance of the Collector or the decree- 
holder. "Where a judgment-debtor privately 


sells such property under the management 
of the Collector before the date fixed for 
sale, to tho decree-holder himself and the 
Collector accepts it and sale deed is register- 
ed thereafter, tho sale is void in os much as 
tho Collector's powers had not terminated 
before the sale became effective and the de- 
cree also had not boon extinguished by 
Hiem. 1940 N.L.J. 616. 

Paras. 3 and 4 (3).— Where gifted pro- 
perty has been attached and executon sent 
to Collector, it is tho duty of the Collector 
to send notice to the doneo under para. 3, 
Nailing upon her to state her objections. 
Where oven without such notice, the donee 
rai.ses objection, Collector should proceed 
jnder para. 4 (3), and not merely inform 
:hc donee that she should apply to 
which passed the decree. 1935 O.w.xn. 

’ Para. 4— Tho Collector 

jpon questions of title. 11 A. 9 • fjnm 

.eclien, see also 18 A. 316 An 

;ho deelsicn by which a 

«ttled under this 7 

niflcollaneoue appeal* 4 M. 

565. 


Para. 7] 
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shall appoint a day for hearing any representations 
decrees for which the judgment-debtor and the decree-holders or 

asccnafocd? Tnd*^ iramov- claimants (if any) may desire to make, and for holding 
able property available for such inquiry as he may deem necessary for inform- 
their satisfaction. ing himself as to the nature and extent of such decrees 

and claims and of the judgment-debtor’s immovable 
property, and may, from time to time, adjourn such hearing and inquiry. 

(2) Where there is no dispute as to the fact or extent of the liability of 
the judgment-debtor to any of the decrees or claims of which the Collector is 
informed, or as to the relative priorities of such decrees or claims, or as to the 
liability of any such property for the satisfaction of such decrees or claims, the 
Collector, shall draw up a statement, specifying the amount to be recovered lor 
the discharge ot such decrees, the order in which such decrees and claims are to 
be satisfied, and the immovable property available for that purpose. 

(3) Where any such dispute arises, the Collector shall refer the same, 

with a statement thereof and his own opinion thereon, to the Court which made 
the original order for sale, and shall, pending the reference, stay proceedings relating 
to the subject thereof . 1 he Court shall dispose of the dispute if the matter thereof 
IS within its jurisdiction, or transmit the case to a competent Court for disposal, 
and the final decision shall be communicated to the Collector, who shall then 
draw up a statement as above provided in accordance with such decision. 

5. The Collector may, instead of himself issuing the notices and 

wi.rrc DUtrlct Couri inquiry required by paragraphs 3 and 

may issue notices and hold afaw up a statement specifying the circumstances 

inquiry. of the judgmcnt-debtor and of his immovable pro- 

, , ^ perty so far as they are known to the Collector or 

appear in the reco^s of his office, and forward such statement to the District 

Court ; and such Court shall thereupon issue the notices, hold the enquiry and 

draw up the Matement required by paragraphs 3 and 4 and transmit such state- 
ment to the Collector. o r j t 


6. I he decision by the Court of any dispute arising under 

EfTrrt of drci.ion of Court 4 Or paragrapli 5 shall, as between the 

as lo dispute. parties thereto, have the force of and be appealable 

as a decree. 


Scheme for liquidation of ^ ^ recovered 

decrees for payment of thc property available have been determined 

money. provided in paragraph 4 or paragraph 5, the 

Collector may, — 

(a) if it appears that the amount cannot be recovered without the sale of 
thc whole of thc property available, proceed to sell such property ; or 

{b) if it appears that the amount with interest (if any) in accordance with 
thc decree, and, when not decreed, with interest (if any) at such rate as he thinks 

raise such amount and interest 

(notwitlistanding the onginal order for sale) 

(i) by letting in perpetuity or for a term, on payment of a premium, the 
whole or any part of thc said property ; or r > 

(a) by mortgaging thc whole or any part of such property ; or 

(m) by selling part of such property ; or 

NOTES. 

Para. 7 (1) (b). — Under pnra. 7 (1) (h) 

Collector has to tako into account tho wholo 
decretal amount with interest. 37 Bom 32 
=17 I.C. 142=14 Bom.L.E. 787. Though 
judgment-debtor makes no real attempt to 
pay off tlio decree amount for a long time 
after tho passing of the decree, when he 


pays a portion and undertakes to make fur- 
ther payments by a certain date, it is not 
ndrisfiiblc to order the sale of the property, 
especially when there is no definite valua- 
tion of tho property or order to be sold by 
Court. Collector is competent to have re- 
course to sale or lease or other methods to 
recover tho decretal amount. 19 N.L.J. 27. 
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(*o) by letting on farm, or managing by himself or another, the whole or 

any part of such property for any term not exceeding twenty years from the date 
oi the order of sale ; or 

(y) partly by one of such modes, and partly by another or others of such modes. 

1 /-I It purpose of managing the whole or any part of such property 

the Collector may exercise all the powers of its owner. 

(3) For the purpose of improving the saleable value of the property available 
or any part thereof, or rendering it more suitable for letting or managing or for 
preserving the property from sale in satisfaction of an incumbrance, the Collector 
may discharge the claim of any incumbrancer which has become payable or 
compound the claim of any incumbrancer whether it has become payable or not, 
and, for the purpose of providing funds to effect such discharge or composition, 
may mortgage, let or sell any portion of the property which he deems sufficient. 
^ any dispute arises as to the amount due on any incumbrance with which the 
Collector proposes to deal under this clause, he may institute a suit in the proper 
Court, either in his own name, or in the name of the judgment-debtor, to have an 
account taken, or he may agree to refer such dispute to the decision of two 

arbitrators, one to be chosen by each party, or of an umpire to be named by such 
arbitrators. 

(4) proceeding under this paragraph, the Collector shall be subject to 
such rules, consistent with this Act as may, from time to time, be made in this 
behalf by the Provincial Government. 


Collector to render accounts 
to Court. 


8. Where, on the expiration of the letting or management under 

p f j 1 / r P^J'^graph 7, the amount to be recovered has not 

any) after ^Ictdng or m^natje- realised, the Collector shall notify the fact in 

mcni. writing to tlic judgment-debtor or his representative 

in interest, stating at the same time that, if the balance 
necessary to make up the said amount is not paid to the Collector within six weeks 
from the date of such notice, he will proceed to sell the whole or a sufficient part 
of the said property ; and, if on the expiration of the said six weeks the said balance 
is not so paid, the Collector shall sell such property or part accordingly. 

9. (i) I he Collector shall, from time to time, render to the 

Court which made the original order for sale an account 
of all moneys which come to his hands and of all 
charges incurred by him in the exercise and performance 
of the powers and duties conferred and imposed on him 

under the provisions of this schedule, and shall hold the balance at the disposal 
of the Court. 

(2) Such charges shall include all debts and liabilities from time to time 
due to ^[thc Crown] in respect of the property or any part thereof, the rent (if 
any) from time to time due to a superior holder in respect of such property or part, 
and, if the Collector, so directs, the expenses of any witnesses summoned by him. 

(3) The balance shall be applied by the Court — 

{a) in providing for the maintenance of such members of the judgment- 
debtor’s family (if any) as arc entitled to be maintained out of the income of the 
property, to such amount in the case of each member as the Court thinks fit ; and 

(b) where the Collector has proceeded under paragraph 1, in satisfrction 
of the original decree in execution of which the Court ordered the sale of im- 
movable property, or otherwise as the Court may under section 73 direct ; or 

(r) where the Collector has proceeded under paragraph 2 — 

sent to him for execution. S. 73 0PPj*“ 
to such proceeds. 16 A. I. 

I.C. 423=1931 A.L.J. ^064=1931 A- 700. 

As to the right of reyenuo 
recover expenses of sole as in 
the Land Revenue Code, res 28 Bom.L.i* 

1191=99 I.C. 289=1927 B. 17. 


LEG. REF. 

t For words “the Government’* the words 
*‘thc Crown” havo been substituted by A. 
O., 1937. 

NOTES. 

Para. 9. — Collector holds any money which 
may bo realised in execution, at tho disposal 
of the Civil Court by which tho decree was 


Para. 11] 
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(t) in keeping down the interest on incumbrances on the property ; 

(«) where the judgment-debtor has no other sufficient means of subsistence 
in providing for his subsistence to such amount as the Court thinks lit ; and 

(i») in discharging rateably the claims of the original decree-holder and 
any other decree-holders who have complied with the said notice, and whose claims 
were included in the amount ordered to be recovered. 

( 4) No other holder of a decree for the payment of money shall be en- 
titled to be paid out of such property or balance until the decree-holders who 
have obtained such order have been satisfied, and the residue (if any) shall be paid 
to the Judgment-debtor or such other person as the Court directs. 

10. Where the Collector sells any property under this schedule, 
Sales how to be con- he shall put it up to public auction in one or more lots 
<luctcd. as he thinks fit, and may — 

(n) fix a reasonable reserved price for each lot ; 

( 6 ) adjourn the sale for a reasonable time, whenever, for reasons to be 
recorded, he deems the adjournment necessary for the purpose of obtaining a fair 
price for the property ; 

(c) buy in the property offered for sale, and re-sell the same by public 
auction or private contract, as he thinks fit. 


II. (i) So long 


as the Collector can exercise or perform in 
respect of the judgment-debtor’s immovable property, 
or any part thereof, any of the powers or duties 
conferred or imposed on him by paragraphs i to lo, 
the judgment-debtor or his representative in interest 
shall be incompetent to mortgage, charge, lease or 
alienate such property or part except with the written 
permission of the Collector, nor shall any Civil Court issue any process against such 
property or part in execution of a decree for the payment of money. 


Restrictions as to aliena- 
tion by judgment-debtor or 
his representative, and pro- 
secution of remedies by decree- 
holders. 


NOTES. 

Para. 10. — As to to whether a sale of 
Collector is subject to the confirmation of 
tho Civil Court, and whether Collector can 
set aside a sale, gee 11 B. at p. 484. 

Para. 11 : Scope of Para. — Para. 11 must 
bo construed strictly. 6 O.W.N. 843=1929 
O. 435. Tho object of Para. 11, Sch. Ill is 
that thcro shall be a fully substantial and 
certain permission on the part of tho Col- 
lector. which is to be given in such a manner 
that the fact of its having been given is in- 
disputable. The essence of the paragraph is 
that there shall be a written permission as 
opposed to an oral permission, which would 
be susceptible of evidence of varying de- 
grees of credibility in order to establish tho 
necessary proof. \^Tiat is required is certain- 
ty, and where there is a. written record of 
facts which cannot bo disputed, an unmista- 
kable inference drawn from this written re- 
cord that permission was given, fulfils the re- 
quirements of the paragraph and a formal 
permission is then unnecessary. I.L.R. (1938) 
Nag. 673=1938 Nag. 309. It is ^rfcctly 
clear that para. 11 docs not forbid, in terms 
or otherwise, the transfer of the property 
in respect of which Collector can eiereiso or 
perform any of the powers or duties con- 
ferred upon him in tho earlier paragraph of 
fleh. III. Indeed, such property can be the 


subject of transfer with tho permission of 
Collector. All it docs is to impose a par- 
tial disability on the judgment-debtor in. 
tho matter of transfer during the time Col- 
lector can exercise bis powers and duties 
re.spectively conferred and imposed by paras 
^to 10. 144 I.C. 373=1933 A.L.J. 1522 
— 1933 A. 468. A transfer made in con- 
travention of para. 11, is void and of no 
legal effect whatsoever. A person who is in- 
competent to transfer property by reason of 
para. 11, is on the same footing as a minor 
or lunatic, who is incompetent to contract. 
S. 65, Contract Act, cannot be applied to 
such a case or invoked by the vendor in 
order to entitle him to a refund of the pur- 
chase-money paid by him in consi- 
deration of the transfer which is void. Nor 
does S. 73 of the contract apply to tho case, 
because tho law will not presume or imply a 
contract where there could not have been a 
contract. I.L.R. (1937) Nag. 111=1937 
Nag. 330. See also 1933 A.L.J. 1564= 
1933 A. 908; 11 O.W.N. 1626=1935 Oudh 
156. But a family settlement entered into 
by judgment-debtors does not contravene 
tho provisions of this para, as it is not a 
mortgage, charge, or lease or alienation 
within tho meaning of this para. 1935 O. 
W.N. 278=1935 Oudh 245. The C form 
sent by tho Civil Court embodied Mouxa B, 
12 annas share for Mouza B and the absolute 
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NOTES. 

occupancy fields of Mouza A Collector 
provisionally withheld Mouza 2i from sale as 
he estimated that the sale proceeds of the 
other two Items would bo sufficient to satLsfy 
the ‘^bt. Held, that because R village was 
tho last in the order, in which the attached 
property was intended to be sold, it could 
not be said that the Collector could not exer- 
cise his power in respect of it. The iudg- 
nicnt-debtor was therefore no more compe- 
tent to transfer R than he was to transfer 
tho other two items of property. 1934 Naf? 
285=153 I.C. 687. Where law has im- 
posed a personal disability of an absolute 
character, as in the case of a minor or a per- 
son of unsound mind, every contract made 
by him is void. Wliere the disability is 
partial, ns in the case of a judgment-debtor 
to wliom Rch. ITT applies, an alienation made 
by him is invalid; but any ngreement to 
pay money recoverable from Ins person an.l 
other property, movable or immovable is 
uiiafTected by tho partial disability imposed 
by Para. 11. Such agreement is enforce- 
able in law and is as valid as any other con- 
tract. The executant adinittefl’ in a deed 
that a sum of Rs. 20.000 had been advanced 
to him and he undertook to repay it on de- 
mand. This covenant was quite distinct 
and separate from tho other part of the 
agreement under which the debtor gave se- 
curity for the p.ayment of the amount due 
from nnn. TIio <?el)tor was Snrompotont to 
mortgage the property hy virtue of Para. 11. 
ITclti, that the creditor was entitled to en- 
force )iis remed.v under tho first part of tho 
agreement. 19.33 A.L.J. 1.522=1933 A. 

468. Sre also 164 I. C. 945=1930 
O. W. N. 1033=1937 Oudh 87) eti- 
lorroaliility of por^ona] cov^enant in 

mortgage). The Collector cannot return 

the decree as satisfied till the whole amount 
including interest up to date of .satisfaction 
has been paid. 37 B. .32=14 Bom.L.R. 
787. Pnra. 11 dors not apply to tho enso 
of non ancestral property comprised in a 
decreo for salo. Such a deereo cannot be 
transferred fur execution to Collector. But, 
if so transferred through a mistake, the 

prohihition against alienation in Para. 11. 
will not apply, and an alienation, without 
Collector’s permission is not invalid. 153 
T.C. 612=11 O.W.N. 1620=1935 O. 156 
Sre nlto 11 O.W.N. 1571=1935 O. 121. A 
junior member of a Hindu joint family can- 
not be allowed to deal with family property 
which has been placed in charge of Collector 
under para. 11. 132 I.C. 568=1931 A.L. 

J. 40n. This para, is a bar to the relin- 
quishment by a person of his interest in 
immovable property, and such relinqui.shment 
IS invalid. 163 T.C. 672=1936 A.L.J. 680 
- — 1936 A. 452. Tho word ‘'incompetent” 

'u read in the exact and plain sense 

that the word implies. 46 183=45 T A 

733 (P.C.). ffee nho 6 
O.W.N. 843=1929 O. 435; 121 I.C. 888. 


Tho object of para, 11 is to protect the 
debtor as far ns possible from the risk of 
lomng his property wholly or for all time 
and mere attachment before judgment can- 

N o'**' '>^ject. 68 i:C. 188=1922 

219=35 M.L. 
(P.C.), See also 121 I.C. 888=3 
1929 O. 441=6 O.W.N. 750. An order 
transfermg decree for execution to Collector 
takes effect the moment it is passed; a trans- 
fer made botwoon the passing of the order 
and the date of its reaching the Collector, 
IS void. 92 I.C. 44=1926 N. 246. The 
inconipetency created by this section does 
not cTitend to tho lessee from Collector. 53 
I.C. 776, Para. 11 no doubt prohibits the 
traiiifer of any property by way of mort^ 
page but tho stage at whicli any person en- 
titled to plead that the mortgage was void 
i.s when the suit is instituted on the mort- 
gage. Wliere such an objection is not 
open to the judgment-debtor or his repre- 
sentative to contest the validity of the pre- 
vious decree in a later proceeding. 1930 
1594=1931 A. 38. A party seeking 
to avoid transfer under para. 11, must show 
that on the date of transfer Collector was 
exercising powers under the Code and the 
decree was still uasatisfied. 17 I.C. 887 
=8 N.L.R. 182; 66 I.C. 642=8 O.L.J. 
3d8. See also 1937 O.W.N. 784=13 Luck. 

531 = 1937 Oudh 410. While a decree is 
under execution by Collector it is illegal 
for a Civil Court to issue process against the 
property. 66 I.C. 642=8 O.L.j. 358. 
Even where the Civil Court releases subse- 
quently some of the properties from attach- 
ment so long as decree is under execution 
by Collector, judgment-debtor cannot mort- 
gage even property released from attach- 
ment without permission of Collector. 164 
I.C. 945=1936 0. W. N. 1033=1937 Oudh 
87. An order by a Court executing a 
money decree against judgment-debtor 
directing Collector to pay surplus sate pro- 
ceeds if any to the money decrce-Iioldcr 
and not to judgmcnt-dchtor, docs not amount 
to issuing a process and is not illegal. 102 
I.C. 94=1927 O. 216. So long as the pro- 
perty is under attachment in Collector’s 
proceedings, a mortgage of the property by 
the debtor would be invalid. But once 
Collector's power has terminated as a result 
of satisfaction or payment into Court by the 
debtor, a subsequent alienation by the deb- 
tor would not be invalid merely on the 
ground of formal continuation of 
ings before Collector, or on the ground that 
the formal order releasing the property had 
not vet been passed by Collector. 15 N.L. 

I. 173; 144 I.C. 267. A decree which has 
been fully satisfied out of Court is one 
tliat is incapable of execution and Collector 
cannot exercise any of the powers 
upon him by the Code and 
incompctcncv of judgment-debtor 
gage his property ceases. _ A niortMgc 

therefore executed by the '.oc .q 

on the date of sale fixed by Collector to 


Para. 11] 
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(2) During the same period no Civil Court shall issue any process of exe- 
cution either against the judgment-debtor or his property in respect of any decree 
for the satisfaction whereof provision has been made by the Collector under para- 
graph 7. 

(3) The same period shall be excluded in calculating the period of limi- 
tation applicable to the execution of any decree affected by the provisions of this 

paragraph in respect of any remedy of which the decree-holder has been tem- 
porarily deprived. 


NOTES. 

pay off decree-holder is not void, if decree- 
holder has been on that date paid off. (1930 
N. 237 and 8 N.L.R. 182, Rcl. on.) 1933 
N. 238. But where on transfer of execu- 
tion to Collector, the sale officer returns the 
file to Civil Court to find out the extent and 
correct description of the property, and the 
Civil Court orders thereon, it cannot be 
said that the Collector had not seizin of the 
case in the interval. Any mortgage effected 
in the interval by judgment-debtor would 
be invalid. 1936 O.W.N. 489=1936 O. 
280. The quc.stion whether Collector can 
exercise powers or not, should be judged 
not from a purely theoretical point of view, 
but from the standpoint as to whether he 
can practically and effectively exercise any 
of his powers with respect to the property 
alienated under Sch. III. After Collector’s 
certification of payment of the decree, the 
property, the sale of which is subsequently 
set aside, must be considered to have gone 
out of the jurisdiction of Collector. 1934 
N. 285. The permission of Collector for 
a mortgage by judgment-debtor need not 
take the form of a certificate under O. 21. 

R. 83. It is enough if Collector knows of 
the mortgage and gives sanction to it in 
writing. 102 I.C. 94=1927 O. 216. Per- 
mission can be inferred from written words 
employed by the Collector from time to 
time there was written permission granted 
in the case. 7 O.W.N. 988=1930 O. 510. 
It is not necessary for judgment-debtor to 
inform Collector that a decree-holder is 
about to attach the property, and permission 
to mortgage obtained from Collector sup- 
pressing that fact, would not render mort- 
gage invalid. 19 N.L.J. 94. ‘Such pro- 
perty’ in paragraph 11 means the judgment- 
debtor’s property over which Collector had 
power to deal with under the provisions of 
the Sch. III. 1930 A.L.J. 1591=1931 A. 
38. Wl)crc part of judgment-debtor's pro- 
perty is under Collector’s management, judg- 
ment-debtor can validly mortgage the rest 
of his property. The W'ords “such property 
or part’’ relate back to the earlier words 
the judgment-debtor's immovable properly 
“or any part thereof in respect of which 
Collector Is exercising his functions. Any 
part of the property in respect of which 
such functions are not being exercised is 
available to the owners thereof to deal with 
as they wish. 30 N.L.R. 331=1934 N. 
264. Sch. HI, Para. 11 (3) — If controls 

S. 48 — Twelve years’ period, if extended 
when decree-holder not deprived of remedy. 

C.C..M.— 192 


II O.W.N. 1103=1934 O. 465. 

Delet.ation of Powers. — A Collector act- 
ing under Para. 11, is not competent to 
delegate his power to permit an alienation 
of the property by the judgment-debtor. 
The granting of such permission is not a 
mere routine w'ork. 11 O.W.N. 1626=1935 
O. 156. 

Para. 11 (2). — This clause applies to ail 
cases where Collector is making arrange- 
ments for sale of property; and when he is 
so acting any order of Civil Court for arrest 
of judgment-debtor or demanding security 
from him is ultra znres and illegal. 193*5 
N. 52 (1)=18 N.L.J. 138. 

Para. 11 (3). — The words “period of 
limitation’’ in Para. 11 (3) apply to the 
restrictions placed upon the right of a de- 
cree-holder to take out execution of his 
decree both by the Limitation Act and S. 
48 of the Code. 17 A.L.I. 1140=42 A. 
118. Collector's powers under Para. II 
do not come to an end as soon as the pro- 
perty is sold by auction and fetches more 
than the decretal amount. 60 T.C. 310= 
16 N.L.R. 194. Rut see also 122 I.C. 371 
1930 N. 220. Collector’s power over pro- 
perty attached in execution of a decree ter- 
minates as soon as a payment -sufficient to 
satisfy the decree has been made, and an 
alienation effected after such payment is not 
invalid. 122 I.C. 371. They exist at least 
till the confirmation of the sale. 60 I.C. 
310=16 N.L.R. 194. If an objection has 
been raised as to a sale by a Collector his 
powers to confirm the sale arc suspended 
and he must refer the objection to the Civil 
Court. 45 B. 812=61 I.C. 287=23 Bom. 
L. R. 254. A purchaser’s suit, to establish 
his title to the propert>' sold, is not barred 
by S. 47. 45 B. 812=23 Bom.L.R. 254. 
On this rule, see also 64 I.C. 855; 45 I.C. 
240. 

Gjllector crviNc permission to mortoaoe- 
— Nf/;otiations fai.ling — Coi.lector niRF.cr- 
INC Sale— Permission, if implif.plv revok- 
ed— The effect of Collector giving the per- 
mission to mortgage a certain property in 
writing is to remove the incapacity which is 
imposed by Para. 11, on a judgment-debtor, 
and to confer upon him a capacity to trans- 
fer tlic property in such a manner as to avoid 
conflict with the rights of decree-holder. 
Any transfer made after such a permission 
is liable to be set aside not as being void ab 
initio but only at tlie instance of decree- 
holder if he is prejudiced. The permission 
to mortgage, not of a limited nature, is 
therefore not impliedly revoked on account 
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12, Where the property of which the sale has been ordered is situate in 

Provision where property than one, the powers and duties con- 

is in several districts. terred and imposed on the Collector by paragraphs 

I to 10 shall be exercised and performed by such 
one of the Collectors of the said district as the Provincial Government may by 
general rule or special order direct. 

„ 13 - In exercising the powers conferred on him 

pel attendance and produc- 

tion. powers ot a Civil Court to compel the attendance of 

parties and witnesses and the production of documents. 


THE FOURTH SCHEDULE. 
(See section 155.) 
Enactments Amended. 


Year. 

No. 

Short title. 

Amendment. 

CO 

o 

VII 

The Court-Fees Act, 1870 . 

In article i of Schedule I, after the w'ord 
“ plaint ” the words “ written statement 
pleading a set-off or counter-claim ** 
and after the word “ Act ” the words 
“ or of cross-objection ” shall be inserted. 

From article 1 1 of Schedule 11 the words 
“ from an order rejecting a plaint or ” 
shall be omitted. 

For the entry in the first column of Schedule 
11 relating to article 19 the following 
entry .shall be substituted, namely : — 

“ Agreement in writing stating a question for 
the opinion of the Court under the Code of 
Civil Procedure, 1908 .” 


THE FIFTH SCHEDULE. 

(See section 156.) 

Enactments Repealed. 

[Repealed by Sch. II of Act XVII of 1914. J 


THE INDIAN COINAGE ACT (III OF 1906). 



Year. 


How repealed or otherwise affected by 

legislation. 


1906 


III 


The Indian Coinage Act. 
1906. 


Repealed in part, X of 1^^ 1010 . y 

Amended. IV of 1918; 

1924; IV of 1927: II of 1934; VI of 1940. 



NOTES. 

of the failure of the negotiations relating to 
the contemplated mortgage and the subse- 


quent order of 68 ?! 

that property. 1934 N. 285=153 »'• 
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Government rupee Other forms of rupee, such as the Portuguese rupee and Hyderabad or 
Sicca rupees are, however, in circulation. Gold coin of London Mint or the branch Mints 
which has not been decreed is legal tender at a fixed sum of rupees for one sovereign. Pro- 
vision is made as to the amount of Indian coin which is legal tender. Provision is also 
made for the currency of certain coin made under former Acts, and the Indian Govern- 
ment is authorized to mint other coin for issue by the Government of territories beyond 
British India. (S. 23.) 

The coinage of Ceylon (1892), Mauritius (1876) and East Africa and Uganda (1905) is 
based on the silver rupee as a standard ; but in these possessions and protectorates the subsi- 
diary pieces are the rupee-cents. and not annas and pies as in India. 

In Hongkong the standard coin is the Mexican silver dollar (1895) but British dollars 
and Hongkong dollars are treated as equivalent to the Mexican dollar. 

In the Straits Settlements (1903) and Labuan (1905) the standard coin is the Straits 
Settlements dollar. 

In British South Africa the standard is British sterling money. 

The currency of the Dominion of Canada is regulated by legislation of the Dominion 
Parliament. (Ency. of Laws of England, 2nd Ed., Vol. Ill, Title “Coins.” p. 142.) 

The following from the Statement of Objects and Reasons may also be noted (see 
Fort St. George Gaze tte, Part III, p. 129) 

“The object of this Bill is to consolidate the Acts relating to the coinage. The law, as 
originally formulated in the Indian Coinage Act (XXIII of 1870) has been materially 
modified by two Acts, namely, the Indian Coinage, and Paper Currency Act (VJIIof 
1 m 93), which abolished obligatory free coinage, and the Indian (Coinage and Paper (Currency 
Act (XXII of 1899), which made gold coins a legal tender. The present Bill proposes 
to repeal both these Acts as well as the main Act of 1870, to reproduce the provisions, so far 
as they are still required, in a consolidated form and to provide for the introduction of a 
nickel one-anna and of a bronze coinage. 


THE INDIAN COINAGE ACT (III OF 1906). » 


CONTENTS. 


Sections. 

pRELIUINABY. 

1. Short title and extent. 

2. Definitions. 

3. Power to establish and abolish mints. 

Silver Coinage. 

4. Silvercoins. 

5. Standard weight and fineness. 

Nickel Coinage. 

6. Nickel coins. 

7. Standard weight. 

Bronze Coinage. 

8. Bronze coins. 

9. Standard weight and composition. 
Dimensions and Designs op Coins. 

10. Power to direct coining, and to pres- 
cribe dimensions and designs. 

Legal Tender. 

11. Demonetization of sovereign and 
half-sovereign. 

12. Silver coin when a legal tender. 

13. Nickel coin when a legal tender. 

14. Bronze coin when a legal tender. 

15. Coin made under former Acts. 


Sections. 

15-A. Power to call in coin. 

Diminished, Dekaced and Counterfeit 

Coins. 

16. Power to certain persons to cut 
diminished or defaced silver coins. 

17. Procedure in regard to coin cut 
under section 16 (a). 

18. Procedure in regard to coin cut under 
section 16 (6). 

19. Procedure in regard to coin which is 
liable to be cut under both clause (a) and 
clause (b) of section 16. 

20. Power to certain persons to cut 
counterfeit silver or nickel coin and proce- 
dure in regard to coin so cut. 

Supplemental Provisions. 

21. Power to make rules. 

22. Bar of suits. 

23. Saving of making of other coins at 
mints. 

24. Saving of copper coins. 

The Schedule.— 


[2ttd March, 1906. 

An Act to consolidate and amend the law relating to Coinage and the Mint. 

Whereas it is expedient to consolidate and amend the law relating to 
Oinage and the Mint; It is hereby enacted as follows: 


LEG. REF. 


‘ For Statement of Objects and Reasons, 
see Gazette of India, 1905, Part V. p. 32; for 
Report of Select Committee, see ibid., 1906, 
Part V, p. 9 : and for Proceedings in Council, 
see ibid., \9Q5, Part VJ, p. 142; ibid.,\%6, 
Part VI. p. 28. 


The Act has been declared in force in the 
Angul district by the Angul Law.s Regulation 
(III of 1913). B. and O. Code. Vol. I. p. 885. 

The Act has been declared in force In the 
Arakan Hill District by the Arakan Hill Dis- 
trict Laws Regulation (I of 1916), Bur. 
Code, Vol. I. 
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Definitions. 


[S. t 

Preliminary. 

Short title and extent. Coi Ac^rOe "and 

.hi..an‘.?h,'sS;f,^?.‘V.t;t„°d ,h°.' 

2. In this Act, unless there is anything repug- 
nant in the subject or context, — 

includes clippin?,^^ -"d cognate expressions, 

Shane of a coin ae i. °c such other alteration of the surface or 

(b) "the ^^'"eo'shable from the efTectsof reasonable wear; 

hereafter be estabYished;'"" "''^" existing and any which may 

fd\ "^emed^^'* ’ '"eludes prescribed by a rule made under this Act; 
and ^ ^ ^ ■" variation from the standard weight and fineness; 

(e) ‘‘standard weight" means the weight prescribed for any coin 

abonrh i„ tht oSui Grz‘cue!^""'""'"‘ ""‘'fication 

(a) establish a Mint at any place at which a Mint does not for the time 
being exist ; and 

(h) abolish any Mint, whether now existing or hereafter established. 

Silver Coinage. 

C-, - following silver coins only shall be coin- 

1 ver coins. ed at the Alint for issue under the authority of the 

Central Government, namely: — 

(o) a rupee to be called the Government rupee; 

{b) a half-rupee, i[* * 

(c) a quarter-rupee, i[* * *] ; 

2 [* ****♦! 

Standard wek-io anri fi,.. The Standard weight of the Govern* 

ness. ment rupee shall be one hundred and eighty grains 

troy. 

(^) other silver coins shall be of proportionate weight, 

(3) The standard fineness of the Government rupee shall be as follows, 
namely, eleven-twelfths, or one hundred and sixty-five grains of fine silver, and 
one-twelfth or fifteen grains of alloy: of the hilf-rupee, eleven-twelfths, or 
eight) -two and a half grains of fine silver, and one-twelfth or seven and a half 
grains of alloy : and of the quarter rupee, one-half, or twenty-two and a half 
grains of fine silver, and one-half, or twenty-two and a half grains of alloy. 

(4) In the making of silver coins, a remedy shall be allowed of an amount 
not exceeding the following, namely: — 


Remedy in weight. 


Remedy in fineness. 


Rupee 

Half-rupee 

Quarter-rupee 


1 


Five-thousandths. 


J Ninc-thoiisandihs 


, ^ LEG. REF. 

The words “or eight-and.*! piece" and "or 
tour-anna piece" in clauses (b) and (c), res- 
pectively were omitied by S. 2 of the Indian 
Loinage (Amendment) Act (XXI of 1919^. 
The words "and (d) an eighth of a 


Two- thousandths. 

Fivcthousandihs. 

ruptc, or two-anna piece" were 

S.2 of the Indian Coinage (An)endment> 

Act (IV of 1918). . . «Mc;5bv 

» S 5 is merely substituted for old 5. i> t>y 

Act VI of 1940. 
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and in applying the said remedies to quarter-rupees the remedies shall be applied 
to the average of one hundred coins and not to individual coins.] 

Nickel Coinage. 

>6. The following nickel coins only shall be coined at the Mint for issue 

Nickel coins. authority of the Central Government, 

namely: *[an eight-anna, a four-anna, a two-anna 

and a one-anna piece]. 

7. The standard weight of the ®[eight-anna, four-anna, two-anna and 

^ ^ ^ . one-anna pieces shall be one hundred and twenty one 

Standard weight. hundred and five, ninety, and sixty grains Troy 

respectively]: 

Provided that, in the making of nickel coin, a remedy shall be allowed of 
an amount not exceeding one-fortieth in weight. 

Brome Coinage, 

48. The following bronze coins only shall be 
coined at the Mint for issue under the authority of 
the Central Government, namely: — 

(a) a pice, or quarter-anna; 

{b) a half-pice, or one-eighth of an anna; and 

(r) a pie, being one-third of a pice, or one twelfth of an anna. 

Siindard weight and Standard weight of the pice shall be 

composition. grains Troy, and the other bronze coins 

- shall be of proportionate weight. 

(2) iironze coins shall be coined from a mixed metal consistine of 
copper, tm and zinc: '-wuaiauug or 

Provided that, in the making of bronze coins, a remedy shall be allowed 
of an amount not exceeding one-fortieth in weight. ^ ^ 

Dimensions and Designs of Coins. 

Power to direct coining, / 1 \ 'tu 

and to prescribe dimensions tne Central Government may by 

and designs. notifications in the Official Gazette. ^ 

(a) direct the coining and issuing of all coins referred to in sections 4 

6 and 8, and ' 

(b) determine the dimensions of, and designs for, such coins 

(2) Until the Central Government] otherwise determines by notifica- 
tion under s b-section (1), the dimensions and designs of the silver coins coined 
under this Act shall be those prescribed for the like silver coins under the 
®[Indian Coinage Act, 1870, at the time of the commencement of this Act. 

Legal Tender. 

7[I1. Gold coins, coined at His Majesty’s Royal Mint in England or at any 

Demonetization of sovc- HU Mnf pursuance of a proclamation of 
reigniand half-sovereign Majesty as a branch of His Majesty’s Royal 

Mint shall not be legal tender in British India in 
payment or on account, but such coins shall be received by the Reserve Bank of 


LEG. REF. 

This section was substituted for the ori- 
ginals. 6 by S- 4 of the Indian Coinage 
(Amendment) Act (IV of 1918). 

• These words were substituted for the 
words “a two*anna piece and a one-anna 
piece” by S. 3 of the Indian (>inaee 
(Amendment) Act (XXI of 1919). 

• These words were substituted by S. 4 of 
the Indian G>inage (Amendment) Act (XXI 
of 1919). 

• For legal tender of bronze coins coined 


India, see the Bronze Coin 
(Leiral Tender) Act (XXII of 1918) 

» For Notifications Issued under this sec- 
tion, see Gen. R. and O. 

• Repealed by this Act. 

/This section was substituted for the ori- 
ginal S. 11 by Act II of 1934. The original 
S. 11 stood as follows; — 

Gold coins, whether coined at His Majesty’s 
Royal Mint or at any Mint csfahlished in 
pursuance of proclamation of His Majesty 
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[S. 12 




India and its offices, branches and agencies in India at the bullion value of such 
coins calculated at the rate of 8'47S12 grains Troy of fine gold per rupee.] t 

Silver coin when a legal 12. (1) The rupee and half-rupee shall be a 

legal tender in payment or on account: 

Provided that the coin — 

(а) has not lost in weight so as to be more than two per cent, below 
standard weight, and 

(б) has not been defaced. 

(2) The quarter-rupee l[* * *] shall be a legal tender in payment or on 

account for any sum not exceeding one rupee : 

Provided that the coin — 

(o) has not lost in weight so as to be more than such percentage below 
standard weight as may be prescribed as the limit of reasonable wear, and 
(d) has not been defaced. 

213. 3(The eight-anna, four-anna, two-anna] and one-anna nickel coins 

specified in section 6 shall be a legal tender in pay- 
ment or on account for any sum not exceeding one 
rupee at the rate of ^[two, four,] eight and sixteen 


Nickel coin when a legal 
tender. 


for a rupee, respectively. 


Bronze coin whei) a legal 
tender. 


14. The bronze coins specified in section 8 shall 
be a legal tender in payment or on account for any 
sum not exceeding one rupee at the following rates, 
respectively, namely: — 

(a) the pice at the rate of sixty-four for a rupee, or four for an anna; 
(/?) the half-pice at the rate of one-luindred and twenty-eight for a 
rupee or eight for an anna ; and 

(c) the pie at the rate of one hundred and ninety-two for a rupee, or 
twelve for an anna. 


15. (1) (a) All silver coins of the weight and 

Coin made under former Standard specified in Acts No. XVII of 1835,® No. 
Acts. XXI of 1^38,6 No. XIII of 1862® and the Indian 

Coinage Act, 1870,7 and 

(6) all copper coin of tlie weight specified in Acts No, XXI of 1835,® 
No. XXII of 1844,6 No. XIII of 1862,® and the Indian Coinage Act, 1870,7 

which may have been issued since the passing of those Acts respectively, 
and declared by those Acts respectively to be a legal tender, shall, ^[subject only 
to the provisions of section 15-A and] in the case of silver coin to the provisos 
contained in section 12 of this Act in so far as such provisos apply to like coins 
under this Act, continue to be a legal tender for the amounts for which the like 
silver and bronze coins are a legal tender under this Act respectively. 

(2) All double pice copper coins which may have been issued under the 
Acts specified in sub-section (1), clause (rf), shall continue to be a legal tender 
in payment or on account for any sum not exceeding one rupee at tlic rate of 
thirty-two for a rupee or two for an anna. 


LEG. REF. 

as a branch of His Majesty’s Royal Nfint, 
shall not be legal tender in British India in 
payment or on account, but such coins shall 
be received at any mint currency office and 
at any time after the 30th day of September, 
1927, at any Government Treasury other than 
a Sub-Treasury, at the bullion value of such 
coins calculated at the rate of 8*47512 grains 
Troy of fine gold per rupee. 

‘ The words ‘‘and eighth of a rupee" were 
omitted by S. 6 of the Indian Coinage 
(Amendment) Act (IV of 1918). 


* This section was substituted for the 

>riginai S. 13 by S. 7. ^ 

* These words were substituted for tnc 
vords "The two-anna" by S. .*> of *he 
'oinage (Amendment) Act (XXI of 

* Those words were inserted by S. 5, loio- 

* Repealed by the Indian Coinage Aci 

XXIII of 1870). _ 

® Repealed by Act XIII of 1862. 

he Indian Coinage (Amendment) Act (A ot 

924 ). 
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to cut diminished 
defaced silver coins. 


'[(3) All quarter-rupee silver coins which may have been issued under 
this Act prior to the commencement of the Indian Coinage (Amendment) Act* 
1940, shall continue to be a legal tender in payment or on account for any sum 
not exceeding one rupee at the rate of four for a rupee.] 

•[15-A. Notwithstanding anything contained in section 12, section 13* 

n . „ • section 14 or section IS, the Central Government 

Power to call in com. may, by notification in the Official Gazette, call in* 

with effect from such date as may be specified in the notification, any coin, of 
whatever date or denomination, referred to in any of those sections other than 
the rupee and half-rupee referred to in sub-section (1) of section 12 and on and 
from the dale so specified such coin shall cease to be a legal tender save at a 
Government currency office: 

Provided that such coin shall continue to be a legal tender also at Govern- 
ment treasuries until the expiry of such further period, not being less than 
twelve months, as the Central Government may fix by the notification.] 

Diminished f Defaced and Counterfeit 3[*] Coins. 

16. Where any silver coin which has been coined and issued under the 

authority of the Central Government is tendered 
“ut dim!nlsh?d"'Tr any person authorised by the Central Govern- 

ment «[ * *] to act under this section* 

and such person has reason to believe that the coin — 

(a) has been diminished in weight so as to be more than such percentage 
below standard weight as may be prescribed as the limit of reasonable wear, or 

(5) has been defaced, 

he shall, by himself or another, cut or break the coin. 

Procedure in regard to cutting or breaking coin under the 

coincut under section 16 provisions of clause (a) of section 16 shall observe 
(a)- the following procedure, namely: — 

(a) if the coin has been diminished in weight so as to be more than 
such percentage below standard weight as may be prescribed as the limit of 
reasonable wear, but not more than such further percentage as may be pre- 
scribed in this behalf, he shall either return the pieces to the person tendering 
the coin, or, if such person so requests, shall receive and pay for the coin at 
such rates as may be prescribed in this behalf; and 

(b) if the coin has been diminished in weight so as to be more than such 
further percentage below standard weight so prescribed as aforesaid, he shall 
return the pieces to the person tendering the coin, who shall bear the loss caused 
by such culling or breaking. 

Procedure in regard to 18. A person cutting or breaking coin under the 

coin cut under section 16 provisions of clause (b) of section 16 shall observe 
(®)* the following procedure, namely: — 

(a) If such person has reason to believe that the coin has been 

fraudulently defaced, he shall return the pieces to the person tenderine the 
coin, who shall bear the loss caused by such cutting or breaking • ^ 

(b) if such person has not reason to believe that the coin has been 
fraudulently defaced, he shall receive and pay for the coin at its nominal value. 


LEG. REF. 

*Sub-S. (3) of S. IS added by Act VI of 
1940. 

^S. 15-A was inserted by S. 3 of the Indian 
Coinage (Amendment) Act of 1924). 

• The word “Silver'’ was omitted by S. 6 
(1) of the Indian Coinage (Amendment) Act 


(XXI of 1919). 

* For persons so authorised, see Gen R 
and O. 

•The words "or by the Local Government* 
were omitted by Government of India 
(Adaptation of Indian Laws) Order, 1937. 
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Explanation.—For the purposes of this section a coin which there is 

reason to believe has been defaced by sweating shall be deemed to have been 
fraudulently defaced. 


Procedure in regard to 
coin which is liable to be 
cut under both clause 
and clause (6) of section 16 


19. If a coin is liable to be cut or broken under 
the provisions of both clause (o) and clause (b) of 

section 16, the person cutting or breaking the coin 
shall deal with it, — 


(a) if he has reason to believe that the coin has been fraudulently 

defaced, under clause (a) of section 18 and ^ 

(b) in other cases, under section 17. 


20. Where any silver i[or nickel] coin purporting to be coined or issued 

under the authority of the Central Government is 
tendered to any person authorised by the ‘Central 
Government 3[ * • • ] to act 

person has reason to 
bell-, ve that the coin is counterfeit, he shall by himself 
or another cut or break the coin, and may, at his discretion, either return the 
pieces to the tenderer, who shall bear the loss caused by such cutting or 
breaking or 4[in the case of silver coin] receive and pay for the coin according 
to the value of the silver bullion contained in it. 


Power to certain persons 
to cut counterfeit silver or 
nickel coin and procedure 
in regard to coin so cut. 


Supplemental Provisions. 

21. (1) The Central Government may make 

Power to make rules. rules to carryout the purposes and objects of this 

Act. 

(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may — 

(o) reduce the amount of remedy allowed by sections 5, 7 and 9 in the 
case of any coin ; 

(b) provide for the guidance of persons authorised to cut or break coin 
under sections 16 and 20; 

(r) determine the percentage of diminution in weight below standard 
weight not being less in any case than two per cent, which shall be the limit of 
reasonable wear ; 

(d) prescribe the further percentage referred to in clause (a) of section 
17 , and the rates at which payments shall be made in the case of coins falling 
under the same clause; ®[*] 

6[* • • * * *j 

(.^) Every such rule shall be published in the Official Ga 2 ette, and 
on such publication shall have effect as if enacted in this Act. 


22. No suit or other proceeding shall lie against any person in respect of 

Bar of suits anything in good faith done, or intended to be done, 

under or in pursuance of the provisions of this Act. 

23. Nothing in this Act shall be deemed to prohibit or restrict the making 

« . . A Mint of coins intended for issue as money by 

other emns at Mints the Government of any territories beyond the limits 

of British India. 


LEG. REF. 

These wor«ls were in«:erted by S. (2) 
of ^e Indian Coinage (Amendment) Act 
(XXi of 1919). 

persons so authorized, see Gen. 

K. & O. 

* The words "or by the Local Govern- 


Tient" were omitted by A..,0., 1937. 

* These words were inserted in b. o 
if the Indian Coinage (Amendment) Act 

^^hVword "and" and clause (e) wcm 
. mitfrdbyS. 2of the Currency Act (iv 

.f 1927). 


1537 


S. 1] The Col, Courts of Admjr. (India) Act (XVI of 1891.) 

[* • ♦ l^Copper coins of such descriptions as at the time of 

Saving of copper coins. commencement of this Act may be coined at the 

^ for issue under the authority of the Central 

Government may [ ♦ * *]2continue to be so coined iiniij such time as 

the Central Government may by notification in the Official Gazette otherwise 
direct, and all copper coins so coined shall be a legal tender in payment or on 
account for the amounts for which bronze coins of corresponding nominal value 
are a legal tender under this Act. 

[THE SCHEDULE.] 

Repealed by Sec, 3 and Schedule 11 of Act X of 1914. 


THE COLONIAL COURTS OF ADMIRALTY flNDIA'i 

ACT (XVI OF 189l.)3 ^ ^ 


Year. 

No. j Short Title. 

How repealed or otherwise affected by 

legislation. 

1891 

XVI 

The Colonial Courts of 
Admiralty (India) Act, 1891. 

Repealed in part, X of 1914. 

Repealed in part and amended. VI of 1900 
Ss. 47 and 48. 

Amended, XI of 1923. 


in uj, loyi. 

An Act to declare certain Courts in British India to be Colonial Courts 

of Admiralty. 

W'lEBEAS it is provided by the Colonial Courts of Admiralty Act 1890 4 
titat the Legislature of a British possession may by any colonial law- dechre anv 

of'AL^iraltyr Possession to be a Colonial Cour^ 

And whereas it is expedient, in pursuance of that Drovi<;inn a . 
certain Courts in British India to be Colonial Courts of Admiralty * * 

It is hereby enacted as follows : — 

Title and commencement. ^ (^) This Act. may be called The CrimviAv 

Courts of Admiralty (India) Act 1891 .nH ^ 
(2) It shall come into effect— ' ^ ^ 

(o) H Her Majesty’s pleasure thereon has beensi^nified Iw « fc • 
in the OSicxal Gazette, on or before the first day of July, ^1891 then on th^t*d*'^ 


LEG. REF. 

‘ The words “The Acts mentioned in the 
schedule are hereby repealed to the extent 
specified in the last column thereof” and the 
words “Provided that” were repealed by S. 3 
and Schedule II of the Repealing and 
Amending Act (X of 1914). 

* The words “notwithstanding the repeat 
of the said Acts" were repealed by S. 3 and 
Schedule II, ibid. 

* For statement of Objects and Reasons, 
see Gazette of India. 1891, Pt. V. p. 140; for 
Proceedings in Council, see ibid., 1891, Pt. 
VI. p. 116. 

* See Gaettte of India, 1890, Pt. I. p. 6S4. 

®For notification publishing Her Majesty’s 

assent to this Act, sec Gazette of India, 1891 
PM. p. 371. 

i .CM..— 193 


™ , NOTES. 

jurrsdic,io;'':h wifh" 

cased is chargeable is the 

English Law. Where therW offence under 

charged under Ss 4 and 304 a person is 

should be charged with m.'n 

lesser offence of rrr o*" a 

hiir^ T'k • 1 hurt or 

procedure which would go^c^iTthe 



1538 


The Civil Court Manual (Imperial Acts). 


[S. 2 


3. 


(6) if Her Majesty s pleasure thereon has not been so signified on or 
before that day, then on the day on which Her Majesty’s pleasure «;hall Ha 
signified by such a notification as aforesaid. 

. 2 . The following Courts of unlimited civil iuris- 

Con?t'’s°o7"Admrrllty be Colonial Courts of 

C.OUIISU 1 .r Admiralty, namely : — 

(1) the High Court of Judicature at Fort William in Bengal. 

(2) the High Court of Judicature at Madras, 

(3) the High Court of Judicature at Bombay, [andji 

(4) [ * * * * ]2 

(5) [ * • * * P 

(6) The District Court of Karachi, 

The expressions “Court having Admiralty jurisdiction” and “Admi- 
ralty Court” and the expression “Admiralty or Vice- 

Ac‘Ts"7fer77B"to‘’Ad77a'hy "^P^^^ions referring to 

and Vice-Admiralty Courts. Admiralty or Vice-Admiralty Courts or causes, shall, 

wherever any such expression occurs in any 3[lndian 
law] be deemed to include a Colonial Court of Admiralty and a Colonial Court 
of Admiralty cause, and to refer to a Colonial Court of Admiralty or a Colonial 
Court of Admiralty cause, respectively. 

4. Court- fees in suits instituted in the Colonial Court of Admiralty at 

* * *] Karachi, shall, unless the jurisdic- 

tion of the Court is to be exercised in any matter 
relating to the slave-trade, be leviable in accordance 
with the provisions of Chapter HI of the Court-fees 

Act, 1870. 

5. {Repealed by Act X of 1914,] 

THE SCHEDULE. 

{Rep, by Act X of 1914.] 

THE INDIAN AND COLONIAL DIVORCE JURISDICTION 

ACT, 1926. 

[16 & 17 Geo. V. Cii. 40]. 

[27th January, 1927.- 

An Act to confer on Courts in India and other parts of His Majesty's 
Dominions jurisdiction in certain cases with respect to the dissolution of marria- 
es the parlies whereto are domiciled in England or Scotland, and to validate 
certain decrees granted for the dissolution of the marriage of persons so domi- 
ciled. (15th December, 1926.) 

Be it enacted by the King’s Most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons in this 
oresent Parliament assembled, and by the authority of the same as follows:— 

^ 1 Subject to the provisions of this Act 5[a High Court in British India 


Court-fees in suits in the 
Colonial Courts of Admi- 
ralty at Karachi. 


LEG. REF. 

1 Word “and" inserted by Govcrnn^ntof 
India (Adaptation of Indian Laws) Order, 

^^*Sub-scctions (4), and (5) omitted by ibid. 

* Substituted for words "enactment of the 
Governor-General in Council, or of a Gover- 
nor in Council or Lieutenant-Governor in 
rminciV’ by Government of India (Adapta- 
tion of Indian Laws) Order, 

^hc words “Kangoon, Aden or repealed 

^^“'substituted for “a High Court in India 
»p which Part IX of the Government of 


NOTES* 

Sec, 1.— The ctlect of the Indian and 
Colonial Divorce Jurisdiction Act of 1926 
upon the divorce cases is to divide His 
Majesty's subjects in India into two classes. 
Upon those who are residing within the 
jurisdiction of a H'gh Court established by 
Letters Patent some new facilities arc con- 
ferred. Those who are resident elsewhere 
remain under the law as it wa.s before the 
Indian and C>>lonial Divorce 
Act was passed. 1933 S. 70. Sit also 130 

LC 524=1931 L. 245. 
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constituted by His Majesty by Letters Patent] shall 
Divorce jurisdiction of have jurisdiction to make a decree for the dissolution 
High Courts in Ir.dia where of a marriage, and as incidental thereto to make an 

Ing'land or'seoTand''* m ■maintenance, custody 

of children, and costs, where the parties to the mar- 

_ 1 j . riage are British subjects domiciled in England or 

ocotland, in any case where a Court in [Britishji India would have such juris- 
diction if the parties to the marriage were domiciled in India; 

Provided that — 

(a) the grounds on which a decree for the dissolution of such a marri- 

granted by any such Court shall be those on which such a decree 
inight be granted by the High Court in England according to the law for the 
the time being in force in England ; and 

(^) 2 ny such Court in exercising such jurisdiction shall act and give 
relief ori principles and rules as nearly as may be conformable to those on which 
the High Lourt in England for the time being acts and gives relief j and 

(f) no such Court shall grant any relief under this Act except in case 
where the petitioner resides in India at the time of presenting the petition and 
the p ace where the i^artics to the marriage last resided together was in India, 
or make any decree of dissolution of marriage except w here either the marriage 
was sokmimed in India or the adultery or crime complained of was committed 

in India ; and 

(d) any such Court may refuse to entertain a petition in such a case if 
the peiiimner is unable to show that by reason of official duty, poverty or any 
Other sufficient cause he or she is prevented from taking proceedings in the 
Court of the country in which he or she is domiciled and the Court shall so 

, A & 4 4 A ^ • W 4 of justice it is desirable that the 

suit should be determined in India. 

(2) Any such order for alimony or maintenance or for custody of chil- 
dren shall have effect in India on the making thereof, but save as aforesaid no 
such dcciee or oider shall have any force or effect either in India or elsewhere 
unless ancj until registered in manner hereinafter provided. 

(3) On production of a certificate purporting to be signed by the proper 
officer of the High Court in India by which the decree or order is made, the 
decree or order shall — 

(c) if the parties to the marriage aredomiciled in England, be registered 
in the High Court in England ; 

(b) if the parties to the marriage are domiciled in Scotland, be registered 

in the books of council and session; ® 

and upon such registration shall, as from the date of registration, have the same 

force and effect, and proceedings may be taken thereunder as if it had been a 

decree or order made on the date on which it was made by the High Court in 
India, by the High Court in England or the Court of Session in Scotland, as the 
case may be, and, in the case of an order, proceedings may be taken for the 
modification or discharge thereof as if it had been such an order as aforesaid; 
Provided that — 


LEG. REF. 

India Act applies" by Government of India 
(Adaptation of Acts of Parliament) 
Order, 1937 

> Inserted by Government of India (Adap- 
tation of Acts of Paliament) Order, 1937. 


rRoviso.— 


- — UDjcct oi tne Act— orounds for 

divorce— Applicability of English Law— 
relitioner resident in India and marriage 
and adultery committed in India— lurisdic- 
Uon of Indian Court to grant divorce ^ 
C. 89=32 CW.N. 742=1928 C 657. 
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(i) the High Court in England or the Court of Session in Scotland shall 
not, unless the Court for special reasons sees fit so to do, entertain any applica- 
tion for the modification or discharge of any such order if and so long as the 
person on whose petition the decree for the dissolution of the marriage was 
pronounced is resident in India; a^id 

(ii) where an order for the payment of alimony has been so registered 
in the books of council and session, the Court of Session shall in addition to 
any other power have power in the event of any material change of circum- 
stances to discharge or modify such order. 

(4) Proceedings before a H igh Court in India in exercise of the juris- 
diction conferred by this Act shall be conducted in accordance with rules made 
by the Secretary of State [****]! with the concurrence of the Lord 
Chancellor, and those rules shall provide — 

(a) for petitions being heard before a Judge or one of two or more 
judges of the Court nominated for the purpose by the Chief Justice of the Court 
with the approval of the Lord Chancellor; 

{h) for the decree or order made by such a Judge being subject to appeal 

to two Judges of the Court similarly nominated without prejudice however to 

any right of ultimate appeal to His Majesty in Council; 

(c) for prohibiting or restricting the exercise of the jurisdiction where 
proceedings for the dissolution of the marriage hive also been instituted in 
England or Scotland ; 

(d) for preventing, in the case of a decree dissolving a marriage between 
parties domiciled in Scotland, the making of an order for the securing of a 
gross or annual sum of money; 

((?) for limiting cases in which applications for the modification or 
discharge of an order may be entertained by the Court to cases where at the 
time the application is made the person on whose petition the decree for the 
dissolution of the marriage was pronounced is resident in India: 

(/) for prescribing the officer of the Court empowered to give certificates 
under this Act, and the form of any such certificates; 

(g) for conferring on such official as may be appointed for the purpose 
within the jurisdiction of each High Court the like right of showing cause why 
a decree should not be made absolute as is exercisable in England by the King’s 
Proctor. 

(5) The decision of a High Court in India, or on an appeal therefrom 
as to the domicile of the parties to a marriage shall, for the purposes of this 
Act, be binding on all Courts in England, Scotland [India and HurmaJ.^ 

Divorce Jurisdic.ion of ^ The provisions of section one of this 

High Court in Burma Act shall apply m relation to Burma as they apply m 
where parties are dom ciled relation to India, subject to the following modifica- 
in England or Scotland. tions, that is to say — 


LEG. REF. 

'The words “in Council of India” were 
omitted by Government of India (Adapta- 
tion of Laws of Parliament) Order, 1937. 

* Substituted for the words “and India” by 
Government of India (Adaptation of Laws 
of Parliament) Order, 1937. 

* Sections 1 A and 1-B were inserted by 

ibid. 


NOTES. 

Sec. 1 (2) & (3) : Dissolution of marri- 
age — Decree not registered inHigu Court 
IN England — Position of parties. — No de- 
cree for dissolution of marriage made by 
virtue of the jurisdiction conferred on a 


Igh Court in India under Act of 1926 has 
y force or effect, either in India or clse- 
jeie, unless and until it has been 'CKIS" 
cd in the High CTourt in Ergiand. The 
sence of such registration means that the 
irriage between (he parties isat-any rate to 
limited extent — still in force, and a second 
irriagc contracted by cither of the parties 
such circumstances, will he 
..R. (1937) 1 Cal. 417=41 CW.N. 2^ 
Secs. 1 and 1-A: Jurisdiction of High 
URT.-The effect of the Indian and C^o- 
1 Divorce Jurisdiction Act of 
; divorce cases is to divide 
dects in India into two classw. 
ie who are residing within the ;unsdic- 



S. 1-A] The Indian and Colonial Divorce Jurisdiction Act, 1926. 1541 


(a) in sub-section (1) of the said section, for the words ‘a High Court 
in British India constituted by His Majesty by Letters Patent" there shall be 
substituted the words “the High Court at Rangoon", and for the words “where 
a Court in British India” there shall be substituted the words “where the 
Court": 


NOTES. 

tion of a High Court established by Letters 
Patent some new facilities arc conferred. 
Those who are resident elsewhere remain 
under the law as it was before the Indian 
and Colonial Divorce Jurisdiction Act was 
passed. I.R. 1933 Sind 132=143 I.C. 618 
= 1933 Sind 70. Under S. 1 of the Act a 
High Court in India shall have jurisdiction 
to make a decree for the dissolution of a 
marriage, if in any case where a Court in 
India would have Jurisdiction if the parties 
were domiciled in India. In a case where 
parties domiciled in Scotland last resided in 
Karachi. Held, that in view of S. 3 and 
the provisions of S. 10 of the Divorce Act, 
a District Court in Sind would have juris- 
diction to divorce the parties and so tlie 
High Court of Bombay has jurisdiction to 
divorce such persons. 1938 Bom. 8?t39 
Bom.L.R. 1182. S. 1 of the Act, together 
with proviso (u) thereto has the effect of 
conferring upon a Chartered High Court 
the power to grant a decree of dissolution 
where tlie parties are British subjects do- 
miciled in England or Scotland on the grounds 
specified in S. 176 of the Supreme Court of 
Judicature (Consolidation) Act, 1925, as 
that section has stood since January 1st, 
1938. In other words a High Court has 
power to grant a decree of dissolution on 
ihe ground of cruelty alone. This power 
is however subject to proviso (r) of S. 1 
of the Act of 1926 and the word ‘‘crime’’ 
therein cannot include cruelty, but must be 
taken to refer to the specific criminal offen- 
ces mentioned in S. 176, that is to say, rape, 
sodomy and bestiality. Matrimonial cruelty 
is not a crime though of course a particular 
act of cruelty may be punishable criminally, 
I.L.R. (1939) 1 Cal. 236=43 C.W.N. 257 
= 1939 Cal. 650. See also 1941 Rang. 221; 
40 Bom.L.R. 900. The words “law for 
the time being in force in England” in Pro- 
viso (ti) to S, 1 (1) of the Indian and Colo- 
nial Divorce Jurisdiction Act, in their natu- 
ral adaptation mean the law in force at the 
time when grounds of divorce fall to be 
considered in the suit, and not the law in 
force at the time of the passing of the Act 
of 1926. The reference to a "Court in 
India having such jurisdiction” in S. 1 (1) 
only limits the class of persons to whom a 
decree of dissolution can be granted, but 
docs not affect the grounds upon which such 
a decree can be granted, which by proviso 
(a) are to be those in force for the time 
being in England. Since the passing of tlie 
Matrimonial Causes Act of 1937, the High 
Courts in India have therefore jurisdiction 
to grant divorce under the Act of 1926 on 
any of extended grounds provided by the 
later Act of 1937, one of these grounds be- 


ing desertion without cause for a period of 
at least three years immediately preceding 
the presentation of the petition, 1938 Bom. 
425=177 I.C. 940=40 Bom.L.R. 900. The 
Indian and Colonial Divorce Jurisdiction 
Act plainly confers on any chartered High 
Court in British India jurisdiction to divorce 
British subjects domiciled in England where 
any Court in India w’ould have jurisdiction 
if the parties to the marriage were domiciled 
in India. The wife of a domiciled English- 
man brought a suit in the High Court of 
Bombay for dissolution of marriage under 
the Indian and Colonial Divorce Jurisdiction 
Act of 1926. The parties last resided to- 
gether within the appellate jurisdiction of 
the Lahore High Court. The respondent 
still lived there, but the petitioner lived in 
Bombay at the time of the suit and for some 
time before. Held, that the Bombay High 
Court had jurisdiction to try the suit and 
was bound to do so. R. 24 of the Rules 
made by the Secretary of State under S. 1 
(4) of the Act must be con.strued as e.x- 
tending only to matters of procedure and 
not as affecting jurisdiction. 42 Bom. L. 
R. 1083=1. L.R, (1941) Bom. 183=1941 
Bom, 61. 

Matrimonial opreNCES. — \Vliere during 

the honeymoon the wife was struck on the 
face which necessitated a doctor’s attend- 
ance but did no bodily harm to her and 
where the husband persisted in writing let- 
ters to his wife expressing his doubts as to 
paternity of the child of his wife, it was 
held that these did not amount to legal 
cruelty which would enable her to obtain 
a divorce under the Indian Cxilonial Divorce 
Jurisdiction Act. 1941 Rang. 221 = 1941 
Rang. L.R. 290=196 I.C. 270. Where a 
wife refuses for an adequate reason to live 
in the country in which his business com- 
pels her husband to live, and refuse to have 
any sexual intercourse with him during the 
periods in which they may be in the same 
country, she ceases to be his wufe in any 
proper sense and her conduct amounts to 
desertion; and the desertion is not broken 
merely by the spouses living in the same 
house for a few months. The mere fact 
that the husband and wife are living under 
the same roof would not prevent desertion. 

41 Bom.L.R. 1234=1940 Bom. 37=1. L.R. 
(1940) Bom. 34, Condonation of prior 
matrimonial offence (adultery) is revived 
by a subsequent offence like desertion. 62 
Cal. 541=62 C.L.J. 264. 

Practice of High Court.— High Courts 
ui India will always be slow to entertain 
petition for dissolution by persons not domi- 
ciled and resident in India. Only in excep- 
tional circumstances will the (Courts exer- 
cise their discretion in such cases. The 
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proviso to the said sub-section, for the words *'any such 
Court , wherever those words occur, there shall be substituted the words “the 

worSs ‘^the Court'sharnot”; 

r sub-section (3) of the said section, for the words “the High Court 

decree or order is made'* there shall be substituted the 
words the High Court at Rangoon’ and for the words “by the High Court in 
India there shall be substituted the words “by the High Court at Rangoon"; 

- T s^^'section (4) of the said section, for the words “a High Court 

in Iridia there shall be substituted the words “the High Court at Rangoon" 

and in paragraph (o) for the words “each High Court" there shall be substitu- 
ted the words “the High Court"; 

• T aM/ u" s^t»-section (5) of the said section, for the words “a High Court 
in India there shall be substituted the words “the High Court at Rangoon"; 

(/) save as aforesaid, for the word “India” wherever it occurs in the 

said section (except in the phrase “India and Burma”) there shall be substituted 
the word “Burma . 

Saving for nendiniTDro- *u- proceedings commenced under 

ccedings. rulcsfetc. before the separation of Burma from India 

,, ^ may Oe continued, determined and appealed against 

in all respects as if Burma had continued to be part of India. 

... (2) The rules made under sub-section (4) of section one of this Act 

which^rnediately before the separation of Burma from India were applicable 

o the High Court at Ran goon shall, until superseded by fresh rules, continue to 

that Court, and nominations made and approved under those rules 
shall continue to have effect.] 

2. (1) His Majesty may, by Order in Council, provide for applying [the 

Power to cxicml -\ct to of section one]' of this Act, subject to the 

Other British possessions. necessary modifications, to any part of His Majestys 
... Dominions other than a self-governing dominion, in 

like manner as they apply to India, and, in particular, any such Order in Coun- 

ci may determine the Court by which the jurisdiction conferred by those pro- 
visions is to be exercised. 

(2) For the purposes of this section “self-governing dominion" means 
the Dominion of Canada, the Commonwealth of Australia (which for this pur- 
pose shall be deemed to include Papua and Norfolk Island), the Dominion of 
New Zealand, the Union of South Africa, the Irish Free State, Newfoundland, 
and the Colony of Southern Rhodesia, 

3. Any decree granted under the Act of the Indian Legislature, known as 

,, e , the Indian Divorce Act, 1869, and confirmed or made 

crVabd.ty of certam dc- the provisions of that Act for the 

dissolution of a marriage the parties to which were 
at the time of the commencement of the proceedings domiciled in England or in 
Scotland, and any order made by the Court in relation to any such decree shall, 
if the proceedings were commenced before the passing of this Act, be as valid 
and be deemed always to have been as valid in all respects as though the parties 
to the marriage had been domiciled in India (including Burma and Aden.] 


LEG. REF. 

Siib^' if ti fol i,,r itic I ‘ c 

provisions” by G vernincnf of Indi.T (.-\da(>- 
tati n of La • s of f^.ir lament ) Ordi r, I *'37. 

* Inserted by ibl<f. 

NOTES. 

v-ourt before it does so, must clearly be of 


opinion that, because of ihe 
rid to in S. I. sub-S. (1) (d). ' 

tioncr cannot effectively P>'«/ccute suit 
for divorce in the Court of hfs domicile. 
Further, the Court,, must be satisfied that 

the interests of justice A L J. 

should be decided in India. 1935 A.L j 

1025=1935 All. 763. 
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Short title. 


4. This Act may be cited as The Indian and 
Colonial Divorce Jurisdiction Act, 1926. 


RULES UNDER THE INDIAN AND COLONIAL DIVORCE 

JURISDICTION ACT (1926). 

[Published in the Gazette of India, dated 26th August, 1927.] 

Home Department (16th Au^st, 1927.) 

Rules under Section 1 (4), Indian and Colonial Divorce Jurisdiction Act, 1926. 

1. Short title a$id commencement. — (1) These rules may be called the Indian (Non- 

domiciled Parties) Divorce Rules, 1927. (2) They shall come into force on the 27th day of 

July. 1927. 

2. Appointment of Judges. — (1) As soon as may be after the coming into force of 
these rules the Chief Justice of each of the Hi^h Courts referred in sub-section (1) of 
section 1 of the Indian and Colonial Divorce Juri.sdiction Act, 1926, hereinafter called “the 
Act,” shall submit to the Lord Chancellor through the Secretary of State for India the 
narnes of such number of Judges of the Court (including, if he thinks fit. the name of the 
Chief Justice himself) not exceeding six, as he may consider necessary for the purpose of 
exercising jurisdiction under the Act and these rules. 

(2) Upon the approval of the Lord Chancellor to anj* nomination so submitted 
being signified to the Chief Justice by the Secretary of State for India, the ^ief Justice 
shall cause the names so approved to be notified in the local Official Gazette (or, in the 
case of the High Court of Judicature at Calcutta, in the Gazette of India) as Judges 
appointed to exercise jurisdiction under the Act, and the Judges whose names shall have 
been so notified shall thereupon have power to exercise jurisdiction accordingly. 

(3) At any time after the first nominations under these rules have been approved, 
the Chief Justice may propose the name or names of a further Judge or Judges to take the 
place of, or to exercise jurisdiction in addition to, the Judge or Judges for the time being 
having powers under the Act : and when such furtlier nominations are approved they shall 
be notified as aforesaid. 

3. Every petition under the Act shall be heard by a single Judge nominated and 
approved as hereinbefore provided, sitting without a jury and, subject to the provisions 
of the Indian LimUation Act, an appeal shall lie to a bench of two other Judges who have 
been sirnilarly nominated and approved against any decree or order which would be appeal- 
able if it had been passed in proceedings under the Indian Divorce Act, 1^9, and shall be 
disposed of accordingly. Each such Bench shall be constituted by the Chief Justice as 
occasion may arise. 

4. Nothing in these rules shall be deemed to prevent the exercise of any ultimate 
right of appeal to His Majesty in Council. 

5. Petition. — All proceedings under the Act shall be commenced bj' filing a petition 
to which shall be attached a certificate of the marriage. 

6. (I) In the body of a petition praying for the dissolution of a marriage shall be 
stated — 

(0 the place and date of the marriage and the name, status and domicile of the wife 
before the marriage; 

(»t) the status of the husband and his domicile at the time of the marriage and at 
the time when the petition is presented, and his occupation and place or places of residence of 
the parties at the time of institution of the suit; 

(m) the principal permanent addresses where the parties have cohabited, includ- 
ing the address where they last resided together in India ; 

(tv) whether there is living issue of the marriage, and, if so. the names and 
dates of birth or ages of such issue; 

(v) whether there have been in the Divorce Division of the High Court of Jus- 
tice in England or in the Court of Session in Scotland or in any Court in India any 
and. if so, what previous proceedings with reference to the marriage by or on behalf of 
either of the parties to the marriage, and the result of such proceedings; 

(vi) the matrimonial offences charged, set out in separate paragraphs, with the 
times and places of their alleged commission; 

(vii) the claim for damages, if any; 

(v»it) the grounds on which the petitioner claims that in the interests of justice 
it is desirable that the suit should be determined in India. 

(2) The petition shall conclude with a prayer setting out particulars of the relief 
claimed, including the amount of any claim for damages and any order for custody of 
children if sought, and shall be signed by the petitioner. 
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[R. 7 

rules shall^T^e^ificd petition under these 

by the Code of Civil Procedu^re for competent person m manner required 

and in cases where the verification of Xnts. 

fication shall include a declaration authcnti?atrd^?n Tt ^ t>‘ssolution of marriage the veri- 

vance exists between the petkirer and the other Itt <^ 0 "ni- 

the petitioner nor within the knowledge of thp ^ to the marriage, and that neither 

has instituted proceeds vhicrare ^sd^ ''!f- marriage 

England or Scotland ' dissolution of the marriage in 

of c“on,‘’fn?n",' luc^ certified copy 

ssasE 

Jo = 

stated \n\he^lthi!^nT=.n''J' than a simple denial of the facts 

Ltitions "inf whpn ii ^ ^ ^ required by the rules for the verification of 

?onta?n ; TorU If ' ibc respondent ,s husband or wife of the petitioner, the answer shall 
contain a declaration that there is not any collusion or connivance between the parties. 

conv th/rrof'^l^i^i of a husband alleges adultery and prays relief, a certified 

likXla^cr as a netidn^ adulterer, together with a notice to appear in 

not he \ re rll 1 such case no relief is claimed, the alleged adulterer shall 

too-efher will \ respondent but a certified copy of the answer shall be served upon him 

!o^ain?v feJ\e. ^ entitled within the time therein specified 

intervene in the suit, and upon such application he may be allowed to 
intervene, subject to such direction as shall then be given by the Court. 

13. O) If it appears to the Court (bat proceedings for the dissolution of the marriage 
avc been instiPited in F-nglanfl or Scotland before the date on which the petition was fil<^ 
in Jnnia. the ( oiirt shall cither dismiss the petition or stay further proceedings thereon 

until the proceedings In England or Scotlanrl have terminated, or until the Court shall other- 
wise direct. 

. . it appears that such proceedings were instituted after the filing of the petition 

in India, the Court may proceed, subject to the provisions of the Act. with the trial of the 
suit. 

rausc arjaiusl a decree nisi. — The Covcrnor-Gcncral in Council in the 
If'Rh Court of ju<licatiirc at Calcutta and the Local Government in other cases 
shall appoint a person to exercise within the jurisdiction of each of the High Courts refer- 
red to m section 1 of the Act the duties assigneci to His Majesty’s Proctor by Ss. 181 
and 182 of the Supreme Court of Judicature (Consolidation) Act, 1925. and the nanie of 
the person so appointed shall be notified in the Gnaelle of India or in the local Omcral 
Cki7ctle, as the case may be, by the designation of Proctor. Every Proctor so appointed 
shall, in the exercise of his functions act under the instructions of the Advocate-General 
or other Chief Law Officer of the province. 

15. (1) If any person during the progress of the proceedings or before 

nj.fi is made absolute gives information to the Proctor of any matter material to the du 
decision of the case, the Proctor may take such steps as he considers necessary or expcdien 

(2) If in consequence of any such information otherwise the Proctor 
any parties to the petition arc or have hcen in collusion for the purpose 
decree contrary to the justice of the case, he may after obtaining the leave of me 
intervene and produce evidence to prove the alleged collusion. 

16. (1) When the Proctor desires to show cause against making * f.^ced 

Mw» he shall enter an appearance in the suit in which such decree »im „oon 

and shall within a time to be fixed by the Court file his plea setting An (,* served 

which he desires to show cause as aforesaid, and a certified copy of his plea sn 
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upon the petitioner or person in whose favour such decree has been pronounced or his 
advocate. On entering an appearance the Proctor shall be made a party to the proceedings, 
and shall be entitled to appear in person or by advocate, 

(2) Where such plea alleges a petitioner's adultery with any named person a certi- 
fied copy of the plea shall be served upon each such person omitting such part thereof as 
contains any allegation in which the person so served is not named. 

(3) All subsequent pleadings and proceedings in respect of such plea ‘shall be filed 
and carried on in the same manner as is hereinbefore directed in respect of an original 
petition, except as hereinafter provided. 

(4) If the charges contained in the plea of the Proctor are not denied or if no 
answer to the pica of the Proctor is filed within the time limited or if an answer is filed and 
withdrawn or not proceeded with, the Proctor may apply forthwith for the rescission of the 
decree niW and dismissal of the petition. 

17. WHiere the Proctor intervenes or shows cause against a decree nisi in any pro- 
ceedings for divorce, the Court may make such order as to the payment by other parties to 
the proceedings of the costs incurred by him in so doing, or as to the payment by him of 
any costs incurred by any of the said parties by reason of his so doing, as may seem just, 

1ft. Any person other than the Proctor wishing to show cause against making absolute 
a decree niVt shall, if the Court so permits, enter an appearance in the suit in which such decree 
has been pronounced, and at the same time file affidavits setting forth the facts upon which 
he relies. Certified copies of the affidavits shall be seiwcd upon the party or the advocate 
of the party in whose favour the decree nisi has been pronounced. 

19. The party in the suit in whose favour the decree nisi has been pronounced may 
within a time to be fixed by the Court file affidavits in answer, and the person showing 
cause against the decree nisi being made absolute may within a further time to be so fixed 
file affidavits in reply. 

20. Decree absolute.— yio decree nisi for the dissolution of a marriage under the 
Act shall be made absohite till after the expiration of six months from the pronouncing 
thereof, if no appeal has been filed within that period, or if any appeal (including an appeal 
to His Majesty in Council) has been filed, until after the decision thereof. 

21. (1) Application to make absolute a decree nisi shall be made to the Court bv 
filing a petition setting forth that application is made for such decree absolute, which will 
thereupon he pronounced in open Court at a time appointed for that purpose. In support 
of ‘tuch application it must be shown by affidavit filed with the .said petition that no pro- 
ceedings for the dissolution of the marriage have been instituted and are pending in England 
or Scotland, and that search has been made in the proper books at the Court up to within 
six days of the time appointed, and that at such time no person had intervened or obtained 
leave to intervene in the suit, and that no appearance has been entered nor any affidavits 
filed on behalf of any person wishing to show cause against the decree nisi being made 
absolute: and in case leave to intciwcnc had been obtained, or appearance entered or affida- 
vits filed on behalf of such person, it must be shown by affidavits what proceedings, if any, 
have been taken thereon. 

(2) If more than twelve calendar months have elapsed since the date of the decree 
m.rt, an affidavit by the petitioner, giving reasons for the delay, shall be filed. 

22. /llivtony, maintenance and custody of children. — Proceedings relating to alimony, 
maintenance, custody of children, and to the payment, application or settlement of damages 
assessed by the Court shall be conducted in accordance with the provisions of the Indian 
Divorce Act. 1869. and of the rules made thereunder: 

Provided that when a decree is made for the dissolution of a marriage the parties 
to which arc domiciled in Scotland, the Court shall not make an order for the securing of a 
gross or annual sum of money: 

Provided further that no Court in India shall entertain an application for the 
modification or discharge of an order for alimony, maintenance or the custody of children, 
unless the person on whose petition the decree for the dissolution of the marriage was 
pronounced is at the time the application is made resident in India. 

23. Certifyinq Officer. — A certificate referred to in sub-section (3) of section 1 
of the Act shall be in the form set out in the schedule and shall be • -signed bv a Registrar 
or Prothonotary of the High Courts to which the Act applies and sealed with the seal of 
the Court. 

24. Procedure qenerally. — Subject to the provisions of these rules all proceedings 
under the Act between party and party shall be ‘regulated by the Indian Divorce Act and 
the rules made thereunder. 



MOTES. 

Rule 24 must be construed as extending 
only to matters of procedure and not as 


affecting jurisdiction. 42 Poin.L.R. 1083 
= T.E.R. (1940) Bom. 183=1041 Bom. 61. 


C.C.M.— 194 
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tion asihe dr^ui^ncc" Vf°eth ruI—^reaS^^^av^'*’ "‘‘h’’ 

pcctive purposes mentioned in the Schedule. V Q may be used for the res- 

SCHEDULE. 


(See Rule 23. ) 


I. A. B. 


Registrar 


of the High Court of Judicature at hereby 


Prothonotary 

certify that the foregoing is a trrre copy of a nrade by the aforesaid High Court 

acting m exercise of the matrimonial jurisdiction conferred by the Indian and Colonial 
Divorce Jurisdiction Act, 1926 — - ^ 

I. .w* ,h. c. .i" crr„s..?, tr. 

, , , co-respondent. ^ 

and the above-named G. H. was 


intervener 


(Signed) 


Registrar. 


Prothonotary. 


THE COMMERCIAL DOCUMENTS EVIDENCE ACT 

(XXX OF 1939). 

[26th September, 1939. 

An Act to amend Vhc Law of Evidence with resfect to certain commercial docu- 
nients. 


Whereas it is expedient to amend the Law of Evidence with respect to 
certain commercial documents; 

enacted as follows : — 

Short title and extent. This Act may be called The Commer- 

cial Documents Evidence Act, 1939. 

(2) It extends to the whole of British India. 

2. Notwithstanding anything contained in the Indian Evidence Act, 

♦ c I 1S72, statements of facts in issue or of relevant facts 

facts in "^"scheduled docu- <iocument included in the Schedule as 

ments to be themselves re- matters usually stated in such document shall be 
levant facts. themselves relevant facts within the meaning of that 

Act. 


Presumption as to genu- ^ purposes of the Indian Evidence 

ineness of documents. 18/2. and notwithstanding anything containen 

therein, a Court — 

(a) shall presume, within the meaning of that Act, in relation to docu- 
ments included in Part T of the Schedule, and 

(h) may presume, within the meaning of that Act, in relation to docu- 
ments included in Part II of the Schedule.— 

that any document purporting to be a document included in Part I or Part II 
of the Schedule, as the case may be, and to have been duly made by or under 
the appropriate authority, was so made and that the statements contained therein 
are accurate. 



Act, 1937, on divorce jurisdic- 
tion under Indian and Colo- 
nial Divorce Jurisdiction Act 
igaC. 16 & 17 Geo. \’, c. 40. 
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THE INDIAN AND COLONIAL DIVORCE JURISDICTION ACT, 1940. 

An Act to explain and amend the Indian and Colonial Divorce Jurisdiction Act^ 1 926. 

[io//j July^ 1940. 

Be it enacted by the King’s Most Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal and Commons, in this present 
Parliament assembled, and by the autliority of the same, as follows : — 

Removal of Doubts as to I. (j) For tlic removal of doubts it is hereby 

rBcc. of Mammon, al Cau,« declared that in considering for the purposes of tlic 

Indian and Colonial Divorce Jurisdiction Act, 1926 
(hereafter in this Act referred to as the principal 
Act”;— 

(а) \Vhat are the grounds on wliich a decree for the dissolution ol any 
marriage may be granted by the Higli Court in England according to the law lor 
the time beitig in force in England ; and 

(б) What are the principles and rules on \vhich, in the exercise of its juris- 
diction to make decrees for the dissolution of a marriage, and, as incidental thereto, 
to make orders as to damages, alimony or maintenance, custody of children and 
costs, the High Court in England for the time being acts and gives relief, 
the amendmenis of the law relating to divorce effected by sections i to 4, 6 and 
8 to to ol the Matrimonial Ckuiscs Act, 1937 bave to be taken into account and 
that references in the princijjal Act to a drciee for the dissolution of a marriage 
include refe rences to such a decree ol presurnjHion of death and of dissolution ol' a 
marriage .is is authorised by tlie said section H. 

(2; A decree liir the dissolution of a marriage granted under the principal 
Act Ijefore the appointed day shall not be invalid i>y reason only that regard has 
not been had to the provisions of section 1 of the Matrimonial Causes Act, 1937, 
and where Ix-fore the appoitited day a petition under the principal Act has bt en 
dismissed which would not have been dismissed if the principal Act had been 
construed in the manner specilied in sub-section (i) of this section, the dismissal 
of the petition shall not prejudice ilie bringing of a new' petition upon the same, 
or substantially the same, facts. 

Amrrulmcnt of cciuiii .2. ( I ) Imr proviso (c) to sul)-scction ( I ) of section 

roiidiiions pirer<lcni lo the I ol the principal Act lliere shall, as from the appointed 
grantiiiK of relief. day, be sulisllluted the following proviso — 

“ (c) no such Court shall grant any rt'liel under this Act except in cases w here 
the petitioner resided in India at the time of presenting the petition and the place 
where llie parties to the marriage last resided logelher was in India, or make any 
decree of dissolution of marriage on the ground of adultery, cruelty or any crime 
except where the marriage was solemnized in India or the adultery, cruelty, or ^ 
crime coinplained of was committed in India.” 

(2) For ilie removal of doubts it is hereby declared that the provision in the 
said proviso (c) as originally enacted that no Court shall make any decree of dis- 
solution of marriage except wliere either the marriage w'as solemnized in India or 
the adultery or crime was commilled in India did not operate so as to prevent the 
making ol such a decree on grounds other than adultery or crime where the marriage 
was solemnized in India ; and where before the appointed day a petition for the 
dissolution ol a marriage lias l)een dismissed on the ground that the said provision 
did so operate, the dismissal of the petition shall not prejudice the bringing of a 
new petition upon the same, or substantially the same, lacts. 

3. Where a wife has been deserted by her husband, and the Iiusbaud was 
, . . j . immediately before the desertion domltiled In England 

cipKt"in''"a^VM,ujLnd”,' Scotland hui lujs changed his dninicilc since the 
thanKc of domicile. aeseition, a Higli Court in India shall as Iroin the 

^Ppohiied day, liavc the same jurisdiction under the 
principal Act as it would have if the change had not taken place ; but. in .uiy such 
case, the power conferred on the Court by proviso (d) lo sub-sectioii (i) ol icc'iicn i 
of the principal Act lo retjuirc the petitioner lo show' that she is prextmed IVcm 
taking proceedings in the Court of the country in w'hich she is domic iled shall 


* I Edw. 8 and i Geo. C C. 57. 
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include power to require her to show that she is similarly prevented from taking 
Sess^ion*^^"^^ Court in Entjland. or, as the case may be, the Court of 

Registration in England acid 4 - (0 Tlie following siib-section shall, as from the 

Scotland of clrrrces and orders appointed day, he substituted for Sub-section ^21 of 
under Pn-.pal Act. principal Act 

Where a decree or order is made under iliis section, the proper officer 
ol the Coui I making ihc decree or order shall transmit a certified copy tlmreof— 

in the l^!gh ■" 

in the £,k!'or;-!:;;nSM::j'::sr::"‘"'* "" 

and upon rcceipi d c,.pv ..I .i decree or order purporlint? to be so certified and 
tiansmitrcd, i,u deer e or order shall be registered accordingly.” 

02; In sub-scction (3) of the .said section i for the words down to “have 
the same force and cfTcct. and ” there shall, as from the appointed day, be substituted 
the words Where a decree or order has been registered in accordance with the 
Iasi preccdn.g sub-section ”, and at the end of the said sub-section (3), the following 

woid^, shalK as from the appointed day, he inserted 

“ and 

(n/i noitiing in this sub-section shall be construed as preventing the taking 
any proceeditig.s in India under or in relation to any decree or order under .suf- 
scritoii I of this section at .mv time after the making thereof.” 

Appllc.-ni-.ii lo Burma and 3. The foregoing provisions of this Act shall, with 

neccss;n\ ad.ipiations, apply in relation— 

(a) to Burma; 

(h) lo any part of His Majesty's doininious m wliich the provisions of section i 

o t n pi liH ipal Act ajiply by virlin* of an ( )rd**r in ( .'oniicil untiin' section 2 thereof, 
win ii^\ I r ii ade, 

as (‘ie\ api'Iy in relation lo India. 

*’ I A High (.uni t in India on wliiih jurisdit lion is conferml liy .siib- 
A , I 1 .t, sect on (i) of section 1 of ihe principal Ad shall, iui 

Hial, Coiiro in India arc to day, exercise that |unsdicfion 

art. if, and only if. t-n- p.ntics lo the marriage J isi rcj.itlecl 

together, or ai die d.ile of the presentation of ihe 
petition eat h rc>idc, in the appropriate are.). 

I 2) In this section, the expression ’* iln aj^propi iaie area ' means in relation 
to any Court, the area with rcldence lo which that C’ourt is for the time being a 
Higii C.ourt for the purpose-. i>f the Indi.oi haw known .is the Indian Divorce Act, 
iBOq, or such other area as the (joveinoi-Ceneral may from time to time hv juililic 
notihcatlon specify in relation to ilmt CJourt as the appropr iate area for the purposes 
of tins seciion. 

(3) Ihe functions ol the ( lovernor-Ceneral under this section .shall !)«• deemed, 
for iln- pin jKises of the Govertunent of India A( (. 1033* to hf included among the 
fundirins which In is, by or und<‘i- that .A. 1, reqiiii( d to exercise in his discretion., 
ami so inncli of section iM-A of ijie Interprclalion Ad. iBBf),- as pro\idcs that the 
expiession “ Governoi-(Fcneral” shall, in lehilion to ilie periotl betw<-en the coin- 
tnenreirn-ni of l*arl III > I 1 In* ( Joverninenl of India Ad , i anil lln‘ rstablisliincnl 
• d Liie l•ede|•ation ol India, me. in the Governoi'-(»eneiaf in Couik il. shall not apply 
to this section, 

means the first day ol January nmdceti IninnKii ami 
forty-fine. 


8 . 


1 Ills A< I in. IV l,i- riled as the iNor.w' ani> Coi.om.ai Divorck 'urim>i(;iion 

.... .. 


•Slif.rf till.' ;,nd eii.aiion. 


I LCCI 4t5 tlJC /\»XJ' V l.ni 

Act, 1940, and the principal Ad and this Act may he 
cited together as tli<‘ Indian and (Colonial Divoiu 
Jurisdiction Act.s, 192b and 1940. 


2fi r.co. V & Edw. 8 a. 3. 


* 52 & '",3 Vic. Ch. 63. 
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4. In the 

Definition. 

issue certificates 
nised. 


Schedule the expression “recognised Chamber of Commerce” 
means a Chamber of Commerce recognised by the 
Government of its country as being competent to 
of origin, and includes any other association similarly recog- 


2 . 

3. 

4. 

5. 


THE SCHEDULE. 

(See sections 2 and 3.) 

Part I. 

Documents in relation to which the Court ‘•SHALL presume". 

1. Lloyd’s Register of Shipping. 

Lloyd’s Daily Shipping Index. 

Lloyd's Loading List. 

Lloyd’s Weekly Casualty Reports. 

Certificate of delivery of goods to the Manchester Ship Canal Company, 
by a British Thip* Supplementary Official log book and official wireless log kept 

Certificate. Safety Radio-Telegraphy Certificate 
efne of Survey, Declaration of Survey. Inter^national Load 

^ Ji Certificate. Report of Survey of a ship provi- 

detained as unsafe, Report of Survey to be served upon the master of a ship de- 

survey Docking Certificate, Memorandum issued under Article 56 o^f the 
International Convention for the Safety of Life at Sea, 1929. 

8. Certificates A and B issued under the Indian Merchant Shipping Act, 1923, 

following documents relating to marine insurance, namely, insurance policy, 
receipt for premium^ certificate of insurance and insurance cover note. 

rirv nnS;* Certificate concerning the loss of country craft issued by the appropriate autho- 
1938 ^ of Commerce, Mercantile Marine Department Circular No. 2 of 

a Notary Public or other duly authorised official by a 
^ster of a ship relating to circumstances calculated to affect the liability of the ship- 

12. Licence or permit for radio-telegraph apparatus carried in ships or aircraft. 

. , of registration of an aircraft granted by the Government of the coun- 

try to which the aircraft belongs* 

*u •?' Cerfificate of airworthiness of an aircraft granted or validated by, or under the 
authority of, the Government of the country to which the aircraft belongs. 

/toiArt L>ccnces and certificates of competency of aircraft personnel granted or vali- 
belongs^’ ” authority of, the Government of tlie country to which the personnel 

u . Engineer’s Licence issued by a competent authority authorised in this 

behalf by Government. 

17. Consular Certificate in respect of goods shipped or shut out, consular certifi- 
cates of origin and consular invoice. 

r'u origin of goods issued (but not merely attested) by a recognised 

Chamber of Commerce, or by a British Consular officer or British or Indian Trade Commis- 
sioner or Agent. 


19. Receipt for payment of customs duty issued 

20. Schedule issued by a Port, Dock, Harbour, 
or by a Railway company, showing fees, dues, freights 
transport or other services in connection with goods. 


by a Customs authority. 

Wharfage or Warehouse authority, 
or other charges for the storage, 


21. Tonnage schedule and schedule of fees, commission or other 
rendered, issued by a recognised Chamber of Commerce. 


charges for services 


22. The publication known as the Indian Railway Conference Association 
and Goods Tariffs. 


Coaching 


23. Copy, certified by the Registrar of Companies, of the memorandum or the arti- 
cles of association of a company, filed under the Indian Companies Act, 1913. 

24. Protest, noting and certifying the dishonour of a bill of exchange, made before 
a Notary Public or otlier duly authorised official. 
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Part II. 

Documents in relation to which the Court ’'MAY presume''. 

Report issued by a competent authority — 

(0 in respect of cargo loaded; or 

the quantity of coal loaded; or 
(m) in respect of the security of hatches. 

by a forei^'^ship. Official log book and official wireless log kept 

Oock certificate, dock chalan, dock receipt or warrant, Port Warehouse certifi- 
authority'''"'^'*" ’ authority of, a Port, Dock, Harbour or Wharfage 

Certificate issued by a Port, Dock. Harbour. Wharfage or other authority having 
control of acceptance of goods for shipping transport or deliverj', relating to the date 

goods, arrival of goods for acceptance, arrival of vessels 
or acceptance or delivery of goods, or to the allocation of berthing accommodation to vessels. 

D. Lxport Application issued by a Port authority showing dues paid, weight and mea- 
surement the sluitting out of a consij^ment. 

i^i Certificate or receipt showing the weight or measurement of a consignment 
issued by the ofiicia! measurer of the Conference Lines, or by a sworn or licensed 
measurer, or r>y a recognised Chamber of Commerce. 

7. Reports and publications issued by a Port authority showing the movement of 
vessels and certificates issued by such authority relating to such movements. 

R. f crtificatc of ^ifety for flight signed by a licensed Ground Engineer. 

9. Aircraft Log Book, Journey Log Book and Log Book, maintained by the owner 
or operator in respect of aircraft. 

10. Passenger List or Manifest of Goods carried in public transport aircraft. 

:I' ticket issued by a steamship company or air transport company. 

Iw. Air Consignment Note and Baggage Check, issued by an air transport company 

in respect oi goods carried by air, and the counterfoil or duplicate thereof retained by the 
carrier. 


13. Aircraft Load Sheet. 

TT t warrant of a warehouse recognised bv a Customs, Excise, Port, Dock, 

Harbour or W harfage authority. 

15. Acknowledgment receipt for goods granted by a Port. Dock, Harbour. Whar- 
tage or Warehouse authority or by a Railway or Steamship company. 

10. Customs or h-xcirc pass and Customs or E.xcisc permit or certificate, issued by 
a Customs or Excise authoritv. 

17. Force mnjeure certificate issued by a recognised Chamber of Commerce. 

18. Receipt of a Railway or Steamship company granted to a consignor in acknow- 
ledgment of goods (ntrusted to the company for transport. 

19. Receipt granted by the Posts and Telegraphs Department. 

20. Certificate or survey award issued by a recognised Chamber of Commerce 
relating to the quality, size, weight or valuation of any goods, count of yarn or percentage 
of moisture in 3 'arn and other goods. 

21. Copy, certified by the Registrar of Companies, of the Balance Sheet, Profit and 
Loss Account, and audit report of a company, filed with the said Registrar under the Indian 
Companies Act, 1913, and the rules made thereunder. 


THE INDIAN COMPANIES ACT (VII OF 1913). 

INTRODUCTORY. — "Company” is an association of a number of individuals for 
the purpose of carrying on a legitimate business, a number of persons united for the same 
purpose, or in a joint concern, as a company of merchants. The word is applicable to 
private partnerships, or incorporated bodies of men; hence it may signify a firm, house 
or partnership or a corporation. Association is included within the meaning of the term, 
in fact "Company” and "Association” arc frequently considered as synonymous. 

Suppose a number of persons intend to combine for the purpose of carrying 
business. If there are only a few of them the^' will probably form a partnership; uu 
their numbers arc at all large, and particularly if they wish to limit their ‘ndjviduai 
liability for losses, they will most probably de«idc to form or "promote” a company 
by shares under the Companies Act. This proceeding is in outline very simple, 
must first decide upon certain essential particulars. The object which the company . 
carry out must be agreed upon in the first instance. The name of the 

where the business is to be carried on, how far each member undertakes to T^.j'ngss 
for losses, and the amount of funds which they consider necessary to carry on ^ints 

properly, — these things also must first be decided upon. Their decision 
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is embodied in a short document called a Memorandum of Association, which must be 
signed by at least certain number of persons, fixed by the Act who must each agree to 
take one or more shares in the company. The memorandum so signed is taken to an 
official called “The Registrar of Joint Stock Companies” a fee is paid, the Registrar enters 
the new company on the register and prepares a certificate of incorporation, and the formation 
of the company is complete. The Companies Act is intended to regulate the incorporation 
and the running of the business of companies. James, L.J., said with reference to the 
English Companies Act of 1862; “The Act was intended to prevent the mischief arising 
frorn large trading undertakings being carried on by large fluctuating bodies, so that persons 
dealing with them did not know with whom they were contracting, and were put to great 
difficulty and expense, which was a public mischief to be repressed.” (Smith v. Anderson, 
15 Ch.D. 273). The same remarks will hold good in the case of the Indian Companies 
Act also. The law on the subject of Joint Stock Companies in India was contained in 
the Indian Companies Act, 1882, which was modelled closely on the English law in force 
in 1877. The object of the new Companies Act is to rewise and consolidate the Indian law 
on the subject of Joint Stock Companies on the lines of English legislation. Since 1882 
the Indian law had been added to by a large number of amending Acts, namely, the Indian 
Companies (Amendment) Act, 1887; the Indian Companies (Memorandum of Association) 
Act. 1895; the Indian Companies (Branch Registers) Act. 1900; and the Indian Companies 
(Amendment) Act, 1910. The substantial additions, however, which had been made to 
the English law by the long series of Acts passed between 1879 and 1908 had not with 

the exception of the matters dealt with in the four small amending Acts abovementioned, 

been adopted in the Indian law. The more important of those English Acts \vcre the 

Companies Act, 1879; the Companies .Act, 1880; the 0)mpanies (Winding up) Act, 

1890; the Directors Liability Act, 1890; the Companies Act, 1907; and the Com- 
panies (Consolidation) Act, 1908. The English Companies (Consolidation Act, 1908, 
consolidated the English law into a tonvenient (Code and this Code had been taken 
as the model for the Indian Companies Act, 1913. The Indian Companies Act, 
1913, follows the English Act not merely in its general principles but in its 
detailed arrangement and expression, wherever possible, as it is considered a 
matter of the first importance to have the Indian law as uniform as possible with the 
English law except where local circumstances demand a modification in substance. Among 
the new and important provisions introduced into the Indian Company Law by the 
Companies Act of 1913 are those relating to (a) the preparation of a statutory report by 
a company limited by shares before the first genera! meeting (Cl. 81) ; (6) the appointment 
and advertisement of directors (Cls. 88 and 89) ; (c) the prospectus and statement in lieu 
of prospectus (Qs. 96 to 104); (d) restrictions on proceeding to allotment (Cls. 105 
to 106); (e) restrictions on commencing business (CL 107); (/) the appointment, 

remuneration and duties of auditors (Cls. 142 and 143) ; (g) the registering of information 
regarding certain kinds of mortgages and charges (Cls. 113 to 128) ; and (h) the registering 
of information regarding companies situated outside British India but operating therein 
(0.310). 

It has been considered necessary to depart from English law on the subject of the 
winding up of companies by order of the Court, and in place of the provisions introduced 
into English law by the Companies (Winding up) Act, 1890. the procedure of existing 
Indian law has been in thd main retained. The procedure leaves the discretion in the 
matter of winding up in the hands of the Court, whereas in the English law important 
ftinctions arc exercised by the Board of Trade, by Official Receivers, and by Committees 
of Inspection. On the subject of the annual balance-sheet the provisions of the existing 
Indian law have been retained where these appeared more complete than the provisions 
of the English law, and the prescribed form of balance-sheet has also been retained. In 
order to make inspection in the Interest of shareholders without difficulty where a case 
for such inspection has been made out, the Registrar of Joint Stock Companies has been 
dmpowered to demand from any company an explanation of anything that is not clear in 
its balance-sheet or other return submitted to him, and the company will be liable, to a 
penalty, if it fails to provide a full and true statement to the Registrar, when called upon. 
A report from the Registrar will form a ground on which the Local Government may 
order an inspection of the affairs of a company. In regard to the qualifications of auditors, 
a matter on which the English law imposes no restriction, a provision has been inserted 
authorizing Local Governments to is^e certificates for the auditing of companies’ account 
to approved persons in accordance with rules to be framed for the purpose and restricting 
the audit of companys’ accounts to persons holding such certificates. It has not been 
thought neces.sary to include the provision of the English Act (S. 40) whereby a company 
is empowered to return accumulated profits in reduction of paid-up share capital. (5'rc 
Statement of Objects and Reasons to the Companies Act, VII of 1913). 

Amf-Kdino Act XXII of 1936. — The following extracts from the Statement of 
Objects and Reasons would show the necessity for the amending enactment of 1936 and 
the broad lines on which the amendments have proceeded; — 

“For some considerable time Government has had under consideration the overhaul 
of the law relating to companies. 
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position of companies and for increased rights to shareholders in connexion whh thl 
management of companies, for modification of the present law applicable to manaeinc- 
agents, for changes in the provisions applicable to winding up, for special provision? to 
govern banking companies and for numerous other improvements 

Act oMmlnd Fo7owc,rL‘!^''' Companies Consolidation 

Aci ot lyu^ and toll^owed generally the provisions of that Act. Its revision in order to 
overtake subsequent developments in the law is overdue. evision in oraer to 

Wrcnblrv i.f 'lOi? and ‘a™’ >/ / committee presided over by Lord 

wrenpur> in i;i8, and again by a committee presided over by Mr. Greene K C in 1926 

The latter comrnittce made extensive recommendations many of which were subscauentlv 

incorporated with or without modification in the Companies Consolidation Act ^he 

B^i^rh Indi^'‘ t^sk of revising the com’pany law of 

In September, 1934, the Government of India placed a lawyer with experience in the 
adminrstration of company law on special duty to examine thc^material collected and to 
make proposals for the amendment of the Indian law. Those proposals were further 
hscir scd by a small committee of business experts specially convened for the purpose. 

now pmposc" discussions there have crystallized the amendments 

The revision of the law in England took the form of a consolidating Act which 
compIctd> replaced the Act of im Tins course has not been followcd^here. The 
arrangemen adopted in the new English Act has attracted unfavourable criticism to an 
extent which docs not encourage its adoption, and there arc manifest advantages in retaining 
the form of the existing Indian Act with the administration of which the Courts arc now 
familiar, even though the additions to it by this Bill arc extensive. 

In the amendments proposed, the lines followed in the overhaul of the English law 
have in accordance w'lth the policy followed in the past been adopted in the amendments 
now proposed where the problems <Iealt with arc problems common to India and England, 
India has however problems peculiar to itself, for example, those connected with the 
managing agency system. 

The special provisions relating to banking companies have been included, because 
nicrc IS no immediate prospect of legislation dealing solely with this subject undertaken. 

I lie recommendations of the Central Banking Enquiry Committee have been carefully 
considered in drafting these provisions.” 

The amending Act XXIT of 1936 came into force on the 15th Tanuary, 1937. 
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1554 


The Civil Court Manual (Imperial Acts). 


Sections. 

Strvice and Authentication of Document^. 

148. Service of documents on company. 

149. Service of documents on registrar. 

150. Authentication of documents. 

Tables, Forms and Rules as to prescribed matters. 

151. Application and alteration of tables and 
forms, and power to make rules as to prescribed 
matters. 

Arbitration and Compromise. 

152. Power for companies to refer matters 
to arbitration. 

153. Power to compromise with creditors and 
members. 

1 53 A. Provisions for facilitating arrangements 
and compromises. 

153-B. Power to acquire shares of shareholders 
dissenting from schemes or contract approved 
by majority. 

Conversion of private company into public compary. 

154. Conversion of private company into 
public company. 

PART V. 

Winding up. 

Preliminary. 

155. Mode of winding up. 

Contributories. 

15G. Liability of contributories of present and 
pa.st members, 

157. Inability of directors whose liability is 
unlimited, 

158. Meaning of “ contributory.” 

159. Nature of liability of contributory. 

160. Contributories in case of death of 
member. 

161. Contributories in case of insolvency of 
member. 

Winding up by Court. 

162. Circumstances in which company may 
be wound up by Court. 

163. Company when deemed unable to pay 
its debts. 

164. Winding up may be referred to District 
Court. 

165. Transfer of winding up from one District 
Court to another. 

166. Provisions as to applications for winding 
up. 

167. Effect of winding up order. 

168. Commencement of winding up by 
Court. 

169. Court may grant injunction. 

170. Powers of Court on hearing petition. 

171. Suits stayed on winding up order. 

171-A. Vacancy in the office of liquidator. 

172. Copy of winding up order to be filed 
with registrar. 

* 73 - Power of Court to stay winding up. 

174. Court may have regard to wishes of 
creditors or contributories. 

Official Liquidators. 

• 7 , 5 - Appointment of official liquidator. 

1 76. Resignations, removals, filling up vacan- 
cies and compicnsation. 

177* Official liquidator. 

177-A. Statement of affairs to be made to the 
liquidator. 

177-B. Statement by liquidator. 

178* Custody of company’s property. 

i 7£^A. Committee of inspection in compulsory 
winding up. 

1 79. Powers of ofiicia] liquidator. 

too. Discretion of official liquidator. 


Sections. 

181. Provision for legal assistance to official 
liquidator. 

182. Liquidator to keep books containing 
proceedings of meetings and to submit account 
of his receipts to Court. 

183. Exercise and control of liquidator’s power? 

Ordinary powers of Court. 

184. Settlement of list of contributories and 
application of assets. 

185. Power to require delivery of property. 

186. Power to order payment of debts by 

contributory. ^ 

187. Power of Court to make calls. 

188. Power to order payment into bank. 

189. Regulation of account with Court. 

190. Order on contributory conclusive evi- 
dence. 


191. Power to exclude creditors not proving 

in time. * 

192. Adjustment of rights of contributories. 

193. Power to order costs. 

194. Dissolution of company. 

Extraordinary powers of Court. 

195. Power to summon persons suspected of 
having property of company. 

196. Power to order public examination of 
promoters, directors, etc. 

197. Power to arrest absconding contri- 
butory. 

198. .Saving of other sums. 

Enforcement of and Appeal from Orders. 

199. Power to enforce orders. 

200. Order made in any Court to be enforced 
by other Courts. 

201. Mode of dealing with orders to be 
enforced by other Courts. 

202. Appeals from orders. 

Voluntary winding up. 

203. Circumstances in which company may 
be wound up voluntarily. 

204. Commencement of voluntary wind up. 

205. Effect of voluntary winding up on status 
of company. 

206. Notice of resolution to winding up 
voluntarily. 

207. Declaration of solvency. 

Members' Voluntary winding up. 

208. Provisions applicable to a member’s 
voluntary winding up. 

208-A. Power of company to appoint and fix 
remuneration of liquidators. 

208-B. Ppwer to fill vacancy in office of 


liquidator. 

208-C. Power of liquidator to accept shares, 
etc., as consideration for sale of property of 
company. , 

208-D. Duty of liquidator to call general 
meeting at end of each year. 

208- E. Final meeting and dissolution. 

Creditors' voluntary unnding up. , 

209. Provisions applicable to a creditors 

voluntary winding up. 

209- A. Meeting of creditors. 

209-B. Appointment of liquidator. 

209-C. Appointment of committee of inspec- 

•ion. . 

209.D. Fixing of liquidators’ remuneration 

md cesser of directors’ powers. r 

209-E. Power to fill vacancy m office of liqui 

**209-F. Application of section aoS-G to a 
reditors* voluntary winding up. 
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Sections. 

209.0. Duty of liquidator to call meetings of 
company and of creditors at end of each year. 

209-H. Final meeting and dissolution. 

Members' or Creditors' Voluntary winding up. 

210. Provisions applicable to every voluntary 
winding up. 

an. Distribution of property of company. 

212. Powers and duties of liquidator in 
voluntary winding up. 

213. Power of Court to appoint and remove 
liquidator in voluntary winding up. 

214. Notice by liquidator of his appointment. 

2 1 5. Arrangement W'hen binding on creditors. 

216. Power to apply to Court to have ques- 
tiorts determined of powers exercised. 

217. Cost of voluntary winding up. 

218. Saving for rights of creditors and contri- 
butories. 

219. [Repealed.'] 

220. Power of Court to adopt proceedings 
of voluntary' winding up. 

Winding up subject to supervision oj Court. 

221. Power to order winding up subject to 
supervision. 

222. Effect of petition for winding up subject 
to su[5er\’ision. 

223. Court may have regard to wishes of 
creditors and contributories. 

22a. Power for Court to appoint or remove 
liquidators. 

223. Effect ofsuper\'ision order. 

226. Appointment in certain cases of volun- 
tary liquidators to oflice of official liquidator. 

Supplemental Provisions. 

227. Avoidance of transfers, etc., after com- 
mencement of winding up. 

228. Debts of all descriptions to be proved. 

229. Application of insolvency rules in wind- 
ing up of insolvent companies. 

230. Preferential payments. 

230-A. Disclaimer of properly. 


231. Fraudulent preference. 

232. Avoidance of certain attachments, exe- 
cutions, etc. 

233. Effect of floating charge. 

23.^. General scheme of liquidation may be 
sanctioned. 

235* Power of Court to assess damages against 
delinquent directors, etc. 

236. Penalty for falsification of books. 

237. Prosecution of delinquent directors. 

238. Penalty for false evidence. 

238-A. Penal provisions. 

239. Meetings to ascertain wishes of creditors 
or contributories. 

240. Documents of company to be evidence. 

241. Inspection of documents. 

242. Disposal of documents of company. 

243. Power of Court to declare dissolution of 
company void. 

244. Information as to pending liquidations. 

244-A. Payments of liquidator into bank. 

245. Court or person before whom affidavit 
may be sworn. 

Rules. 

246. Power of Fligh Court to make rules. 

Removal of defunct Companies from Register. 

247. Registrar may strike defunct company 
off register. 

PART VI. 

I^ciCTRATioN Office and Fees. 

246. Regutration offices. 


Sections. 
r 249. Fees. 

249-A. Enforcing submission of returns and 
documents to registrar. 

PART VII. 

' Application op Act to coiIipanies formed and 
registered under former Companies Acts. 

250. Application of Act to companies formed 
I under former Companies Acts. 

251 . Application of Act to companies register- 
ed but not formed under former Companies Acts. 

252. Mode of transferring. 

PART VIII. 

Companies authorised to register under this 

Act. 

253. Companies capable of being regbtered. 

254. Definition of “joint-stock company.” 

255. Requirements for registration by joint- 
stock companies. 

256. Requirements for registration by other 
than joint-stock companies. 

257. Authentication of statement of existing 

companies. ® 

258. Registrar may require evidence as to 
nature of company. 

259’ _ On registration of banking company 
With limited liability, notice to be given to 
customers. 

260. Exemption of certain companies from 
payment of fees. 

261. Addition of “Limited” to name. 

262. Certificate of registration of existing 

companies. * 

263. VesUng of property on registration. 

2C4. Saving of existing liabilities. 

265. Continuation of existing suits. 

266. Effect of registration under Act. 

267. Power to substitute memorandum and 
articles for deed of settlement. 

268. Power of Court to stay or restrain pro- 

ceedings. ^ 

269. Suits stayed on winding up order 

PART IX. 

Winding up of Unregistered Companies. 

270. Meaning of “ unregistered company.’* 

271. Winding up of unregistered companies. 

272. Contributories in winding up of un- 
registered companies. 

273. Power to stay or restrain proceedings 

274. Suits stayed on winding up order ' 

275. Directions as to property in certain ^ases. 

276. Provisions of this Part cumulative 

PART X. 

COMPANIM ESTABUSHED OUTSIDE BRITISH IndIA 

companies establish- 

ed outside British India. 

of^hi"^ Restriction on sale and offer for sale 

R^^nuirements as to prospectus, 
shai^'^ on canvassing for sale of 

277-D. Registration of charges. 

277-E. Notice of appointment of receiver 

PART X-A. 

Banking Companies. 

277*R* Definition of banking company. 

277-G. Limitation of activities of banking 
company. ® 

277-H. Banking company not to emolov 
managing agent. ' 

277-1. R«triction on commencement of busi- 
ness by banking company. 

a77-J. Prohibition ofch^c on unpaid canliaU 
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Sections. 

277-K. Reserve fund. 

a77-L. Cash reserve. 

277-M. Restriction on nature of subsidiary 
companies. 

277-N. Power of Court to stay proceedings. 

P.-\RT XI. 

Supplemental. 

Legal proceedings, offences, etc. 

27O. Cognizance of ofiences. 

279. Application of fines. 

280. Power to require limited company to 
give security for costs. 

281. Power of Court to grant relief in certain 
cases. 

282. Penalty for false statement. 

282-A. Penalty for wrongful withliolding of 
property. 

282-B. Penalty for misapplication of securities 
by employers. 

283. Penalty for improper use of word 

Limited.” 


Sections. 

284. Saving of pending proceedings for 

winding up. ® 

285. Saving of document. 

286. Former registration offices and registers 

continued. ® 

287. Savings for Indian Life Assurance Com- 
panies Act, 1912, and Provident Insurance 
Societies Act, 1912. 

288. Construction of “ registrar of joint- 
slock companies ” in Act XXI of i860. 

289. Act not to apply to Banks of Bengal. 
Madras or Bombay. 

289-A. Application of Act to non-trading com- 
panies with purely Provincial objects. 

290. Repeal of Acts and Savings. 

The First Schedule. 

The Second Schedule. 

The Third Schedule. 

The Fourth Schedule. 

Appendix I. 

Appendix II. 


THE INDIAN COMPANIES ACT (VII OF 1913 ). 1 

[ 27 M Marchy 1913 . 

An Act to consolidate and amend the law relating to Trading Companies and 

other Associations. 

Whereas it is expedient to consolidate and amend the law relating to Trading 
Companies and other Associations ; 

It is hereby enacted as follows : — 

PART I. 

Preliminary. 


Short title, commencement I. (l) 

and extent. PANIES ACT, 


LEG. REF. 

* For Statement of Objects and Rcason-s, see 
Gazette of India, 1912, Pt. V, p. 15! ; for Report 
of the Select Committee, see ibid., 1913, Pt. V, 
p. 45 ; and for Proceedings in Council, see ibid., 
1912, Pt. VI. p. 586, and ibid., 1913, Pt. VI, 
pp. 6, 106 and 300. 

NOTES. 

Sec. 1: Application of Act {see Sa. 250- 
252). — Act does not create new rights, but 
only regulates rights under the Common Law. 
1928 M.W.N, 442 = 311 I.C. 225=1928 M- 
571. Procedure prescribed in Act should bo 
strictly followed. 6 P. 132 = 1927 P, 182. 
As Act is copied from the English Act, it 
should bo given the same meaning as in the 
parent Act. 97 I.C. 783 = 1926 L. 624 = 8 L. 
349. 

Construction. — English precedents and 
decisions must be given great respect and 
weight in construction of Act. 7 R. 514 = 
1930 R. 20. Where a Life Insurance Com- 
pany is registered under this Act, it is sub- 
ject to the provisions of this Act, although, 
it may also bo subject to the Life Insurance 
Companies Act. 37 C.W.N. 1159 = 1934 C. 
63. 

English Law. — The Legislature has 
adopted the English Act ns the model for 
drafting the Amending Act of 1936, and 


This Act may be called The Indian Com 
9*3- 


decisions of the Superior Courts or the pro- 
visions of the English Companies Act, thoagh 
not binding decisions in Indian Courts, are 
yet decisions that demand great weight and 
respectful consideration in construing ana- 
logous provisions of the Indian Companies 
Act, 1930 Rang. 20. 

Decisions on repealed provisions of the 
Act, uow far guide in construction of tuk 
Act, — The Indian Companies (Amendment) 
Act of 1936 effects largo changes in tlie Law 
ns it stood before the Amendment. A num- 
ber of now sections arc added, sovoml sec- 
tions linve been wholly repealed. Numerous 
and important alterations have been made 
in the existing sections. To consider how 
for the provisions of and the decisions under 
the older law would afford any guidance for 
the interpretation of tlie amended or con- 
solidating Act, tho rule laid down by 
Lonl Horschell in lianJe of England 
V. Vaglicino, (1891) A.C. 107, 144, may 

well bo followed. His Lordship speaking 
irith reference to the Bills of Exchange Act, 
1882 (which consolidated the law relating 
to bills of exchange), said: "I think the 
proper course is, in tho first instance, to ex- 
amine tho language of tho statute, _ nnd to 
ask, what is its natural meaning 
ed by any considerations derived from tn 
previous state of tho law, and not to sta 
with inquiring how the law previously stood, 
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(2) It shall come into force on the first day of April, 1914; and 

(3) It extends to the whole of British India including British Baluchistan 
and the Sonthal Parganas. 

Definitions (*)•] Act, unless there is anything 

repugnant in the subject or context, — 

(i) “ articles ” means the articles of association of a company as originally 
framed or as altered by special resolution, including, so far as they apply to the 
company, the regulations contained (as the case may be) in ^Tablc B in the Schedule 
annexed to Act No. XIX of 1857 or in ^Tablc A in the First Schedule annexed 
to the Indian Companies Act, 1882, or in Table A in the First Schedule annexed 
to this Act : 


(2) ** company ” means a company formed and registered under this Act 
or an existing company : 

{3) “ the Court *’ means the Court having jurisdiction under this Act: 

(4) “ debenture ** includes debenture stocks: 

(5) “ director ” includes any person occupying the position of a director 
by whatever name called : 

(6) “ District Court ” means the principal Civil Court of original jurisdiction 
in a district, but does not include a High Court in the exercise of its ordinary original 
civil jurisdiction : 

(7) “ existing company means a company formed and registered under 
the ^Indian Companies Act, 1866, or under any Act or Acts repealed thereby, or 
under the Indian Companies Act, 1882 : 

(8) “ Insurance company” means a company that carries on the business 
of insurance cither solely or in common with any other business or businesses : 

®[(9) “ manager ” means a person who subject to the control and direction 
of the directors has the management of the whole affairs of a company, and includes 
a director or any other person occupying the position of a manager by whatever 
name called and whether under a contract of service or not : 


LEG. REP. 

* This section was rc numlwrcd by S. 2 of 
Act ofXXII > 936 . 

* Sf< Appendix I. infra. 

* See Appendix II, infra. 

* Repealed by Act VI of 1882 , which was in 
turn repealed by this Act. 

* These clauses were substituted by S. 2 of 
Act XXII of 1936 . 

NOTES. 

and then assuming that it was probably in* 
tended to leave it unaltered, to see if the 
words of the enactment will bear an inter* 
retation in conformity with this view. ^Vhat, 
owover, I am venturing to insist upon is, 
that the first step taken should be to inter- 
pret the language of the statute, and that an 
appeal to earlier decisions can only bo 
justified on some special ground.” See also 
per Chitty, L..T., in Thomas Conservator.^ v. 
Smecd, Dean 4' Co., (1897) 2 Q.B. 334, 346 
(C.A.). 

Applying this principle to the amending 
Act of 1936, which has to a very great ex- 
tent retninwl the wording of the earlier Act 
of 1913. it is obvious that there is and must 
bo ample scope for reference to the deci- 
sions on those Acts, and the right thus to 
refer is well settled. 

Thus in the Mersey Dock case, 11 H.L. 
C. 443, Blackburn, J., on p. 480^ in deliver- 
ing the opinion of the majority of the 
Judges, said: — “Whero an Act of Parlia- 


ment has received a judicial construction 
putting a certain meaning on its words, and 
the Legislature in a subsequent Act, in pari 
materia, uses the same words, there is a 
presumption that the Legislature uses these 
words intending to express the meaning 
which it knew has been put upon the same 
words before; and unless there is some- 
thing to rebut that presumption, the Act 
should be so construeil, even if the words 
were such that they might originally have 
been construed otherwise.” 

Hence it may bo taken that in retaining 
the provisions of the earlier Companies 
Act, the Legislature has not disturbed the 
decided cases bearing on those provisions, 
and that those decided cases arc still to 
be treated as relevant and available for the 
interpretation of the new Act, in so far as 
any questions as to its meaaing may arise 
in the future. It by no means follows, 
however, that the new Act is to be taken 
to adopt and affirm a construction errone- 
ously placed on the former Acts. Colonial 
Bank V. Whinney, (1885) 30 Ch.D. 261, 
furnishes a good illustration. 

The application of a decision may how- 
ever be excluded by a change in the langu- 
age of the new Act. Thomas v. United 
Butter Cos. of France, (1909) 2 Ch. 484. 

Sec. 2, Cl. (9) : ^Manager’ Amendment 
DY Act XXII OF 1936. — The reason for the 

amendment was stated as follows: “The 

existence of many special provisions apply- 
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rv, nianagmg agent ” means a person, firm or company entitled to 

he management of the whole affairs of a company by virtue of an a^eement wiS 
the company, and under the control and direction of the directors^xc^t to^e 
ex^nt, .t any, othciavise provided for in the agreement and includes any persm 
firm or company occupying such position by whatever name called / ^ ’ 

occupying the position of a managing agent calls 
h msrlf a manager he shall nevertheless be regarded as managing agent and not 
as manager for the purposes of this Act.] ® ® 

■ •^"’n '"^'"orandum of association of a comnanv 

originally framed or as altered in pursuance of the provisions of this Act ^ 

(ii) “officer” includes any director, ifmanaging agent,] manager or 
secretary but, save in sections 235, 236 and 237, does not incluL an auditor^: 

to the ‘he provisions of this Act relating 

to the winding up of companies, prescribed by rules made by the High Court 

^nd as respects the other provisions of this Act, prescribed by the Central Govern- 


^[(13) “ private company” means a company which by its articles— 

(a) restricts the right to transfer the shares, if any ; and 

(/>) limits the number of its members to fifty not including persons who 
arc in the employment of tlie company ; and 

(r) prohibits any invitation to the public to subscribe for the shares, if any, 
or debentures of the company : 

Provided that where two or more persons hold one or more shares in a 

company jointly they shall, for the purposes of this definition, be treated as a single 
member ;] ® 


LEG. REF. 

* Thc-sc words were inserted by S. 2 of 
Act XXII of 1936. 

* This clause wa.>; substituted, jAtrf. 

NOTES. 

inp to managing agents (introduced by the 
Amending Act of 1936) renders it advisable 
that the terms {‘manager’ and ‘managing 
agents’) should l>o separately definctl. Wo 
have evolved dofmitions intendetl to differon* 
tiato ‘managing agents' from ‘managers,’ in- 
stead of merely including the former in the 
definition of tho latter.” (See Report of the 
Select Committee. Notes on Cl. 2.) 

Person who is not in ehargo of the entire 
business of company but wlio is entrusted 
with tho business of a branch is not a 
manager. 47 P.R. 1917 (Cr.) = 43 I.C. 791 
= 19 Cr.L.J. 215. 

Sec. 2, Cl. (9-A): ‘^L^NAomo Aoents’ 
AwENDNtE.VT BY ACT XXII OP 1936.— As by 
the Amending Act a series of new sections 
dealing with managing agents has been 
added to tho Act, it was thought necessary 
to d^no the ‘term’ separately with a view 
to differentiate the same from the term 
managers'. Tho idea that managing agents 
arc to be under the control of the directors 
generally has been brought out specifically 


in this definition. Now, except to the ex- 
tent to which tho directors might them- 
selves delegate their functions to tho agents, 
the agents would bo under their control and 
<lirecfion. (Soe also NoU'S under ‘manloger’ 
supra.) 

Sec. 2 , Cl. (11). — As to tho position of 
auditor, sec 1929 A. 820 = 121 I.C. 693. 
Auditor’s liability for deliberately passing 
over accounts. 1929 A. 826, Qualifications 01 
an auditor. 140 I.C. 128. As to tho position 
of a broker, sec (1937) 2 M.L.J. 820=1938 M. 
154 = I.L.R. (19.38) M. 192. 

Sec. 2. Cl. (13): Amendment by Act 
XATI OP 19.30. — Tho present definition has 
boon substituted for tho old one, following 
the definition contained in S. 20 of tho Eng- 
lish Act, with some slight altomtions. 
respect of tho alterations from tho English 
Act ofTectcfl by this definition the Select Com- 
mittee states in its Report ns follows : — '^0 
consider it unnecessary to provide for _ the 
inclusion among tho members of a privjue 
company of persons who have left tho 
employment of tho company, and consider 
that such a provision might enable the 
bor of mombors to bo undesirably enla^T^ 
The other amendment takes into consid * 
tion the fact that some private companies 
have no share capltaL” 
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^[(13-A) ‘‘public company” means a company incorporated under this 
Act or under the Indian Companies Act, 1882, or under the Indian Companies 
Act, 1866, or under any Act, repealed thereby, which is not a private company :] 

{14) “prospectus” means any prospectus, notice, circular, advertisement 
or other invitation, ofiering to the public for subscription or purchase any shares 
or debentures of a company ^[but shall not include any trade advertisement which 
shows on the face of it that a formal prospectus has been prepared and filed :] 

(15) “the registrar” means a registrar or assistant registrar performing 
under this Act the duty of registration of companies : and 

(16) “ share ” means share in the share capital of the company, and includes 
stock except when a distinction between stock and shares is expressed or implied : 

^[(17) “trading corporation” means a trading corporation within the 
meaning of item 33 in List I in the Seventh Schedule to the Government of India 
Act, 1935.1 

*[ (2) Where the assets of a company consist in whole or in part of shares 
in another company, whether held directly or through a nominee and whether 
that otlier company is a company within the meaning of this Act or not, and 

(<2) the amount of the shares so held is at the time when the accounts of 
the holding company arc made up more than fifty per cent, of the issued share 
capital of that other company or such as to entitle the company to moie than fifty 
per cent, of the voting power in that other company, or 

{b) the company has power (not being power vested in it by virtue only 
of the provisions of a debenture trust deed or by virtue of shares issued to it for 
the purpose in pursuance of those provisions) directly or indirectly to appoint 
the majority of the directors of that other company, 

that other company shall be deemed to be a subsidiary company within the meaning 
of this Act, and the expression “subsidiary company ” in this Act means a company 
in the case of which the conditions of this sub-section are satisfied and includes a 
subsidiary company of such company : 

Provided that where a company the ordinary business of which includes the 
lending of money holds shares in another company as security only, no account 
shall, for the purpose of determining under this section whether that other company 
is a subsidiary company, be taken of the shares so held.] 


LEG. REF. 

* This clause was inserted by ActXXII of 1936. 

* TTiese words were added, ibid. 

* This paragraph wa.s inserted by A. O., 1937. 

* This sub-section was added by S. 2 of 
Act XXII of 1936. 

NOTES. 

Sec. 2, Cl. (13-A): ‘Tdduo Company”. — 
This sub-section hns been newly introduced 
by the Amending Act (1930), All asso- 
ciations which come under tho definition of 
'company’ in this Act, and which aro not 
'private companies’ ns defined in this Act, 
are denoted by tho term 'public company*. 

Sec. 2. Cl. (14): "Prospectus'.’ — The 
amendment of 1036 excludes from tho scope 
of tho term, any trade Oflvertisement which 
shows on tho face of it that a formal pros- 
pectus has been prepared and filed. This 
amendment was necessitated by tho decision 
in 52 C. 440=29 C.W.N. 523=1925 C. 714, 
where a director was convicted for not filing 
with tho Registrar a copy of an ndvortise- 
ment intimating that a prospectus has been 
issued and filed, and that shares could bo had 
on tho basis thereof. It was never tho inten- 
tion of tho legislature to ploco Such an ad- 
vertisement in the same cAtegory as a ‘pros- 
pectus', and the same lias been rendered 


clear in tho amending Act, by specifically 
excepting such publications from the scope 
of tho definition. 

Sec. 2, Cl. (16): "Share”.— T he word 
'share' denotes a right to receive a certain 
proportion of tho profits of a company and 
of tho capital of the company when it is 
wound up, and tho total amount of the 
shares constitutes tho capital of the com- 
pany. Unlike debentures, which do not 
constitute any part of the capital of the 
company, shares cannot be issued at a dis- 
count, except under tho circumstances and 
conditions mentioned in S. 305-A of this 
Act. Shares may be of different classes, 
viz., (1) Preference shares, (ii) Ordinary 
shares, and (»tt) Deferred shares. (See 
Companies Act, M.L.J. Ed., pp. 9-10.) 

"Stock”. — 'Stock' is the aggregate of 
fully paid-up shares legally consolidated and 
portions of which aggregate may bo trans- 
ferred and split up into fractions of any 
amount, without regard to the original 
amount of tho shares. Morrice v. Aylmer, 
(1875) L.R. 7 H.L. 717. 

"Underwrite share,” meaning op. — 36 
L.W. 590 = 1932 P.C. 212=62 M.L.J. 533 
(P.C.), As to tho effect of informal transfer 
of shares, sec 31 I.C. 865. 
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[2 -A. Notwithstanding anything in the last precedine .ect, -on , 

Provisions as to companies and*^ Ad immediately before the separation 
rcgistcicd in Burma or Aden Aden from India a company as defined hv 

-ore separatmn .om tn.a, ^aad^ seet.on, ^heing a^ comp A The rfgterM: 

and incorporated outsi^'^LuLh^Indufrnd °*^*'”* ^ registered 

in the expressions ‘ company/ c A A'™Aanv^’ ^puW* •’e included 

company ’ : ^ ^ company, public company,’ and ‘ private 

Provided that — 

period if^ix months''fio^rrthcVc^^^^^ ^ company shall, for a 

and registered in British India f ’ ccmed to be a company incorporated 

(ii) the separation of Burma and Ad^n frr»m T»^a* u n 
any mortgage o. charge which, immediaVely befTe thaj date 
the liquidator or creditors of such a companV] ^ ^ 

3- (i) The Court having jurisdiction under this Act shall he the High Court 

Jon, die, im, „f dm Com,,. o’^JTc'e Tthe cAp.' ny‘" r 

cial CaAr "^nd sul At ^i^uchAArnf'^"^’ Offi- 

any District Court tfe Ache airranrof .t 

upon the Court, and in that case such Dis^trict CnJr/a^’lf conferred 

so conferred, be the Court in resncct of all mmr. f ^^prds the jurisdiction 

in the district. ^ companies having their registered offices 

‘registcAAice'^rar,hetlA'‘‘v“^ “P companies, the expression 

being ..SL'i”!'?;,”' h „ «■ 


LEG. REF. 

I his scclion was inserted by A.O., 1037. 

. T ^ t ^ 'vords were substituted for the wor 
Local Government ”, ihid. 

_ „ NOTES, 

aec. 3: Interpehencb by- Court.— Cou 
mil not generally interfere with the intem: 
management of the affairs of a compan 
IT majonty of the shareholders considi 
that a particular contract of employmor 
should bo terminated, Court would not c 
a rule consider the matter at the instanc 
T> ‘**0 minority of the shareholders. 3 
Bom.L.R. 007 = 19.34 B. 427. Whore a 
action 18 brought by shareholders, plaintil 
should distinctly allege not only the illegn 
lity of the act complained of but also th 
impossibility of getting the company itscl 
to impeach its validity. Mere irregulajitic 
committed by the directors cannot give 
cause of action to shareholders, and the 
should appeal to the company. The supre 
of the majority of sliaroholders i 
subject, however to certain exceptions. i»g. 
.to) where the act complained of is vUn 


inres tlio company, (&) whore the act is a 
fraud on the minority, and (c) where there 
is absolute necessity to waive the rule in 
order that there may not bo a denial of 
justice. 36 Bom.L.R. 483 = 151 I.C. 1082 
“1934 B, 243. %Vlioro the main point in- 
volved is the interpretation of a certain 
clause in the memorandum relating to the 
application of the assets of the company, it 
is not a matter of mere internal manage* 
ment. A single member can therefore 
maintain a suit against the company for a 
declaration ns to the true construction of 
the article in question, and the company 
cannot bo excused from being impleaded in 
such .an action. ICO I.C. 24 = 1935 L, 792. 

High Court. — The expression' *High 
Court’ in this Act includes both the Origi- 
nal and the Appellate Sides of that Court. 
29 C.W.N. 404=86 I.C. 910 = 1925 C. 606. 
Applications under this Act relating to com- 
panies doing business in tho mufnssil slmuld 
bo made to tho Original Side of tho nigh 
Court. 29 C.W.N. 404; 29 C.W.N. 403-86 
LC. 833=52 C. 686. 
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PART II. 

Constitution and Incorporation. 

4. (i) No company, association or partnership consisting of more than 

„ , ,. ten persons shall be formed for the purpose of carryincr 

cxc";:dinf‘cc^.l'’nren^ ‘h* business of banking unless it is registered L a 

company under this Act, or is formed in pursuance of 
an Act of Parliament or some other ^[Indian law] or of Royal Chartei or Letters 
Patent. 

(2) No company, association or partnership consisting of more than twenty 
persons shall be formed for the purpose of carrying on any other business that has 
for its object the acquisition of gain by the company, association or partnership, 
or by the individual members thereof, unless it is registered as a company under 
this Act, or is formed in pursuance of an Act of Parliament or some other ^[Indian 
law] or of Royal Charter or Letters Patent. 


LEG. REF. 

* These words were substituted for the words 
“ Act of the Governor General in Council ” by 
tlic .A.O., 1037 . 

NOTES. 

Di.strict Judge, Jurisdiction and Powers. 
— The District Judge, empowered under this 
section, has jurisdiction to order payment 
of arrears of calls under S. 180, and to ad- 
judicate on disjjutes under 8 . 210 , in res- 
pect of companies situated within his juris- 
diction, c-ven if some of the contributories 
reside outside British India. 15 L. 302 = 
147 I.C. 739 = 1034 L. 302. ^ The District 
Court, while exercising jurisdiction under this 
Act is in the capacity only of a District Court 
and not of a High Court, and ns such, it is 
subordinate and subject to the r(?visional 
jurisdiction of the High Court, under S. 115, 
C. P. Code. 57 A. 810 = 1935 A.L.J. 527=1935 
A. 310. 

The existing jurisdiction of the District 
Courts over cases which began before the 
cODimencenient of the new Act of 1913 is 
preserved by 8 . 284. 20 P.R. 1915=29 I.C. 
272. 

Jurisdiction, when objected to at be- 
OINNINO.— S. 3 (3) has not tho effect of 
validating procee<lings taken in the District 
Court to enforce orders passed by tho High 
Court of that Province, if tho objection as 
to jurisdiction of tho District Court was 
taken at tho very eomnienccment and at tho 
proper time. 53 M. 147 = 1930 M 74=57 
M.L.J. 723; G P. 132=1927 P. 182.' 

Sec. 4: Companies Authorized to re- 
oister. — As to companies capable of being 
registered under this Act, see Part VTTT, 
8 . 253 of the Act. 

See. 4. Cl. (2): Aprucability. — For 
S. 4 (2) of the Act to apply it is necessary 
that, ( 1 ) there should bo either a company, 
association or partnership consisting of 
more than twenty persons; ( 2 ) such com- 
pany, association or partnership must bo 
formed for the purpose of carrying on 
business other than the business of bank- 
(3) that business must have for its 
object the acquisition of gain either to tho 
company, association or partnership, or to 
tho individual members thereof. 38 Bom. 

COM.— 196 


L.R. 408. 

Association or PARTNEiwinp. — An asso- 
ciation contemplated by this section can 
only carrj’ on business either by a trustee 
or by an agent or officers or directors. 
Whore tho business is carried by each of 
the members of a pool entirely ia an inde- 
pendent manner, there is neither an asso- 
ciation nor a partnership, notwitstanding 
that there is a provision for sharing tho 
profits. Such an arrangement cannot be 
rendered illegjil on the ground tluit it is not 
registered undog the Companies Act. Tho 
members of the pool might constitute a trade 
association formed, no doubt, with tho ulti- 
mate object of gain to the members; but it 
cannot bo said to be an association formed 
for the purpose of carrying on business. 
38 Bom.L.R. 408. There can bo no part- 
nership where there is no common business, 
common to all the members of an associa- 
tion or a so-called partnership. In the 
absence of community of business, a mere 
provision for sharing ’pT'>fi^s would not con- 
stitute a partnership. 38 Bom.L.R. 408. 

“Person*’. — The term denotes generally 
individuals and docs not include unregister- 
ed body of individuals. 50 M. 175 = 51 M.L. 
X 667 = 1927 M. 123. See also 10 N.L.R. 98 
—26 I.C. 613. Tho word has not been de- 
fined in this Act, Tho question whether a 
syndicate of ten persons was really compos- 
ed of more than 20 persons is a question of 
fact to bo decided on the evidence and not 
on a mere allegation, 32 Bom.L.R. 389=126 
I.C. 305 — 1930 B. 431. Wliere tho total num- 
ber of persons constituting a partnership of 
four unregistered firms, carrying on brnsiness, 
consisted of 22 persons, it was held that 
such a partnership was illegal. 34 C.W. 
N. 1107 = 59 M.L.J. 435=1930 P.C. 300 
(P.C.); 10 N.L.R. 98=26 I.C. 613. Even ia 
tho c^G of joint Hindu families if the vari- 
ous individual members of one or more of 
such joint families form an agreement of 
partnership among themselves, then each in- 
dividual member must bo reckoned ‘a person^ 
for tho purposes of this section. But, if there 
has been no agreement of partnership but 
merely a family partnership created by tho 
operation of law, so that the individual mem- 
bora are governed by tho principles of tho 
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Hindu Law and not by tho Contract Act, 
then tbo individual members are merely sub- 
parinors in any agreement made on behalf of 
the family, and tho joint family consisting 
ot those porsoDs shoulii bo reckoned as ouly 
ono person for the purposes of this sectiom 
30 N.L.R^ 219 — 1934 N. 45; 4G A, 509=22 
A.L.J. 487 = 1924 A. 414. 6'c’e now new sub- 

section (3) added by Act XXII of 193G A 
trading association to be witlun S. 4, must 
be one formed on tlie basis of contract be- 
tween its members. A joint family business 
concern, however, which by its nature des- 
cends from father to son, in which interests 
are acquired by the succeeding generations 
not by an act of party but by the law of 
inhentaiico, is not an association of persons 
in this sense, and does not, therefore, come 
within the scope of that section. 1939 C 
1S7 = X.L.K. (1938) 2 Cal. 3G8. Share cer- 
tificates are not negotiable instruments, so 
as to make the person in whose name they 
stand tho sole owner of the shares; when the 
sliares are held by a jo.nt Hindu famdy, 
it cannot bo said that the members other 
than tho member in whoso name they stand 
have iio_ right or interest in them. 16 Mys. 
L.J. 115 — 4.5 Mys.JI.C.H. 58. Sub-partners 
are not members of a firm or a company, 
and tho existence of sub-partners would not 
affect tho number of members of a firm for 
purposes of S. 4 of tho Uouipanies .Act 38 
Bom.L.K. 486 = 1936 B 246 

“Businkss”, wiiat is.— The word “busi- 
ness” is wider than the term ‘trade’, and 
must be construed in a reasonable manner so 
as to effectuate the intention of tho legishi- 
ture. The words 'any other business’ 
show that what is contemplated by tho Act 
18 something which must be business in the 
saino sense in which banking is, although 
impliedly described ns business. Tho test 
of business is continuity and repetition of 
acts. But whetlier a repetition of acta 
amounts to business or not must depend upon 
the nature of tho acta; and the act itself, 

If done Singly, must be such as to be C4illed 
business. If the act when done singly can- 
not amount to business, then merely be- 
cause twenty persons or more than twenty 
persons are repeating thy same act, it can 
hardly bo said that tliey are carrying on 
business. :{8 Bom.L.K. 408. 

‘^Caruyi.vo on Business”. — The expres- 
sion “carrying on bu.simss” is an elastic one 
and IS not capable of being clearly defined. 

18 B. 294 = 21 l.\. 1.3 (B.C.). This may 

DO said to exist only whore there is a joint 
relation of persons for tho common jmrposo 
of performing jointly a succession of acts, 
and not whore the relation «*xiats for the 
purpose which is to be completed bv the 

of one act. (Halshury, 'Vol.. 

V, 101.) In a ease of a partnership agree- 
ment between a larger firm consisting of 
ID persons and 3 other firms of 8 persons 
lormmg an association or syndicate for the 
purcli^o and sale of bales of ynm in dif- 
lerent lota and for the division of the 


profits or losses arising out of the proceeds 
of such sales, it was held that it constituted 
a contract of partnerhip business consist- 
ing of more than 20 members and not merely 
a single venture, and that consequently it 
required registration under this section. 36 
B01U.L.H. 786 = 152 I.C. 580=1934 B. 361. 
But a pool arrangement formed between the 
owners of ginning factories of a particular 
place under which they agreed that each one 
of them should contribute Ids earning to 
the common pool for the purpose of stifling 
competition and distribute the same in cer- 
tain shares among them, each member of 
the pool being allowed to carry on Ids busi- 
ness in an unrestricted manner and being 
responsible to the pool whether his con- 
stituent paid or not, is not an association 
formed for tho purpose of carrjdng any 
business as contemplated by S. 4 of tho 
Act, Such an arrangement is a mere scheme 
for collecting the earnings of all the mem- 
bers for tho purpose of distribution among 
them. It is not an agreement of partnership, 
aiid even if it were held to bo an associa- 
tion, does not fall within tho prolubition of 
S. 4, even when the members of tho pool 
number more tlian twenty. 38 Bom.L.R. 408. 
The term ‘carrying on business’ implies 
some continuous control of the business by 
the association. Where an agreement does 
not provide for any control by the associa- 
tion. as such, and all that it docs is to im- 
pose certain restrictions on the business to 
be carried on by each partner in coiisidera* 
lion of his getting a share in the profits and 
tho agreement makes no provision for the 
sharing of losses the parties to it are in 
tho relationship of debtor and creditor and 
<lo not come under this section. 10 L. 574 
= 1934 L. 882; 65 I.C. 368 = 1922 N. 67. 
Where an association was formed of 100 per- 
sons, ami each member w'as to pay Rs. 10 as 
subscription, and tho amount subscribed was 
to 1)0 paid to one of the members by draw- 
ing lots until all tho members had their turn, 
and the association had to remain in exist- 
ence for 100 months, it was hold that it 
doubtful whether such association required 
registration and whether a claim for refund 
of subscriptions would have been legally 
mainl-ainablo against the secretary and trea- 
surer. 143 I.C. 580=1033 L. 121. 

“Trade AssoriATioN”. — A Trade .Associa- 
tion cannot bo said to bo unlawful, _ merely 
because it has not been registered in con- 
formity with tho provisions of this Act. 53 
A. 316=1931 A.L..r. 84 = 1931 A. 83. 


Partnership. — Creditors paid by share 
of profits having no right in the management 
and having no agreement inter se are not 
partners. 65 I.C. 368. 


Foreign Corporations . — Foreign 
tions, though they have more ^ 

smbers, do not come *186* 

xteman v. Service. 

'‘Chit Fond". — A chit fund qOM not 
cate any legal relation involving joint and 
Hual rights and obligations between the 
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subscribers se but only as between the 
manager and the subscriber. In such a case, 
although the number of subscribers may be 
more than twenty in number, no registra- 
tion is required for the chit fund under this 
section, and the manager can sue and be 
sued. 11 Bur.L.T. 255=50 I.C. 513; 20 
M. 68=7 M.L.J. 26; 29 M. 477=16 M. 
L.J. 385. But if there is a joint relation 
between the subscribers giving rise to rights 
and obligations inter se among them, then 
it will fall under this section if there were 
more than 20 subscribers. 1 M.L.T. 106. 

CoXIPANY FORMED IN NATIVE StATE — NOT 
COVERNED DV AcT. — Where a business is con- 
ducted in a Native State, and it is not shown 
that the company formed for the purpose 
of carrying on business would be illegal 
according to the law prevailing in that 
State, the company or the members forming 
it do not commit an illegal act. 53 B. 652 
•=31 Bom.L.R. 1187=1930 B. 5. 

Object, now determined. — The object of 
the association is to be determined with re- 
ference to the primary and original object 
of the association, and no regard should 
be paid to the circumstances that may have 
developed later on. Hence, if a perfectly 
legal association has been formed, and if 
later on, some of the members of the asso- 
ciation should commit a breach of trust, 
this fact would not rcn<lcr the original asso- 
ciation an illegal one. 52 A. 325=1930 A. 
L.J. 337=1930 A. 186. 

"Gain”. — The word “gain” docs not mean 
an ultimate pecuniary gain by the company. 
It refers to all cases where the business 
started brings in profits. A company may 
be formed for several objects and if one of 
the objects be the acquisition of gain, the 
mere fact that the members of the company 
either singly or jointly, propose to dispose 
of the gain on some charitable object, will 
not exclude the company from falling within 
the purview of this section. 52 A. 325= 
1930 A. L.J. 337=1930 A. 186; 10 R. 490 
= 1932 R. 167. An unregistered society of 
124 members was formed with the primary 
object of aiding the Chinese who may be 
indigent and under temporary financial 
embarrassments. Every earning member 
was required to pay a monthly subscription 
of one rupee. Subsequently by a resolution 
of the Socict>', it was required that its 
members should pay one or more annas per 
day and form a fund out of which any 
Chinese person could get a loan at 2 per 
cent, per mensem in his difficulty, that such 
contribution was to continue for three years 
after w'hich period the amount contributed 
was to be returned to the members, and the 
interest accrued thereon by lending was to 
be spent in charity. The object of this 
Society was held to amount to acquisition 
of gain by individual members thereof, and 
that it therefore fell under this section. 10 
R. 490=140 r.C. 467=1932 R. 167. It is 
not necessary that the gain shbuld be for the 


company. It is sufficient if the gain is 
intended for the individual members thereof. 
Mutual insurance companies, mutual loan 
societies and building societies fall under 
this section since the object of such societies 
is the acquisition of gain by the individual 
members thereof. Re Padslow Total Loss 
and Collision Assurance Association, (1882) 
20 Ch.D. 137 C.A. ; Grectiberq v. Co- 
perstein, (1926) Ch, 657; Re Ilfracombe 
Permanent Mutual Benefit Building Society. 
(1901) 1 Ch. 102. 

"Unless it is registered as a (Company 
under this Act" — Effect of non-rix^istra- 
TiON. — Where an association which is re- 
quired to be registered under this section is 
not registered, it can have no legal recog- 
nition as a jural unit and it cannot sue or 
be sued as a corporate body nor can it enter 
into a contract as such. 53 316=1931 

A. L.J. 84=1931 A. 83; I.L.R. (1938 ) 2 
Cal. 368. S, 4 on its true construction 
governs not only the first formation of the 
company, association or partnership, but 
rules its continuance. An association 
formed for trading may be perfectly legal 
at its formation, if the original members be 
not more than ten in number, in the case of 
a banking business and twenty in other 
businesses, but if the number increases later 
on and exceeds the maximum allowable, the 
association becomes an illegal one, if no 
registration is effected. I.L.R. (1938) 2 
Cal. 368. The members of a partnership 
or company or association hit by S. 4. can 
have beneficial interest in property, I.L.R. 
(1938) 2 Cal, 368. In order to constitute 
an association within the meaning of S. 4, 
the existence of the legal relation between 
more than twenty persons giving rise to 
joint rights or obligations or mutual rights 
and duties is absolutely ncccssaiy. (29 
Mad, 477, Rel. on.) But where the object 
is to form a company it docs not and there 
is no need to show’ the existence of a legal 
relation behveen the persons forming the 
compjuiy. Vffiere a person starting an 
unregistered company for cariy-ing on 
business having acquisition of gain as its 
object collects money from its subscribers 
who number more than twenty, then the 
moment money is collected the bargain is 
clinched and turned into an actual contract 
by acceptance and the subscribers become 
shareholders as such because they must be 
deemed to have paid the money for the 
very object of the company and the mere 
fact that share certificates are not issued 
does not make them any less shareholders 
and hence the case comes under sub-S. (2) 
of S. 4. 40 Cr.L.J.J 799=1939 Rang. 
273. 

SUBSEQUEtn* REGISTRATION AND SUBSE- 
QUENT REDUCTION OF MEMBERS. — Where an 
association is illegal by reason of the fact 
that, though it consists of more than 20 
members, it is not registered, its character 
of illegality cannot be cured by subsequent 
reduction in number. It retains that 
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j This section shall not apply to a joint family carrying on joint family 

trade or business and wliere two or more such joint families form a partnership 

in computing the number of persons for the purposes of this section, minor members 
Or such families shall be excluded. 

(4) Every member of a company, association or partnership carrying on 
business in contravention of this section shall be personally liable for all liabilities 
incurred in such business. 


LEG. REF. 

' These sub-sections were added by S. Act 
(XXII of . 936 ). 

NOTES. 

character until registration or dissolution. 
But subsequent registration may cure the 
previous omission to register. 7 R. 540= 
120 I.C. 902=1930 R. 21. 

Suit hy or against illegal Company by 

THIRD PARTIES. — A suit by an association 
which is an illegal one by reason of the 
fact of non-registration, is not maintainable. 

also 1931 All. 83; I.L.R. (1938) 2 
Cal. 368. The illegality of a company 
affords no reason why it should not be 
sued. No doubt, it cannot be sued by a 
person who, being aware of all the facts, 
seeks to enforce a demand arising out of a 
transaction tainted with the illegality which 
affects the company. But the illegality of 
a company docs not /*rr sc afford any 
answer to a demand against it arising out 
of a transaction to which it is a party, and 
which transaction is legal in itself. Unless 
the person dealing with the company is 
porticc/'S crwiinis, there can be no turpis 
causa to bring him williin the operation of 
the rule c.r turpi causa fioti oritur actio; and 
he not being implicated in any illegal act 
himself, cannot he prejudiced by the fact 
that the persons with whom he was dealing 
or illegally associated in company. 53 B. 
652=31 Bom.L.K. 1187=1930 B. 5; 16 L. 
574=1934 L. 882. V\’hcrc a firm consisting 
of less than twenty partners is subsequently 
converted into a joint-stock company with 
additional partners so as to consist of more 
than twenty partners, it must be registered 
under the Companies Act; if it is not so 
registered, no suit can he maintained in 
respect of that partnership. But when a 
person who was a partner in the firm and 
was, as such, entitled to a share of the profits 
when the membership of the firm was below 
twenty, is not allotted any share in the newly 
formed company, he being totally unaware 
of the increase in the members and of the 
conversion, he cannot be made to lose his 
right to a share of the profits because the 
number of partners had increased beyond 
twenty without his knowledge. A suit by 
him for a declaration that there has been a 
dissolution of the partnership, and for 
accounts cannot be rlismissed on the ground 
of non-registration under S. 4 (2) of the 
Companies Act. 1937 M.W.N. 1189= 
1938 Mad. 151. 

Rights op subscribers to an illegal 


Company,— The subscribers to an illegal 
company, i.c., a company which should have 
been registered under S. 4 (2) of the Act 
and which has not been so registered, and 
formed for a lawful purpose are not entitled 
to claim an account of the dealings and 
transactions of the company and of 
profits made thereby. But still, they have 
a right to have their subscriptions returned, 
and can maintain a suit for enforcing the 
same. This right is not lost even though 
the monies subscribed have been laid out 
in the purchase of lands and other things 
for the purpose of the company. In such a 
ease, the subscribers are entitled to have 
those lands and things reconverted into 
money and to have it applied as far as it 
\youl(l go in payment of the debts and 
liabilities of the company, and then in re- 
payment of the subscriptions. la such 
eases no illegal contract is sought to be 
enforced, but on the contrary, the conti- 
nuance of what is illegal is sought to be 
prevented. But where the purpose of the 
company itself is illegal or where any claim 
is made for sharing the profits of, or for 
partition of the existing assets of a company 
which is illegal for want of registration, no 
Court of law or equity will lend its assis- 
tance. 1930 R. 21=7 R. 540=120 I.C. 
902. In the ease of an unregistered asso- 
ciation of more than 20 members, where a 
member sues for dissolution, for taking 
accounts and for partition, none of the 
reliefs could be granted, but he may be 
granted a declaration that the association is 
illegal. 48 A. 735=24 A.L.J. 777=19^ 

A. 591; 49 A. 319=25 A.L.J. 146=1927 
A. 487; 92 I.C. 640=1926 N. 241. 

Unregistered Company — Claim of in- 
come-tax AGAINST. — A company carrying 
on business without complying with the pro- 
visions of the law as to the mode of its 
constitution cannot plead its illegal consti- 
tution against a claim for incomc-t.ax made 
on it. The fact that in S. 3 of the Income- 
tax Act, the legislature drew a distinction 
between a company and a firm and oUic 
associations of individuals clearly 
that the provisions of the Companip Act 
not prevent an association formed tor trje 
purpose of doing business from being ma< ic 
liable to income-tax on its profits even 
bas not been registered in of 

the law relating to incorporation o 

:ompanlcs. 32 P.L.R. 335=1931 L- 376.^ 

LiMiTATioN.-Wherc an 

lists of more than 20 .‘‘“VsuR for 

registered, and the members bring a suit i 
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( 5 ) Any person who is a member of a company, association or partnership 
formed in contravention of this section shall be punishable with fine not exceeding 
one thousand rupees.] 

Memorandum of Association. 

5 . Any seven or more persons (or, where the company to be formed will be 

a private company, any two or more persons) associated 
Mode of forming incorpo- fQj. lawful purpose may, by subscribing their names 
rated company. ^ memorandum of association and otherwise comply- 

ing with the requirements of this Act in respect of registration, form an incorporated 
company, with or without limited liability (that is to say), either— 


NOTES. 

the return of subscription money paid to 
the promoter after conversion of the pro- 
perty of the association into cash into which 
the said money was changed, such suit is 
governed by Art. 120 of the Limitation Act, 
and not by Art. 62. 7 R. 540=1930 R. 21. 
In a suit for declaration by the heirs of one 
of the members that the partnership was 
illegal under this section, and for the 
recovery of capital contributed by their 
ancestor, it was held that the cause of action 
accrued as soon as the money was paid and 
that there was no continuing cause of action 
in plaintiffs’ favour. 19 A.L.J. 836=64 
I.C. 447. 

Secs. 4 (5) and 283. — Offences under — 
Case sent up by Police after investigation — 
Jurisdiction of Magistrate. 1939 Rang. 
273. 

Sec. 5: Construction of Memorandum. 
— A memorandum of association, like any 
other document, must be read fairly and its 
import derived from a reasonable inter- 
pretation of the language which it employs. 
There is no specially rigid canon of con- 
struction to be applied to it. The purpose 
of the memorandum is to enable share- 
holders, creditors and those who deal with 
the company to know what its permitted 
range of enterprise is, and for this infor- 
mation they are entitled to rely on the 
constituent documents of the company. 
But the intention of the framers of the 
memorandum must be gathered from the 
language in which they have chosen to 
express it, and not from the antecedent 
transactions of the company to which the 
shareholders, creditors and others have no 
access and which they have no means of 
knowing. 1931 A.L.J. 565=62 M.L.J. 
163=1931 P.C. 182 (P.C.). Except in 
respect of matters as must, by statute, be 
provided for by the memorandum, it should 
be read in conjunction with the articles of 
the association: and, at all events, so far as 
may be necessary to explain any ambiguity 
appearing in the terms of the memorandum 
or to supplement it upon any matter as to 
which it is silent. 38 L.W. 957=65 M.L. 
J. 785=1935 P.C. 89 (P.C.). The memo- 
randum of association does not constitute a 
contract between the company and a third 
party who may be named therein. 36 Bom. 
L.R. 907=1934 B. 427. 


Lawful purpose. — If, as expressed on the 
face of the instrument of incorporation, the 
purpose for which the corporation is formed 
is not necessarily unlawful, it will be pre- 
sumed that it was for a purpose for which 
companies might lawfully be formed. The 
formation of companies is not permitted 
where the real purpose of the incorporation 
is to cloak an illegal object or an unlawful 
business; but in such a case the fiction of 
the existence of a corporation or company 
will be disregarded by a Court of justice 
when the question arises in a proper pro- 
ceeding, and the acts of the real parties will 
be dealt with as though no such corporation 
had been formed; and the same is true for 
stronger reasons where an illegal purpose 
is expressed in the articles. Where the 
proprietors of a zamindari who were 
numerous and whose interests were minute 
formed themselves into a company for the 
management of the property, and where the 
means adopted therefor were beneficial, it 
was held that the purpose was not unlawful. 
16 C.W.N. 297=13 I.C. 673. 

"Otherwise". — This word denotes that 
the signing by two persons in the case of 
private companies and of 7 persons in the 
case of other companies is as much a 
preliminary condition of registration as any 
other requirements of the Act. 16 C.W. 
N. 947=23 M.L.J. 215=39 I. A. 237 
(P.C.). 

"Undertake to contribute to the assets 
OF THE company". — The undertaking in the 
memorandum limits the liability. Re 
Boixgor and North Wales, etc,. Association, 
(18W) 2 Ch. 593; Pedlar v. Road Block 
Gold Mines, (1905) 2 Ch. 427; Re Kings- 
bury Collieries, (1907) 2 Ch. 259. 

"Seven or more persons" — "One man 
company". — The Act enacts nothing as to 
the extent or degree of interest, which may 
be held by each of the seven, or as to the 
proportion of interest or influence, possessed 
by one or the majority of the shareholders 
over others. It is not necessary that the 
subscribers to the memorandum should be 
independent or unconnected, or that they or 
any of them should take a substantial in- 
terest in the undertaking, or that they should 
have a mind and will of their own, or that 
there should be anything like a balance of 
power in the constitution of the company. 
All the signatories may be the nominees of 
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(i) a company having the liability of its members limited by the memorandum 

term any, unpaid on the shares respectively held by them (in this Act 

termed a company limited by shares) ; or ^ ^ 

^ having the liability of its members limited by the memo- 

randum to such amount as the members may respectively thereby undertake to 
contnbute to the assets of the cornpany in the event of its being woLd ^ b tto 
Act termed a company limited by guarantee) j or ^ ^ 

Act ter^rli^^d ‘iruTmrteTcXanyl"" 

Memorandum of company t u 

limitcd by shares. u. In the case of a company limited by shares 

(i) the memorandum shall state — 

(i) the name of the company, with “ Limited ” as the last word in its name • 

(ii) the province in which the registered office of the company is to 'be 

L Ucl IL ^ 

(iii) the objects of the company, i[and, except in the case of trading corno- 

rations, the territories to which they extend] ; g corpo- 


LEG. REF. 

‘ These words were inserted by the A.O., 1937. 

NOTES. 

one person. A frequent practice is for an 
individual desiring to turn his business into 
a company having a limited liability to get 
a sufficient number of dummic.s — persons 
who are under his control and who 
have no individual responsibility — to unite 
with him and thus to furnish the requisite 
number of signatures to the instrument of 
association. It seems that such a concern 
is to he regarded as a company, and that a 
man may thus turn himself into a company, 
by committing a plain fraud on the law, so 
as to defeat his unsecured creditors. 
Salomon v. Salomon & Co., (1897) A.C. 
^=06 L.f.Ch. 35; Commissioners of 
Inliind Revenue v. Sanson, (1921) 2KB 

372=102 I.c! 

49=1927 B. 371. 

“Persons”.— “Persons" includes ‘com- 
• So one limited company may take 
shares in another. Re Barned’s Banking 
Co., (1867) L.R. 3 Ch. 105=37 L.J. Ch. 
81 ; Royal Bank of Indians case, L.R. 4 (2h. 
252. The term includes infants, Re Nassau 
Phosphate Co., (1876) 2 Ch.D. 610=45 L. 
J. Ch. 584; Rc Laxon & Co., (1892) 3 Ch. 
555 — 61 L.J. Ch. 667, As to incorporalion 
of foreigners, see Rcuss (Princess of) v. 
Bos, (1871) 5H.L. 176=40 C.L.J. Ch. 655. 

Effect of order terminating existence; of 
Company. — Where a company has ceased to 
exist by an act of the country by whose 
acts and under whose laws it was made a 
juristic entity, it musst be treated a.s non- 
existent by all Courts administering English 

PX. 

Sec. 6. — Detailed powers are not requir- 
ed to be and ought not to be specified in the 
memorandum. In the case of a trading 
company, the memorandum should only dc- 


fine the trade and not the various acts which 
It should be within the power of the com- 
pany to do in carrying on the trade. Cotnian 
V Brougham 1918 A.C. 514. So, where 
Uic memorandum of a company stated it to 
be one ol its objects that it should carry on 
the business of manufacturers of and dealers 
m salt,' soda, iodine, etc., and that it may do 
so in any part of the world, it was held that 
the business included in ordinary' mercantile 
parlance, the sale of salt to purchasers ab- 
road, e\cn without any express mention of 
exportation. 1931 A. L.J. 561=62 M.L.J. 
^^3 — 1931 P.C. 182 (P.C.). Where among the 
objects for which a company was established* 
it was provided that it could "raise money, 
by the issue of shares, dcbcnurcs, bonds 
and other securities and to invest monies 
so raised, or any part thereof, upon the in- 
vestments specified in this memorandum", a 
restrictive meaning cannot be put upon the 
clause so as to make it read as if the com- 
pany was restricted to the raising of deben- 
tures only to invest and not othcr^v^sc. The 
clause should be read as an enabling and not 
a limiting clause; and the real meaning is 
that the company was empowered to raise 
money by issue of debentures, and that, if 
it so dc.sircd, to invest the money so raised 
or any part of it; i.e., the company has an 
option to invest the money so raised by de- 
bCTtures either wholly or in part or not at 
all. 57 C. 328=1930 C. 536. See also 160 
I.C. 24=1935 L. 792. The alteration of the 
memorandum is not so easy as the alteration 
of the articles. Therefore the convenient 
statement in the memorandum with reference 
to the capital will be in the following terms: 
"The shares forming the capital (on^nal 
or increased) of the company shall be 
ded into such classes, with such prcfcrCTtial 
and other rights, privilege and conditions; 
and shall be held in such terms as may be 
prescribed by the articles of association of 
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(iv) lliat the liability of the members is limited : 

(v) the amount of share capital with which the company proposes to be 
registered, and the division thereof into shares of a fixed amount : 

(2 ) no subscriber of the memorandum shall take less than one share ; 

(3) each subscriber shall write opposite to his name the number of shares 
he takes. 

Memorandum of company In the casc of a company limited by guarantee — 

limited by guarantee. 

(i) the memorandum shall state — 

(1) the name of the company with “ Limited *’ as the last word in its name ; 

(ii) the province in which the registered office of the company is to be 
situate ; 

(iii) the objects of the company, '[and, except in the case of trading cor- 
porations, the territories to which they extend] ; 

(iv) that the liability of the members is limited ; 

(v) that each member undertakes to contribute to the assets of the company 
in the event of its being wound up while he is a member, or within one year after- 
wards, for payment of the debts and liabilities of the company contracted before he 
ceases’ to be a member, and of the costs, charges and expenses of winding up, and 
for adjustment of the rights of the contributories among themselves, such amount 
as may be required, not exceeding a specified amount ; 

(2) if the company has a share capiul — 

(i) the memorandum shall also state the amount of share capital with 
which the company proposes to be registered and the division thereof into shares 
of a fixed amount ; 

(ii) no subscriber of the memorandum shall take less than one share ; 

(iii) each subscriber shall write opposite to his name the number of shares 
he takes. 

Memorandum ol unlimiicd 9 case of an unlimited company — 

company. 

(i) the memorandum shall State — 

(1) the name of the company; 

(ii) the province in which the registered office of the company is to be 
situate ; 

(iii) the objects of the company, '[and, except in the case of trading cor- 
porations, the territories to which they extend] : 

(2) if the company has a share capital — 

(i) no subscriber of the memorandum shall take less than one share ; 

(ii) each subscriber shall write opposite to his name the number of shares 
he takes. 

Printing and signature of 2rg_ Xhe memorandum shall — 

memorandum. ^ ^ 

{a) be printed, 

(b) be divided into paragraphs numbered consecutively, and 

(c) be signed by each subscriber (who shall add his address and description) 
in the presence of at least one witness who shall attest the signature.] 


LEG. REF. 

» Tlicsc words were inserted by the A.O., 

' 937 - 


• This section was substituted by S. 4 of Act 
XXII of 1936). 
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— " — sSS'JSBS 

II. (i) A company shall not be registered by a name identical with that 

Name of company and r. J ' t company in existence is already registered, 
change of name. nearly resembling that name as to be calculated 

♦!,« ri • deceive, except where the company in existenrp i« in 

^equTr^'^ ■" --h manne. as the 

( 2 ) If a company through inadvertence or otherwise, is, without such consent 

as aforesaid, registered by a name identical with that by which a company in 

existence is previously registered, or so nearly resembling^ it as to be cafculated 

to deceive, the first-mentioned company may, with the sanction of the rcgistiar 
change its name . icgisuar, 

"[ (3) Except with the previous consent in writing of the Central Govern- 

ment, no company shall be registered by a name which 

, . («) contains any of the following words, namely, ‘ Crown,’ ‘Emperor,’ 

Empire, Empress, Icderal ’, ‘Imperial ’, ‘King, ’’Queen’. ‘Royal’ ‘State’ 
Reserve Bank ’ ‘ Bank of Bengal ’, ‘ Bank of Madras ’, ‘ Bank of Bombay ’ 
m any word which suggests or is calculated to suggest the patronage of His 
Majesty or of any member of the Royal Family or any connection with His 
Majesty s Oovernment or any department thereof ; or 


LEG. REF. 

* This proviso was added by S. 5 of Act XXII 
of 1036. 

* This sub-scciion was sub.stitiitcd by S. 6, 
ibid. 


NOTES. 

the company for the time being.” 

J. 277=1933 A.L.J. 405=1933 
(P.C.). 


64 M.L. 
P.C. 39 


Sec. 10; “Conditions”. — The conditions 
referred to in this section arc not confined 
to those which are essential to be stated in 
the memor^dum under this Act. Even 
such conditions which arc not required by 
this Act to be inserted in the memorandum, 
cannot be altered except in the cases and 
in the mode and to the extent for which 
express provision is made in the Act. Ash- 
bury V. Watson, (1885) 30 Ch.D. 376 C.A, 
Where » however, when a clause in the me* 
morandum only empoivered the company to 
enter into a contract of agency with a parti- 
cular firm, and did not form a vital part or 
condition of the constitution of the company, 
it was^^ held that it did not come under the 
word “condition” within the meaning of this 
se^ion. 59 B. 218=36 Bom.L.R. 907=156 
I.C. 80 — 1934 B. 427. As to ‘'conditions" ^ 
see also 18 L.W. 304=1923 M’.W.N. 568= 
74 I.C. 966. To vary the conditional rights 
and privileges given to various classes of 
shares by following strictly the procedure 
laid down in the articles and the memoran- 


dum,^ does not amount to an alteration of the 
conditions contained in the memorandum; 
where one of the conditions in the memo- 
randum itself is that the rights and privileges 
arc subject to variation. To bold otherwise 
would be to ignore the condition in the mcmo> 
randum providing for such terms. To deter- 
mine the rights attaching to such particular 
class of shares, the memorandum must be 
read and given effect to as a whole, unless 
any particular provision of the same violates 
an express provision of the Act, in which 
case that particular provision will be treated 
as invalid. 57 A. 810=1935 A.L.J. 527= 
1935 A. 310. With reference to the circum- 
stances under and the extent to which varia- 
tion of shareholder’s rights could be effec- 
ted, provision has been made now in S. 66-A 
inserted by the Amending Act XXII of 1936. 

Sec. 11. — The present sub-section (3) has 
been substituted in place of the previous one. 
The alterations made have been suggested 
by the wording of S. 17 of the English Act. 
This amendment prohibits the use of some 
name, vis., ‘'Federal’, "State" or any other 
word suggesting patronage of His Majesty or 
of any member of the Royal Family or any 
connection with His Majesty's Governmem 
or any department thereof; and "Mumctpal 
or "Chartered" or any other word which sug- 
gests or is calculated to suggest connection 
with any Municipality or lo^ authority or 
with any society or body incorporated oy 
Royal Charter. 
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{b) contains the word ‘ Municipal ’ or ‘ Chartered ’ or any word which 
suggests or is calculated to suggest connection with any municipality or other 
local authority or with any society or body incorporated by Royal Charter : 

Provided that nothing in this sub-section shall apply to companies registered 
before the commencement of this Act.] 

(4) Any company may, by special resolution and subject to the approval 

of the '[Central Government] signified in w'liting, * * *], change 

its name. 

( 5 ) Where a company changes its name, the registrar shall enter the new 
name on the register in place of the former name, and shall issue a certificate of 
incorporation altered to meet the circumstances of the case. On the issue of such 
a certificate, the change of name shall be complete. 

(6) The change of name shall not affect any rights or obligations of the 
company, or render defective any legal proceedings by or against the company ; 
and any legal proceedings that might have been continued or commenced against 
it by its former name may be continued or commenced against it by its new- name. 


12 . (i) Sul)jcct to the provisions of this Act, a company may, by special 

Alteration of memorandum. provisions of its memorandtim so 

as to change the place ol the registered office from one 
province to another, or with respect to the objects of the company, so far as may 
be required to enable it — 

(a) to cairy on its business more economically or more efficiently ; or 

(b) to attain its main purpose by new or improved means ; or 

(c) enlarge or change the local aica of its operations ; or 

(d) to carry on some business which under existing circumstances may 
conveniently or advantageously be combined w'ith the business of the company ; or 

(g) to restrict or abandon any of the objects specified in the memorandum • 

^[or 


LEG. REF. 

* These words Were svibsiiiutcd for the words 
“ Local Govcrnmcni ” by A.O., 1937. 

* The words ” under the hand of one of the 
Secretaries to such Government ” were omitted, 
ibid. 

* This word and els. (/) and (^) were added by 
S. 7 of Act XXII of 1936. 

NOTES. 

Sec. 12: Amendment by Act XXII of 
1936. — Two new clauses (/) and (< 7 ) have 
been added to sub-S. (1) of this section. 
In certain decisions it was doubted whether 
in the absence of express provision in the 
memorandum a company was competent 
to alter its objects so as to enable it to sell 
or dispose of the whole or any part of the 
undertaking of the company, or to amalga- 
.rnatc with any other company. Express 
provision for these purposes is contained in 
S. 5 of the English Act, and the same has 
hcen adopted by the present amendment. 

Sec. 12, Cl. 1: "Objects op the Com- 
pany". — Revoking the appointment of an 
agent is not one relating to the objects of 
the company. 18 L.W. 304=1923 M.W.N. 
568=74 I.C. 966. As to alteration of memo- 
randum by addition of new clauses, see 52 
C. 586; by changing place of registered office, 
see 96 I.C. 753=1926 A. 649; by modification 
Tif preferential rights, see 110 I.C. 649=30 
Bom.L.R. 598. A general meeting is not 
a condition precedent to make a proposal to 
C.C.M.— 197 


alter the memorandum or articles of a com- 
pany. S'rr 30 Bom.L.R. 197=108 I.C. 465 
= 1928 B. 80. It is not necessary for the 
company to take proceedings to alter the 
memorandum or articles, before the Court can 
sanction a scheme involving the alteration 
thereof. See 30 Bom.L.R. 197=108 I.C. 
465=1928 B. 80. A memorandum of asso- 
ciation can be altered only by a special resolu- 
tion of the company. 33 M. 36=1 I.C. 803. 
There is a very clear distinction between the 
relation of a shareholder to a company in 
regard to his shares and his rights against 
the company in regard to other contract 's. Al- 
though the regulations contained in a com- 
pany s Articles of Association are revocable 
by special resolution, a special contract may 
be made with the company in the terms of 
or embodying one or more of the Articles, 
and a company cannot break its contracts by 
altering its Articles. WTien dealing with 
contracts referring to revocable articles, 
and especially with contracts between 
a member of the company and the 
company respecting his share, care must 
be taken not to assume that the con- 
tract involves as one of its terms an Article 
which is not to be altered. If the Court sees 
that a contract involves as one of its terms 
that an article is not to be altered, then the 
company is not at liberty to alter that Arti- 
cle so as to break that contract. 43 Mys. 
H.C. R. 396=16 Mys.L.J. 448. 
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companiVor" P‘“'‘ “"^ertaking of the 

(^) to amalgamate with any other company or body of persons,] 

(2) The alterations shall not take effect until and except in so far as it is 

confirmed by the Court on petition. ^ it is 

(3) Befoic confirming the alteration, the Court must be satisfied— 

(a) that sufficient notice has been given to every holder of debentures of the 
company, and to any persons or class of persons whose interests will, in the opinion 
of the Court, be affected by the alteration ; and ^ 

(A) that, witli respect to every creditor who in the opinion of the Court 
IS entitled to object, and who signifies his objection in manner directed by the 
Court, either his consent to the alteration has been obtained or his debt or claim 

has been discharged or has determined, or has been secured to the satisfaction of 
the Court : 

Provided that the Court may, in the case of any person or class, for special 
reasons, dispense with the notice required by this section. 

13. The Court may make an order confiiming the alteration either wholly 

n , r r- , j or in part, and on such terms and conditions as it 

firming alteration. thinks ht, and may make such order as ic costs as it 

thinks pi oper. 

14. The Court shall, in exercising its discretion under section- 12 and m 

Fxerdse nf ciisrrc.ion bv interests of the member^ 

Court company or of any class of them, as well as to 

, ^ ‘■ights and mtcre.-ts of the creditors, and may, if it 

tliinks fit, adjourn tnc proceedings in order that an arrangement may be made 
to the satisfaction of the Court for the purchase of the interests of dissentient members; 
and may give such directions and make such orders as it may think expedient for 
facilitating or carrying into effect any such arrangement : 

Provided that no part of tlie capital of the company may be expended in 
any such purchase. 

15. (i) A certified copy of tlie order confirming the alteration, together with 

, r printed copy of the mcmoiandum as altered, shall, 

or ihraucraci, within three months from the date of the order, be 

hied tjy tlie company with the registrar, and he shall 
register the same, and sliall certify the registration under his hand, and the certificate 
shall he conclusive evidence tliat all the requirements of this Act with lespcct to 
the alteration and the confirmation tliereof have been complied with, and thence- 
forth the memorandum so altered shall he tlic memorandum of the company. 

(2) Where the alteration involves a transfer of the registered office from 
one province to another, a certified copy of the order confirming such change .-hall 
be filed i)y the company with the registrar in each of such provinces, and each of such 
registrars shall register the same, and shall certify under his hand the registration 
thereof, and tlie registrar for the province from which such office is transferred 
shall send to the registrar for the otlier province all documents relating to the 
company registered or filed in his office. 

(3) 7 ’he Court may by order at any time extend the time for the filing of 
documents with the registrar under this section for such period as the Court thinks 
proper. 


NOTES. 

Practicf. — Application for alteration must 
be made on the original side of the High 
Court, and not on the appellate side. 41 
C.L.J. 191=29 C.W.N. 403. 

Sec. 13: "Court's Powers”. — The Court 
has power to confirm the resolution regard- 
ing the alteration of the memorandum of 


association, only where such alterations 
relate to matters referred to in suf^scrtion 
(1) of this section. 18 L.W. 304 — 74 I.C. 

966=1924 M. 126. * 

Sec. 14. — Court is not always bound to 

confirm alteration. 18 L.W. 3(W— 74 I.C. 

966 . 
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16. No such alteration shall have any operation until registration thereof 

has been duly effected in accordance with the provisions 
EfTcct of failure Co register section 1 5, and if such registration is net effected 
within three months. Within three months next after the date of the order of 

the Court confirming the alteration, or within such further time as may be allowed 
by the Couri in accordance with the provisions of section 15, such alteration and 
order and all proceedings connected therewith shall, at the expiration cfsuch period 
of three months or such further time, as the case may be, become absolutely null 
and void : 

Provided that the Court may, on sufficient cause shown, revive the order 
on applicaiion made within a further period of one month. 

Articles of Association. 

17. (1) There may, in the case of a company limited by shares, and there 

shall, in the case of a company limited by guarantee 
or unlimited, be legistcrcd with the memorandum, 

articles of association signed by the subscribers to the memorandum and prescribing 
regulations for the company. 

(2) Articles of association may adopt all or any of the regulations con- 
tained in Table A in the First Schedule, ^[and shall in any event be deemed to 
contain regulations identical with or to the same effect as u gulaiion 56, regulation 
66, regulation 71, regulations 78, 79, 80, 81 and 82, regulation 95, regulation 97, 
regulation 105, icguhition 107 and regulations 1 12, 1 13, 114, 115 and 116 con- 
tained in that Table : 


Registration of articles. 


Provided that ^[regulations 78, 79, 80, 81 and 82] shall not be deemed to 
be included in the articles of any private company e.xccpt a private company which 
is the subsidiary company of a public company : 

Provided further that regulation 107 shall be deemed to require that a 
statement of the reasons why of the whole amount of any item of expenditure which 
may in fairness be distributed over several years, only a portion thercot is charged 
against the income of the year, sltall be sho\Mi in the profit and loss account, unless 
the company in general meeting shall determine oihcrwisi-.] 

(3) In the case of an unlimited company or a company limited by guarantee, 
tlie articles, if the company has a share capital, shall state the amount of share 
capital with which the company proposes to be registered. 

(4) In the case of an unlimited company or a company limited by guarantee, 
if the company has not a share capital, the articles shall state the number of members 
with wliich the company proposes to be registered, for the purpose of enabling the 
registrar to determine the fees payable on registration. 

18. In the case of a company limited by shares and registered after the com- 

Application of Table A. ™<=»ccmcnt of this Act, if articles arc not regi>,tered, or, 

if articles arc registered, m so far as tlu. articles do 


LEG. REF. 

* These words and figures were added by S. 8 
of Act XXII of 1936. 

* These words and figures were substituted 
for the word and figure “ regulation 78 ” by S. 2 
of Act II of 193B. 

NOTES. 

Sec. 17: Amendment by Act XXII of 
1936. — This amendment has substituted the 
present sub-section for the old one. Pre- 
viously it was left to the option of the com- 
panies to adopt or not all or any of the pro- 
visions of the regrulations contained in 
Table A of I Schedule of the Act. It was 
thought desirable to make generally appli- 
cable certain provisions usually made by the 
articles of properly managed companies as 


to polls, absence of restrictions on form of 
proxies, retirement of directors by rotation, 
inspection of accounts, details shown in pro- 
fit and loss accounts restriction as to the 
amount of dividend that may be declared by 
the company, and the giving of notice to 
memt^rs. This amendment makes the 
adoption of the model regulations on these 
subjects contained in Table A compulsory. 

Sec. 17, Cl. (2): “Director's liabiuty". 
—It was held in 154 I.C. 33=1934 A. 855 
that there was nothing in the Act to prevent 
such a clai^e being inserted in the articles 
of association as would seriously limit the 
liability of a director or officer of the com- 
p^. But it may no longer be possible in 
view of S. 86-C which has been introduc^ 
by the amending Act of 1936. 
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not exclude or modify the regulations in Table A, in the Fii^t Schedule, those 
regulations shall so far as applicable, be the regulations of the company in thl 

.ardcleT''""" ‘ in duly r4istered 

Form and signature of 
articles. 

(a) be printed ; 

(b) be divided into paragraphs numbered consecutively • and 

(r) be signed by each subscriber of tlie memorandum >[(who shall add his 

address and description)] oi association in the presence of at least one witness 
who must attest the signature. wuncss 

20. (i) Subject to the provisions of tliis Act and to the conditions contained 

AUrralion ofarlidr. by t?„n 7’ •. 

Special resolution. j r • d tc its articles, and any alteration or 

, . , . , . , ‘'Addition so made shall be as valid as if originally 

contained in the articles, and be subject in like manner to alteration bv soecii 
resolution. 7 t' ^ 

(2) Tiic power of altering articles under this section shall, in the case of 
any company formed and registered under Act No. XIX of 1857 and ^Act No VII 
of i860 or cither of them extend to altering any provisions in Tabic annexed 
to Act XIX of 1857, and shall also, in the case of an unlimited company formed 
and registered under the said Acts or either of them, extend to altering any regu- 
lations relating to the amount of capital or its distribution into shaies notwith- 
standing that those regulations are contained in the memorandum. ’ 

4[20-A. Notwithstanding anything in the memorandum or articles of a com- 
. r 1. . nu'rnber of the company shall be bound by 

Lffcct of altcrahon in memo* ^ i ^ 

randum or articles alteiation made in the memorandum or articles after 

the date on which he became a member if and so far 

as tlie alteration rcfjuires him to take or subscribe for more shares than the number 

held by him at the date on which tlic alteration is made, or in any way increases his 

Iial^ility as at that date to coiitiibutc to the share capital o^, or otherwise to pay 

money to, the company : 

Provided that this section sliall not apply in any case wlicrc the member 
agrees in writing either lx fore or after the alteration is made to be bound thereby.] 


LKG. RKF. 

* These hrarkcU and words were inserted by 
S. 9 of Art XXII of 1936. 

•This Act wa.s repealed by .Act X of iRGfi. 
which again was repealed by Art \'l of 1882, 
which W'a.s also repealed bv this Act. 

® For 'I'able B of .\c t XIX of 1837, ser Appendix 
I to this Act. 

* This section was inserted by S. 10 of Act 
XXII of I93(). 

NOTES. 

Sec. 19: Amendment nv Act XXII of 
1936. — In cl, (f) after the word ‘memoran- 
dum’ the words "who shall add his address 
and descrif>tion’\ have been added by the 
amendment. This amendment merely pro- 
vides for what is generally done in practice. 
A similar addition has been made in S. 9 
by the Amending Act (1936). 

Sec. 20. — It is not for the Court to de- 
cide whether the alteration or addition is 
for the benefit of the company as a whole, 
'hut it is to be determined by the shareholders 
acting bona fide. v, Cox 

Brothers, (1927) 2 K.B. 9. As to what 
amounts to alteration of articles, see 1930 
A. 661. Necessity for special resolution 
'for alteration. 33 M. 36. See also 52 C. 
239. Alteration of terms of debentures. 


1927 P.C. 62=101 I.C. 897. Alteration of 
ilircctor’s qualifications. 105 I.C. 541 = 1927 
B. ()09=29 Bom.L.R. 1362. An article of 
association of a company provided that until 
otherwise determined by a general meeting 
the number of directors should be not less 
than three or more than seven. Held, that 
a resolution at a general meeting that 
the number of directors should be increased 
to more than seven was valid and no special 
resolution was necessary. 190 I.C. 55l = 19W) 
Sind 87. Where a company amends the 
articles of association under S. 20 by a 
special resolution without mentioning in the 
notice imtlcr S. 81 that the question of 
amendment of articles was to come up for 
<lccision in the meeting, the irregularity is 
fatal to the proceedings and makes the amend- 
ment invalid and ultra vires. 190 I.C. 819=: 
1940 Lah. 243. There is nothing in the 
Companies Act which requires that articles 
of association must be rigid and may not in 
themselves provide for varying sets /’f 
ciimstanccs. 190 I.C. 551=1940 Sind 87. 

Sec. 20.A: AME^^)^fE^^^ nv Act XAil of 
1936 .— This section has been newly inserted 

by the amending Act. This 

on the lines of S. 22 of the English Act, 


S. 21] 


The Indian Companies Act (VII of 1913) . 


1573 


General Provisions. 

21. (i) The memorandum and articles shall, when registered, bind the com- 

pany and the members thereof to the same extent 
artidCT^ of memorandum and they respectively had been signed by each member 

and contained a covenant on the pait of each member, 
his heirs, and legal representatives, to observe all the provision.-' of the memorandum 
and of the articles, subject to the provisions of this Act. 

(2) All money payable by any member to the company under the memo- 
randum or articles shall be a debt due from him to the company. 


NOTES. 

the liability of a member of a company under 
alterations made in the memorandum after 
he has become a member of the company. 
This is a salutary provision meant for the 
protection of the minority against the op- 
pression by the majorityv. Alteration in 
the Articles effected after the resolution of 
expulsion of a member could not in any way 
be binding upon him if notice of the meeting 
at which the alteration was made was with- 
held from him. 52 L.W, 741 = 1941 Mad. 
354=(1940) 2 M.L.J. 721. 

Sec. 21, Cl. (1); Articles are Con- 
tracts. — Although the articles of associa- 
tion can neither constitute a contract between 
the comp.iny and an outsider, nor give any 
individual member special contractual rights 
beyond those of the members generally, yet 
they do in fact constitute a contract between 
the company and its members in respect of 
their ordinary rights as members. 52 B. 
477=30 Bom.L.R. 549=1928 B. 252. 
According to S. 21, the articles of associa- 
tion are binding on the company as well 
as on the members thereof. The articles 
constitute a contract inter se amongst the 
shareholders and where the articles have been 
acted upon by the company and the members, 
the articles constitute an implied contract 
between the members and the company. 
Therefore, where in pursuance of certain 
articles acted upon by the company, a mem- 
ber was appointed Managing Director of the 
Bank and acted for eleven years in that 
capacity, the articles constitute an implied 
contract between the member and the com- 
pany ; a suit for performance of which lies 
in a Civil Court. 190 I.C. 819=1940 Lah. 
243. Though the memorandum and 
articles of association of a comply 
do not constitute a contract, an im- 
plied contract may be proved by the 
acts of the parties on the terms set out 
in the articles of association. 43 P.L.R. 
619=1941 Comp. C. 301. Where the 
articles of association required that the 
Board of managing directors should consist 
of a certain number, but as a matter of fact 
a lesser number only is appointed, they are 
not entitled to exercise the functions of the 
Board of managing directors and any resolu- 
tions passed by them are not valid. 1939 
A.L.J. 950=1939 All. 739. A contractual 
right of inspection docs not of itself imply a 
right to take copies, any more than a sta- 
tutory right would do. In the case of a 


statutory right of inspection the Court will 
not imply a right to take copies unless the 
statutory right would otherwise be of no 
avail, or practically useless. The Court is 
bound by a stricter rule when a question of 
implying a term in a contract arises than 
in the case of a statute. S. 21 of the 
Companies Act merely converts the Articles 
of Association into a contract between tlie 
company and its members. If the Articles 
give to its members a right to inspect the 
minutes and there is nothing to show that 
the intention was to give a right to take 
copies of the minutes, the Articles must be 
construed to mean that the members, though 
given a right to inspect the minutes, could 
only take copies of them if that were permis- 
sible under their common law rights. If 
the interests of members are sufficiently pro- 
tected by the common law, there is no neces- 
sity for implying any greater rights in their 
contract. The members are not entitled 
under their common law right to take copies 
of the minutes if their interest is not differ- 
ent from that of their fellow members, and 
if they have no special object of their own, 
42 C.W.N. 161=1938 Cal. 89. 

Sec. 21, Cl. (2): “Debt due”. — A per- 
son owing money to a registered company, 
when he becomes a shareholder and bound 
by the articles of association, becomes also 
bound by the provision (if it exists) in the 
articles by which any debt due by the share- 
holder to the company is made a first charge 
on the share. 7 L.W. 114=43 T.C. 5(^. 
The liability of the shareholders in respect 
of the balance due on their shares is undoub- 
tedly a debt due from them to the company; 
and this liability commences from the time 
when they first take up their shares. But 
this liability is not enforceable against the 
shareholders until a valid call has been made 
in accordance with the provisions of the 
articles of association and of the Act. 59 C. 
1186=36 C.W.N. 589=1932 C. 716. The 
mere passing of a resolution by the direc- 
tors cannot be regarded as a valid call, and 
service of notice is necessary for its validity 
unless dispensed with by tlie articles. So, 
in the absence of a valid call, the mortgagee 
purchaser of the rights of a company cannot 
enforce by suit the liability of the share- 
holders for the unpaid portion of their 
shares and a mere demand by him after his 
auction-purchase cannot take the place of a 
valid call. 59 C. 1186. Though money be- 
comes a debt when it is due under the arti- 
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Registration of 
diim and articles. 


IS. 22 

The memorandum and the articles (if any) shall be filed with the registrar 

memoran- province in which the registered office of the 

company is stated by the memorandum to be situate 
and lie shall retain and icgijter them. ^ 

23- (r) On the registration of the memorandum of a company, the registrar 

Effect of registration shall certify under his hand that the company is in- 

that the company is limitcT’’”""'"'''’ company 

nontiolf M incorporation mentioned in the certificate of incor- 

mav from t L'mr'^ memorandum, togcti.er with such other persons as 

functions of ‘'’5 memorandum, capable fortluvith of exercising all the 

commm^eal I '"‘='?7°mted company, and having perpetual succession and a 
th^X s f :■ 'mbihty on the part of the members to contdbule to 

Ms \rt “''i'" inning wound up ns is mentirntd in 


24- (0 A certificate of incorporation given I>y the registrar in respect of any 


NOTES. 

cles of .'association and memorandum, it does 
not become due simply because the signa- 
tories to the articles and memorandum of 
association have undertaken to purchase cer- 
tain number of shares and pay for them. 
It is only money which is presently due that 
can be described as a debt. 1939 A.L.T. 
950=1939 All. 739. 

Statutory right of amalgamation. — Sec 
26 Bom.L.R. 987=90 I.C. 580=1925 B. 49. 

Sec. 22. — The discretion of Registrar can 
be exorcised even in the matter of the re- 
gistration of special and extraordinaiy reso- 
lutions under S. 82 of the Act, altering 
articles of the association. 36 L.W. 942 = 
63 M.L. J, 917=1933 129. All persons 

dealing with the company must take the 
articles of association to be such as appear 
at the office of the Registrar of Comp.inics, 
to be in force. 4.5 C.L.J. %=100 I.C. 875 
— 1927 C. 299, Sof if the directors propose 
to do something in excess of their powers 
thereunder, he is not entitled to assume that 
their powers have been extended by a special 
resolution, for such a resolution, if passed, 
would be registered. 1927 C. 299. 

See. 23: Rr/iisTRATioN.— As to discretion 
of f'^gistrar, see 63 E. J. 917 ilHcqat 
articles) . 

Effftt of Rigistration. — A registered 
corporate body is a legal entity distinct from 
its members. A ‘firm’ though if can sue 
and he sued is not such a legal entity. 33 
Bom.T..R. 111 = 130 I.C. 598=1931 B. 178. 
Where a duty is imposed upon a company 
in such a wav that a breach thereof amounts 
to a disobedience of the law, then, where 
there is nothing in the statute expressly or 
impliedly to the contrary, a breach of the 
statute is an offence which can be visited 
upon the company. 11 R. 162=145 I.C. 
710=1933 R. 70. Where a company is 
convicted under the Companies Act, an appeal 
against the conviction should be preferred by 
the company through a properly authorized 


agent. An individual such as a managing 
director of the company cannot as such file 
the appeal. 37 C.W.N. 1159=147 I.C. 848 
= 1934 C. Effect of registration on 
persons dealing with the company. See 45 
C.L.J. %=100 I.C. 875. 

Liability of members for company's 
DEBTS. — The effect of incorporation of an 
association is to make that body corporate 
a separate legal entity or "persona” and if a 
man trusts a corporation, he trusts that legal 
persona and must look to its assets for pay- 
ment. He can call on individual members 
to contribute only in cases where tlie Charter 
or Act has so provided. Neither under this 
Act nor under the Co-operative Societies 
Act is there any statutory provision which 
in any way entitles the creditor of a com- 
pany to proceed direct against a member for 
the debts of the society, whether the society 
is of limited or unlimited liability. The 
question of the li.Tbility of the company being 
limited or unlimited can only affect the mem- 
bers when they come to contribute to the 
liabilities of the society in the winding up. 
Not until there is a winding up can the 
creditor come face to face with the indivi- 
dual member. 11 P. 174=12 Pat.L.T. 619 
= 1931 P. 321 (F.B.). 

Sec. 24: "Conclusive Evidence”. — A cer- 
tificate of incorporation is conclusive as to 
the fact of incorporation and as to the 
observance of all the previous requisites^ of 
the Act in respect of signing, registration, 
etc. 40 C. 1 = 16 C. W. N. 937=39 I. A- 
237—23 M.L.J. 215 (P.C.). And no ev^ 

dcnce to the contrary is ^ " 

A.L.J. 347=108 I.C. 451. Under S. a 
person shall be deemed to have 
become a member of the company on i 
subscribing to the memorandum, and on u. 
registration is properly entered 
He cannot plead that he subscribed to 'he 
memorandum subject to arw reservation. 

(Ibid.) 
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association shall be conclusive evidence that all the 
Gonclusivcness of certificate requirements of this Act in respect of registration and of 
o incorporation. matters precedent and incidental thereto have been 

complied with, and that the association is a company authorised to be registered 
and duly registered under this Act. 

( 2 ) A declaration by an advocate, attorney or pleader entitled to appear 
before a High Court who is engaged in the formation of a company, or by a person 
named in the articles as a director, manager or secretary of the company, o'" com- 
pliance with all or any of the said requirements shall be filed with the registrar, 
and the registrar may accept such a declaration as sufficient evidence of compliance. 


25 . (i) Every company shall send to every member, ^[at his request and 

within fourteen days thereof] on payment of one 

Copi« of memorandum and rupee or such less sum as the company may prescribe, a 
articles to be g.vento members, memorandum and of the articles (if anyj . 

( 2 ) If a company makes default in complying with the requirements of this 
section, it shall be liable for each offence to a fine not exceeding ten rupees. 

®[ 25 -A. (i) Where an alteration is made in the memo- 

AUcration of memorandum randum or articles of a company, every copy of the 
or anicle, to be noted tn every ^,.,„orandum or articles issued after the date of the 

^ alteration shall be in accordance with the alteration. 


( 2 ) If, where any such alteration has been made, the company at any time 
after the date of the alteration issues any copies of the memoranduni or articles 
which are not in accordance with the alteration, it shall be liable to a fine not 
exceeding ten rupees for each copy so issued and every officer of the company who 
is knowingly and wilfully in default shall be liable to tlic like penalty.} 

Associations not for Profit. 


26 . (i) Where it is proved to the satisfaction of the ^[Central Government] 

that an association capable of being formed as a limited 
Power to dispense with company has been or is about to be formed for promot- 

able" and ’’o'thcrcTmpani'r'' ‘"S commerce art, science. Jfreligion], charity, or any 

other uselul object, and applies or intends to apply its 
profits (if any) or other income in promoting its objects, and to prohibit the payment 


LEG. REF. 

* These words were substituted for the words 
“at his request, and” by S. ii of Act XXII 
of 193C. 

* This section was inserted by S. 12, ibid. 

* These words were substituted for the words 
“ Local Government ” by A.O., 1937 - 

* This word was inserted by S. 2 of Act 
XXXIII of 1926. 

NOTES. 

Sec. 25: Amendment by Act XXII of 
1936. — In sub-section (I), the words "ond 
wilhin 14 days thereof' have been added 
with a view to provide for a time limit for 
compliance with the request. A power to 
regulate a right cannot be used to abrogate 
it. If a member has under the Articles of 
Association a contractual right of inspection 
of the minutes of the committee of the asso- 
ciation, the right cannot be reduced by the 
power given under the Articles to the com- 
mittee to make rules, into a mere right to 
claim inspection subject to the committee’s 
approval. No matter how limited the 
grounds for refusing inspection might be, 
making the right of inspection a matter of 
discretion of the committee, fundamentally 
alters the Articles for, a contractual right 


of inspection, just as a statutory right of 
inspection, can be ercrcised whatever the 
motive or interest of the member may be. 
42 C.W.N. 161=1938 Cal. 89. also 

1936 A.L.J. 748. 

Sec. 25-A; Amendment by Act XXII 
OF 1936. — This section has been newly added; 
and it makes it obligatory for all companies 
to keep the memorandum and articles up-to 
date by inserting therein all alterations 
which may be made from time to time. 
This follows S. 24 of the English .Act. 
Similar provision was contained in sub- 
sections (3) and (4) of S. 50. and sub- 
sections (2) and (3) of S. 71 of this Act, 
and consequent on the insertion of this 
S. 25-A, here, those sub-sections have been 
repealed by this Amending Act. The in- 
sertion of the words “knoivingly and wil~ 
fully" has been made to ensure that an un- 
intentional default is not to be penalised. 

Sec. 26: Amendme^nt nv Act XXII of 
1936. — The words in brackets have been sub- 
stituted for the words “and of filing lists of 
members and directors and managers with 
the Registrar”, by the amendment. This 
amendment follows S. 18 of the English 
Act. 
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of any chvic^^cnd to .ts members, the ‘[Central Government] may. by license under 
the hand ol one of its Secretaries, direct that the association be registered as a 
company with limited liability, without the addition of the word “Limited” to 
Its name, and the association may be registered accordingly. 

(2) A license by the ^[Central Government] under this section may be 
granted on such conditions and subject to such regulations as the '[Central Govern- 
ment] thinks fit, and those conditions and regulations shall be binding on the asso- 
ciation, and shall, il the '[Central Government] so directs, be inserted in the memo- 
randum and articles, or in one of those documents. 

(3) The association shall on registration enjoy all the privileges of limited 
companies, and be subject to all their obligations, except those of* using the word 

Limited as any part of its name, and of publishing its name, ^[and of sending 
lists of meml)ers to the registrar]. 

(4) A license under this section may at any time be revoked by the '[Central 
Government), and upon revocation the registrar shall enter the word “Limited’^ 
at the end of tlic name ol the association upon the register, and the association shall 
cease to enjoy the exemptions and pri\’ilcgcs granted by this section : 

I rovided that, Ijefore a license is so revoked, the '[Central Government] 
shall give to die association notice in writing of its intention, and shall afford the 
association an opportunity of submitting a representation in opposition to the 
revocation. 

Companies limited by guarantee. 

2"]. (i) In the case of a company limited by guarantee and not having a 

„ . . share capital, and registered after the commencement 

limitHby of this Act, cvcry provision in the memorandum or 

articles or in any resolution of the company purporting 
to give any person a right to participate in the divisible profits of the company 
otherwise than as a memlier shall be void. 

(2) For the purpose of the provisions of this Act relating to the memoiandum 
of a company limited by guarantee and of this section, every provision in the memo- 
randum or articles, or in any resolution, of any company limited by guarantee and 
registered after the commencement of this Act, purporting to divide the undertaking 
of the company into shares or interests, shall be treated as a piovision for a share 
capital, notwithstanding that the nominal amount or number of the shares or 
interests is not specified thereby. 

PARI’ in. 

Share Capitai., Reoistr.vtion of Unlimited Company as Limited, and Unlimited 

Liaiiility of Directors. 

Distribution of share Capital. 

28. (i) The shares 01 other interrst of any member in a company shall be 

. . mov'alile propertv, transferalile in manner provided 

by the articles ol the company. _ 

(2) Eacli share in a company having a share capital shall be distinguislied 
by its appropriate numbfr. 


4 4 


< < 


LEG. REF. 

' These words were substituted for ttic words 
I^eal Government” by .A.G., 1937. 

’ These words were substituted for the words 
and of filing lists of members and dirertors and 
managers with the registrar” by S. 13 of Act 
XXII of 1936. 

NOTES. 

Sec. 28: Allotment of Shares. — If a 
Secretary of a company makes fraudulent 
misrepresentations to induce persons to taice 
shares in the company, the company would 


not be bound by them. Tc Secretary could 
not validly agree to any terms which were 
not contemplated by the Articles of 
ciation or ran counter to them. -39 1 .L.. • 
293. A person who subscribes for snares in 
the memorandum of association of a com 
pany must, by S. 30 (1). be deemed to have 

agreed to become a member of 
and on registration his name must ^ 
as a member in the 

But an express alloimeiU of /hareys neces 
sary in order to give rise to a liability 
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29 . A certificate, under the common seal of the company, specifying any 

^ ,, , shares or stock held by any member, shall be 

Certificate ofsharcs or stock, of the member to the shares or 

stock therein specified. 

30 . (i) The subscribers of the memorandum of a company shall be deemed 

to have agreed to become members of the company. 
Definition of member. registration shall be entered as members in 

its register of members. 

( 2 ) Every other person who agrees- to become a member of a company, 
and whose name is entered in its register of members, shall be a member of the 
company. 


NOTES. 

pay up the value of the shares. The fact 
that the prospectus published and issued con- 
tains a statement that a certain number of 
shares of certain value have been subscribed 
for by the signatories to the memorandum is 
not sufficient to show that there was any 
“allotment” of shares, where there is no re- 
cord in the Minutes Book of the Board of 
Directors of anv resolution allotting shares. 
49 L.W. 537=1939 ^^ad. 498=(1939) 1 M. 

L. J. 534. 

Transfer of Share how made. — [See 
S. 34 infra.] Where the law prescribes a 
mode of transfer for shares in a limited 
company, compliance with that mode is neces- 
» sary before property can pass so as to confer 
title on the transferee as against third per- 
sons. A transfer of shares in a company 
otherwise than as is provided by the Act 
and the Articles of Association may confer 
a right in equity on the transferee to compel 
the vendor to execute a proper conveyance , 
and the transaction evidenced by the transfer 
can be regarded as an agreement to convey, 
capable of being perfected into an absolute 
conveyance by compliance with the prescribed 
formalities. Until then the transfer is in- 
choate and the transferee cannot claim priori- 
ty over a Court auction-purchaser of the 
shares. 45 Nf. 537=42 M.L.J. 449=1923 

M. 241. But set contra 31 B. 76. A share 
cannot be transferred without the sanction 
of the company. 101 I.C. 568=1927 L. 797. 
Until the name of the transferee is entered 
in the company’s register, the transfer is in- 
complete , and such a transfer does not 
operate as a declaration of trust. 48 C. 
986=66 I.C. 586. The provision in the 
Articles of Association that no transfer 
would be valid and recognised unless regis- 
tered in the books, and that the company 
could refuse to register a transfer without 
assigning reasons is one intended for the 
protection of the company, and it does not 
prevent the passing of title as between the 
transferor and the transferee. 1924 L. 173 
=71 I.C. 814. So far as the parties to the 
transfer arc concerned, the transfer is com- 
plete on the day the deed is signed by both 
the parties. 1924 L. 173. 

‘Restriction on transfer'. — Shares arc 
prima facie transferable. While there is 

C.C.M —198 


no bar which precludes the shareholders from 
contracting for value that they shall each 
submit to any reasonable restriction which 
they choose to agree to, a restriction which 
precludes a shareholder altogether from 
transferring may be invalid, but a restriction 
which does no more than give a right of 
pre-emption is valid. 30 Bom.L.R. 1329 
=111 I.C. 337=1928 P.C. 291 (P.C.). 

Court sale of shares. — Directors of a 
company in a bona fide discretion vested in 
them under the Act and the Articles of Asso- 
ciation can refuse to recognise the purchaser 
of the shares of the company in a Court 
auction, as a shareholder of the companv. 45 
M. 537=42 M.L.J. 449=1923 M. 241. 

Transfer when complete. — See 7I T.C. 
814: 48 C. 986 ; 45 M. 537; 115 I.C. 616; 28 
L.W. 932=1928 M. 571 (Execution sale). 
In the absence of anything in the Articles of 
Association forbidding the same, a sale by 
Court of shares held by a member has the 
effect of transferring the shares to the pur- 
chaser. If it is contended that on a sale by 
the Court the shares do not pass to the pur- 
chaser, the burden is on those who put 
forward such contention to establish the same 
by reference to some provision in the Memo- 
randum of Articles of Association. 28 L. 
W. 932=1928 M. 571. 

Nfx:essity for rfjGistration. — To say that 
the registration of the transferee’s name is 
not a part of the contract between the trans- 
feror and the transferee, is not the same 
thing as saying that the sale can take place 
even without registration. 50 A. 695=26 

A. L.J. 627=1928 A. 481. 

Sanction of the company. — 1927 L. 797 
=101 I.C. 568. Agreement not to pay cash for 
shares. 201 P.L.R. 1914=25 I.C. 672. See 
also 36 B. 577: agreement to purchase shares 
on condition that shareholder need not pay 
unless the company made a profit. See 39 

B. 557. 1 

Sec. 30: Membership, wren arises. — A 

distinction is made by the section between the 
subscribers to the memorandum of the com- 
pany, and persons who afterwards agree to 
become members. In the case of the for- 
mer, by the mere fact of subscription to the 
memorandum, he becomes a member and as 
soon as the company is incorporated by the 
Registrar an irrevocable agreement is created 
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^ ^ ^''"7 shall keep in one or more 

books a register of its members, and enter therein the 
following particulars : — 

(n) the date at whidi each person was entered in the register as a member ; 
(ill) the dnte at which any pexson ceased to be a member. 

of allotment and who on attaining majority 
received dividends and raised no objection 
to his name being included in the Register 
of members is estopped from denying as 
between himself and the company’s represen- 
tative that he is a shareholder. 39 B. 331 
—27 I C. 335=16 Dorn. L.R. 730. Ss. 30 
and 184 — Signaiorics to memorandum of 
association — Liabilily to be included in list 
of contributories — Actual entry in register of 
shares or actual allotment of shares not con- 
dition precedent. 32 S.L.R. 167=1938 Sind 
j 87. 

S. 30 (2) — Scope — Non-compHancc>— 

Effect of. Per Trial Judge, Rnpehand, A. 

J 'C . — S. 30 (2) merely lays down a rule 
of procedure and <loes not purport to declare 
that a failure to comply with its provisions 
shall relieve a signatory to the memorandum 
of n’^sociation of his liability to pay for his 
shares, which according to S. 30 (I) he is 
deemed to have agreed to have purchased 
and to pay for. A rlircctor is bound to sec 
if the allotment of shares is made. He can- 
not avoifl his liability to pay for the shares 
by pleading his own default or negligence 
In making the allotment of shares to himself. 

32 .S.L.R. 167=1938 Sind 187. 

Sec. 31: RfjoistFr op MF-MnpRs — L ocality 
OF Sharps, — W hen transfer of shares in a 
company must be effected bv a change in the 
register, the place where the register is to 
be kept according to law determines the 
localiw of the shares. 59 M.L.J. 214=1930 
P.C. '10 (P.C. ) . 

AlLOTMF.NT of SHARF.S — WhRN CONTR.^CT IS 
coNa.upF-m — It is not correct to state that 
there can be no concluded contract until after 
allotment in fact. There may be a valid cxe- 
cii'orv contract for the allotment of shares 
constituted by offer and communicated accep- 
t.ance before allotment is made. ^ Tf. however, 
the only facts are that there is apphcation 
for shares to a company and nothing further 
is done bv the company hut allotment, there 
is no concluded contract until the 
is communicated to the applicant. 34 C. • 

M S65=1930 P.C. 134=59 M.L.J. 61 
(P.C.). 


NOTES. 

for him to take from the company the num- 
ber of shares placed against his signature. 
A 417=1933 A.L.J. 233=1933 A. 344. 
also 35 A. 538=21 I.C. 915. His name 
IS (o be automatically entered in the Register 
of members. His membership docs not dc- 
I>end on his name being entered in the Regis- 
ter nor upon the allotment of any shares to 

him. 48 A. 580=95 I.C. 927=1926 A. 550 
See also 1939 Mad. 498=49 L.W. 537= 
fl939) 1 M.T^.J. 534. Cited under S. 28 
stif'ra. Nor docs the fact that he was not 
allotted any shares or that he has ceased to 
be treated as a member for a long time 
relieve him from his liability as member 
149 I.C. 8f.9=193-l S. 39. 

Ac.rftmfnt iMri.iF.n dy coNmicr.— Wfficrc a 
person has been given shares, or shares have 
been transferred to him as qualification for a 
dirertorsbip. such a transfer makes the trans- 
feree a member of the company. And if 
such person holds out that he 'is a sharc- 
hoblcr and member of the company, he is 
estopped from denying that be is a member 
or a sh.areholder, where the company goes 
into liquidation, on the ground that the 

^ colourable transaction. 

1936 L. 480. 

•Spits hy mf.mrfr^;.— The Court has juris- 
diction to entertain a suit by shareholders 
in respect of an infringement of their indi- 
vidual nehts as shareholders when the in- 
tcrcst<5 of justice so require. A sinclc 
shareholder can maintain a suit regar<ling 
enforcement of bis riebt to vote. 61 M. 
T^.J. 724=34 T..W. 746=1032 M. 100. Rut 
where a shareholder broueht a suit for a 
declaration that certain shares issued and 
allotted to others were void and hence they 
were not competent to act as shareholders. 

It was held that the suit was not maintain- 
able under S. 42 of the Specific Relief Act 
36 C.W.N. 638=1932 C. 714. 

MIinor Membfrs”. — There is nothin'^ in 
this Act to prevent a minor from faking 
shares in a limited company. An agreement 
by him to take shares, is no doubt voidable 
at ms choice when he attains majorifv. Rut 
a shareholder who was a minor at the time 
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* (0 Every company having more than fifty mcmbcis shall, unlcfs the 

register of members is in such a form as to constitute in 
Index of members of com- itsdf an index, keep an index of the names of the 
pany- members of the company and shall within fourteen days 

after the date on which any alteration is made in the register of members make any 

necessary alteration in the index. , . , . n • 

(2) The index, which may be in the form of a card index, shall in respect 

of each member contain a sufficient indication to enable the account cf that member 
in the register to be readily tound. 

(3) If default is made in complying with this section, the company and every 
officer of the company who is knowingly and wilfully in dclault shall be liable to a 

fine not exceeding fifty rupees.] 

32. (1) E\'ery company having a share capital shall ^[within eighteen months 

from its incorporation and thereafter] once at least in 
Annua! list of members and every year make a list of all persons who, on the day 
summary-. of the first or only ordinary general meeting in the year, 

arc members of the company, and oi all persons who have ceased to be members 
since the date of the last return 01 (in the caw. of the first return) of the incorpoialion 
of the company. 

(2) The list shall state the names, addresses, and occupations of all the past 
and present members thcicin mention<;d, and the number of shares held by each 
of the existing members at the date cf the return, specifying shares transferred 
since the. date of the last icturn or (in the care of the first return) of the incorporation 
of the company by persons who are still members and persons who have ceased to be 
members respectively and the date.s of registration of the tran-sfers, and sliall contain 
a summary di tinguishing lietwccn shares issued for cash and shares issued as ^'ully 
or partly paid up otherwise than in cash, and specifying the following paitleulars : — 

(<i) the amount of the shaic capital of the company, and the number cf the 
shares into which it is divided ; 

(b) the number of shares taken from the commencement o'* the company 
up to the date of the return ; 

(c) the amount called up on each share ; 

(ei) the total amount cf calls icceived ; 

(e) the total amount cf calls unpaid ; 

LEG. REF. delayed. 

‘This section was inserted by S. 14 of Act (it) Cl. (/) of sub-section (2) has been 
XXII of amended so as to cause disclosure of the 

• These w(.rdswcrc inserted by S. 15 , ibid. amount of discount allowed in respect of 

shares also; and particulars as to the amount 
NOTES. of sums paid or allowed by way of commis- 

Scc . 31-A. — It follows S. 96 of the sion or discount on debentures or shares» 
English Act. The words "knowingly and and which has not been written off at the 
•ufilfully" have been inserted to ensure that date of the return. This amendment was 

an unintentional default is not to be penalised, introducetl, having regard to the provision 

See. 32: Amendment by Act XXII of made in this amending Act for the issue of 
1936. — The amendments made in this section siujrcs also at a discount. (Vide S. 105-A.) 
are as follows: — (lu) In Cl. (/) of sub-section (2), for 

(1) The words “within 18 months from the words "managers of the company” in the 
its incorporation and thereafter" have been old Act the words “Managers or ^fanag^ng 
inserted after the word “shall" in sub-S. (1). Agents of the Company” have been substi- 
The section, as it previously stood, was not tuted by this amendment, 
clear as to when the first statement was to (jv) In sub-section (3), the words “seven 
be filed. Thus, if a company was incorpora- days” have been altered to “twenty-one days”, 

ted towards the end of a year (e.g., in Nov. (v) Sub-section (4) of the old Act was 

1934), it could be said under that section renumbered by this amending Act as siib- 
that the statement has got to be filed in 1934 section (5) ; and a ne>v sub-section (4) has 
itself. This amendment removes that uncer- been introduced. This amendment provides 
lainty, and lays down a definite time limit for the inclusion of some additional items in 
for the submission of the first annual list, the summary, and incorporates the provisions 
without making the same depwd upon the of S. Ill of the English Act relating to 
date of the annual general meeting, the hold- private companies, 
ing of which may for various reasons be 
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(/) the total amount of the sums (if u 

respect of any shares or debentures or allowed hi ^ ^ commission in 

any shares or debentures!, since the’ date of the discount t[in respect of 

has not been written off at the date of the return.]; thereof as 

(g) the total number of shares forfeited ; 

standing at thc^°date^^l:he' return'*™* share-warrants are out- 

since theVate of t'h'el^rrltlrn surrendered respectively 

warranlf comprised in each share- 

are the^clirl’ctorroTthllltT^nd V-- Ae*^^ "'r? 

are S[the managers or mamaling a " ms of ^ wl'o at the said date 

- p® — - -5^ 

^es aSc;im‘::tsr “cf m i5r:ig^smr;^irtl;i 

/ V ^m-^a 


(3l The above^ist and summary shall be contained in a separate part of the 

, and shall be conapleted w.thin ^[twenty-one days] after the 
ily ordinary srencral mnptmnr irv ♦!.« 1 .» ^ ... 


^n::^Snr!*'’:r ^[--nty^r^e ni^ys] a^e; ;;;; 

forthwith file with the ret^Ufnr '^ ^ the company shall 

the secretary of the company director or by the manager or 

or secretary that the list nnrl 1^‘orn such director, manager 

aforesaid ^ state the facts as they stood on the day 


sub-section^ (i) a^certificat^MPned^*!^** annual return required by 

that the company has not sin.^ tl T ^ other officer of the company 

return, sinc^ th 7 date Tlhl of a firsi 

to the public to subscribe for j company, issued any invitation 

the annual re urn ^ 7 of the company, and where 

nnual teturn discloses the fact that the number of members of the company 


LEG. REF. 

^ 1 hesr Words vvrrc suh'!tifiil<*d for thr words 
in rcsprrt of any debentures” by S. is of 
Act XXII of 103b. 

* These words' were added, ibid. 

These words were substituted for the words 
the managers of thr eompanv,” ibid. 

* These words were .substituted for the words 
seven days,” ibid. 

NOTES. 

Sec. 32 (5) : Liability of Company and 
Officer.— Any company which makes default 
in compliance with the provisions of this 
section ipso facto, renders itself liable to the 
penalties mentioned therein. The position 
IS different as regards officers of the com- 
pany, who arc liable only in cases of know- 
ing and wilful authorization or permission 
of the default. 37 C.W.N. 1159=147 I.C. 
84«=1934 C. 63. See also 54 L.W. 726 
= (1941) 2 M.L.J. 487. 

"Default”.— -The fact that no meeting has 
been held during the year is no defence 
where the accused has been a party to the 
default, Park v. Laiuton. (1911) 1 K.B. 
5w. Afcrc arithmetical mistake, if punish- 
able See 138 I.C. 317=35 L.W. 661. 
Knowingly and Wilfully”.— These 


words connote intentional default. Where 
the evidence disclosed that the default was 
due to mere inadvertence, the accused should 
not be convicted under this section. 10 L. 
521=1929 L. 836 ; 35 L.W. 661 = 1932 M. 
497. V\ hcrc in a case in which a general 
meeting of the company was not held during 
the year, the Afanaging Director is prosecuted 
under S. 32 for wilful default in submitting 
the information required by that section, it 
is necessary for the Magistrate to come to 
a finding that he was responsible for the 
default in connection with the failure to 
hold the meeting, assuming that he cannot 
put foi^vard as a defence the impos.sibility 
of complying with the section if the failure 
to hold the meeting was due to his own 
default. It is doubtful if the accused coidd 
be convicted without the Magistrate coming 
to an independent finding that he was respon- 
sible for such default even if he had been 
previously convicted under S. 76 of the 
for such default. 45 C.W.N. 1130=74 C. 
L.J. 367. See also (1941) 2 M.L.J. 487. 

"Permits the Defauit^'.— -To constitute 
the offence under this section, specific autho- 
rization by the officer is not necessao'- I* 
he is aware of non-compliance with the 


S. 34] 
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exceeds fifty, also a certificate so signed that the excess consists wholly of persons 
who under sub-clause ( 6 ) of clause 13 of sub-section (i) of section 2 are not to be 
included in reckoning the number of fifty.] 

( 5 ) ] If a company makes default in complying with the requirements 
of this section, it shall be liable to a fine not exceeding fifty rupees for every day 
during which the default continues, and every officer of the company who knowingly 
and wilfully authorises or permits the default shall be liable to the like penalty. 


Trusts not to be entered on 
register. 


33 . No notice of any trust, expressed, implied or 
constructive, shall be entered on the register, or be 
receivable by the registrar. 


^[ 34 * (0 An application for the registration of the transfer of shares in a 

Transfer of shares company may be made cither by the transferor or the 

transferee, provided that where such application is made 
by the transferor no registration shall in the case of partly paid shares be efllecied 
unless the company gives notice of the application to the transferee and subject 
to the provisions of *[sub-scction ( 7 )] the company shall, unless objection is made 


LEG. REF. 

^ This sub-sretion was inserted and the original 
sub-section (4) re-numbered {5) by S. 15 of Act 
XXn of 1936. 

•This section was substituted by S. 16 Act 
XXII of 1930. 

• These words, brackets and figure were substi- 
tuted for the word, brackets and figure “ sub- 
section (4) ” by .S. 3 of Act (II of 1938). 

NOTES. 

requirements of the section, and takes no 
steps to have them complied with, he can 
be safely held to have “permitted the de- 
faults”. The offence is complete if the 
officer concerned knew of tlie defaults and 
permitted them. In such a case, the fact 
that the officer was away from the office 
and that the company was in charge of 
others at the time the defaults occurred 
would not absolve him from liability. 59 
C.W.N. 1152=:162 I.C. 282=1936 C. 237. 

Sec. 33: Scope and Applicability of 
Section. — Though the company may be pre- 
cluded from recognizing a trust, that would 
not prevent the (Tourt from considering the 
rights as between the parties and the pro- 
priety of the dealing by the company after 
notice given by the plaintiff of his interest 
in the shares. 33 Bom.L.R. 250=133 I.C. 
241=1931 B. 269. Where the articles of 
association of a company provided that the 
company shall have a first charge on every 
share for all debts due from the holder there- 
of, the company cannot in respect of monies 
becoming due from the shareholders to the 
company after notice of the deposit of the, 
shares by the shareholders with the wor/- 
gagee, claim priority over advances by the 
mortgagee made after such notice. The 
company is not protected by the provisions 
■of S. 33, or other provisions in the articles 
of association to the same effect. 33 Bom. 
T.R. 184. 

Sec. 34: Amendment by Act XXII of 
1936. — The Act as it stood previously did 
not lay down the procedure for the transfer 


of shares, and the same was generally left 
to be provided for in the articles of the 
company. Undue restrictions upon transfers 
and undue delay In registering transfers were 
not uncommon. This section now introduced, 
while leaving a discretion with the directors 
to refuse to transfer, requires for transfer 
an application either by the transferor or 
the transferee, notice to the transferee in the 
case of an application by the transferor in 
respect of partly paid up shares, the use of 
the proper instrument of transfer, and the 
communication of the refusal to transfer to 
the parties. It also prescribes the time limit 
within which an objection by a transferee of 
partly paid up shares should be made, and 
the refusal the company to register a 
transfer should be communicated to the trans- 
feror and the transferee. It also contains 
the procedure and presumption regarding the 
notice to be served on the transferee. [Vide 
sub-section (2).] It further makes it clear 
by sub-section (6) that there is no intention 
in anything contained in the section to affect 
the right of a company to refuse to register 
a transfer of shares, where that right exists 
by virtue of the articles. 

'‘Refusal TO transfer". —Where the direc- 
tors refuse to consent to the assignment of 
a shareholder of his shares to a transferee, 
they are not bound to state their reasons, and 
no presumption of bad faith can be drawn 
from that. 33 Bom.L.R. 184. See also 16 
B. 80; 36 B. 334. In order to vitiate thd 
exercise of their powers and in order to 
justify the interference by the Court, it 
must be clearly made out ^at the directors 
have been acting from some improper mo- 
tive, or arbitrarily and capriciously. 33 B. 
L.R. 184. Where there is provision in the 
articles of association of a company enabling 
the directors to refuse to recognise any trans- 
fer without assigning any reasons for the 
same, and thef directors in exercise of that 
power refuse to recognize a transfer and 
assign no reasons for their refusal, the 
Courts would be powerless to grant any re- 
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by tlic transferee witlun two weeks from the date of receipt of the notice, enter in 
its re<Hn(M- of members t!tc name of the transferee in the same manner and .«'ubjcct 
to the same conditions as if tlic application for registration was made by the trans- 
feree. 


(2) For the purposes of sub-section (i) notice to the transferee shall be 
deemed to have been duly given if despatched by prepaid post to the transferee at 
the address given in the instrument of transfer and shall be deemed to have been 
delivered in the ordinary course ol' po.st. 


(3) It shall not be lawful for the company to register a transfer of shares 
in or deljentures of the company unless the proper instrument of tramlcr duly 
stamped and exi ruted by the transferor and the transferee has been delivered to 
the conipany along with the srup : 

Provided t'.iat, where it is proved to the satisfaction the directors of the 
company that an instrument of tramfer signed by tl-.o transferor and transferee 
has been lo.->t, the company may, if ilur directors think fit, on an application in 
writing made by ihe transferee and beating th<^ stamp required by an instrument of 
transfer, regisurr the transfer on such terms as to indemnity as the directors may 
think fit. 


NOTES. 

lief against the company, as there would be 
no materials for them to decide upon. It is 
only in cases where tho articles lay down 
certain conditions under which a transfer 
may be refused to be recognized by the com- 
pany, or where the directors, alUiough em- 
powered to refuse without assigning reasons, 
nevertheless assign their reasons in support 
of their refusal, it will be possible for tihe 
Courts to scrutinise the conditions ami the 
reasons alleged to exist, and if they appear 
to lx: non-existent or wrong, to direct regis- 
tration of the transfer. In a suit for 
compelling registration of a transfer; the 
company pleaded justification for the refusal 
and relied 011 the articles of association which 
reserved to the company the riglit of refus- 
ing any transfer if it appeared to he against 
the interests of the company. It was held 
that the burden of proof in such matters wa^ 
on the plaintiff and not on the defendant 
Cf)tnpan)-. 69 Ml.L.J. 239=1935 M. 784. 
The articles of association of a company 
provided that the company was to have a 
first and paramount lien upon all the shares 
other than fully f*aid shares, and that the 
Board could refuse to register any transfer 
of shares while the shareholder executing the 
transfer was indebted to the company. This 
was interpreted to mean that the Board was 
not empowered to refuse to register a trans- 
fer of fully paid up shares although the 
transferor was indebted to the company, and 
t'hat their right to refuse could be exercised 
only where the shares were not fully paid 
up, and the transferor was indebted to the 
company. 57 M. 955=67 M.L.J. 599=1934 
M, 476. As to cfTcct of transfer, see 71 

I. C. 814=1924 L. 173. As to competition 
between prior private purchaser not conform- 
ing to the Act and Uic Articles of Associa- 
tion andi subsequent auction-purchaser, see 45 
M. 537=15 L. W. 470=42 M. L. 

J. 449. Where the articles of associa- 
tion empowered the Board to refuse 


to transfer shares in the register, only 
in cases where the same would be against the 
interest of the company, and where certain 
shares were transferred by the owner and all 
ncces.'ary documents properly executed were 
presented to the company, the Board could 
nut refuse registration of the transfer on a 
mere subsequent instruction from the trans- 
feror that he had been made to part with 
the shares by misrepresentation. The proper 
course for the Board would be to have the, 
transfer registered and to ask the transferor 
to have, a suit instituted for getting the 
transfer set aside. 152 I.C. 1005=1935 L. 
123. Where a discretion is given to the 
Directors of a company by its Articles of 
Association, to refuse to register the transfer 
of shares to any person whom they think 
it undesirable to be admitted to membership 


of t:iie company, it is certainly open to the 
directors to refuse to register a transfer on 
that grouofl without giving any further rea- 
sons. But if a shareholder challenges this 
undoubted right of the Directors to use 
their discretion in siioh a matter, the burden 
lies heavily on him to allege with particu- 
larity and to prove such mala fides on the 
part of the Directors as amount.s to arbitrary 
and wanton conduct. The Directors ^e not 
to be exposed to suspicion of ntala fides by 
reason merely of the fact that they 
rhosen to withhold their reasons and wh:cn 
they arc not bound to give. In such a 
■natter the opinion of the sharcJiolders is 
luitc irrelevant. So long a.s a Board o 
'ilircctors exists and particular are 

nested in them by the articles, 
ire entitled to exercise those ^wers witho^ 
ntcrfcrence by other shareholders. I ^ 
ire dissatisfied they can always remove ^ 
:)irectors. 1941 A.L.J. f3=Wl AM. ^ 
rhe transferee, in cases of ^*^*^*{*1,^ J fill 
)f shares in a company, has the "jb* ^ 
n the necessary Particulars mcM^ bjs 
,wn name as transferee and the date 
ransfer, after the death of the orig 
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(4) If a company refuses to register the transfer of any shares or debentures, 
the company shall, within two months from die date on which the instrument of 
transfer was lodged with the company, send to the transferee and the transferor 
notice of the lefusal. 

(5) If default is made in complying with sub-section (4) of this section, the 
company and every director, managei, secretary or other officer of the company 
who is knowingly a party to the default shall be liable to a fine not exceeding fifty 
rupees for every day during which the default continues. 

(6) Nothing in sub-section (3) shall prejudice any power of the company to 
register as aliarc-holder or debenture holder any person to whom the right to any 
shares in or debentures of the company has been transmitted by operation of law. 

(7) Nothing in this section shall prejudice any power of the company under 
its articles to refuse to register the traiL^fer of any shares.] 

35. A transfer of the share or other interest o^ a dcccajed membci of a company 

made by his legal representative shall, althougli the 
reprwen- representative is not himself a member, be as 

valid as if he had been a member at the lime of the 
execution of the instrument of transfer. 


36. (i) The register of members, commencing from the date of the registra- 

tion o< thc company ^[and the index of membeisl diall 
Insprctlon of rrg».cr of kept at the regincicd office of the company, and 

except when closed under the provisions of this Act 
shall during business hours (subject to such reasonable restrictions, as the company 
in general meeting may impose, so that not less than two hours in each day be 
allowed for inspection) be open to tiie inspection of any member gratis, and to the 


LEG. REF. 

'These words were inserted by S. 17 of Act 
XXII of 193C. 

NOTES. 

transferor. 45 C.W.N. 1109. Under S. 34 
(3) it is not lawful to register a transfer 
of shares in the absence of proper instru- 
ment of transfer duly stamped and executed 
by the transferor and the transferee, 
and an addition of an Article pur- 
porting to confer power on the direc- 
tors to transfer shares in the absence 
of an instrument of transfer is ultra vires 
of S. 34 of the Companies Act. 52 L.W. 
741=(1940) 2 M.L.J. 721. 

Nominal transfer. — The company, and 
the liquidator of the company in liquidation, 
are not concerned with the person paying 
the consideration for a transfer of ^arcs, 
but with the person who has signed the 
transfer form as purchaser of the shares and 
whose name is entered in the share register 
as owner of the shares. 37 Bom.L.R. 904 
= 1936 B. 24. Even though a person entered 
as transferee happens to be a nominee of the 
transferor, if the company is not informed of 
it. and if the shares have been entered in 
his name with his knowledge and consent, 
prima facie; the transferee is the contribu- 
tory who is liable in respect of those shares 
unless the transferee proves that his name 
was entered in the register fraudulently or 
without suflicient cause. 37 B.L.R. 904. 

IrR^'ULARITY and delay in RECISTElUIfG 


TRANSFF.R. — VVIierc tlie transferor and the 
transferee of shares had complied with all 
the requirements of the law to effect a valid 
transfer, and had applied to the company 
for the transfer being effected, any delay 
or irregularity in the registration of the 
same, would not vitiate the transfer, when 
it was once acquiesced in by tlie parties. If 
the company should go into liquidation 
thereafter, the transferee would be legally 
liable to the company as contributory in res- 
pect of the shares standing in his name in 
the Register. 37 Bom.L.R, 904=1936 B. 
24. A slight delay in according sanction to 
a transfer of shares w’ould not justify a 
payment of dividends to a person not yet 
entered as a member on the books of the 
company. Such a delay would not make the 
company liable to an action for damages on 
account of payment of the dividend to the 
transferor whose name appeared on the books 
of the company at tlie time. 159 I.C. 766 
=1936 L. 207. 

Sec. 36: Amendments by Act XXII of 
1936.— (0 In sub-section (1) provision has 
been made for the keeping of Uhe index of 
Members' also at the registered office. This 
amtmdment was consequential on S. 31-A 
having been newly add^ to the Act. 

(ii) Sub-section (2) has been amended, 
whereby a time-limit has been laid down, 
within which (he requirement by a member 
must be complied witli. This is in accord- 
ance with S. 98 (2) of the ^iglish Act 

(ill) Sub-section (3) provides a penalty 
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inspection of any other person on payment of one rupee, or such less sum as the 

company may prescribe, for each inspection. i[Any such member or other person 
may make extracts therefrom.] ^ 

(2) Any member or other person may require a copy of the register or of 
any part thereof, or of the list and summary required by this Act, or any part 
tliereof, on payment cf" six annas for every hundred words or fraction^ part thereof 
required to be copied ^[and the company shall cause any copy so required by 
any person to be sent to that person within a period often days, exclusive of non- 
working days and days on whicli the transfer books of the company are closed 
commencing on the day next after the day on which the requirement is received 
by the company.] 

2 [ (3) If any inspection required under this section is refu-^ed or if any copy 
required under this section is not sent within the proper period the company and 
every officer of ilie company who is in default shall be liable in respect of each offence 
to a fine not exceeding twenty rupees and to a further fine not exceeding twenty 
rupees for every day during which the refusal or default continues and the Court 
may by an order compel an immediate inspection of the register and index 01 direct 
that copies required shall be sent to the persons requiring them.] 


37. A company may, on giving =*[seven days’ previous] notice by advertise- 

I'ow<r .0 rlo«- register. newspaper circulating in the district 

which the registered office of the company is situate, 

or times not exceeding in the whole 
^[forty-five] days in each year ^[hut not exceeding thirty days at a time.] 

Power of Court to rectify /.\ ir 

register. 38. (l) If— 


{a) the name of any person is fraudulently or without sufficient cause entered 
in or omitted from the register of members of a company ; or 


LKG. REF. 

' Tliese words were acid<‘d. by S. 17, Act XII 
of 1936. 

* I'liis sub-secti(»ri was svil)sfitutcd, ihitl. 

^ These words were inserted by S, iH ifiji/. 

* Tliis word wa-s substituted for the word 
“thirty,” ihifi. 

® These words were added, ibir/. 

NOTES. 

for non-obscrvancc of the provisions of the 
section. 

Inherf.nt powfr of CotTRT. — The Court 
has inherent jurisdiction to direct a company 
to deliver a copy of the register of the 
members of the company to a shareholder 
of the company. 1936 A. 568=1936 A.L. 
J. 74^, As to riprht of inspection see also 
42 C.VV.N. 161 = 1938 Cal. 89. 

Sec. 37: Amf-ndm^-nt by Act XXII of 
1936. — The amendment extends the time 
during: which the rCBtster of members may 
be closed from 30 to 45 days, to make more 
generous allowance for those cases in which 
it is closed at two separate times during the 
year. 

Sec. 38: Scopf. and Appi icabii.tty of 
Sfction. — This section docs not confer upon 
the Court jurisdiction to make a roving 
inquiry as to whether what has happened is 
desirable or even reasonable. Where under 
the articles of a company, it had right 
and a duty to recognize only the executors 
or administrators of the deceased member 
and a member died leaving behind him his 


heir who under Hindu Law claimed to re- 
present the deceased by right of survivor- 
ship. It was held that the company could 
rightly ask such claimant to produce a pro- 
bate or a succession certificate and that the 
Court would not interfere under this se(> 
tion in such a matter. 1936 R. 52. This 
section docs not exclude the jurisdiction of 
Civil Courts to decide questions falling under 
this section. 108 I.C. 192=1928 L. 234. A 
transferee of a share can apply under this 
section or institute a suit for rectification of 


the company’s register and inclusion of his 
name therein. 28 L.W. 932=111 I.C. 225 
= 1928 M, 571. In complicated cases involv- 
ing serious question of title, the Court is not 
bound to decide the same on an application 
unrler this section. 1928 M. 571; 44 A. 151 
= 19 A.L.J. 937=65 I.C. 291. See also 
17 A.L.J. 783; 18 I.C. 481; 17 I.C. 640 
= 14 Bom.L.R. 919. The striking out of 
:hc name of .a shareholder from the register 
rontaining the names of the members amounts 
:o an omission of his name from the register 
vilhin the meaning of S. 38 (1) (<t)» 
he shareholder whose name is 
'an apply to the Court under S. 38 ( /• 

;i L.W. 741 = (194I) 2 M.L.J. 721. 

Discrctionary JiiRisncTioN.— Power or 
:ourt to bake summary action is Oiscrj^ 
innary. IIOP.L.R. 19 ' 5 =» I C 7;0 8 

C. ^1; 12 Bur.L.T. 
rhe discretion of tJ* Court 
ion is unlimited and should be used accora 
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{b) default is made or unnecessary delay takes place in entering on the 
register the fact of any person having ceased to be a member, 
the person aggrieved, or any member of the company, or the company, may apply 
to the Court for rectification of the register. 

, (2) The Court may either refuse the application, or may order rectification 
of the register and payment by the company of any damages sustained by any party 
aggrieved, and may make such order as to costs as it in its discretion thinks fit. 

(3) On any application under this section the Court may decide any question 
relating to the title of any person who is a party to the application to have his name 
entered in or omitted from the register, whether the question arises between members 
or alleged members, or bettveen members or alleged members on the one hand 
and the company on the other hand ; and generally may decide any question 
necessary or expedient to be decided for rectification of the register : 

Provided that the Court may direct an issue to be tried in which any question 
of law may be raised ; and an appeal from the decision on such an issue shall lie 
in the manner directed by the Code of Civil Procedure, 1908, on the grounds 
mentioned in section 100 of that Code. 

39. In the case of a company required by this Act to file a list of its members 

with the registrar, the Court, when making an order 
Notice to r^jstrar of rech. rectification of the register, shall, by its order, 

ira urn o rcgis cr. direct notice of the rectification to be filed with the 

registrar *[within a fortnight from the date of the completion of the order]. 


LEG. FEE. 

* Thc*sc words were added by S. 19 of .Act 
XXII of 1936. 

NOTES. 

itiK to the circumstances of each case. 47 
C, 901=60 I.C. 946; 12 Bur.L.T. 194= 
.iS I.C. 751. The proviso to this section 
must be read with reference to all t!he 
clauses of the section. 41 B. 76=18 Bom. 
L.R. 982=37 I.C. 666. See also 23 Bom. 
L.R. 1104. (Resolution by directors to 
allot unissued shares to some directors — 
Interested directors also voting — Effect). 

Rr-criFicATioN of register. — The power to 
order the rectification of the register of 
a company, on an application under this 
section is entirely a matter of discretion for 
the Court. The Court will refuse to exer- 
cise such power when the only object of the 
application is to save the expenses of taking 
out Letters of Administration and of legal 
transfer of the shares to the applicant’s name. 
12 Bur.L.T. 194=55 I.C. ^1. See also 11 
Bur.L.T. 156=49 I.C. 28^ An order for 
rectification of the company’s register by put- 
ting the transferee's name therein cannot be 
passed in a proceeding under this section; 
when the transferor is not a party. 30 
Bom. L.R. 1329=111 I.C. 337=1928 P.C. 
291 (P.C.). Where a shareholder applies to 
have his name removed from the register, 
the mortgagee of the uncalled share capital 
can oppose the application. 47 C. 901'=60 
1.(3. 946. A mere delay in making an ap- 
plication for rectification of the register 
under S. 38 is no ground in itself why 
the Court should not exercise its jurisdiction 
under the section. 20 Pat.L.T. 703=1939 
Pat. 603. S. 38 gives a wide discretion to 

CC M— 199 


the Court in the awarding of costs. 20 Pat, 
L.T. 703=1939 Pat. 603. 

Burden of proof.— According to S. 40, 
the register of members is prima fade evi- 
dence of any matters directed or authorised 
by the Act to be inserted therein. Where 
the names of certain persons are entered in 
the register as sliareholders it can be taken 
for granted that such persons are qualified 
shareholders. Where an application by a 
company for reduction of its capital is 
opposed by a shareholder on the ground 
that certain persons who have voted for the 
resolution for the reduction of the capital 
of iihe company were not duly qualified as 
shareholders so to vote, or vote at all, by 
reason of their names not having b^ pro- 
perly entered in the register or by reason 
of their names not having been on the regis- 
ter for a length of time sufficient to entitle 
them to vote, but no steps have been taken 
by the shareholder to have the register 
altered or rectified under S. 38, the burden 
is on the shareholder opposing the petition 
to substantiate his allegations, and where 
he fails to do so the application should be 
allowed. 1936 C. 327=63 C. 703=40 C. 
C.W.N. 661. 

Appeal. — A direction by the lower Court 
of an issue for trial involving a question of 
law, ^d a- decision actually arrived at on 
such issue are necessary for a right of 
appeal from suoh decision under this sec- 
tion. The appeal can be based on the 
grounds mentioned in S. 100, C. P. Code. 
41 B. 76=18 Bom. L.R. 982=37 I.C. 666. 
Order involving point of law is appealable 
44 A. 151=65 I.C. 291=1922 A. 258. 

Sec. 39: Amendment by Act XXII of 
1936.— The amendlnent provides a time • 
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Register to be evidence. 


40* The register of members shall be prima facie 
evidence of any matters by this Act directed or authorised 
to be inserted therein. 


Power for company to keep 
branch register in the United 
Kingdom. 


41- (0 A company having a share capital may, 
IV? authorised by its articles, cause to be kept in the 
United Kingdom a branch register of members (in this 
Act called a British register). 


(2) The company shall, within one month from the date of the opening of 
any British register, file with the registrar notice of the situation of the office where 
such register is kept and, in the event of any change in the situation of such office 
or of its discontinuance, shall within one month from the date of such change or 
discontinuance, as the case may be, file notice of such change or discontinuance. 

(3) ^ company makes default in complying, with the requirements of 

this section, it shall be liable to a fine not exceeding fifty rupees for every day during 
which the default continues. ® 


Regulations a 5 to British 4^; ^ British register shall be deemed to be^ 

register. part ol the company s register of members (in this^ 

section called the principal register). 

(2) It shall be kept in the same manner in which the principal register is 
by this Act required to be kept, except that the advertisement before closing the 
register shall be inserted in some newspaper circulating in the locality wherein the 
British register is kept. 

(3) The company shall transmit to its registered office in India a copy of 
every entry in its British register as soon as may be after the entry is made ; and 
shall cause to be kept at such office, duly entered up from time to time, a duplicate 
of its British register, and the duplicate shall, for all the purposes of this Act, be 
deemed to be pait of the principal register. 


(4) Subject to the provisions of this section with respect to the duplicate 
register, the shares registered in a British register shall be distinguished from the 
shares registered in the principal register, and no transaction with respect to any 
shares registered in a British register shall, during the continuance of that registration, 
be registered in any other icgistcr. 

(5) The company may discontinue to keep any British register, and thereupon 
all cntric.«f in that register shall be transferred to the principal register. 

(6) Subject to the provisions of this Act, any company may, by its articles, 
make such regulations as it may think fit respecting the keeping of a British register. 

.... ^ *[42 -A. (i) The provisions of sections 41 and 42 

““Burma/""”"' “PP'V ‘^cy =>pply in 

relation to the Unjted Kingdom. 


» 


LEG. REF. 

* I his section was iaserted by A.O., i‘»37. 

NOTES. 

limit for a rectificalion of the register of 
members ordered by the Court. The use 
of the word “compleMon" instead of the word 
‘making’ has been made to provide for the 
intermediate period which according to the 
practice iki certain Courts elapses before the 
order made is really available to the com- 
pany. 

Sec. 40: Evidence op Register and dur- 
DEN" OF p«oop.'— The register of shares of a 
company is not absolutely conclusive, but it 
is necessary not only from the point of 
view of the law, but as a matter of policy, 
to see that it is as conclusive as it can bo 
made consistently with a proper interpreta- 


tion of the Act. 37 Bont.LiR. 904=16(1. 
I.C. 638=1936 B. 24. See also 63 C. 703. 

person whose name is entered in the 
register of members is presumed to be a 
member and the onus of proving that he is 
not a member is shifle<! on him by such 
?ntry. 147 I.C. 57^1933 L. 1016. See 
ilso 33 P.L.R. 973. The burden of proving 
'onditions and failure to send notice of 
nent is on the propoundcr. 27 P.L.R. 842 
1926 L. 414. The mere entry of a shar^ 
lolder’s name in the company's register is 
nsuflicient to establish that an allotment ot 
hares was in fact made. An application 
hares like any other offer must not only ^ 
ccepted but must be commumcated to the 
erivon making the offer. 56 M. 391—64 
..T. 130=1933 M. 320. 
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(2) In the application of the said provisions to Burma, references to a British 
register shall be construed as references to a Burma rcglner.] 

43* '[(01 ^ company limited by shares, if so authorised by its articles, 

may, with respect to any fully paid>up shares, or to 
Issue of share warrants to jto^, issue under its common seal a warrant stating 

that the bearer of the warrant is entitled to the shares 
or stock therein specified, and may provide by coupons or otherw ise, for the payment 
of the future dividends on the shares or stock included in the warrant, in this Act 
termed a share-warrant. 

i[ (2) Nothing in this section shall apply to a private company.] 

44. A sltarc-warrant shall entitle the bearer thereof to the shares or stock 

_ therein specified, and the shares or stock may be trans* 

Effect of sharo warrant. delivery of the warrant. 

45. The bearer of a share-warrant shall, subject to the articles of the company, 

be entitled, on surrendering it for cancellation, to have 
Registration of name of name entered as a member in the register of mcm- 
arcr o s are-warrant. bers; and the company shall be responsible fer any loss 

incurred by any person by reason of the company entering in its register the name 
of a bearer of a share-w’arrant in respect of the shares or stock therein specified 
without the warrant being surrendered and cancelled. 

46. TIic bearer of a share-warrant may, if the articles of the company so 

provide, be deemed to be a member of the company 
Position of bearer of share- ^vithin the meaning of this Act, either to the full 

extent or for any purposes defined in the articles, 
except tha* he shall not be qualified in respect of the shares or stock specified in 
the warrant for being a director or manager of the company, in cases where such a 
qualification is required by the articles. 

47. (i) On the issue of a share-w’arrant, the company shall strike out of its 

register of members the name of the member then 
Entries in register when entered therein as holding the share? ci stock specified 
iharc-warrant issued. warrant as if he had ceased to be a member, 

and shall enter in the register the following particulars, namely : — 

(1) the fact of the issue of the w'arrant ; 

(ii) a statement of the share? or stock included in the warrant, distinguishing 
each share by its number ; and 

(iii) the date of the issue of the warrant. 

(2) If a company makes default in complying with the requirements of this 
section it shall be liable to fine not exceeding fifty rupees for every day during wliich 
the default continues, and every officer of the company who knowingly and wilfully 
continues or permits die default shall be liable to the like penalty. 

48. Until the warrant is surrendered, the above particulars shall be deemed 

^ f , to be the particulars required by tliis Act to be entered 

Surrender of rhare-warrunt. surrender. 

the date of the surrender shall be entered as if it were the date at which a person 
ceased to be a member. 


LEG. REF. 

* S. 43 wa.1 rc-numbered as sub-S. (i) 
of that section and sub-S. (2) was added by 
S. 20 of Act XXI! of 1036. 

NOTES. 

Sec. 43: Amendment by Act XXII of 
1936._Suh-scction (2) has been newly in- 
serted. The amendment has been conse- 
quential on the substitution of S. 2 (1) (13) 
for the old section and the introduction of 
the new S. 2 (O (13-A) by this amending 
Act. The issue of a bearer share-warrants is 


not compatible with the provision con- 
tained therein, relating to restriction of 
shares in the case of private companies. 
Hence the application of this section has 
been limited expressly by the amendment to 
companies other than prix'atc companies. 

Sec. 48: “Surrendek". — Surrender is good 
if it amounts to a forfeiture. It is not open 
to a shareholder to surrender his shares at 
will. Nor is it open to the company to 
accept surrender of shares unless the act of 
the company can be brought within the rules 
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Power of company to arrange A ^ • • 

for different amounts being , ^ Company, ii so authorised by its ai tides mav 

paid on shares. do any One OF more of the following things, namely : ^ 


Power of company to arrange 
or 

paid , iiiiugs, namely 

,h u on the issue of shares for a difference betu’een 

the shaieholders m the amounts and times of payment of calls on their shares 

(2) accept from any member who assents thereto the whole or a part oV the 

amount remaining unpaid on any shares held by him although no part of that 
amount has been called up ; & H 'J* mai 

(3) pay dividend in proportion to the amount paid up on each share where 
a larger amount is paid up on some shares than on others. 

Power of company limited 50. (i) A company limited by shares, if SO autho- 

by shares to alter i.s share y.sed by its articles, may alter the conditions of its 

n^^^niorandum as follows (that is to say) it may— 

(а) increase its share capital by the issue of new shares of such amount as 
It thinks expedient ; 

(б) consolidate and divide all or any of its share capital into shares oflareer 

amount than its cxi.cting shares ; ° 


NOTES. 

relating to forfeiture of shares. 1928 h. 
240=107 I.C. 594; 1924 M'. 703. There can be 
no valid surrender of shares that are not fully 
paid up, except where the shares are forfeit- 
ed as it involves a reduction of capital. 
Before this can be done the sanction of the 
Court must be obtained. 149 I.C. 869= 
1934 S. 39. A shareholder who surrenders 
his sliare does not cease to be a member, 
while a shareholder whose shares arc for- 
feited ceases to be so. 107 I.C. 594=1928 
L. 240. 

Surrender op shares — Vai.idity — Condi- 
tions. — Per Trial judpe, Rupchaud. .d.J.C. 
— There can he no valid surrender of 
shares in a limited company, which are not 
fully paid up, so as to exonerate a sub- 
scriber from his liability to pay for the sh.ares 
agreed to be purchased by him in accordance 
with the memorandum, except where shares 
arc forfeited as it involves a reduction of 
capital ; before this can be done the sanction 
of the Court must be obtained. A surrender 
which has the effect of releasing a share- 
holder from further liability’ in respect of 
his shares is equivalent to a purchase of tlic 
shares of the company and is illegal, and 
null and void. Such a surrender can only 
be supported under circumstances which 
would justify a forfeiture of the shares. .32 
S.L.R. 167=1938 Sind 187. 

Shares — Forfeiture of — Strict fuefii.- 

MENT OF CONDITIONS — NECESSITY FOR. — In the 
matter of the forfeiture of shares, technica- 
lities must be strictly observed. And it is 
not, merely tlie person whose shares are be- 
ing forfeited who is entitled to insist upon 
the strict fulfilment of the conditions pre- 
scribed for forfeiture. For, the forfeiture 
of shares may result in a permanent reduc- 
tion of the capital of a company. The credi- 
tors are therefore entitled to sec that the 
power of forfeiting shares is exercised strict- 
ly. Where the power of a company to for- 


feit shares has arisen, the Articles of Asso- 
ciation usually contain provisions as to the 
sending of notices and the like that may be 
regarded as being inserted merely for the 
protection of tlie shareholder affected. Such 
provisions may properly be regarded as be- 
ing director>’ only and capable of being waiv- 
ed by the individual shareholder. But no 
waiver by him can confer upon the company 
or its directors a power of forfeiture tliat 
they do not possess, as for example, a power 
to forfeit shares for non-payment of calls 
that are not yet due. 1938 P.C. 284= 
43 C. W. N. 205=(1939) 1 M. L. J. 98 
(P.C.). Vcf also 1940 M.W.N. 553=1940 
Mad. 873. No forfeiture of shares 


could be made unless every condition prcce- 
dait had been strictly and literally com- 
plied with. 45 C.W.N. 1075. 

Sec. 49. — The powers given under this 
sub-scction must be exercised with discre- 
tion. Galloway v. HalU Concerts Society, 
(1915) 2 Ch. 233. 

Sec. 50: Amendments by Act XXII of 
1936. — (0 Under the Act as it stood before 
the amendment, alteration of capital could 
be effected by the directors, and it was only 
an alteration involving sub-division of shares 
that had to be made in general meeting. 
One consequence was that in the former case 
of any alteration of capital by directors^ the 
Registrar’s Office had no record of the same. 
According to S. 50 of the ^glish Act, all 
these powers could be exercised only by the 
company in a general meeting. The amen - 
ments in this sub-scction (2) have followecl 
the English law, in the matter. , 

(ii) Sub-sections (3) and (4) of the ohi 
Act have been omitted in view of the nc^ 

S. 25-A introduced by this amending Act. 

(Hi) New sub-scction (4) has been in- 
serted with a view that notice shall 

at an early date to the 

:hange in the memorandum relating to 

sub-division or cancellation of shares. 


4 
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(c) convert all or any of its paid-up shares into stock and rc-convei t that 
stock into paid-up shares of any denomination ; 

(rf) sub-divide its shares, or any of them, into shares of smaller amount 
than is fixed by the memorandum, so however, that in the sub-division the proportion 
between the amount paid and the amount, if any, unpaid on each reduced share 
shall be the same as it was in the case of the share from which the reduced share 
is derived ; 

(e) cancel shares which, at the date of the passing of the resolution in that 
behalf, have not been taken or agreed to be taken by any person, and diminish the 
amount of its share capital by the amount of the shares so cancelled. 

(2) The powers conferred by this section *[* * * ♦j must be 

exercised *[by the company in general meeting]. 

3[ (3) ] A cancellation of shares in pursuance of tJiis section shall not be 
deemed to be a reduction of share capital within the meaning of this Act. 

®[(4) The company shall file with the registrar notice of the exercise of 
any power referred to in clause (d) or clause (c) of sub-section (i) williin fifteen 
days from the exercise thereof.] 

51. (i) Where a company having a share capital has consolidated and 

divided its share capital into sharer of larger amount 
Notice to registrar of con- than its existing shares or converted any of its shares into 
solidaiion of share capital, stock, or rc-convcrted stock into shares, it shall within 
conversion of sharei into stoc , days of the consolidation and division, conversion 

or I e-conversion, file notice with the registrar of the 
same, specifying the shaie consolidated and divided, or converted, or the stock 
re-converted. 

(2) If a company makes default in complying with the requirements of this 
section, it shall be liable to a fine not exceeding fifty rupees for every day during 
which the default continues, and every officer of the company who knowingly and 
wilfully authorises or permit.^ the default shall be liable to the like penalty. 


52. Where a coma ny having a share capital has converted any of its sliares 

into stock, and filed not-ce of the conversion with the 
Effect of conversion of shares registrar, all the provisions of this Act which are appli- 
into stock. cable to shares only shall cease as to so much of the 


share capital as is converted into stock ; and the register of members of the company, 
and the list of members to be filed with the registrar, shall show the amount of stock 


held by each member instead of the amount of shares and the particulars relating 
to shares hereinbefore required by this Act. 


53* (0 Where a company having a share capital, whctlicr its shares have 

or have not been converted into stock, has increased*its 
Notice of increase of share share capital beyond the registered capital, and where a 
capital or of mcm rs. company not having a share capital has increased the 

number of its members beyond the registered number, it shall file with the registrar, 
in the case of an increase of share capital, within fifteen days after the passing, 
* * * *] of the resolution authorising the increase, and in the 

case of an increase of members within fifteen days after the increase was resolved 
on or took place, notice of the increase of capital or members, and the registrar 
shall record the increase. 


LEG. REF. 

* Tlie words “ with respect to sub-division of 
shares” were omitted by S. 21 of Act XXII 
of 1936. 

• These words were substituted for the words 
** by special resolution ”, ibid. 


• Original sub-Ss. {3) and (4) were omitted 
and sub-S. (5) was re-numbered (3) and sub- 
S. (4) was added, ibid. 

• The words ‘‘ or in the case of a special 
resolution tlie confirmation ” were omitt^ by 
S. aa, ibid. 
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The notice to be given as aforesaid shall include particulars of the 
tTZ hehTu7±] ^ ^ conditions (if any) subject to which the new shara 

ti,- ^ a company makes a default in complying with the requirements 

us ^ be liable to a fine not exceeding fifty rupees for^very dav 

and default continues, and every officer of the company who knowingly 

and wilfully authorises or permits the default shall be liable to the like penalty. ^ ^ 

54. (0 A company limited by shares may, by special resolution confirmed 

Reorganization of share Conditions COn- 

capital. tamed m its memorandum so as to reorganize its share 

-1 1 u f • • 'vhethcr by the consolidation of shares ofdifferent 

classes or by the division of its shares into shares of different classes : 

nnv fPecial privilege attached to or belonging to 

of thaTcHss°' 2 r*^''''''''*^‘'''' of the sLre capital 

sImrelmMeL of the class. ^ 

he f,I ''I'”'' ‘'^'5 section, a certified copy thereof shall 

be hied with the registrar within twenty-one days after the making of the order, 

tike ‘/"'■‘u’"' f ‘he resolution shall not 

take effect until such a copy has been so filed. 


Restriction.^ on purchase by 
company or loans by com- 
pany for purcha.se of its own 
shares. 


Reduction of Share Capital. 

^[54“^- (0 No company limited by shares shall 

have power to buy its own shares or the shares of a public 
company of which it is a subsidiary company unless the 
consequent reduction of capital is cfTccted and sanctioned 
in tlie manner provided by sections 55 to 66 . 



LEG. REF. 

Sub-S. {'2) wa5 Hi.scKccl and ihr orit^inal 

rc-numbered (3) by S. 22 of Act 
XXU of 1936. 

* The words “ and confirmed at a meeting of 
shareholders of that cla.ss in the same manner 
a.s a special resolution of tlic company is required 
to be confirmed " were omitted by S. 23, ibift. 

* This section wa.s inserted by S. 24, tOirl. 

NOTES. 

Amendment nv Act XXII of 

r referring to confirmalion 

of the special resolution contained in the 
pi^viso to this sub-scction (1), in the old 
section, have been omitted by this amend- 
ment. This wa.s consequential on the substi- 
tution of the present sub-scction (2) of S. 
^ place oC the old one, 

Stope and Application of Section.— This 
section applies only to two modes of re-orga- 
mzing share capital, vh., (a) the consoli- 
dation of shares of different classes into 
shares of one class, and (6) the division of 
shares of one class info shares of different 
classes. It docs.not apply where the company 
fo abolish existing classes of 
shares and to create altogether new classes of 

598=110 I.C. f>49= 

^ resolution which has the 
elfect of sweeping away tlic rights and 
pnvilegcs attaching to the ordinary and 
deferred shares and which leaves two classes 


of shares with precisely the same rights 
IS perfectly valid and docs not require sanc- 
tion of Court. 57 A. 810=1935 A.L.J. 527 
— 1935 A. 310. But where even after this 
resolution, a deferred share cannot be sold 
as an ordinary share, a proposal to make 
fJicsc two classes of shares into one class 
involves a consolidation of the different 
classes of shares and such consolidation modi- 
fies the condition of the memorandum, and 
as such requires an order of the Court. 
(Ibid.) Where a company’s capital was 
divided into preference and ordinary shares, 
and the memorandum of association excluded 
the preference shareholders from participat- 
ing in the surplus assets in the event of 
winding up, it was held that such exclusion 
conferred "a special privilege” on the ordi- 
nary shareholders of the company within the 
meaning of the proviso in tlic section. 30 
Bom. L. R. 598=110 I.C. 649=1929 B, 
38. 

Sec. 54-A; Amendment hy Act XXII of 
1936. — This section introduces the provision 
contained in sub-scction (I) of S. 55 of 
the Act, in a considerably modified form. 
The utilization of the funds of a company 
in the purchase of its own shares has the 
result of reducing its capital and was pro- 
hibited by sub-section (1) of S. 55 in th® 
old Act. Tliis prohibition was circumvent- 
ed in some cases by advancing money oiu 
of the company's funds to their nominees 
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(2) No company limited by shares other than a private company, not being 
a subsidiary company ofa public company, shall give, whether directly or indirectly, 
and whether by means of a loan, guarantee, the provision of security or otherwise, 
any financial assistance for the purpose of or in connection with a purchase made 
or to be made by any person of any shares in the company : 

Provided that nothing in this section shall be taken to prohibit, where the 
lending of money is part of the ordinary business of a company, the lending of 
money by the company in the ordinai*y course of its business. 

(3) If a company acts in contravention of this section, the company and 
every officer of the company who is knowingly and wilfully in default shall be liable 
to a fine not exceeding one thousand rupees. 

(4) Nothing in this section shall affect the right of a company to redeem 
any shares issued under section 105-B.] 

55. n (0 ] Subject to confirmation by the Court, a company limited by 

shares, if so authorised by its articles, may by special 
Reduction of share capital, resolution reduce its share capital in any way, and in 

particular (without prejudice to the generality of the foregoing power) may — 

(a) extinguish or reduce the liability on any of it.s shares in respect of share 
capital not paid up ; or 

LEG. REF, to sue in their own name or, as a matter of 

* Original sub-j>. (i) of S. 55 was omitted convenience, for a shareholder to sue on 
and sub-Ss. (2) and (3) were re-numbered as behalf of himself and all the other share- 
(1) and (2) respectively by S. 25 of Act XXII holders. If, however, the wrongdoers are 
of 1936. also shareholders, these shareholders as a 

matter of course must be excluded from the 
NOTES. category of the plaintiffs. In a suit so 

who acquired the shares; and there was no brought, it is not sufficient to plead simply 
provision in the old Act to effectively pre- the dominance of the majority of the share- 

vent abuse. Hence, this section has been holders or what may be called the secondary 

inserted, and it follows S. 45 of the Eng- fraud. The primary fraud must be clearly 

lish Act. The subterfuge mentioned above indicated. It is the gist of the action, al- 
ls no longer possible. though no doubt the pleading or the parti- 

Increa^e of share capitai^Fraud upon culars may be so framed as to stress the 
THE Minority — Acts ultra vires — Right of dominance of the majority and the effectua- 
SuiT, PfiiNaPLES Governing. — There can of tion of the fraud through that dominance, 
course be suits by shareholders against the It is not sufficient to allege fraud against 
company for individual wrong done to them, the company generally. The wrongdoers 
Apart from individual wrong there may be must be specified and made party defend- 
suits to restrain acts ultra vires. Suits to ants to the action. It may be sufficient to 
restrain acts ultra vires and suits to restrain make them parties qua shareholders, although 
acts notwithstanding that they have the sup- if the primary wrong is that of the directors, 
port of the majority of shareholders, are it is right and proper they should be sued 
both exceptions to tlie rule that the Court qua directors. Where a decision of the 
will not interfere in the affairs of Uie com- directors is attacked on the ground that it 
pany or with the decision of the majority. is injurious to the company, the directors 
The Court interferes in cases of ultra vires should be parties. Where that act of the 
acts, because it is not an act within the con- directors so impeached has been confirmed 
stitution. In the other class of cases the Court and is still impeached on the basis that the 
interferes upon a different basis. They have directors have got that confirmation by con- 
been referred to generally as cases of "fraud trolling the majority, still those directors 
upon the minority". These cases, lioweverf should be parties. The directors may be 
arc only special examples of an action by the assailed if it is established first that the in- 
company for what is in theory regarded as a crease of capita) is for the purpose of power 
wrong done to the company; a special form and secondly that the passing of the com- 
of the suit being adopted as a matter of pany resolution confirming the increase was 
machinery to obtain relief under special and procured by their own power, by the power 
peculiar circumstances. If the wrongdoer of their dependants or by anv kind of device, 
has the balance of power, and therefore the I.L.R. (1941) 1 Cal. 30=72 C.L.J. 458= 
company docs not take action, there are two 1941 Cal. 174. 

courses open. The minority may take the Sec. 55: Proposal relating to reduction 
risk and boldly use the company’s name, op share capital^Sanction to prinoples 
The other course, and the better course, applicable, — Where an application under 
where the wrongful act is supported by the S. 55 is presented to the Court by a com- 
majority, is for the minority shareholders pany foi^- iH sdnCtion to a proposal relating 
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tr ; ‘Ir' " 

for reducing Ihte capl.T'"'"" a rcolutioa 

Application to Court for resolution forTcducingTlw^^capItarit'^m i*^k“ 

confirming order. J»narc Capital, it may apply by 

petition to the Court for an order confirming the reduc- 

V • 1 J • 


, leg. ref. 

■Ve looinote I ai p. 

' T'lic words “ atul (onfirined” 
by S. 2 *\ of Art XX 1 1 of icjof,. 


wen otniiicd 


NOTES. 

to a rcfhiction of the share capital of the 
company, the following principles arc the 
principles applicable: (1) That a company 
bas the power to reduce its capital much 
more so if the power is conferred hy the 
Arti^clcs of Association. (2) Subject to 
confirmation by the Court whicli is the safe- 
guard of the minority, the question of re- 
ducing capital is a domestic one for the 
decision of the majority. (3) The company 
1- to determine the extent, the mode and 
incidence of the reduction. (4) The 

company may reduce the share capital of 

all Its sliarcholders pro rata or may reduce 
the shares of any individual shareholder or 
any dass of shareholders wholly or in part, 
(iy 1 hat the Court has to see that interests 
oi the minority have been protected and no 
uniairness has been shown to it. (6) That 
m doing so the Court should keep in view 
the consideration that the decision has been 
arrived at by businessmen who arc fully 
cognizant of their necessities and are the best 
custodians of their interests and should 
therefore be slow to interfere 177 I C 
3f)8z=I938 Pesh. 41. also 1939 Rang'. 

Reduoion of Capital, when invaliu. — 
No action resulting in the reduction of the 
capita of a company with limited liability 
Should be permitted unless the reduction is 
eftectc<l under statutory authority or by for- 
leiture in strict accordance with the procc- 
Unre, if any, laid down in that behalf in the 
Articles of Association. Any reduction of 
capital contrary to this principle is illegal 

J78=32 liom.L.R. 
*7—1930 B. 267. The mere fact tliat the 
artidcs of association authorized the Board 
ot iJirectors to accept surrender of shares 
cannot validate the surrender if it did not 
take place in circumstances which would 

^ forfeiture. 110 l.C. 421; 
y 703=20 L.W. 74c= 

W l.C. 94. Where by the articles of asso- 
ciation, a limited company enabled persons 


who had subscribed for shares of Rs. 100 
to sever all connections with the company 
on pajment of Rs. 84, it was held that the 
article was ultra vires, and as it involved the 
reduction of share-capital the assent of the 
Lourt was required for it. 52 M. 915=57 
-l.L.J, 814—1929 M. 773. A limited com- 
pany, not in Hquidatioir, cannot make any 
payment by way of relurn of capital to its 
shareholders e.xccpt as a step in an authoriz- 

capital. 60 M.L.J. 320= 
1930 P.C. 302 (P.C.). 

Power of Court. — It is not alwa3*s essen- 
tial or necessary for the Court on a petition 
for rc<lucing of capital to satisfy itself that 
there has been a loss of the capital. The 
only serious questions with which the Court 
IS concerned is whether or not the company 
had rluly passed its special resolution to the 
effect that the capital be reduced. Where, 
however, the reduction of the capital is based 
on the ground that capital has been lost and 
unrepresented hy available assets, it is al- 
ways prudent to proceed on some evidence. 

I hat is a sound procedure and one which 
ordinarilj should be acted upon. Where 
the person opposing the petition accepts the 
statement of the company that there has 
been a loss of capital, the Court should act 
upon the assumption that there is evidence 
of loss of capital. 63 C. 703=165 l.C. 408 
= 1936 C. 327. 

Sec. 56: Amenumf-nt nv Act XXII of 
1936. — The words “and confirmed” in the 
old section have been omitted herein, since 
confirmation of special resolution has been 
atiolishcd bj' the Amending Act. [Vide S. 

81 (2) . 1 This is a mere consequential 

ainciuiment. 

Rfjjuction of share capitai^ — Confirma- 
tion — CoNsiuERATioNS FOR CouRT. — It (s an 
elementary principle of law relating to joint 
stock company that tlic Court will not inter- 
fere with the internal management of a 
company acting within its own rights and 
in fact has no jurisdiction to do so. In an 
application under S. 56 the Court i^s on y 
concerned to confirm the proposed 
and not the resolution passed by the compin>. 

The validity of the resolution cannot there- 
fore be questioned in such application, ine 


S. 60] 
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57. On and from the ^[passing] by a company of a resolution for reducing 

share capital, or where the reduction does not involve 
Addition to name of com- either the diminution of any liability in respect of unpaid 
pany of “and reduced. share capital or the payment to any shareholder of any 

paid-up share capita), then on and from ^[the making of the order confirming the 
reduction] ; the company shall add to its name, until such date as the Court may 
fix, the words “ and reduced ” as the last words in its name, and those words shall, 
until that date, be deemed to be part of the name of the company : 

Provided that, where the reduction does not involve either the diminution 
of any liability in respect of unpaid share capital or the payment to any sharc- 
liolder of any paid-up share capital, the Court may, if it thinks expedient, dispense 
altogether with the addition of the words “and reduced.” 

58 . (r) Where the proposed reduction of share capital involves either diminu- 

tion of liability in respect of unpaid share capital, or 
Objections by creditors and payment to any shareholder of any paid-up share 

credUore”^ of ist o o jccting other case if the Court so directs, 

every creditor of the company who at the date fixed by 
the Court is entitled to any debt or claim which, if that date were the commence- 
ment of the winding up of the company, would be admissible in proof agairL«t the 
company, shall be entitled to object to the reduction. 

(2) The Court shall settle a list of creditors so entitled to object, and for 
that purpose shall ascertain, as far as possible without requiring an application 
from any credUor, the names of those creditors and the nature and amount of their 
debts, or claims, and may publish notices fixing a day or days within which creditors 
not entered on the list are to claim to be so entered or are to be excluded from the 
righf of objecting to the reduction. 

59 . Where a creditor entered on the list of creditors whose debt 01 claim is 

not discharged or determined does not consent to the 
reduction, the Court may, if it thinks fit, dispense with 
the consent of that creditor, on the company securing 
payment of his debt or claim by appropriating, as the 

Court may direct, the following amount (that is to say), — 

(i) if the company admits the full amount of his debt or claim, or, though 
not admitting it, is willing to provide for it, then the full amount of the debt or 
claim ; 

(ii) if the company does not admit or is not willing to provide for the full 
amount 0^" the debt or claim, or if the amount is contingent or not ascertained, 
then an amount fixed by the Court after the like inquiry and adjudication as if the 
company were being wound up by the Court. 

60. The Court, if satisfied, with respect to every creditor of the company who 

under this Act is entitled to object to the reduction, that 

Order confirming reduc- either his consent to the reduction has been obtained 

or his debt or claim has been discharged or has been 


Power to dispense with 
consent of creditor on security 
being given for liis debt. 


LEG. REF. 

* This WQrd was substituted for the word 
“ confirmation “ by S. 27* Act XXII of lOS®- 

• These words were substituted for the words 
“ the presentation of the petition for confirming 
the reduction/’ ibid. 

NOTES. 

only questions to be considered by the Court 
arc: (1) Ought the Court to refuse its sanc- 
tion to the reduction out of regard to the 
interests of those members of the public 
who may be induced to take shares in the 
company? (2) Is the reduction fair and 
equitable as between different classes of 
shareholders? Where the reduction is 
CC.M.-200 


shared bj' all and is designed to work justly 
and equitably and where it does not involve 
diminution of any liability in respect of the 
unpaid capital or payment to any shareholder 
of any paid up capital and there i.s evidence 
regarding the loss of capital and non-repre- 
sentation of available assets, there is nothing 
to prevent the Court from confirming such 
reduction. 1939 Rang. 417. Sec also 177 
I.C. 368=1938 Pesh. 41. 

Sec. 57: Amendment dy Act XXII or 
1936. — For the word “confirmation” the 
word “passing" has been substituted, conse- 
quent on the amendment of S. 81 (2) which 
dispenses with the necessity for the confir- 
mation of any special resolution. 
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6 i. (!) Tlic registrar on production to him of an order of the Court con- 

Registration of order and of* share company, 

minute of reduction. filmg with him of a ccitificd copy ^ the 

P p each share, shall register the order and minute. 

d.pi..i2 “nTtitrtdri “iSSi x's,'” 

may dh cct^°‘'“ ''^Sistration shall be published in such manner as the Court 

and m^nute^''-fnH‘'f * registration of the order 

ments of this Arfx !-Il conclusive evidence that all the require- 

and that the si '* ' of share capital have been complied with, 
and that the share capital of the company is such as is stated in the minute. 

62. (I) The minute when registered shall be deemed to be substituted for 

Minute to form part of c^orrcsponding part of the memorandum of the 

memorandum. company, and shall be valid and alterable as if it had 

in evnrv ronw »i been originally contained therein, and shall be embodied 

in every copy of the memorandum issued after its registration. 

sectioi/^f <ihn*M default in complying with the requirements of this 

of whiHi ^ ^ ^ exceeding ten rupees for each copy in respect 

wilfnllv 'infli made, and every officer of the company who knowingly and 

wilfully authorises or permits the default shall be liable To the like penalty 

63 - (0 A member of the company, pa.t or pic.-^cnt, ffiall not be liable in 

Liability of members in res- o‘'any share to any call or contribution exc( eding 

pcct of reduced shares, m amount tbc difference (if any) bi tween the amount 

anT/ • . u 1 P^'iid* oi (as the case may be) the reduced amount, if 

^h-TTV a r r ^1 have been paid, on the .share and the amount of the 

ynare as fixed by the minute : 


oKiv » creditor, entitled in respect of any debt or claim to 

1 capital, is, by reason of his ignorance of the proceed- 

tlicir nature and effect with respect to his claim not entered 
. ** ^ creditors, and, after the reduction, the company is unable, within the 

mng o t c provi.sions of this Act with respect to winding up by the Court, to 
pay the amount of Iii.s debt or claim, then— r 

int' ^ery person who was a member of the company at the date of the regis- 
c ion ot the order for reduction and minute, shall be liable to contribute for the 
payment ot that debt, or claim an amount not exceeding the amount which he 
ou ave been liable to contiibute if the company had commenced to be wound 
up on the day before that registration ; and ‘ 


(ii) if the company is wound up, the Court, on the application of any such 
creditor and proof of his ignorance as aforesaid, may, if it thinks fit, settle accordingly 
a 1 st of persons so liable to contribute, and make and enforce calls and orders on the 
contributories settled on the list as if they were ordinary contributories in a winding 


themselves. 


( 2 ) Nothing in this section shall affect the rights of the contributories among 

. ji . jjiil't/ iji.'Ncib'J.'.'i’J 


S. 66-A] 
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64. If any officer of the company wilfully conceals the name of any creditor 

entitled to object to the reduction, or wilfully mis- 
Pcnalty on concealment of represents the nature or amount of the debt or claim of 
name of creditor. any Creditor, or if any officer of the company abeu any 

such concealment or misrepresentation as aforesaid, 
every such officer shall be punishable with imprisonment which may extend to 
one year, or with fine, or with both. 

65. In any case of reduction of share capital, the Court may require the 

Company to publish as the Court directs the reasons 
Publication of reasons for reduction, or such other information in regard 

reduction. thereto as the Court may think expedient with a view 

to give proper information to the public, and, if the Court thinks fit, the causes 
which led to the reduction. 

66. A company limited by guarantee and registered after the commencement 

of this Act may, if it has a share capital and is so autho- 
rised by its articles, increase or reduce its share capital 
in the same manner and subject to the same conditions 
in and subject to which a company limited by shares 
may increase or reduce its share capital under the 


Increase and reduction of 
share capital in case of a com- 
pany limited by guarantee 
having a share capital. 


provisions of this Act. 

^ [Variation of Shareholders' Rights. 

*[66 A. (1) If in the case of a company, the share capital of which is divided 

into different classes of shares, provision is made by 
Rights of holders of special memorandum or articles for authorising the varia- 

classes of shares. rights attached to any class of shares in the 

company, subject to the consent of any specified proportion of the holders of the 
issued shares of that class or the sanction of a resolution passed at a separatcmecting of 
the holders of those shares, and in pursuance of the said provision the lights attached 
to any such class of shares arc at any time varied, the holders of not less in the 
aggregate than ten per cent, of the isiucd shares of that class, being persons who 
did not consent to or vole in favour of the resolution for the variation, may apply 
to the Court to have the variation cancelled, and where any such application is 
made the variation shall not have effect unless and until it is confirmed by tire 
Coui t. 


(2) An application under this section must be made within fourteen days 
after the date on which the consent was given or the resolution was passed, as the 
case may be, and may be made on behalf of the shareholders entitled to make the 
application by such one or more cf their number as they may appoint in writing 
for the purpose. 

(3) On any such application the Court, after hearing the applicant and 
any other persons who apply to the Court to be heard and appear to the Court 
to be interested in the application, may, if it is satisfied having regard to all the 
circumstances of the case that the variation would unfairly prejudice the share- 
holders of the class represented by the applicant, disallow the variation and shall, 
if not so satisfied, confirm the variation. 

(4) The decision of the Court on any such application shall be final. 

(5) The company shall within fifteen days after the service on the company 
of any order made on any .such application forward a copy of the order to the 


LEG. REF. the period fixed for the application, and as 

‘ Tliis heading and S. 66*A were inserted by to the commencement of the period within 
S. 28, Act XXII of 1936. which copy has to be forwarded to the regis- 

trar. Also the words "knowingly and wil- 
NOTES. fully" have been inserted in tins amendment 

See. 66-A: Amendmf-nt by Act XXII of with a view to ensure that an unintentional 
1935. — This section is new and adopts S. 61 default is not to be penalised, 

of the English Act, with modification as to 
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and everVTfficeV^onhe'compantr^tLTs™^^ *'®.P''°''“ion, the company 

liable to a fine not exceeding fifty rupees ^ 

the expteLion ‘ varied ’ shall re^comU-uedaKordlnglty^ ' 

fi-, r t Q u Unlimited Company as Limited. 

07. (I) oub cct to the provision*; of *...,.♦• 

unlimifpri company registered as 

Registration of unlimited unamited may register under this Act as limited or any 

company as limited. re-3t"tPr^ registered as a limited company may 

unlimited company as a limited companv^sh-in registration of an 

obligations or contracts incurred or entered into " vt?" 

contracts may be enforced fn manner ‘provided bv Part VIll' of th“' A ‘ 1 °"' 
case of a company registered in pursuant of Par^ ^ ^ ^ 

the for, Sr ^egisuTtfmrrf d,e"coCpaT':nd'ma d"'""’ <='°- 

of copies of any documents with copi^ of wWch he' wa"s f."'’ - L 

of the orir^inal refristntinr* r^r tUr. ^ '' he was furnished on the occasion 

Power of unlimited com- Unlimited company having a share capital 

pany to provide for reserve “'V resolution for rcgistiation as a limited 

share capital on rc-registration. compmiy in pursuance of this Act, do either or both of 

the following things, namely : — 

amonnf nV increasing the nominal 

hv wMrh , I ■ "'f TV ‘I'at no part of the amount 

eZ-n, nnH r T " be capable of being called up except in the 

event and for the purposes of the company being wound up ; ^ 

(6) provide that a specified portion of its uncalled share capital shall not be 

capable ofbe.ng called up except m the event and for the purposes of the company 
being wound up. r r r / 

Reserve Liability of Limited Company. 

6 g. A limited company may by special resolution determine that any portion 
Reserve liability of limited 

company. Shall not be capable of being called up, except in 

^bc event and for the purposes of the company being 
\N^una up, and thereupon that portion of its share capital shall not be capable 
of being called up except in the event and for the pui poses aforesaid. 

Unlimited Liability of Direct rs. 


Limited company may have . (0 ^^1 a limited company the liability 

directors with unlimited ability uf the directors or of any director may, if so provided 

by the memorandum, be unlimited. 

(2) In a limited company in which the liability of any director is unlimited, 

1 1C dircctorr 01 the company (if any) and the member who proposes a person for 
election or appointment to the office of director shall add to that proposal a statement 
* liability of the person holding that office will be unlimited and the promoters 

officers of the company, or one of them, shall, before the person accepts the 
office or acts therein, give him notice in writing that hi.*? liability will be unlimited. 

(3) 11^ 2uy director or proposer makes default in adding such a statement, 
or tf any promoter or officer of the company makes default in giving such a notice, 
he shall be liable to a fine not exceeding one thousand rupees and shall also be liable 
ior any damage which the person so elected or appointed may sustain fr<^^ 

cfault, but the liability of the person elected or appointed shall not be affect 
by the default. 
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Special resolution of limited 
company making liability of 
directors unllmltra. 


71. (i) A limited company, if so authorised by 

its ai tides, may, by special resolution, alter its memo- 
randum so as to render unlimited the liability of its 
directers or of any director. 


(2) Upon the ‘[passing] of any such special resolution, the provisions thereof 
«hall be a.« valid as if they had been originally contained in the memorandum. 

* * * * % • ♦ • • ♦ ♦ 


PART IV. 


Management and Administration. 
Office and Marne. 


*[72. (i) A company shall as from the day on which it begins to carry on 

business, or as from the twenty-eighth day after the date 
Registered office of company, of its incorporation, whichever is the earlier, have a 

registered office to which all communications and 

notices may be addressed. 

(2) Notice of the situation of the registered office and of any change therein 
shall be given within twenty-eight days after the date of the incorporation of the 
company or of tlic change, as the case may be, to the registrar who shall record 

the same. 

(3) The inclusion in the annual return of a company of the statement as 
to the address of its registered office shall not be taken to satisfy the obligation 
imposed by this section. 

(4) If a company carries on business without complying with the require- 
ments of this section, it shall be liable to a fine not exceeding fifty rupees for every 
day during which it so carries on business.] 

Publication of name by a Every limited company — 

limited company. 


LEG. REF. 

' 'I'his word was substituted for the word 
confirmation ” by s. 29 , Act XXIl of I93^- 

* Certain words in sub-S. ( 2 ) and sub-S. ( 3 ) 
of S. 71 were omitted, ibid. 

• This section was substituted by S. 30 , ibid. 

NOTES. 

Sec. 71: Amendment by Act XXII of 
1936. —Instead of the word “confirmation" 
In the old section, the word "passing” has 
been substituted. This was consequential 
on the amendment of S. 81 (2), by which 
confirmation of any special resolution is 
rendered unnecessary. The words in the 
old Act, after “memorandum”, vis., that 
“a copy thereof shall be embodied in or 
annexed to every copy of the memorandum 
issued after the confirmation of the resolu- 
tion”, and also the old sub-section (3) which 
provided a penalty for default have been 
omitted by the amendment, as being no lon- 
ger necessary in view of the insertion of 
new S. 25-A in the Act. 

Sec. 72: Amendment by Act XXII of 
1936 . — This section has been substituted for 
the old one, as it was defective in that it 
did not lay down any time within which the 
registered office was to be set up or notice 
of its situation or any change of its situa- 
tion was to be given. This newly substi- 
tuted section makc.s provision for the same, 
and adopts S. 92 of the English Act. S. 72 


is merely permissive and not imperative; 
it only provides one of several methods 
whereby a communication or notice may be 
served on a company. 1941 Rang. 339 (S. 
B. ) . 

Registered office. — The object of requir- 
ing a company to have a registered office is 
to provide some definite place at which 
notices and other communications may be 
served on it. See S. 148, infra, which lays 
down that a document may be served on a 
company by leaving it at, or sending it by 
post to the registered office of the company. 
There are also other various provisions in 
the act, in relation to the registered office of 
the company such as provisions relating to 
the keeping of the registers of members, of 
directors, and of mortgages, accounts, 
minutes of proceedings, copies of registered 
documents, etc., as also provisions relating to 
the exercise of the right of inspection by 
members of certain books and documents 
kept at the registered office. Further, the 
situation of the registered office also fixes 
the domicile and also tlie prima facie, 
nationality of the company. It is further 
useful, with reference to the income-tax 
matters. For the change to take effect it 
is necessary that the notification should be 
given to the Registrar. It is not sufficient 
that there is a resolution to change tlie re- 
gistered office of the company. 58 C. 716 
= 133 I.C. 321 = 1931 C. 622. 
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(a) shall paint or affix, and keep painted or affixed its namp 

the outs.de of every office or place in which its business is ^rried ^ in a 

conspicuous position, in letters easily legible and in English characters 

and also, it the registered office be situate in a place beyond the local limits of the 

ordinary onpnal civil jurisdiction of a High Court, in the characters ofTne of the 
vernacular languages used m that place ; 

(1) sliall have its name engraven in legible characters on its seal ; 

(r) shall have its name mentioned in legible English characters in 111 hill, 
heads and letter paper and m all notices, advertisements and other official nubU 
canons or the company, and in all bills of exchange, hundis, prom^so^ 
endorsements, cheques and orders for money or goods purporting to b^sS^fd 

ir; stro/.iS'cZT,;:'’ -“p- - 

74- (>) It a limited company does not paint or affix, and keep painted or 

Penalties for non-publica- m i’ in manner directed by this Act it 

tionofnamc. shall bc liable to a fine not exceeding fifty rupees for 

( 2 ) If any officer of a limited company, or any person on its behalf uses 
or authorises the use o, any seal pui porting to be a seaUr the company wherein 

'""Sr^'ven as aforesaid, oi issues or authorises the issSe o^any bill- 

nanv oi si..nr''o O'- °‘hor official publication of the com- 
pany, oi s gns o. autho.ises to be ugned on behalf cf the company any bill of 

’ P' 0 "V^“ry note, endorsement, cheque or order for mLey or 

fe^mr nr e"'rr 7 ‘o be_^ issued any bill of parcels, invoice, receipt or 

affiresi H 1 "“*"0 m™'ioncd in manner 

fi riher h’e if 1'^ m “ fine not exceeding five hundred rupees, and shall 

urthcr bc personally liable to the holder of any such bill of exchange, hundi, 

promissory note, cheque or order for money or goods, for the amount diereof, unless 
the same is duly paid by the company. 

75* (i) Where any notice, advertisement cr other official publication of 

a company contains a statement of the amount of the 
Publication of authorised as ^titnoriscd capital the company such notice ad^ 

ufianitaf'’'""’"'' °‘bcr official publication shall also 

contain a statement in an equally prominent position 

tu„ -ft l it 1 <^9ually conspicuous characters of the amount of 

the capital which has been subscribed and the amount paid up. 

c company which makes default in complying with the requirements 

rl/*r *^l^ccr of the company who is knowingly a party to the 

default shall be liable to a fine not exceeding one thousand rupees. 


NOTES. 

Sec. 73. — S. 73 (o) is a penal provision 
and has to he construed strictly. The sec- 
t«on has nothing to do with advertising the 
whereabouts of a company or affording 
facilities to members of the public in finding 
>ts place of business. The words “outside 
the office” cannot he construed as outside the 
premises or outside the compound, where 
me office is in a building with a compound, 
the requirements of the section would bc 
satisfied by a board of the necessary conspi- 
cuousriess and legibility outside the office 
room inside the building. The fact that the 


company owns the whole premises makes 
no difference. Where an office is situated 
within a compound the law does not require 
the name of the company to be painted or 
affixcil outside the compound as well as out- 
side the office. I.L.R. (1941) Bom. 1P6= 
43 Bom.L.R. 105=194r Bom. 97. As to 
the liability of company on a promissory 
note executed by a secretary signing it in his 
own name on a paper printed with the name 
of the company and bearing a stan^ ' 
sion of the company, 1923 B. 29 =^ 
Bom.L.R. 355=67 I.C. 941. 
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Meetings and Proceedings. 

'[7^* (0 A general meeting of every company shall be held within eighteen 

months from the date of its incorporation and thereafter 
Annual general meeting. once at least in every calendar year and not more than 

fifteen months after the holding of the last preceding 


general meeting. 

( 2 ) If default is made in holding a meeting in accordance with the pro- 
visions o*' this section, the company and every director or manager of the company 
who is knowingly and wilfully a party to the default shall be liable to a fine not 
exceeding five hundred rupees. 


LEG. REF. 

* Tliis seciion was substituted by S, 31 of 
Act XXII of 1936 . 

NOTES. 

Sec. 76: Amendment bv Act XXII of 
1936. — This section has been substituted for 
the old one, so as to adopt the language of 
S. 112 of the English Act. Further, with a 
view to make provision in respect of com- 
panies which may be incorporated towards 
the end of a year, a definite time limit has 
been fixed for the first annual meeting, as in 
the case of the annual list and summary. 
[Vide S. 32 (1), supra.] S. 76 (1) de- 
mands that there shall be a general meeting 
held once at least in every year, i.c., one 
separate and distinct meeting every year. 
It does not mean that the same meeting can 
go on for several years being held once in 
each year. Where a meeting called and 
held on a day in one year is adjourne<I to a 
date in the next year and held on that date, 
the meeting held on the latter date, is not a 
different meeting from that which began on 
the former date; it is the same meeting and 
docs not satisfy the requirements of S. 76. 
47 L.W. 635=1938 Mad. 640=(1938) 1 M. 
L.J. 856. 

Object of general meeiing. — A general 
meeting should be held once at least in 
every year. Rules relating to the proceed- 
ings of general meeting and as regards vot- 
ing arc contained in Rr. 49 to 67 of Table 
A of Sell. I of the Act. The members of a 
company or corporation, public or private, 
can do no corporate act of a constituent 
character, such as must be done at a general 
meeting of all the members or of a quorum 
of them, unless the meeting is duly assem- 
bled, in conformity with the law of its 
organization. It has been well-said that the 
act of a majority of the corporators does 
not bind the minority if it has not been ex- 
pressed in the form pointed out by law, 
and accordingly that the act of a majority, 
expressed elsewhere than at a meeting of 
the shareholders, is not binding on the com- 
pany, as where the assent of each one is 
given separately and at different times. The 
reason is that each member has the right of 
consultation with the others, and that the 
minority have the right to be heard. In the 
line of authority establishing the foregoing 
principles, no break has been discovered, al- 
though it should be added that an election 


or other proceeding had at a meeting irregu- 
larly assembled may be valid if all attend 
and act or assent. Sub-section (3) enables 
the member of a company where there has 
been default in summoning a general meet- 
ing, to apply to the Court to direct the call- 
ing of the meeting. The order made by the 
Court has, however, not the effect of excus- 
ing the persons liable for default in sum- 
moning a general meeting. 61 C. 408=151 
I.C. 693=1934 C. 624. See also S. 79 (3) 
introduced by the Amending Act XXII of 
1936. 

“General Meeting". — Where according, 
to a requisition of certain shareholders ani 
extraordinary meeting was held, it was heldj 
that such a meeting cannot be a “general 
meeting” within the meaning of this section. I 
25 Bom.L.R. 224=72 I.C. 349=1923 B.\ 
194. But see 54 I.C. 494=21 Cr.L.J. 94. 

“Knowingly and Wilfully". — See notes 
under S. 32, supra', see. also 21 C.W.N. 
840=38 I.C. 437. The petitioner who was 
one of the managing directors of a company 
was charged and convicted under S. 76 (2). 
The evidence did not justify the conclusion 
that he was knowingly and wilfully a party 
to the default under S. 76 (1). Held, that 
he could not be convicted under S. 76 (2). 

53 L.W. 680=(194n 1 M.L.J. 702. 

Before an ordinary director of a company 
can be convicted of an offence under S. 76 
( 2 ) there must be evidence to show that he 
was knowingly and wilfully a party to the 
default under S. 76 (2). 1941 M.W.N. 

959. 

Ss. 76 (2) AND 131— Score — DeL/\y in 

HOLDING GENERAL BODY MEETING AND LAYING 
BALANCE SHEET — CONDONATION BY REGISTRAR. 
— Where the Registrar of joint stock com- 
panies condones the delay on the part of the 
directors of a company in holding a general 
body meeting, and thereby condones the 
delay in filing a balance sheet before the 
general body at its meeting, the directors 
cannot be convicted under Ss. 76 (2) and 
131. Quaere, whether the Registrar can 
condone the delay in holding a general meet- 
ing. 53 L.W. 660=1941 Mad. 504= 
(1941) 1 M.L.J. 419. Qitaere.—li is very 
doubtful if a meeting valid under the sub- 
stantive law could be invalidated by an 
article of association. 190 I.C. 551 = 
1940 Sind 87. In case of calling of a meet- 
ing on requisition, there is no presumption 
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, ( 3 ) H default is made as aforesaid, the Court may, on the application of anv 
™^panVf of a generarmeeting of the 


T77- (0 Every company limited by shares and every company limited by 

* , , . guarantee and having a share capital shall, within a 

. nual general meeting. period of not less than one month nor more than six 

. ^o*iths from the date at which the company is entitled 

to commence business hold a general meeting of the members of the company, 
which shall be called the statutory meeting. ^ 

( 2 ) The directors shall, at least twenty-one days before the day on which 
the meeting is held, forward a report (in this Act referred to as the statutory report) 
certihed as required by this section to every membei of the company. 

( 3 ) The statutory report shall be certified by not less than two directors 

ol the company or by the chairman of the directors if authorised in this behalf by 
the directors and shall state — 


(a) the total number of shares allotted, distinguishing shares allotted as 
lully or partly paid up otherwise than in cash, and stating in the case of shares partly 
paid up the extent to which they are so paid up, and in either case the consideration 
lor which they have been allotted ; 

{b) the total amount of cash received by the company in respect of all the 
shares allotted, distingui.'^hed as aforesaid ; 

(c) an abstract of the receipts of the company and of the payments made 

thereout up to a date within seven days of the date of the report, exhibiting under 

distinctive headings the receipts of the company from shares and debentures and 

other sources, the payments made thereout, and particulars concerning the balance 

remaining in hand, and an account or estimate of the preliminary expenses of the 

company showing separately any commission or discount paid on the issue or sale 
of shares ; 

{d) the names, addresses and descriptions of the directors, auditors, managing 
a^nts and manager*', if any, and secretary of the company and the changes, if any, 
which have occurred since the date of the incorporation ; 

{e) the particulars of any contract, the modification of which is to be sub- 
mitted to the meeting for its approval, together with the particulars of the modifi- 
cation or proposed modification ; 

(0 the extent to which underwriting contracts, if any, have been carried 

out ; 

(g) the arrears, if any, due on calls from directors, managing agents and 
managers ; and 


LE«. REF. 

* This srrtion was substituted hv S. '12 of At I 

xxn of 


NOTES. 

in law that the requisition is received on the 
date it bears. 190 I.C. 551=1940 Sind 87. 

Sec. 77: Amendment by Act XXII of 
1936. — The present section has been stibsti- 
tnted in the place of the old one. Under 
the old section, the obligation to hold a 
statutory general meeting was only upon tlic 
company limited by shares, and the present 
section imposes the obligation also upon 
“companies limited by guarantee and having 
a share capital”. In sub-S. (6) of the old 
section no provision was made for penalty 
in respect of a company not holding the 
statutory general meeting in time. This 
was possibly due to an inadvertent omission. 


All these defects have been remedied by the 
jircscnt section. Further, additional rc- 
(juirements to what were contained in the 
ol<l Act, have hecn provided for in clauses 
(r). (d). (/) and (tj). 

(3) of the present section. Provision nas 
also hecn introduced in this section, 
rising certification of the report by |ne 
chairman of the Directors. This 
>as adopted the law in S. 113 of the 
Knglish Act, with some modifications as to 
he times and periods fixed tlicrcin. 

"Knowinixy and wiix-ully'— 
rHE default”. — (See notes under i>. 
ut>ra) . An offence punishable under 
>ld Act hut was omitted to be so 
annot he dealt with after Uie repeal ot^ 
^ct. 41 I.C. 1008=18 Cr.LJ. 

1 P.R. 1917 (Cr.). 
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{k) the particulars of any commission or brokerage paid or to be paid in 
connection with the issue or sale of shares to any director, managing agent or 
manager or a partner of the managing agent if the managing agent is a firm or if 
the managing agent is a private company a director thereof. 

(4) The statutory report shall so far as it relates to the shart*s allotted by 
the company, and to the cash received in respect of such shares and to the receipts 
and payments of the company, be certified as correct by the auditors of the company. 

(5) The directors shall cause a copy of the statutory report certified as 
required by this section to be delivered to the registrar for registration forthwith 
after the sending thereof to the members of the company. 

(6) The directors shall cause a list showing the names, descriptions and 
addresses of the members of the company, and the number of shares held by them 
respectively, to be produced at the commencement of the meeting, and to remain 
open and accessible to any member of the company during the continuance of the 
meeting. 

(7) The members of the company present at the meeting shall be at liberty 
to dircuss any matter relating to the formation of the company or arising out of the 
statutory report, whether previous notice has been given or not, but no resolution 
of which notice has not been given in accordance with the articles may be passed. 

(8) The meeting may adjourn from time to time, and at any adjourned 
meeting any lesolution of which notice has been given in accordance with the 
articles, either before or subsequently to the former meeting, may be passed, and the 
adjourned meeting shall have the same powers as an original meeting. 

(9) If a petition is presented to the Court in manner provided by Part V 
for winding up the company on the ground of default in filing the statutory report 
or in holding tlie statutory meeting, the Court may, instead of directing that the 
company be wound up, give directions for the statutory report to be filed or a meeting 
to be held, or make such other order as may be just. 

(10) In the event of any default in complying with the provisions of this 
section every director of the company who is guilty of or who knowingly and wilfully 
authorises or permits the default shall be liable to a fine not c.\cccding five hundred 
rupees. 

(11) This section shall not apply to a private company.] 

78. (i) Notwithstanding anything in the articles, the directois of a company 

which has a share capital shall, on the requisition of 
CallinK of extraordinary holders of not less than onc-tcnih of the issued 

genera mcc ing on rcquisi ion. Capital of the company upon which all calls or 

NOTES. entitled to be given adequate information as 

Sec. 78: Amendment by Act XXII ok to the business to be transacted, as S. 78 in 
1936.— (i) Sub-S. (4) of the old Act has fact requires; but, it cannot be held that 
been omitted, consequential on the amend- unless the notice of the meeting recites all 
ment of S. 81 (2), which has rendered the facts necessary to meet every technical 
subsequent confirmation of any resolution objection which may be raised to its vali- 
unncccssary, and the old sub-section (5) has dity, the meeting held in pursuance of such 
been re-numbered as sub-S. (4) in the notice must be invalid. IW I.C. 551= 
present section, (tt) Sub-S. (5) has been 1940 Sind 87. Notice of an extraordinary 
newly inserted, on the lines of S. 114 (1) general meeting of the shareholders of a 
of the English Act. There was no provi- company must disclose all facts necessary 
sion in the old Act, corresponding to this to enable the shareholders to determine in 
sub-section. It was considered unreason- his own interest whether or not he ought to 
able to make the requisitionists incur ex- attend the meeting. The pecuniary interest 
penditure and for the directors to go free of a director in the matter of a special rcso- 
where they fail to convene the meeting, lution to be proposed at the meeting is a 
Suitable provision has been made in this material fact for this purpose. 43 Mys. 
sub-section both for recompensing the H.C.R. 396=16 Mys.L.J. 448. See also 
requisitionists and penalising the defaulting 52 L.W. 751=1941 Mad. 354=(1940) 2 
directors, without any loss to the company M.L.J. 721. Order of Court for winding 
itself. It is true that a shareholder is up based on opinion of majority of sharc- 

C.C.M.— 201 



1602 


The Civil Court Manual (ImI>erial Acts). [S. 7^ 

other sums then due have been paid, forthwith proceed to call an extraordinary- 
general meeting of the company. 

(2) The requisition must state the objects of the meeting, and must be 
signed by the requisitionists and deposited at the registered office of the company, 
and may consist of several documents in like form, each signed by one or more 
requisitionists. 

(3) If the directors do not proceed within twenty-one days from the date 
of the requisition being so deposited to cause a meeting to be called, the requisitionists, 
or a majority of them in value, may themselves call the meeting, but in either 
case any meeting so called shall be held within three months from the date ofthc 
deposit of the requisition. 

T (4) Any meeting called under this section by the requisitionists shall be 
called in the same manner as nearly as possible, as that in which meetings are to 
be called by directors. 

*[ (5) Any reasonable expenses incurred by the requisitionists by reason 
of the failure of the directors duly to convene a meeting shall be repaid to the requi- 
sitionists by the company, and any sum so repaid shall be retained by the company 
out of any sums due or to become due from the company by way of fees or other 
remuneration for their services to such ofthc directors as were in default. 

^[79. (1) The following provisions shall have effect with respect to meetings 

, of a company other than a private company not being 
and'^votes*’"^ mcciings ^ subsidiary of a public company and the procedure 

thereat, notwithstanding any provision made in the 
articles ofthc company in this behalf : — 


LEG. kKF'. 

* Sut>-S. (4) was oiniltod, orit'iiial sub-S. (5) 
was rr-ijumt)rrcd as (4) and sub-S. (5) addrd Ijy 
S. 33 of .\ti X,\I 1 of i93f). 

® This section was substituted t>y S. 34, ihid. 

NOTES. 

liohlers in tlic absence of anv resolution is 
bad. 49 C. 399=69 I.C. 241. 

Sec. 79: AMKNDMt-Nr nv Act X.XII of 
1936. — This section has been stibstitutc<l for 
the old S. 79; and this is based on S. 115 of 
the KriRlisli Act, with several substantial 
modifications. The procedure to be adopted 
at mcetitigs of the shareholders of a com- 
pany is Rcncrally laid down in the Articles 
of Association of the company, atul the pro- 
visions of old S. 79 were apjjlicablc only 
in cases where there were no provisions in 
the Articles regarding the same. This is 
also the English law, and S. 115 of the 
English Act allows of its provisions being 
overridden by the provisions made in the 
articles of the company. But in the present 
section, certain provisions such as those 
governing the notice to be given for special 
resolution, the manner of service of notices, 
the number of members entitled to dcmantl 
a poll, and the form of proxy instruments 
have been made incapable of being varied 
by the articles of the company. Further, 
this section contains a specific provision that 
agenda must accompany the notice of a 
general meeting. There has been a practice 
not uncommon in the case of several com- 
panies to deny to shareholders duly brought 
on the register the full exercise of their 
rights as shareholders until after a specified 
period; and Cl. (e) of sub-S. <1) of this 


action puts an end to that practice. 

Suit to fxercise vote. — Any shareholder 
; entitled to institute a suit to enforce his 
ight to exercise his vote. 61 M.L.J. 724 
:i932 M. 100. No matter where the meet- 
ig is held or how defectively the members 
re notified, the proceedings will bind all 
ho appear at the meeting and participate 
i it without dissent. But if a single mem- 
er having the right to be present and vot^ 

; not notified in the prescribed manner, ana 
. absent or refuses to consent to the pro- 
?c<lings held at the meeting, its proceed- 
igs will be illegal and void. But a sliare- 
oldcr actually knowing about the business 

> he transacted at a meeting cannot 

lain of insufficiency of notice. 52 B. 571 
:55 M.L.J. 697=1928 P.C. 180= 55 LA. 
74 (P.C.). The omission to mention any 
:cret arrangement is a serious defect 
1C notice. But if any omission was due 

) a hotto fide, mistake. Courts will take a 
bcral view of the matter and will not up- 
't all the proceedings on that ground on y- 

> Bom.L.R. 987=1925 B. 49 
Proxy. — The Court can under o. 

dtlc a form of proxy, and 

ulure to comply with the 

I that respect would invalidate the P ^ V 

) Bom.L.R. 197=1928 B. 80. 

roxies, proxies given by the j,.. 

ivour of its director, and proxies P> 

arsons w!|0 were „ Jj,„d 

ithin time, although he made by 

roxy out of f^L n^cmber entitled 

b’-'m. Where 
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(a) a meeting of a company other than a meeting for the passing of a special 
resolution may be called by not less than fourteen days’ notice in writing ; but 
with the consent of all the members entitled to receive notice of some particular 
meeting that meeting may be convened by such shorter notice and in such manner 
as those members may think fit ; 

{b) notice of the meeting of a company with a statement of the business to 
be transacted at the meeting shall be served on every member in the manner in 
which notices arc required to be served by Table A and for the purpose of this 
clause the expression * Table A * means that table as for the time being in force ; 
but the accidental omission to give notice to, or the non-receipt of notice by, any 
member shall not invalidate the proceedings at any meeting ; 

(c) five membcis present in person or by proxy, or the chairman of the 
meeting, or any member or members holding not less than one-tenth of the issued 
capital which carries voting rights shall be entitled to demand a poll : provided 
that in the case of a private company if not more than seven members are personally 
present, one member, and if more than seven members arc personally present, 
two members shall be entitled to demand a poll ; ’ 

{</) an instrument appointing a proxy, if in the form set out in regulation 67 
of Tabic A, shall not be questioned on the ground that it fails to comply with 
any special requirements specified for such instruments by the articles ; and 

(r) any shareholder whose name is entered in the register of shareholders of 
the company shall enjoy the same rights and be subject to the same liabilities as 
all other shareholders of the same class. 

(2) The following provisions shall have effect in so far as the articles of the 
company do not make other provision in that behalf : — 

(<j) two or more members holding not less than onc-tenth of the total share 
capital paid up, or, if the company has not a share capital, not less than five per cent, 
in number of the members of the company may call a meeting ; 

(b) in the case of a private company two members and in the case of any 

other company five members personally present shall be a quorum ; ^ 

(c) any member elected by the members present at a meeting may be chairman 
thereof ; 


(d) in the case of a company originally having a share capital, every member 
shall have one vote in respect of each share or each hundred rupees of stock held 
by him, and in any other case every member shall have one vote • 

(f) on a poll votes may be given either personally or by proxy ; 

(/) the instrument appointing a proxy shall be in writing under'the hand 
of the appointee or of his attorney duly authorised in writing, or if the appointee 
is a corporation, either under seal or under the hand of an officer or an attorney 
duly authorised ; and ^ 

(g) a proxy must be a member of the company. 


(3) If for any reason it is i^mpracticable to call a meeting of a company in 
any manner in which meetings of that company may be called or to conduct the 
meeting of the company in manner prescribed by the articles or this Act the Court 
may, cither of its own motion or on the application of any director of the company 
or of any member of the company who would be entitled to vote at the meeting 
order a meeting of the company to be called, held and conducted in such manner 
as the Court thinks fit, and where any such order is given may give such ancillary 
or consequential directions as it thinks expedient and any meeting called, held and 
conducted in accordance with any such order shall for all purposes be deemed to be 
a meeting of the company duly called, held and conducted.] 


NOTES. 

votes on the amendments proposed were 
given in person, while the votes on the 
substantive proposition were given by 


proxies m a meeting of the company held 
tor changing its memorandum, it was held 
that such votes were valid. 1928 B. 80 


1604 


The Civil Court Manual (Imperial Acts). 


tS; 80 


Representation of companies 
at meetings of other com- 
panies of which they arc 
members. 


80. A company which is a member of another company may by resolution 

of the directors, authorise any of its officials or any 
other person to act as its representative at any meeting 
of that other company, and the person so authorised 
shall be entitled to exercise the same powers on behalf 

^ of the company which he represents as if he were an 

individual shareholder of that other company. 

81. (0 A resolution shall be an extraordinary resolution when it has been 

Extraordinary and special P^^scd by a majority of not less than three- fourths of 
resolutions. members entitled to vote as are present in person 

or by proxy (where proxies are allowed) at a general 
meeting of which notice specifying the intention to propose the resolution as an 
•extraordinary resolution has been duly given. 

(2) A resolution shall be a special resolution when it has been passed 
by such a majority as is required for the passing of an extraordinary resolution 
and at a general meeting of which not less than twenty-one days’ notice specifying 
the intention to propose the resolution as a special resolution has been duly given : 

Provided that, if all the members entitled to attend and vote at any such 
meeting so agree, a resolution may be proposed and passed as a special resolution 
at a meeting of which less than twenty-one days’ notice has been given.] 

(3) At any meeting at which an extraordinary resolution ^for a special 
resolution is submitted to be passed] a declaration of the chairman on a show of 
hands that the resolution is carried shall, unless a poll is demanded, be conclusive 
evidence of the fact without proof ol the number or proportion of the votes recorded 
in favour of or against the resolution. 

{4) At any meeting at which an extraordinary resolution *[or a special 
ion is submitted to be passed] a poll may be demanded ♦ * 

**♦**♦♦] 

(5) In a case where, if a poll is demanded, it may in accordance with the 
articles be taken in such manner as the chairman may direct ; it may, if the chairman 
;so directs, be taken at the meeting at which it is demanded. 


rcsolut 

* 


LEG. KEF. 

* This sub-sretion was substituted by S. 35 

of Act xxn of 1036 - 

» These words were substituted for the words 
“ is submitted to be passed or a special resolution 
is submitted to be passed or confirmed, ’ ibid. 

* Certain words were omitted, ibid. 

NOTES. 

Sec. 81: Amendment by Act XXII of 
]936._01d sub-S. (2) has been replaced 
by the present sub-S. (2) ; and some 
quential amendments in siib-Ss. (3) arid (4) 
have been introduced. By virtue of this 
change, it is no longer necessary that any 
special resolution should be confirmed by 
a second general meeting, while it requires 
21 days’ notice to be given of the meeting 
zt which the special resolution is passed- 
The provision as to demand of a poll in 
sub-S. (4) prcviouslv has been omitted in 
the present Act. as the same has been 
provided for by the amended S- 79 of the 
Act. The amendment of this section has 
been made on the lines of S. 117 of the 
English Act. 

Ch airmail’s declaration as to vottes. — 
yAt any meeting .either for extraordinary or 


)r special resolution, the declaration by 
ic chairman on a show of hands that the 
•solution has been carried is conclusive 
ddcnce as to the passing of the resolution, 
he minutes of the meeting are inadmis- 
ble in evidence to show that the dcclarafi^ 
the chairman was not warranted. 30 

om.L.R. 598=1929 B. 38. But sef 
L.R. (1938) 1 Cal. 90=41 C.W.N. 1137 
1937 Cal. 645. Amendment of articles ot 
sociation — Failure to mention question o 
nendment in notice under S. 81 — 1* 

' the proceedings. 1940 Lah. 243. 
tion relating to question of _ 

; capital— Validity— Amendment of section 
ter adjournment of meeting— Effec 

occdurc. 1938 Pesh. 41=177 I. C. 
“Poll".— The taking of a poll is not a 
ceting of the company in the strict s 
It is a mere continuation in •aw, of a 
g at which a poll was 
a rnceting has been o^*?*"*' 

'-1" Vo./by“ even in 
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( 6 ) When a poll is demanded in accordance with this section, in computings 
the majority on the poll, reference shall be had to the number of votes to which each 
member is entitled by the articles of the company, ‘[or undei this Act,] 

( 7 ) For the purposes of this section notice of a meeting shall be deemed to be 
duly given at the meeting to be duly held when the notice is given and the meeting 
held in manner provided by the articles, ^or under this Act], 

82 . (i) A copy of every special and extraordinary resolution shall, wHhin 

fifteen days from *[the passing thereof] be printed 
R^istration and copies of qj. typewritten *[and duly certified under the signature 
special and extraordinary re- officer of the Company] and filed with the registrar 

$0 utions. who shall record the same. 

( 2 ) Where articles have been regirtcred, a copy of every special resolution 
for the time being in force shall be embodied in or annexed to every copy of the 
articles issued aftci the date of the resolution. 

{ 3 ) Where articles have not been registered, a copy of every special resolution 
shall be forwarded in print to any member at his request, on payment of one rupee 
or such less sum as the company may direct. 

( 4 ) If a company makes default in so filing with the registrar a copy of a 
special or extraordinary resolution, it shall be liable to a fine not exceeding twenty 
rupees for every day during which the default continues. 

( 5 ) If a company makes default in embodying in or annexing to a copy of 
its articles or in forwarding in print to a member when required by this section 
a copy of a special resolution, it shall be liable to a fine not exceeding ten rupccs^ 
for each copy in respect ol which default is made. 

( 6 ) Every officer of a company who knowingly and wilfully authorises or 
permits any default by the company in complying with the requirements of this 
section shall be liable to the like penalty as is imposed by this section on the company 
for iliat default. 

Minutes of proceedings of 83. (i) Every Company shall cause minutes of 

general meetings and of its all proceedings of general meetings and of its directors 
directors. to be entered in books kept for that purpose. 

( 2 ) Any such minute, if purporting to be signed by the chairman of th® 
meeting at which the proceedings were had, or by the chairman of the next succeeding 
meeting, shall be evidence of the proceedings. 

( 3 ) Until the contrary is proved, every general meeting of the company or 
meeting of directors in respect of the proceedings whereof minutes have been so 
made shall be deemed to have been duly called and held, and all proceedings had 
thereat to have been duly had, and all appointments of directors or liquidators, 
shall be deemed to be valid. 


LEG. REF. 

* These words were added by S. 35 of Act XXII 
of 1036. 

* These words w'crc substituted for the words 
“ the confirmation of the special resolution or 
from the passing of the extraordinary resolution 
as the case may be,” by S. 36, ibid. 

* These words were inserted, ibid. 

NOTES. 

(he presence of the person entitled to vote 
is valid. 30 Bom.L.R. 197=1928 B. 80. 
Undated proxy is valid but not unstamped 
proxy, where law requires a stamp. 1928 B. 
80 As to proxies given by directors of 
company, see 1928 B. 80, Second proxy, if 
revokes the previous one, see 1928 B. 80. 

Sec. 82: Amendment dy Act XXII of 
1936.— For the words "the confirmation of 


the special resolution or the passing of the 
extraordinary resolution as the case may 
be", the words "the passing thereof” have 
been substituted in sub-S. (1). This is a 
consequential change necessitated by the 
abolition of confirmation of extraordinary 
resolutions. After the words "type written" 
the words "and duly certified under the 
signature of an officer of the company" have 
been added with the object of securing the 
correctness of the records preserved in the 
Registrar’s office. Discretion of Registrar 
in refusing to record special resolution of 
company altering articles of association, see 
63 M.L.J. 917. 

Sec. 83: Amendment dy Act XXII of 
1936. — Sub-Ss. (4) to (7) have been newly 
introduced by the amendment ; and it has 
been done with a view to bring the law' 
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. books containing the minutes of proceedings of any ffcneral 

TTmenHm* Commencement of the Indian Ctompanici 

L ^ V registered office of the company and 

shall during business hours (subject to such reasonable restrictions as the company 

may by its articles or m general meeting impose so that no less than two hours in 
each day be allowed foi inspection) be open to the inspection of any member without 


[ (5) Any niember shall at any time after seven days from the meeting be 
entitled to be furnished within seven days after he has made a request in that behalf 
to the company with a copy of any minutes referred to in sub-section (4) at a charge 
not exceeding six annas for every hundred words.] 


(6) If any inspection required under sub-section (4) of this section is 
refused or if any copy required under sub-section (5) of this section is not furnished 
Within the time specified in sub-scction (5) the company and every officer of the 
company who is knowingly and wilfully in default shall be liable in respect of each 
offence to a (me not exceeding twenty-five rupees and to ^[a further fine not exceed- 
ing twenty-five rupees] for every day during which the default continues.] 

*[ (7) tbe case of any such refusal or default, the Court may by order 
compel an imm<-diate inspection of the books in respect of all proceedings of general 
meetings or direct that the copies required shall be sent to the persons requiring 
them. ] 


^[Directors. 

Directors oblit!t>tor>-. , ^ 3 -A- *[ ( ' ) Every company shall have at least 

three directors.] 

(2) This section shall not apply to a private company ^[except a private 
■company being a subsidiary company of a public company.] 


*[83-B.(t)] In default of and subject to any regu- 
Appointment of dircciors. lations in the articles of a company other than a private 

company — 


LEG. KEF. 

* Thrsr sub-srr lions were added by S. o 
Act XXII of 1936. 

* These wor<Ls were .sut>slitutcd for the word; 
“ a further fine to twenty-five rupees ” by S. 2 

and Sch. I of Art XXXIV of 1939. 

* This headint^ and S». 83-A and 83-8 were 
inserted by .S. 2 of Act XI of 1914. 

* This sub-section was substituted by S. 3^ 
of Act XXII of 1936. 

* These words were added, ibid. 

^ S. 83-Bwas rr-numbered as sub-S. (1) o; 
that section and sub-.S. (2) was added by S. 39 
ibid. 


NOTES. 

in accordance with S. 121 of the English 
Act. A period of 7 days from the meeting 
for the preparation of the minutes has been 
provided for in this section, since this task 
is sometimes entrusted to solicitors or others 
and is not always completed without some 
delay. The words "knowingly and wilfully" 
have been inserted to ensure that uninten- 
tional default is not to be penalised. 

Sec. 83-A: Amendment dy Act XXII 
OP 1936. — (») The amendment increases the 
minimum number of directors from two to 
three in the case of companies registered 
after the amendment comes into operation. 


(li) The amendment of sub-S. (2) de- 
prives the benefit of the exception in the 
case of private companies which are sub- 
sidiary companies of a public company. 
The amending Act of 1936 introduces a 
distinction between 'private companies’ and 
"private companies which are subsidiaries of 
public companies”; and the exemption 
accorded to the former by certain prow- 
sions of the Act, c.g., Ss. W-A, 86-D, 87-C, 
87-D. 91-B (3). 91-D and sub-Ss. 141 (D 
and 144 (5), is made not applicable to the 
case of the latter class of companies. A 
director or a managing director is in no wa\ 
a servant of the company; he is the agen 
of the company for carrying on its business. 
43 P.L.R. 619=1941 Comp.C. 301. 

Sec. 83-B: Amendment dy Act aaii 
OF 1936.— Sub-S. (2) has been newl^y 

inserted by the amending Act, with a Y 
to secure greater independence to the 
tors. It lays down that not le.ss . 

thirds of the whole U 

shall be persons whose period of oince 

liable to determination at any ^ jj 3 

ment of directors in .|"i;corpo- 

proviso with reference to a (his 

rated before the .commencemeM of 

amending Act. This section «s to oe 
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(i) the subscribers of the memorandum shall be deemed to be the directors 

of the company until the first directors shall have been appointed , 

(ii) the directors of the company shall be appointed by the members m 
general meeting ; and 

(iii) any casual vacancy occurring among the directors may be filled up by 
the directors, but the person so appointed shall be subject to retirement at the 
same time as if he had become a director on the day on which the director in whose 
place he is appointed was last appointed a director.] 

H (a) Notwithstanding anything contained in the articles ol a company 
other than a private company not less than two-thirds of the whole number of 
directors shall be persons whose period of office is liable to determination at any 
time by retirement ol directors in rotation : 

Provided that nothing herein contained shall apply to a company incor- 
porated before the commencement of the Indian Companies (Amendment) Act, 
1936 , where by virtue of the articles of the company the number of directors whose 
period of office is liable to determination at any time by retirement of directors in 
rotation falls below the two-thirds proportion mentioned in this section.] 

84 . ( I ) A person shall not be capable of being appointed director of a company 

by the articles, and shall not be named as a director 
Restrictions on appointment qj. proposed director of a company in any prospectus 
or advertisement of director, j^gy^d by or on bchall of thc company or in relation to 

any intended company or in any statement in lieu of prospectus filed by or on 
behalf of a company, unless, before thc registration of the articles or the publication 
of thc prospectus, or the filing of the statement in lieu of prospectus, as the case 
may be, he has by himself or by his agent authorised in writing — 

(i) signed and filed with thc registrar a consent in writing to act as such 
director ; and 

(ii) save in the case of ^[companies] not having a share capital, either 
signed the memorandum for a number of shares not less than his qualification (if 
any) *[or taken from thc company and paid or agreed to pay for his qualification 
shares] or signed and filed with thc registrar a contract in writing to take from thc 


LEG. REF. 

' S. 83-B was re-numbered as sub-S. (1) 
of that section and sub-S. (2) was added 
by S. 39. Act XX n of 1936. 

* This word was substituted for the words " a 
company limited by guarantee and ” by S. 40 
of Aft XXII of 1936. 

> llirse words were inserted, ibid. 

NOTES. 

in conjunction with the amended S. 17 (2) 
which by making the provisions of Art. 78 
of Table A applicable to all companies secures 
that all first directors of a company must 
retire at thc first ordinary meeting of the 

company. _ 

Sec. 83-B, Cl. (1). — Casual vacancy m 

this section means any vacancy occurring by 
death, resignation or bankruptcy, and not 
by eftlux of time. 61 M.L.J. 724^—34 L. 
W. 746=1932 M. 100. Articles of Asso- 
ciation-Provision for automatic re-election 
of directors— Construction — Applicability to 
co-opted directors. See I.L.R. (19^) 1 Cal. 
560 Thc articles of association of a com- 
pany provided that a person elected by the 
directors as a director can hold office till 
thc next general meeting, and that thc person 
elected at thc general meeting can hold office 
for three years. A candidate failed to get 
himself elected at thc general meeting. It 
was held that it did not in any way detract 


from the authority of the directors to co- 
opt that failed candidate for the limited 
time which would expire on the date of the 
next general meeting. 55 A. 399=1933 A. 
L.J. 290=1933 A. 344. One of the arti- 
cles of association of a company provided as 
follows; "The directors shall have power, 
at any time, and from time to time, to ap- 
point any other qualified pcr.son to be a 
director, either to fill a vacancy or as an 
addition to the Board, but so that the total 
number of directors shall not at any time 
exceed the maximum number fixed by Art. 
98, and any person so appointed shall re- 
tain his office only until thc next following 
ordinary meeting, and shall then be eligible 
for re-election". Held, that the ordinary 
power of the company in general meeting 
to appoint additional directors had not been 
excluded by thc articles of association. 190 
I.C. 551=1940 Sind 87. 

Sec. 84: Amendments by Act XXIl of 
1936. — (1) These changes made by Act XXII 
of 1936, slightly widen thc application of the 
section. The exception contained therein 
has been made applicable not only to com- 
panies limited by guarantee and not having 
a share capital, but to all companies not hav- 
ing a share capital. The amendment brings 
the provisions of S. 84 (1) into accord 
with S. 140 (1) of the English Act, (it) 
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company and pay for his qualification shares (if any) ^[or made and filed with the 
registrar an affidavit to the effect that a number of shares, not less than his quali- 
fication (if any), arc registered in his name.] 

(2) On the application for registration of the memorandum and articles 
-f if any, ] of a company the applicant shall file with the registrar a list of the persons 
who have consented to be directors of the company, and, if this list contains the 
name of any person who has not so consented, the applicant shall be liable to a 
fine not exceeding five hundred rupees. 

(3) This section shall not apply to a private company ^[or a company 
which was a priv ate company before be coming a public company] not to a prospectus 
issued by or on behalf of a company after the expiration of one year from the date 
at which the company is entitled to commence business. 

^ 5 - (0 VViihout prejudice to the restrictions imposed by section 84, it shall 

Qualification of tJirrcor. oj every director who is by the articles 

required to hold a specified share qualification, and who 
is not already qualified, to obtain his qualification within two montlif after his 
appointment, or such shorter time as may be fixed by the articles. 

* ♦ * ♦ * ♦J 

(2) ] If, after the expiration of the said period or shorter time, any un- 
qualified person acts as a director of the company, he shall be liable to a fine not 
exceeding fifty rupees for every day between the expiration of the said period or 
shorter time and the last day on which it is proved that he acted as a director. 

86. The acts of a director shall be valid notwithstanding any defect that 

may afterwards be discovered in his appointment or 
\ .ilicHty of acts of directors, qualification : Provided that nothing in this section 

shall be deemed to give validity to acts done by a 
director after the appointment of such director has been shown to be invalid. 


li:g. RF.F. 

• I hrse \Vf)rcls were added. Act XXII of 1036. 

* I hese words \v«Te inserted. lAirf. 

^ 1 he original sub-S. (2) of S. 85 was omitted 
and sub*.S. (3) was re-numbered (2) by .S. 41 
of Act XXn of 1036. 

NOTES. 

In sub-scction (2), after tlic wor<I ‘articles' 
the words 'if any' have been inserted, with 
a view to make it applicable to companies 
which have no separate articles of associa- 
tion of their own but adopt Tabic A. (tt») 
The amendment introduced in snb-scction 
(3), Z'ic., the insertion of the words ‘or a 
company .... public compan>' was 
for the purpose of making the section in- 
applicable to companies which began as pri- 
vate companies. 

Sec. 85: Amendment by Act XXII or 
1936. — The original sub-claiisc (2) in this 
section was omitted here, and the same lias 
been inserted as cl. (<i) of S. 86-1. 

Sec. 86: ARTia.ES of Association. — A 
director invalidly appointed cannot bind the 
shareholders unless so provided in the arti- 
cles of association. 1927 L. 70=109 I.C. 
662. Sec also 36 A. 412=25 I.C. 210=12 
A.L.J. 667. 

Knowledge of Directors, if knowledge 
OF COMPANY. — Though generally the know- 
ledge of the directors is not necessarily the 
l^owledge of the company, still if it is the 
duty of the director to disclose his know- 


(Ige to tlie company, then that knowledge 
lay be attributed to the company. 33 Bom. 
.R. 184. 

Hona fide Acts of Directors. — As bet- 
cen a company and third persons, the direc- 
ts dc facto arc directors de jure. 1’ 
om.L.R. 162=10 I.C. 748. Acts done 
fide by a manager or director arc valid 
I spite of a defect in their appointment not 
ily between the company and outsiders but 
so between the company and its members. 

) P.R. 1911=10 I.C. 515. The Board 
management of a Company granted a 
•atuity to an cx-sccrctary, although the 
ratuity Rules of the Company did not per- 
it such a grant. The Board of Manage- 
ent, on exception being taken to the 
• the Deputy Registrar of Co-operative 
ocictics, amended the by-laws so as to p 
it the grant, and they placed the matter 
?forc the General Body. The latter p 
resolution at a meeting 
lymcnt of gratuity. Held, that . 

ily related to the administration and mt 
il management of the affairs of tl . 

my and so long as the General 
ithin the ambit of the Articles ^f Assoaa 
Dn. any act done by them m 
anagement of the Conipan> w (hough 

and not ultra dclSatfd 

e Board of management waj 

e power to frame n^cral Body 

,ke away the power of the General 
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^[86A. (i) If any person being an undischarged insolvent acts as director 


LEG. REF. 

* This section was inserted by S. 42 of Act 
XXII of 1936. 

NOTES. 

to sanction any payment of gratuity in ex- 
ceptional cases not provided for by the by- 
laws as framed by the Board of rnanage- 
ment. This power always vested in the 
General Body and could not be taken away 
by the mere fact of delegation. 52 L.W. 
417=1940 Mad. 928=(1940) 2 M.L.J. 488. 
The assets of the company are entrusted to 
the directors to be applied to certain defined 
objects and tliey are responsible as for a 
breach of trust if they apply them to other 
objects. 168 I.C. 786=1937 Pat. 293. 
The assets of a company cannot be disposed 
of by a resolution of the Directors only. 
They can only be disposed of after the reso- 
lution of the shareholders passed at a special 
meeting called for the purpose of winding 
up the company and disposing of its assets. 

resolution passed by the Board of Direc- 
tors of a company, authorizing one of their 
members to sell the assets of the company 
for satisfaction of its debts is ultra vires 
and a transfer of property effected in pur- 
suance of such resolution is iheffcctual to 
pass any title to the transferee, more so 
when the formalities in respect of the deed 
of transfer provided by the Articles of Asso- 
ciation of the company have not been ob- 
served and the transfer has been effected 
not by the Director so authorized but by his 
agent whose autliority to act for the com- 
pany is not proved. 1938 Rang. 447; 
(1941) 1 M.L.J. 98 (P.C.). 

Act of dikfxtors ultra vires — Ratifica- 
tion DY SHAREHOLDERS— Valhhty. — To ren- 
der valid an act of the directors of a com- 
pany which is ultra vires the acquiescence of 
tlic shareholders must be of the same ex- 
tent as the consent which would have given 
validity from the first, vie., the accpiiescence 
of each and every member of the company. 
Of course, this acquiescence cannot be pre- 
sumed unless knowledge of the transaction 
can be brought home to every one of the 
remaining shareholders. By knowledge of 
the transaction is clearly meant knowledge 
of the invalidity of the transaction. There 
can be no ratification without an intention 
to ratify, and there can be no intention to 
ratify an illegal act without knowledge of 
the illegality. [(1869) 3 H.L. 171, Foil.; 
(1877) 2 A.C. 366 Rel. on.) 1938 P.C. 
284 (P.C.). 

ALI.OTMENT OF SHARES. — Persons to whom 
no notice of allotment is served cannot be 
put on tlie list of contributories at the time 
of liquidation. 36 A. 412=25 I.C. 210= 
12 A.L.J. 667. But the first directors are 
bound to see if the allotment is made in 
their names, and they cannot avoid their 
liability to pay for the shares by pleading 
their own default or negligence in not mak- 
ing the allotment of shares to themselves. 
149 I.C. 869=1934 S. 39. 

C.C.M.— 202 


Forfeiture of shares. — Where the direc- 
tors had acted inlra vires and bona fide, the 
official liquidator cannot take advantage of 
any irregularity in the procedure of the 
directors in forfeiting the shares. 109 I. 
C. ^2=1929 L. 70. But where the memo- 
randum of association gave no power to the 
directors to forfeit shares, a compromise by 
directors of unpaid calls under the guise of 
forfeiture would be ultra vires and invalid, 
and the members of the company would not 
be bound by such acts, though beneficial to 
the company unless expressly ratified by all 
the shareholders. 54 B. 178=32 Bom.L. 
R. 87=1930 B. 267. As to forfeiture of 
shares, jce also 45 C.W.N. 1075; 1940 .M. 
W.N. 5.5i=1940 Mad. 873; 1938 P.C. 284 
=43 C.W.N. 205=(1939) 1 M.L.J. 98 
(P.C.). 

Suit filed by de facto Director. — Al- 
though the appointment of a person as direc- 
tor was irregular from the outset, if he has 
continued to act as such in good faith, he is 
to be deemed a de facto director, and the 
signing by him of any plaint will be validat- 
ed under S. 86 of the Act. In a suit in- 
stituted by him, the mere raising of a doubt 
as to the validity of his appointment is not 
enough to "show" in the words of the pro- 
viso to the section that his appointment was 
invalid. Where the question as to the 
validity of appointment has been raised in 
proceedings before a Court, the appointment 
cannot be considered to be shown to be 
invalid until the Court has come to a defi- 
nite decision on the subject. Where this 
question was remitted by the appellate 
Court for a finding, and the lower Court 
recorded a finding against the validity of the 
appointment, even then it cannot be said 
that it is "shown" to be invalid within the 
meaning of the proviso to S. 86; unless and 
until the appellate Court passes a definite 
decision on the point. Hence any act that 
may have been done by such a director since 
the raising of the question in any proceed- 
ing, as to the invalidity of his appointment, 
and till the definite decision of the same 
by the Court, cannot be deemed to be in- 
valid. 9 R. 56=134 I.C. 737=1931 R. 139. 
When the question of the competency of 
the director to sign and verify a plaint is 
raised in defence, the Court cannot shut out 
evidence of facts or questions in cross-exa- 
mination which may throw light on the 
point as to whether the signing of the plaint 
in the suit was or w’as not made after the 
director’s appointment had been shown to 
be invalid. 130 I.C. 843=1931 R. 54. 

Sec. 86-A: Amendment by Act XXII 
OF 1936. — Ss. 86-.A to 86-1 have been newly 
inserted by Amending Act XXII of 1936, 
with a view to provide for the control of 
directors. S. 86-A has been enacted on the 
lines of the English Act, S. 142. The word 
‘bankrupt’ used in the English Act has been 
replaced in this section by the more familiar 
term ‘insolvent’; and while under the Eng- 
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IS. 


IncHijibilitv of bankrupt 
to act as director. 

or to both. 


or 


managing agent or manager of any company, he 
shall be liable to imprisonment for a term not exceeding 
two years or to a fine not exceeding one thousand rupees 


(2) In this section the expression * company * includes a company incorporated 
outside British India which has an established place of business within British India.] 

^[86B. If in the case of any company provision is made by the articles or by 
. . r ^tgreement entered into between any person and 

company for empowering a director or manager 
of the company to assign his office as such to another 
person, any assignment of office made in pursuance of the said provision shall, 
notwithstanding anything to the contrary contained in the said provision, be of no 
effect unless and until it is approved by a special resolution of the company : 

Provided that the exercise by a director of a power to appoint an alternate 
or substitute director to act for him during an absence of not less than three months 
from the district in which meetings of the directors arc ordinarily held, if done 
with the approval of the board of directors, shall not be deemed to be an assign- 
ment of office within the meaning of this section : 

Provided always that any such alternate or substitute director shall ipso 
facto vacate office if and when the appointer returns to the district in which meetings 
of the directors arc ordinarily held. 

Explanation . — For the purposes of the provisos to this section, the presidency- 
towns of Calcutta and Madras shall be deemed to be part of the 24 Parganas and 
Ghlnglcput Districts, respectively, and the presidency-town of Bombay shall be 
deemed to be part of the Bombay Suburban and the Thana districts.] 

*[86C. Save as provided in this section, any provision, whether contained in 

the articles of a company or in any contract with a 
Avoidanrr of pr.wisiom re- company or Otherwise, for exempting any director, 
I.cv.n^ I.abiluy of directors. or officer of the company or any person 

(whether an officer of the company or not) employed by the company as auditor 
from or indemnifying him against any liability which by virtue of any rule of law 
would otherwise attach to him in respect of any negligence, default, breach of duty 
or breach of trust of wliich he may be guilty in relation to the company shall be 
void : 


Provided that 


LEG. REF. 

* This section was inserted by S. 42 of Ac 
XXII of 1936. 


NOTES. 

lish Act 'any person who acts as director or 
cither directly or ln<lirectly takes part in or 
is concerned in the management of a com- 
pany’ is penalised this section applies only 
to ‘directors or managing agent or manager'. 
Sub-sections (2) and (4) of tfie English 
Act have been omitted as being of no appli- 
cation to this country. 

Sec. 86-B: Amenoments nv Ac-r XXII 
OF 1936. — This section is new, and has been 
inserted by Act XXII of 1936 with a view 
to control the directors and to prevent them 
from sacrificing the interests of the com- 
pany for their own benefit. It follows 
S. 151 of the English Act. The first pro- 
viso in this section is not contained in the 


?lish Act, and it has been inserted here 
make it clear that temporary appoint- 
nts of alternate or substitute directors do 
constitute an assignment of office, 
lie with the approval of the Board ot 
cctors. The 2nd proviso provides or 
absent director taking up lus dut^s 
ncdiatclv on his return. The explanation 
been added, in view of the close prox>- 
V of certain Districts to the Prcsidcnc> 
vns of Calcutta. Madras and ytt 

ec. 86-C: Amenument hy Acy a-'* 
1936._This section Is newly added oy 
XXII of 1936 and it follows S. 

Enslisl. Act. This m-ikcs .t no lower 

sihle for any director njanwer or ofhcc^ 

the company to avoid ..j jp the 

having iuirablc ^"^^.^contract 

clcs of association or in any 

1 the company. 
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(a) in relation to any such provision which is in force at the date of the com- 
mencement of the Indian Companies (Amendment) Act, 1936, this section shall 
have effect only on the cxpiiation of a period of six months from that date, and 

{b) nothing in this section shall operate to deprive any person of any exemp- 
tion or right to be indemnified in respect of anything done or omitted to be done 
by him while any such provision was in force, and 

(c) notwithsUnding anything in this section, a company may, in pursuance 
of any such provision as aforesaid, indemnify any such director, manager, officer 
or auditor against any liability incurred by him in defending any proceedings, 
whether civil or criminal, in which judgment is given in his favour or in which he is 
acquitted, or in connection with any application under section 281 of this Act in 
which relief is granted to him by the Court.] 


^ [86D, (i) No company shall make any loan or guarantee any loan made 

to a director of the company or to a firm of which such 
Loans of d-r.-ctors. director is a partner ®[or to a private company of which 

such director is a member or director.] 


(2) In tire event of any contravention of sub-section (i) any director of the 
company who is a party to such contravention shall be punishable with fine which 
may extend to five hundred rupees, and if default is made in repayment of the loan 
or in discharging the guarantee shall be liable Jointly and severally for the amount 

unpaid. 

(3) This section shall not apply to a private company (except a private 
company which is the subsidiary company of a public company) or to a banking 

company.] 

*f86 E. No director or firm of which such director is a partner or private 

company of which such dirrector is a director shall 
iJirecior not to hold oflicc without the consent of the company in general meeting 
of profit. IjqIj office of profit under the company except that 

of a managing director or manager or a legal or technical adviser or a banker : 

Provided that nothing herein contained shall apply to a director elected or 
appoint'^d before the commencement of the Indian Companies (Amendment) 
Act, 1936, in respect of any office of profit under the company held by him at the 
commencement of the said Act. 


Explanation . — For the purpeses of this section the office of managing agent 
shall not be deemed to be an office of profit under the company.] 

i[86F. Except with the consent of the directors, a director of the company, or 

the firm of which he is a partner or any partner of such 
Sanction of directors ncces- fi,-m^ or the private company of which he is a member 
arv for certain contracts. director, shall not enter into any contracts for the 

^alc, purchase or supply of goods and materials with the company, provided that 


LEG. REF. 

* This section was in.sertcd by S. 42 of Act XXI I 
of 1936. 

* i'hesc words were substituted for the words 
“ or to a private company ofwliich such director 
is a director” by S. 5 of Act II of 1938. 

NOTES. 

Sec. 86-D: Amendment by Act XXII 
OF 1936. — This section is new, and it prohi- 
bit.s the making of loans of any kind to 
directors or guaranteeing any loans made by 
a director, and provides a punishment for 
breach of the same. It must however be 
noted that prohibition is not applicable to 
eertain classes of private companies and to 


banking companies. 

See. 86-E: Amend.ment, 1936. — This 
section has been newly inserted by Act XXII 
of 1936 with a view to prevent directors or 
firms or private companies in which these 
are <Hrcctors, from holding ofliccs of profit 
under the company, except those referred 
to in the section. Offices of profit held by 
ilirectors elected or appointed before this 
amendment are expressly saved from the 
operation of this section. The explanation 
makes it clear that 'managing agents’ shall 
not be deemed to hold any office of profit 
under the company. 

Sec. 86-F. — This section lias been added 
by Act XXII of 1936. By virtue of tliis 
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nothing herein contained shall affect any such contract or agreement for such 
sale, purchase or supply entered into before the commencement of the Indian. 
Companies (Amendment) Act, 1936.] j . 

^[ 06 G. (1) The company may by extraordinary resolution remove any” 

Rrmoval of directors. director, whose period of office is liable to determination 

at any time by retirement of directors in rotation, before 

the expiration of his period of office and may by ordinary resolution appoint another 
person in liis stead. The person so appointed shall be subject to retirement at the 
same time as if he had become a director on the day on which the director in whose 
place he is appointed was last elected director. A director so removed shall not be 
reappointed a director by the board of directors. 

(2) This section shall not apply to directors elected or appointed before the 
commencement of the Indian Companies (Amendment) Act, 1936.] 


Restrictions on powers of 
directors. 


'[86H. The directors of a public company or of a 
subsidiary company of a public company shall not except 
with the consent of the company concerned in general 
meeting, — 


(ti) sell or dispose of the undei taking of the company ; 
{b) remit any debt due by a director.] 


Varaiion of office of director. ( 0 The office of a dircctoi shall be vacated 

if 


(a) he tails to obtain within the time specified in sub-scction (i) of section 
time thereafter ceases to hold, the share qualification, if any, neces- 
sary for his appointment, or 

{b) he is found to be of unsound mind by a Court of competent jurisdiction^ 


or 


(c) he is adjudged an insolvent, or 

(r/) he fails to pay calls made on him in respect of shares held by him within 
six months Irorn the date of sudi calls being made, or 

(f) he or any firm of which he is a partner or any private company of which 
he is a director without the sanction of the company in general meeting accepts or 
holds any office of profit under the company other than that of a managing director 
or manager or a legal or technical adviser or a banker, or 

(/) he absents himself from three consecutive meetings of the dircctoisor 
Irom all meetings of the directors for a continuous period of three months whichever 
is the longer without leave of absence from the board of directors, or 

(g) he or any firm of which he is a partner or any private company of which 
he is a director accepts a loan, or guarantee from the company in contravention 
of section 86D, or 

(h) he acts in contravention of section 86F. 


LEG. RFF. 

* This section was inserted by S. 42 of .‘\ct 
XXII of 1936. 

* This figure was substituted for the figure 
“ 84 ” by S. 4 of Art 11 of I03». 

NOTES. 

section no director or firm in which also 
he is a director can enter into any contract 
with the company except with the sanction 
of the Board of Directors. 

Sec. 86-G. — This section is newly added 
by Act XXII of 1936 and it makes provision 
for the removal of directors (excepting 
those who have been elected or appointed 
before the coming into force of this amend- 
ment), instead of leaving the matter to be 


provided for in the articles of association. 

Sec. 86.H.— This has been inserted by 
Act XXII of 1936. It restricts the powers 
of the directors, and requires the ‘^ons 
of the general meeting for tlic sale or 
disposition of the undertaking of the 
pany, and also for remitting any debt due 


a director. . , 

Sec. 86-1.— This section has been new y 

erted with a view to make 'J 

Act itself for the vacation of office of 

ector instead of leaving ""Vs' iat°on 
ivided for in the articles “f 

(1) (o) reproduces here the prov 
id. was previously contained m 

)-CI. (2) of s. 85. 
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(i) Nothine contained in this section shall be deemed to preclude a company 
from providing by its articles that the office of director shall be vacated on grounds 

additional to those specified in this section.] 

ir 87 (i) Every company shall keep at its registred office a register of its 
^ ^ directors, managers and managing agents containing 

Register of directors, mana- with respect to each of them the following particulars, 
^ers and managing agents. . — 

(a) in the case of an individual, his present name in full, any former name or 
•surname in full , his usual residential address, his nauonahty and, if that nationality 
is not the nationality of origin, his nationality of origin and his business occupation 
if any, and if he holds any other directorship or directorships the particulars of such 

directorship or directorships ; j • j 

(b) in the case of a corporation, its corporate name and registered or 

principal office, and the full name, address and nationality of each of its 

directors ; and , • , . r u 

(c) in the case of a firm, the full name, address and nationality of each partner, 

and the date on which each became a partner. 

( 2 ) The company shall within the periods respectively mentioned in this 
sub-section send to the registrar a return in the prescribed form containing the 
particulars specified in the said register and a notification in the prescribed form 
of any change among its directors, managers or managing agents or in any of the 

particulars contained in the register. • , r 

The period within which the said return is to be sent shall be a period ol 
fourteen days from the appointment of the first directors of the company and the 
period within which the said notification of a change is to be sent shall be fourteen 
days from the happening thereof. 

( 2 ) The register to be kept under this section shall during business hours 
(subiect to such reasonable lestrictions as the company may by its articles or in 
general meeting impose, so that not less than two hours in each day be allowed for 
inspection) be open to the inspection of any member of the company without charge 
and of any other person on payment of one rupee or such less sum as the company 

may impose for each inspection. r j r 1 • 

fa) If any inspection required under this section is refused or if default is 
made in complying with sub-section (0 o[ sub-section ( 2 ) of this section the 
company and every officer of the company who is knowingly and wilfully in default 

shall be liable to a fine of fifty rupees. 


LEG. REF. 

‘ This section was substituted by S. 43 ot Act 
XXII of 193^. 

NOTES. 

Sec. 87: Amendment by Act XXII or 
1936 —This section has been substituted in 
the place of the old one by Act XXII of 
1936 and it follows S. 144 of the English 
Act. This makes provision for the register 
of directors, managers and managing agents, 
containing the prescribed particulars, kept 
corrected and open to inspection. Under 
the old section there was no time-limit pre- 
scribed for filing with the Registrar a copy 
showing the changes, and such changes were 
rarely reported to the Registrar and if at 
all after inordinate delay. Nor was there 
anv provision therein for the inspection of 
the reeister by the members. These defects 
have been rectified by the present amend- 
ment. 58 C. 882 and 35 L.W. 661, which 
were decided under the section as it stood 


before the amendment are no longer good 
law, as now a 'time-limit* has been fixed by 
the amending section. Hence the penalty 
provided for default in compliance with the 
section can no longer be evaded. 

Constructive notice. — It was held in 37 
Bom.L.R. 978=161 I.C. 126=1936 B. 62. 
that it cannot be said that persons dealing 
witii a company have notice of the contents 
of all the documents on the file of the parti- 
cular company; and that merely because a 
list of directors has to be filed with the 
Registrar under S. 87 of the Act, it cannot 
be said that persons dealing with the com- 
pany have notice of who the directors of 
the company arc. But it is doubtful if this 
decision will be good law now in view of 
the provision introduced in the amended 
section, as to the inspection of the register 
of director, etc., by the members and the 
public at the company’s office on every 
business day for a period of not less tlian 
2 hours. 



1614 


The Civil Court Manual (Imperial Acts Jr 


[S. 87 A 


(5) In the case of any such refusal, the Court on application made bv the 

person to whom inspection has been refused and upon notice to the comoanv 

may by order direct an immediate inspection of the register.] ^ ^ 

^[Managing Agents. 

87A. (i) No managing agent shall, after the commencement of the Indian 

r, . r. • . r Coo^panies (Amendment) Act, 1936, be appointed 

of more than ’twenty ^ears at 


LKG. REF. 

* This heading and S. 87.\ were Inscrlcd by 
S. 44 of Art XXII of 1938. 

NOTES. 

Sec. 87 -A: Amknumknts — Manac.inc. 
Acknts. — Ss. H 7 -A to 87-1 have been in- 
serted by the Amending Act XXII of 1936 , 
and they deal with the subject of managing 
agents. They <IeaI with their appointments, 
the con<litions applicable to them, their re- 
muneration. and the restrictions imposed on 
them as to the obtaining of loans, the pur- 
chase of shares of other companies under 
tlicir management, the issue of debentures, 
the engaging of themselves in an\' other 
competitive business, and the appointment 
of directors. These subjects will be dealt 
with in greater detail under each of the 
sections following. It will be useful to give 
here a general idea as to the system of 
matiaging agency, wliicli lias been for the 
first time brought now within the purvitw 
of the legislature. This institution of 
managing agency is one which is peculiar to 
this cf)untr\’, and it is not to he fount! in this 
form in any otiicr part of the world. 1'his 
SNstem owes its origin to the fact tlmt in 
this country tliere have been no facilities 
fr»r obtaining financial assistance in the case 
of corporations. Hanks aiul mone) letukrs 
have been unwilling generall) to advanre 
monies to companies without having the 
guarantee of some tliirtl {larty of undoubted 
financial stability. The people abo, having 
been unaccustomed to companies which have 
been only of recent growth in this country, 
have been unwilling to invest their monies 
in such concerns unless they were assured 
of their proper management and conduct by 
persons of approved commercial ability and 
experience. Owing to these circumstances, 
there came into existence two classes of 
persons, 1*1.?.. (») those of well-known finan- 
cial standing who were in a position to 
advance their own monies or to obtain on 
their credits from their friends or banks, 
monies needed for the carrying on of the 
business of the companies; and (»i) those 
men of commercial experience who under- 
took the responsibility of incorporating an<l 
managing the companies. Taking advan- 
tage of their importance in connection with 
the formation and conduct of the companies, 
they often stipulated to keep the practical 
management of the companies in their own 
hands for very long periods, and sometimes 
hereditarily also in their families. They 


also managed to have their remunerations 
and commissions fixed at extraordinarily 
high rates, irrespective of the profits earned 
by the company. They generally had the 
liberty to engage in other competitive trades 
on their own account, using the funds of 
the companies under their management for 
the purpose, and thereby causing great loss 
to these companies. Thus, being in a posi- 
tion to <lictatc terms, these agents generally 
procured for themselves terms which when 
critically examined were sometimes in the 
nature of unconscionable bargains. The 
terms contained usually in their contract of 
management providing for their conduct 
being supervised by the directors of the 
company, and for their removal for dis- 
honesty or fraud by the shareholders often 
provcil ilhisory, since the managing agents 
almost in all instances contrived to have the 
directorate packed with men subservient to 
them and to have the shares issued and rules 
framed in such a way as to have effective 
control over the votes of the sliareholdcr.s. 
Thus it was very often found impossible to 
ba\'e them under control in any manner or 
to have tlicm removed. This is but the dark 
sifle of the picture, and the abu.se of the 
powers by some of the managing agencies. 
On the other hand in several instancc.s, it 
has been also found that the managing 
agents in tliis country have been mainly 
rc'^ponsible for the prosperity of many of 
the industrial concerns in this country. But 
for the aid and assistance of the managing 
agents, and the driving force ad skill in 
the organization and management brought to 
bear by them, many an in<lustrial concern 
in this country would not have come into 
existence at all, or would have languished 
in their infancy. Under the circumstances 
narrated above, the system of nianaging 
agency came for criticism and consideration 
from time to time. One .set of pcrson.s con- 
tended that the system had outlived »ts 
utility and was now exhibiting only its dark 
features that it should be abolished alto- 
gether by statute. Another set of persons 
emphasised on the advantages of the sysicni, 
and contended that it should not be »titcr- 
fered with by legislation, and that parties 
should be left free in the matter of sucii 
contracts. There was still a third part> 

which steered a middle course, and w^tea 

that the system 

altogether, but that the Act should provjidc^ 

suitable provisions for e»c 

tenure of office, appointment, powers, etc. 
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(2) Notwithstanding anything to the contrary contained in the articles of 
a company or in any agreement with the company a managing agent of a company 
appointed before the commencement of the Indian Companies (Amendment) 
Act, 1936, shall not continue to hold office after the expiry of twenty years from 
the cxjmmcncement of the said Act unless then reappointed thereto or unless he has 
been reappointed thereto before the expiry of the said twenty years. 


NOTES. 

The agitation regarding these matters 
became very wide and insistent especially as 
a consequence of the deplorable failure of 
several industrial concerns under the control 
of manging agents in recent years. The 
Government felt that it could no longer keep 
quite without interfering in the matter. The 
point.s. therefore, for the Government to 
consider were, whether there was any neces- 
sity for its interference at all, and if so. 
to what extent, i.c., whether to abolish the 
system altogether or to have the same regu- 
lated by legislation. To decide as to this 
matter, the Government appointc<l com- 
mittees to investigate into the matter and 
also invited the (^pinions of several res- 
ponsible bodies. As a result of these in- 
quiries and after considering the several 
opinions regarding this matter from respon- 
sible bodies, the Government was convinced 
that there were certainly very serious abuses 
in the system, but that no case was made 
out for the abolition of the system altogether, 
and that a good case had been ma<le out for 
the remedying of tho.se abuses by legislative 
enactment. In this st.ate of things, the 
Government decided to allow the system of 
managing agency to function, and at the 
same time to prescribe by legislation the 
necessary and adequate limits as to its func- 
tion, powers an<l privileges. The following 
matters were found to be some of the 
serious abuses, and the Government deter- 
mined as follows; — (») That the Act should 
contain some provisions regarding their 
appointment, tenure of oflice, remuneration, 
etc., beyond which the managing agents 
would not be able to go without the 
specihe sanction and approval of the share- 
holders. (u) That legislative provision 
should be made for the shareholders having 
a fair and real chance of having their say 
in matters connected with the conduct and 
management of the business, (lu) That the 
period of managing agents should be fixed 
and limited to a certain number of years. 
(iv) That provision should be made for the 
election of an independent directorate, who 
siiould have an effective supervision over 
the managing agents, (v) That the manag- 
ing agents should be prohibited by legis- 
lation from obtaining loans from the com- 
panies under their management either for 
themselves or for some other companies 
under their management, (vi) That their 
powers regarding entering into any contract 
with the company under their management 
for the purchase, sale or supply of goods 
to the compay, should be restricted in some 
respects, (vii) That restrictions should be 
imposed regarding the transfer of their 


office, and the charging or assigning of their 
remuneration or any part thereof, (w'li) 
That their power to appoint directors 
should be restricted to certain proportion. 
(i>) That the managing agents shall be re- 
movable even before the expiry of the period 
of their appointment, in certain contingen- 
cies, c.< 7 ., insolvency or conviction for cer- 
tain criminal offences, (x) That there 
should be legislative prohibition against 
their engaging themselves in any business 
which is competitive of the business under 
their management as managing agents. 
There was still further difficulty as to what 
should be done with reference to the exist- 
ing managing agencies. The cry was raised 
that if the legislature touched the existing 
agencies it would mean a violation of the 
principle of sanctity of contracts and that 
any provision which would be made would 
be treated as ex-proprietary legislation. It 
was, on the other hand, pointed out by the 
Government that although it was the duty of 
every Government to see that the sanctity 
of contracts should be preser\'ed, still it 
would be failing in its duty if, being convin- 
ced that reforms were needed, it held up 
its hands merely because legislation wa.s 
likely to affect contracts. It was also point- 
ed out that it was on this principle that seve- 
ral Acts were recently enacted for granting 
relief to debtors; and that these enactments 
affected not only contracts but even adjudi- 
cations of Courts of competent jurisdiction 
in cases in which unhappy debtors were 
concerned. In view of all the abovesaid 
conclusions reached by the Government it 
brought forward a bill embodying certain 
provisions for the purpose of remedying the 
defects and abuses found in the working of 
the system of managing agency. The mat- 
ter was thoroughly examined bv the select 
committee of the legislature, and the bill a.s 
it emerged from the committee was with a 
few modifications passed into law. This 
section has been introduced by Act XXII 
of 1936. By this section, all new appoint- 
ments of managing agents are to be for a 
period not exceeding 20 years at a time. 
In the case of existing ageticies, notwith- 
standing the terms of their agreement or any 
proyi.sion in the articles of association, the 
period of office is to come to an end after 
20 years. With a view to safeguard the 
rights of existing agents, the terms of office 
of many of whom will come to an end within 
20 years, the section provides that no such 
termination will be effective unless the 
moneys due to the outgoing agents arc paid* 
off, and that in respect of all liabilities and 
obligations properly incurred by them, they 
would have by way of indemnity a charge 
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(3) A managing agent whose office is terminated by virtue of the provisions 
of sub-section (2) shall upon such termination be entitled to a charge upon the 
assets of the company by way of indemnity for all liabilities or obligations properly 
incurred by the managing agent on behalf of the company sub ject to existing charges 
and encumbrances, if any. 

(4) The termination of the office of a managing agent by virtue of the 
provisions of sub-section (2) shall not take effect until all moneys payable to the 
mnagiiig agent for loans made to or remuneration due up to the date of such ter- 
mination from the company are paid. 

(5) Nothing in this section shall apply to a private company which is not 
the subsidiary company of a public company.] 


Conditions applicable to 
managing agents. 


*[873. Notwithstanding anything to the contrary 
contained in the articles of the company or in any 
agreement with the company — 


(rt) a company may, by resolution passed at a general meeting of which notice 
has been given to the managing agent in the same manner as to members of the 
company, remove a managing agent il he is convicted of an offence in relation to 
the affairs of the company punishable under the Indian Penal Code, and being 
under the provisions oi the Code of Criminal Procedure, 1898, non-bailablc ; and 
for the purposes of this clause, where the managing agent is*a firm or company 
an offence committed by a member of such firm or a director of or an officer holding 
a general power of attorney from such company shall be deemed to be an offence 
committed by such firm or company ; 

Provided that a managing agent shall not be liable to be removed under the 


provisions hereof if the offending member, director or officer as aforesaid is expelled 
or dismissed by the managing agent within thirty days from the date of his convic- 
tion or il'his conviction is set aside on appeal ; 

{h) the office of a managing agent shall be vacated if he is adjudged insolvent; 

(c) a transfer of his office by a managing agent shall be void unless approved 
by the company in general meeting : 

Provided that in the case of a managing agent’s firm a change in the partners 
thereof shall not be deemed to operate as a transfer of the office of managing agent, 
so long as one of the original partners shall continue to be a partner of the managing 


LEG. REE. 

* This section was inserted by S. .J4 of Act 
XXII of 1936. 


NOTES. 

on the assets of the company, subject to 
the existing charges, if any. Note that no 
compensation has been provided for in the 
case of existing agents whose term of office 
would come to a premature end as a result 
of the enactment of this section, for the 
obvious reason that it will not be just to 
penalise the company for the termination of 
tenure of office of such agent by operation 
of law. The fair time-limit of 20 years has 
been fixed for the managing agents to show 
by the results of their management that they 
are indispensable, while from the point of 
view of the shareholders, it will give them 
an opportunity of considering every twenty 
years how the managing agents have carried 
on, and if they are dissatisfied or find they 
can do without the managing agents, they 
may have an opportunity of doing away 


ith them. 

Sec. 87-B: Amendment, 1936.— This 

:ction is new and has been inserted by Act 
XII of 1936. It lays down the conditions 
iplicable to managing agents. This seetton 
so provides for the removal of the manag- 
ig agent by a resolution passed at a genc- 
il meeting of the company in cases of cer* 
in specified offences committed by him; for 
voiding payments of certain dues and com* 
msation to the managing agent in the case 
a winding up caused by the P 

•fault of the managing agent; and for the 
cessity of approval of the company 
ncral meeting for the validity of the p 
lintmcnt and removal of a managing age 
,d of any variation of a ! 

ntract of management, made 
jncement of this amending . 

inary appointments to*liold 

ctus, which would 

abeyance until tlic first general meeting 
ve been expressly excepted from the 
tions laid down. 
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agent’s firm. For the purpose of this proviso ‘ original partners ’ shall mean, in 
the case of managing agents appointed before the commencement of the Indian 
Companies (Amendment) Act, 1936, partners who were partners at the date of the 
commencement of the said Act, and in the case of managing agents appointed 
after the commencement of the said Act, partners who were partners at the date 
of the appointment ; 

(d) a charge or assignment of his remuneration or any part thereof effected 
by a managing agent shall be void as against the company ; 

(tf) if a company is wound up either by the Court or voluntarily, any contrac 
of management made with a managing agent shall be thereupon determined withou 
prejudice however, to the right of the managing agent to recover any money 
recoverable by the managing agent from the company : Provided that where 
the Court finds that the winding up is due to the negligence or default of the managing 
agent himself the managing agent shall not be entitled to receive any compensation 
for the premature termination of his contract of management ; and 

(/) the appointment of a managing agent, the removal of a managing 
agent and any variation of a managing agent’s contract of management made 
after the commencement of the Indian Companies (Amendment) Act, 1936, shall 
not be valid unless approved by the company by a resolution at a general meeting 
of the company notwithstanding anything to the contrary in section 86-E: 

Provided that nothing herein contained shall apply to the appointment of 
a company’s first managing agent made prior to the issue of the prospectus or sute- 
ment in lieu of prospectus where the terms of the appointment of such managing 
agent are there set forth.] 

*[87-0. (i) Where any company appoints a managing agent after the com- 

mencement of the Indian Companies (Amendment) 
Remuneration of managing Act, 193^> remuneration of the managing agent 
agent. shall be a sum based on a fixed percentage of the net 

annual profits of the company, with provision for a 
minimum payment in the case of absence of or inadequacy of profits, together with 
an office allowance to be defined in the agreement of management. 


LEG. REF. 

‘ Tlus section was inserted by S. 44 of Act XXII 
of 193 O. 

NOTES. 

Sec. 87-B (d) . — The restriction by S. 
87, CL (d) is against a managing agent 
making a voluntary charge or assignment of 
his remuneration and the object is undoubt- 
edly to prevent him from doing so to the 
detriment of the company. It is an entirely 
different matter when a creditor of a firm 
of managing agents seeks to recover his 
debt by attaching tJie remuneration to which 
the managing agent is entitled. A res- 
traint on voluntary alienation does not bar a 
compulsory sale at the instance of a credi- 
tor. 1941 Cal. 240. 

Sec. 87-B, Cl. (f), Proviso. — This 
proviso does not mean that the restrictions in 
the Act relating to the period of office and 
the remuneration, etc., will not be applicable 
to such an appointment. The exception 
merely amounts to this, vie., that provided 
the other limitations prescribed in the dif- 
ferent sections of the Act arc observed, an 
appointment made prior to the issue of a 
prospectus is not dependent for its validity 

C. C. M.— 203 


mi a resolution of the shareholders. 
Uausc (c) debars a managing agent from 
transferring his office without the concur- 
rence of his shareholders, while the assign- 
ment of his remuneration by a managing 
agent is declared void as against the com- 
pany. Qiangcs in the constitution of a firm 
(where a firm is a managing agent) are 
however, protected so long as one of the 
original partners continues in the firm. 

I ®7“C. — This section is newly intro- 

duced by Act XXII of 1936. It provides 
that no managing agent can stipulate for his 
remuneration anything other than a percen- 
tage of the nett profits with provisions for 
a minimum remuneration in case of inade- 
quacy or absence of profits; and any other 
form of remuneration has to be sanctioned 
by the shareholders. This was meant to 
put a stop to the very bad practice which was 
prcvailmg before, of providing in their 
agreements for remuneration whcUier any 
profits were made by the company or not. 
Further, sub-section (3) prescribes the 
mode for fixing the nett profits, and the for- 
midable list of deductions therein included 
enforces a reasonable basis for the calcula- 
tion of profits. 
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(2) Any stipulation for remuneration additional to or in any other form 
than the remuneration specified in sub-section (i) shall not be binding on the 
company unless sanctioned by a special resolution of the company. 

(3) For the purposes of this section ‘ net profits ’ means the profits of the 
company calculated after allowing for all the usual working charges, interest on 
loans and advances, repairs and outgoings, depreciation, bounties or subsidies 
received from '[any Government] or from a public body, profits by way of premium 
on shares sold, profits on sale proceeds of forfeited shares, or profits from the sale of 
the whole or part of the undertaking of the company but without any deduction 
in respect of income-tax or super-tax, or any other tax or duty on income or revenue 
or for expenditure by way of interest on debentures or otherwise on capital account 
or on account of any sum which may be set aside in each year out of the profits for 
reserve or any other special fund. 

(4) This section shall not apply to a private company except a private com- 
pany which is the subsidiary company of a public company or to any company 
whose principal business is the business of insurance.] 


T87-D. (i) No company shall make to a managing agent of the company 

^ or to any partner of the firm, if the managing agent, is 

Loans to managing agents, a firm, ^[or to any member or director of the private 

company,] if the managing agent is a private company, 
any loan out of moneys of the company or guarantee any loan made to a managing 

sigcnt • 

(2) Nothing contained in this section shall apply to any credit held by a 
managing agent in a current account maintained subject to limits previously 
approved by the board of directors by the company with the managing agent for 
the purposes of the company*s business. 

(3) In the event of any contravention of sub-section (i) any director of 
the cornpany who is a party to the making of the loan or giving of the guarantee 
shall be punishable with fine which may extend to five hundred rupees, and it 
default is made in repayment of the loan or discharging the guarantee shall be 
liable jointly and severally for the amount unpaid. 

(4) Nothing in this section shall apply to a private company except a private 
company which is the subsidiary company of a public company. 

((;) Except with the consent of three-fourths of the directors present and 
entitled to vote on the resolution, a managing agent of the company, or the firm 
of which he is a partner, or any partner of such firm, or, if the managing agent is 
a private company, a member or director thereof, shall not enter into any contract 
for the sale, purchase or supply of goods and materials with the company, provided 


LEG. REF. ^ ^ . 

^ These words were substituted for the word 

“Government” by A.O., 1937* r a , 

• This section was inserted by S. 44 ot Act 

XXll of 1936. j r .V 

* These words were subslitutM for the worcu 

“ or to any director of the private company 

by S. 6 of Act II of 1938- 

notes. 

Sec 87-D ^This section has been in- 

serted by Act' XXII of 1936. Under this 
section, the giving of loans to or the guaran- 
teeing of loans of managing agents ts ab- 
solutely prohibited now. The privilege 
hitherto enjoyed by managing agents of ct- 
tcring into contracts with the company with- 
out any limitation is partly restricted by 


sub-section <5), which provides that except 
with the consent of three-fourths of the 
directors present and entitled to vote, no 
such contract can be entered into. A penal- 
ty also has been provided in *1“® j:® 

a breach of the provisions of this 
Private companies, excepting those which ar«r 
subsidiary companies of a public 
have been excluded from the j®. 

this section. Where d*® 
tion specifically excluded 
ing agent’s powers. bor- 

ncvcrthclcss such a ®fm„any is 

rows money and spends it, i -/Lyings 
no7 liable for the 

were neither bona fide nor 515-S 

business of the company. 15 Luck. 

1940 Oudh 2102. 
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that nothing herein contained shall affect any such contract for such sale, purchase 
or supply entered into before the commencement of the Indian Companies (Amend- 
ment) Act, 1936 .] 

J'r 87 -E ft) No company incorporated under this Act after the ccmmenccmcnt 
^ ^ of the Indian Companies (Amendment) Act, 1936 , 

Loans to or by companies which is under the management of a managing agent 
under the same management, y^j^ke any loan to or guarantee any loan made 

to any company under management by the same managing agent and no company 
shall after the expiry of six months from the commencement o. the said Act except 
by way of renewal of an existing loan or guarantee given make any loan to or 
guarantee any loan made to any such company . 

Provided that nothing herein contained shall apply to loans made or guarantees 
given by a company to or on behalf of a company under its o\\n management or 
loans made by or to a company to or by a subsidiary company thereof or to guarantees 
given by a company on behalf of a subsidiary company thereof. 

( 2 ) In the event of any contravention of the provisions of this section, any 
director or officer of the company making the loan or giving the guarantee who is 
knowingly and wilfully in default shall be liable to a fine not exceeding one thousand 
rupees and shall be jointly and severally liable for any loss incurred by the company 
in respect of such loan or guarantee.] 

^[Sy-F. A company other than an investment company, that is to say, a 

company whose principal business is the acquisition 
Purchase by company of holding of shares, stocks, debentures or other 

under same securities, shall not purchase shares or debentures of any 
managing agen . company under management by the same managing 

agent, unless the purchase has been previously approved by a unanimous decision 
of the board of directors of the purchasing company.] 

A managing agent shall not exercise in respect of any company of 

which he is a managing agent a power to issue debentures 
Restriction on managing or, except with the authority of the directors, and within 
agent’s powen of management, limits fixed by them, a power to invest the funds 

of the company, and any delegation of any such power by a company to a managing 
agent shall be void.] 

*[ 8 y-H. A managing agent shall not on his own account engage in any 


LEG. REF. 

' This section was inserted by S. 44 of Act XXII 
of 1936 . 

NOTES. 

Sec. 87-E. — This section has been add- 
ed by Act XXII of 1936. This prohibits 
the evil practice of inter-investment of 
funds, which was prevailing formerly. Now, 
no managing agent can make a company 
under his management lend any portion of 
its funds by way of loan to any other com- 
pany under his management. The guaran- 
teeing of any loans of any such other com- 
pany is also prohibited. As to existing 
arrangements, only renewals are permissible. 
A very heavy penalty besides the liability 
to make good the loss occasioned by any 
loan given or ppiarantcc offered in breach 
of the prohibition created under the Act 
is put upon directors and other officers 
(which includes a managing a^ent), who 
act in contravention of the provisions of the 
Act. 


Sec. 87-F. — This section is new and was 
added by Act XXII of 1936. It lays down 
the rules regarding the purchase by a com- 
pany of the shares or debentures of another 
company under the management of the same 
managing agent. 

Sec. 87-G. — This section has been in- 
serted by Act XXII of 1936, and it absolutely 
prohibits the creation of encumbrances over 
the assets of the company by the managing 
agent; and his rights to invest the funds 
of the company under his control is also 
limited to the limits fixed by the directors 
and is made dependent upon the authority 
to be given to him by the directors. The 
section also prohibits the delegation to the 
managing agent of any such power by the 
company. 

Sec. 87-H.— This section has been in- 
serted by Act XXII of 1936, and it prohi- 
bits the carrying on of any competitive busi- 
ness on his own account, by a managing 
agent. 
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Managing agent not to 
engage in business competing 
with the business of managed 
company. 


![S. 87-1 

business which is of the same nature as and directly 
competes with the business carried on by a company 
under his management or by a subsidiary company of 
such company.] ^ ^ 

i[ 87-I. Notwithstanding anything contained in the articles of a company 

other than a private company the directors, if any 

apprn“mana^i.t agT." by the managing agent shall not exceed in 

appom c V g g g number one-third of the whole number of directors.] 

Contracts. 

r. f t Contracts on behalf of a company may 

Form of contracts. made as follows (that is to say) : PYX 

(i) any contract which, if made between private persons, would be by law 
required to be in writing, signed by the parties to be charged therewith, may be 
made on behalf of the company in writing signed by any person acting under its 
authority, express or implied, and may in the same manner be varied or dis- 
charged ; 


LEG. REF. 

* Tliis section was iivscrtcd by S. 4.J. ot Act 
XXII of 1036. 

Sec 87-1. — Tliis section has been in- 
serted bv Act XXII of 1936. The packing 
of the Board of Directors by the nominees 
of the managing agent is now rendered im- 
possible by this section; as he cannot have 
more llian onc-third of the total number of 
seats in the Board filled up by Ins nominees. 

Sec. 88: “Contt^act bf.fork formation of 
company”.— A limited company is a distinct 
bersoyio from the individuals composing it. 

42 C. 1029=42 I. A. 97=25 M.b.J. 80 (P. 

C.)- A company cannot be bound by a 
contract entered into on its behalf before 
the company was formed; nor is it compe- 
tent to bring a company into existence hound 
to enter into a contract with a third party 
the terms of which have been arranged be- 
fore the company was formed. It is for 
the company after its formation to deter- 
mine whether it will enter into the contract 
or not. A clause in the memorandum of a 
company provided “that the firm of M.G. 

& Co shall be the agents of the 

company, so long as the said firm shall carry 
on business in Bombay . . . • • and it 
was held that this clause merely conferred a 
power upon the company but did not impose 
any obligation. 59 B. 218=36 Bom.L.R. 
907=1934 B. 427. Further, a company can- 
not ratify or adopt a contract entered into 
by a person on its behalf before incorpora- 
tion, though it may enter into a new con- 
tract embodying the terms of the old one. 
36 B 564=14 Bom.L.R. 45=14 I.C. 353; 
68T.C. 787=1923 L. 100. 

G^ntract by ac.ent. — Persons contracting 
with a company and dealing in good faith 
may assume that acts within the powers of 
the company have been properly and duly 
performed, and they arc not bound to in- 
quire whether the acts of internal manage- 
ment have been regular. Where an ^Kcnt 
unauthorizedly borrowed on behalf of the 
company but the same was ratified by the 


directors at a later meeting, it was held that 
tlic defect in the convening of the meeting 
did not render the contract and its ratifica- 
tion invalid. 53 A. 1009=1931 A.L.J. 1038 
— 1932 A. 141. The chairman of a Corpo- 
ration as principal officer while carrying on 
business of the corporation executed a decla- 
ration creating a lien on property of the cor- 
poration in respect of a loan sanctioned by 
the Board of Directors, but the Articles of 
Association were silent as to the authority 
of the person entering into agreement on 
behalf of the corporation. Held, that the 
chairman had implied authority to execute 
the declaration. 181 I.C. 681=1939 Sind 
100. Where the matter of appointment of 
the staff of the company is in the hands of 
tlic chairman, and the directors have no 
reason to suspect the integrity of the chair- 
man or advisory director, there being an 
entire absence of anything, which would 
point the finger of suspicion to cither the 
chairman or the advisory' director in the 
matter of the appointments, the directors 
cannot he made liable for the amounts mis- 
appropriated by the chairman or advisory 
director amounts paid by the staff as security 
for their employment; since the directors 
are justified in trusting the chairman aM 
advisory director to deal properly with the 
employees it cannot be said that they arc 
guilty of w’ilful negligence, and they cannot 
be called upon to pay the amount of the 
security utilised by the chairman or advis^y 
director for their own purposes. 46 L.VV. 
869i=(1937) 2M.L.J. 848. . 

Irregularity in respect of seal. — Unc oi 
the articles of association of a company 
provided that a document to which the 5®*^^ 
mon seal was affixed should also be , 
by at least one director and 
by an agent or other officer 

the Board for that purpose. The exeem 

ant of a mortgage deed signed mhis capa^ 

city as managing agent of 

it bore the common seal of the 

It was held that the defect 

the seal did not render the document mva 
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(«) any contract which, if made between private persons, would by law be 
valid although made by parol only, and not reduced into writing, may be made 
by parol on behalf of the company by any person acting under its authority, express 
or implied, and may in the same manner be varied or discharged. 

( 2 ) All contracts made according to this section shall be effectual in law 
and shall bind the company and its successors and all other parties thereto, their 
hciis, or legal representatives, as the case may be. 

89 . A bill of exchange, hundi or promissory note shall be derm^d to have 

been made, drawn, accepted or endori.cd on behalf 
Bills of exchange and pro- ^ company if made, drawn, accepted or endorsed 
nussor> notes. name of, or by or on behalf or on account of, 

the company by any person acting under its authority, express or implied. 

90 . A company may, by writing under its common seal, empower any 

P . f j ^ person, either generally or in respect of any specified 

xccu ion o c . matters, as its attorney, to execute deeds' on its behalf 

in any place ^[c'thcr in or outside British India] ; and every deed signed by such 
attorney, on behalf of the company, and under his seal, where sealing is required, 
shall bind the company, and have the same effect as if it were under its common 
seal. 

(i) A company whose objects require or comprise the transaction of 

,, - , business beyond the limits of British India may, if 

ofiidrscaTforj^rabrLr' •’V articles, have for use in any territory, 

distnct or place not situate in British India, an official 
seal which shall be a facsimile of the common seal of the company, with the addition 
on its face of the name of every territory, district or place where it is to be used. 

( 2 ) A company having such an official seal may, by writing under its common 
seal, authorise any person appointed for the purpose in any territory, district or 


91 


LEG. REF. 

' These words were sub.stitulcd for the words 
“ not situate in Britisli India ” by S. 45 of Act 
XKII of 1936 . 

NOTES. 

as there was no provision of law requiring 
the deed to be under the common seal of the 
company. 53 A. 1009=1931 A.L.J. 1038= 
1932 A. 141. 

Sec. 89: “Authority". — The ignorance 
of the manager of the Bank of the terms 
of tlic articles of association does not affect 
his power to make a transfer of negotiable 
instruments. He is the agent of the Bank 
for performing all ordinary banking tran- 
sactions, and the transfer of such an instru- 
ment is a very ordinary transaction. 80 I. 
C. 741 = 1924 L. 462. Where the memo- 
randum of association merely stated that one 
of the objects of the company was to make 
promissory notes, and it was not stated that 
the managing agent is to make them; and 
where under the articles of association 
power was given to the managing agent to 
make contracts and sign receipts on behalf 
of the company, and no specific power was 
given to the managing agent to make promis- 
sory notes on behalf of the company, it was 
held that these provisions were insufficient 
to constitute the managing agents “a duly 
authorized agent” of the company for the 
purpose of executing a promissory note 
under S. 27 of the Negotiable Instruments 


Act. 52 A. 883=1930 A.L.J. 1052=128 
I.C. 758=1930 A. 778. 

Liadility of directors on bills, etc. — The 
question as to the liability of a company 
on any particular endorsement is in every 
case one of construction. Where the en- 
dorsement on a negotiable instrument was 
“M. & Sons, Managing Agents of L. A. 
company", it was held that it would not be 
clear to any one that the responsibility of 
L. .A. company was involved and that there- 
fore L. A. company was not liable. 52 C. 
802= 29 C.W.N. 828=1925 C. 1062. A 
company purchased certain machinery and 
in lieu thereof one of its Secretaries and 
Treasurers e.xecuted a promissory note 
signing it in his own name. The promis- 
sory note was on a sheet of paper printed 
with the name of the company and bearing 
a stamp impression of the company. It 
was held that the promissory note was 
signed on behalf of the company and that, 
therefore, the company was liable on it. 
24 Bom.L.R. 355=67 I.C. 941=1923 B. 
29. 

Sec. 90: Amendment by Act XXII of 
1936. — For the words "not situate in British 
India", the words “either in or outside Bri- 
tish India” have been substituted by the 
amendment. The old section empowered a 
person to execute deeds on behalf of a com- 
pany in any place outside British India. 
Now the section has been made to apply 
also to British India itself. 
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place not situate in British India to affix the same to any deed or other document 
to which the company is party in that territory, district or place. 

(3) The authority of any such agent shall, as between the company and 
any person dealing with the agent, continue during the period (if any) mentioned 
in the instrument conferring the authority, or if no period is there mentioned, then 
until notice of the revocation or determination of the agent's authority has been 
given to the person dealing with him. 

(4) The person affixing any such official seal shall, by writing under his 
hand, on the deed or other document to which the seal is affixed, certify the date 
and place of affixing the same. 

(5) A deed or other document to which an official seal is duly affixed shall 
bind the company as if it had been sealed with the common seal of the company. 

^[91-A. (i) Every director who is directly or indirectly concerned or interested 

in any contract 01 arrangement entered into by or on 
Disclosure of interest by behalf of the company shall disclose the nature of his 
director. interest at the meeting of the directors at which the 

contract or arrangement is determined on, if his interest 
then exists or in any other case at the first meeting of the directors after the acquisition 
of his interest or the making of the contract or arrangement : 

Provided that a general notice that a director is a ^fdirector or a member 
of any specified company or is a member of any specified firm], and is to be regarded 
as interested in any subsequent tiansaction with such firm or company, shall as 
regards any such transaction be sufficient disclosure within the meaning of this 
sub-section and aftci such general notice, it shall not be necessary to give any 
special notice relating to any particular transaction with such firm or company. 

^ (2) Every director who contravenes the provisions of sub-section (i) shall 

be liable to a fine not exceeding one thousand rupees.] 

(3) A register shall be kept by the company in which shall be entered 
particulars of all contracts 01 arrangements to which sub-section (i) applies, and 
which shall be open to inspection by any member of the company at the registered 
office of the company during business hours.] 

(4) Every officer of the company who knowingly and wilfully acts in 
contravention of the provisions of sub-section (3) shall be liable to a fine not exceeding 
five hundred rupees.] 


LEG. REF. 

* This section was inserted by S. 3 of Act XI 
of 1914. 

* These words were substituted for the words 
“ member of anv specified firm or company " 
by S. 46 of Act XXII of >936. 

* These sub-scctions were added by ibid. 

NOTES. 

Sec. 91-A: Amendmknts by Act XXII 
OF 1936. — (i) In the proviso to sub-scction 
(1), for the words “member of any speci- 
fied firm or company” the words "director 
or a member of any specified company or is 
a member of any specified firm” have licen 
substituted by the amendment. This is 
merely a verbal correction. 

(n) Sub-scction (3) has been newly add- 
ed. It was thought necessary that some 
provision should exist to ensure that share- 
holders may obtain information about con- 
tracts in which directors of the company 
are interested. Hence it is provided that a 
register should be maintained to supply this 
information. 


(m) Sub-section (4) also has been add- 
d by Act XXII of 1936, and it provides 
cnally for acting in contravention of provi- 

ions of sub-scction (3), ^ 

Scope of Section. — The breach of os* 
l-A, 91-n and 91-C. though made puntsli- 

blc, docs not ipso facto render the contract 

oid or voidable. 1928 M VV.N. 481=1 5 
.C. 486=1929 M. 353. S. 91-.A (1) « 

ot limited to contracts entered into at a 
iccting of the directors but applies also to 

JSCS in which contracts were not ni^e a 

ich a meeting. 42 C.W.N. 53 

^■lN™sT".-In India the interest of a 
ircctor in a contract need not 
c a pecuniary interpt. or 

onship, a. circum^ 

jlher and son, is “..-conably be 

ances arc such that m^nd. 

carded as affecting the “uccior s 

M. 353. Sub-PY‘"Yis'^an rest in 
ll.cr party to tl^ «n>rajt .a an 

le contract. 1929 M. 35J. 


S. 91-B] 
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Tqi-B (0 No director shall, as a director, vote on any contract or arrange- 

ment in which he is either directly or indirectly concei ned 
Prohibition of voting by qj. interested ^[nor shall his presence count for the 
interested director. purpose of forming a quorum at tlie time of any such 

vote] j and if he does so vote, his vote shall not be counted . 


LEG. REF. 

' This section was inserted by S. 3 of Act XI 
of 1914. 

• Tliesc words were inserted by S. 47 of Act 
XXII of 1936. 

NOTES. 

Disclosure op interest. — Where the in- 
terest of the director is such that it is likely 
to produce a conflict between his duty to the 
company and his duty or interest in the other 
party, he is bound to disclose it. But if the 
whole body of the directors was already 
aware of such interest, formal disclosure is 
not necessary. 1928 M.W.N. 481=115 I.C. 
486=1929 M. 353. Where the company sues the 
director on the ground that he had interest 
in the contract entered into by him on behalf 
of the company, the fact of non-disclosure 
under this section must be set forth in the 
plaint; and the plaint will not be alIo\ved to 
be amended after issues framed and evidence 
closed. 1929 M. 353. A letter written 
by the purchasing director to the chairman 
of the Board of Directors who merely signed 
it as noted, does not prove that the disclo- 
sure of the director’s interest was made at 
any meeting of the directors as required by 
S. 91-A (1) , when it is not referred to in 
1he minutes of any of the meetings, 42 C. 
W.N. 533=1938 Cal. 440. Petty purchases 
by a director of a company from a firm in 
which he has and interest are covered by the 
proviso to S. 91-A (1); and the director’s 
interest should be disclosed in the manner 
provided for therein. 42 C.W.N. 533=1938 
Cal. 440. 

Sec. 91-B: Amendment by Act XXII of 
1936. — The amendment has introduced a 
salutary provision, the equity of which has 
been recognised by the Courts. 

Ohjlct of Section — How for THrao 
PARTIES ARC AFFECTED. — The objCCt Of S. 91-B 
of the Act is clearly to ensure that a com- 
pany shall have the benefit of the judgment 
of an entirely independent Board. It is 
very well settled law in the case of English 
joint-stock companies that people dealing 
with such a company are fix^ with notice 
of any limitations on the power of the com- 
pany contained in the statute under which 
it is incorporated or in the memorandum or 
articles of association; hut that if it is shown 
that a particular act was ostensibly autho- 
rised by the statute and the memorandum or 
articles of association persons dealing with 
the company are not concerned to see that 
the company has put Itself into a position to 
exercise its power properly. That is to say, 
outside parties arc not concerned with the 
internal management of the company; and 
if the disability of a director to vote upon 


a contract in which he is personally interest- 
ed were imposed by the articles of associa- 
tion, the question whether he is personally 
intcresUd in, and entitled to vote upon, a 
particular contract would be regarded as a 
matter of internal management, with which 
outside persons dealing with the company 
would not be concerned. The principle of 
English Law ought to be applied to a case 
of disability of directors arising under 
S. 91-B of the Companies Act. But when a 
person has notice of the terms of the con- 
tract to which he is a party, he necessarily 
has notice of the circumstances under which 
the contract was passed or resolved upon by 
the directors. 37 Bom.L.R. 978=1936 B. 
62. Where a director of a company has an 
interest as shareholder in another company 
or is in a fiduciary position towards and owes 
a duly to another company, which is pro- 
posing to enter into a transaction with the 
company of which he is the director, he 
comes within the rule laid down in S. 91-B 
and the transaction is voidable at the inst- 
ance of the company with whom it is entered 
into. He has a personal interest in the 
matter and owes a duty which conflicts with 
his duty to tho company of which he is the 
director. It is immaterial whether the con- 
flicting interest belongs to him beneficially 
or as a trustee for others. S. 91-B would 
not however deprive of the benefit of bis con- 
tract with the company a third party who 
had no notice of the defect in the director’s 
authority. Such a person would be entitled 
to assume that the internal management of 
the company is properly conducted. But if 
the third party is shown to have knowledge 
of the real state of affairs, the transaction 
is voidable as against him. T.L.R. (1938) 
Bom. 421=42 C.W.N. 733=40 Bom.L.R. 
1109=1938 P.C. 159 (P.C.). 

Sec. 91-B (1) (before amendment): 
SiiAREnoLDFK creditor— Right to vote for 

RESOLUTION AUTHORISINO SEt OFF OF FUTURE 
CALLS AGAINST DEBT DUE, — It IS Open tO a 
company to agree with a shareholder to whom 
it owes money that the debt shall be set-off 
against future calls. But where such share- 
holder creditor is himself a director and the 
managing agent, he cannot validly vote for 
a resolution authorising such set-off. The 
resolution would be invalid when the neces- 
sary quorum is lacking without such direc- 
tor’s vote. Such a shareholder can , there- 
fore on liquidation, be placed in the list of 
contributories in respect of the unpaid share 
money. 54 L.W. 440=(1941) 2 M.L.J, 593. 

Vote. — Where the articles of association 
of a company required a quorum of three at 
the directors’ meeting, and five directors at 
a meeling \ry theii* resolution allotted the un- 
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[S. 91-C 

_ Provided that the directors or any of them may vote on any contract of 

re^^" f O'* or more of them may suffer by 

reason of becoming or being sureties or surety for the company. ^ ^ 

( 2 ) Every director who contravenes the provisions of sub-section (i) shall 
be liable to a fine not exceeding one thousand rupees.] ' 

T (3) This section shall not apply to a private company ] 

Provided that where a private company is a subsidiary company of a 
pubhe company, this section shall apply to all contracts or arrangements made on 
behalf of the subsidiary company with any person other than the holding company] 

^ [gi-C. (i) Where a company enters into a contract for the appointment 

Disclosure to membens in ^^naging agent] of the company 

case of contract appointing a V) 'Mjicn contract any director of the company is 
manager. ^ directly or indirectly concerned or interested, or varies 

, , , . ?*^y existing contract, the company shall ff, within 

twenty-one days from the date of entering into the contract or the varying of the 
contract,! send an abstract of the terms of such contract or variation, as die case 
may be together with a memorandum clearly indicating the nature of the interest 

cL wa.i'T l7i *" variation, to every member ; and the 
contract shall be open to the inspection of any member at the registered office of 
the company. ° 

...f* company makes default in complying with the requirements of sub- 

section (I), It shall be liable to a fine not exceeding one thousand rupees ; and 

every offi^ccr of the company who knowingly and wilfully authorises or permits the 
defaulf shall be liable to the like penalty*] ^ 

(*) Every manager or other agent of a company other than a private 

®[not being the subsidiary company of a 

ConiracLs by agents of com- public company] who enters into a contract for or on 

I 1 /Iff \ f I I ^ ft 4 A company in which contract the company 

undisclosed principal. ,9 an undisclosed principal shall, at the time of entering 

^ ^ contract, make a memorandum in writing of 

1 1 C terms of the contract, and specify therein the person with whom it has been 
made. 


LEG. REF. 

* This sub-section was added by S. 2 of Act 
XLII of 1920. 

* This proviso was added by S. .^7 of Act XXII 
of 1936, 

* This section was inserted by S. 3 of Act XI 
of T 914 . 

* These words were in.scrtcd by S. 48 of Act 
XXTI of 1936. 

* These words were inserted by S. 49, tOid. 

NOTES. 

allotted shares of the company to three o£ 
them in certain proportions, it was held that 
the allottment of shares was a contract, that 
the three directors to whom the shares were 
allotted were not entitled to vote and that, 
therefore , there was no quorum and the 
resolution and allotment were invalid. 23 
Bom.L.R. 1104=64 I.C. 933=1921 B. 372. 
That the interested director should not be 
counted in determining the quorum , :s based 
on the principle that where a bare quorum 
is assembled, no contract can be made with 
a member of that quorum, because such a 
contract requires his concurrence, and he 
cannot be on both sides of the same con- 
tract As to that contract he is not a direc- 
tor , but is a stranger; and when he steps out 


of the bare quorum and assumes the attitude 
of a stranger the quorum is broken. 

Sec. 91-C: Amendment by Act XXII 
OF 1936. — After the word "manager” the 
words "or managing agent” and after the 
words “the company shall” the words within 
21 days from the date of entering into the 
contract or the varying of the contract” have 
been inserted by the amendment. The first 
cliangc has been made in view of the farf 
that the term "manager” docs not include 
now after this amending Act a "managing 
agent”. The second provides a time limit 
within which the information is to be given 
to the members, so that there may be no long 

delay or evasion. wtt 

Sec. 91-D: Amendments by Act 
OF 1936.— In .sub-section ( 1 ) after the words 
"private company” the words "not being 
subsidiary company of a public company , 
and in sub-scction ( 2 ) after the words 
the company” the words "and send copi 
the directors” have been added by the 
amendment. The object of the 
is to have copies of contracts by agc"** « 
the company in which cojnpa^ w an un^ 
disclosed principal sent to the direct 

advance. 
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(2) Every such manager or other agent shall forthwith deliver the memo- 
randum aforesaid to the company ‘[and send copies to the directors], and such 
memorandum shall be filed in the office of the company and laid before the directors 
at the next directors’ meeting. 

(3) If any such manager or other agent makes default in complying with 
the requirements of this section — 

(a) the contract shall, at the option of the company, be void as against the 
company ; and 

(b) such manager or other agent shall be liable to a fine not exceeding two 
hundred rupees.] 

Prospectus. 

92. (i) Every prospectus issued by or on behalf of a company or in relation 

to any intended company shall be dated, and that 
Filing of prospectus. shall, unless the contrary be proved, be taken as 

the date of publicationof the prospectus. 

(2) A copy of every such prospectus, signed by every person who is named 
therein as a director or proposed director of the company, or by his agent authorised 
in writing, shall be filed for registration with the registrar on or before the date of 
its publication, and no such prospectus shall be issued until a copy thereof has been 
so filed for registration. 

(3) The registrar shall not register any prospectus unless it is dated, and 
the copy thereof signed, in manner required by this section. 

{4) Every prospectus rhall state on the face of it that a copy has been filed 
for registration as required by this section. 

(5) If a prospectus is issued without a copy thereof being so filed, the company 
and every person who is knowingly a party to the issue of the prospectus, shall be 
liable to a fine not exceeding fifty rupees for every day from the date of the issue 
of the prospectus until a copy thereof is so filed. 


93. (i) Every prospectus issued by or on behalf of a company, or by or on 

behalf of any person who is or has been engaged or 

Specific rcquircincnis as to jnteiestcd in the formation of the company, shall 
particulars of prospectus. state 


LEG. REF. 

* These words were iiisertcd by S. 49 .Acf XXII 
of i93(>. 

NOTES. 

Sec. 92: Application op Section, — It 
cannot be said that a prospectus is such only 
when it conforms to the terms of S. 93, and 
a person who incurs a penalty for failure 
to file a prospectus under this section can- 
not avoid the penalty by allowing the pros- 
pectus to lack some of the requisites laid 
down under S. 93, for that would be taking 
advantage of one’s own wrong. 67 M.L.J. 
437=40 L.W. 519=1934 M. 641. 

Offence under section not tf.chnical. — 
K filed a prospectus fulfilling all require- 
ments of law in the office of the Registrar, 
Joint-Stock Companies and subsequently 
issued a prospectus in Bengali. It was found 
that the prospectus in Bengali did not con- 
tain certain particulars required by S. 93, 
Companies Act , and was not a verbatim tran- 
slation of the English prospectus. The Regis- 
trar filed a complaint under S. 92 (5) on the 
ground that the Bengali prospectus had been 
issued without having been filed before him. 
The Magistrate holding the offence to be 

C. C. M.— 204 


purely technical and omission not culpable 
acquitted R. Held; that R was liable to be 
convicted under S. 92 (5) ; Companies Act. 
That the proceedings were initiated by the 
Registrar and not by a private person and as 
the question involved was one of great im- 
portance in view of the scope of the Act and 
of the necessity in the interest of the com- 
munity of the strictest observance of its pro- 
vision; the High Court could not refuse to 
interfere with the order of acquittal. 160 
I.C. 829=40 C.W.N. 320=1936 C. 33. 

Sec. 93: Amend.ment by Act XXII of 
1936. — This section has been considerablj' 
amended by the amending Act (1936). The 
amendment provides for the disclosure in the 
prospectus of a company of certain details, 
which have not hitherto been required to be 
so disclosed. (Thief among •‘hem are the 
following : 

(0 In sub-section (1) , clause (f) ; words 
have been added, to provide for the disclo- 
sure of the names of managing agents or 
proposed managing agents; and of the provi- 
sion in the articles or in any contract as to 
the appointment of managers and managing 
agents , and the remuneration pay'ablc to 
them. 
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(a) the contents of the memorandum, with the names, descriptions and 
addresses of the signatories and the number of shares subscribed for by them res- 
pectively ; and the number of founders or management or deferred shares (if 
any) and the nature and extent of the interest of the holders in the property and 
profits of the company ^[and tlie number of redeemable preference shares intended 
to be issued with the date or, where no date is fixed, the period of notice required 
and the proposed method of ledemption] ; and 

(b) the number of shares (if any) fixed by the articles as the qualification 
of a director, and any provision in the articles as to the remuneration of the directors; 
and 

(r) the names, descriptions and addresses of the directors or proposed directors 
and of the managers or proposed managers ^[and managing agents or proposed 
managing agents] (if any) ^[and any provision in the articles or in any contract 
as to tlie appointment of managers or managing agents and the remuneration 
payable to them] ; and 

{d) the minimum subscription on which the directors may proceed to allot- 
ment, and the amount payable on application and allotment on each share ; and 
in the case of a second or subsequent offer of shares the amount offered for subscription 
on each previous allotment made within the two preceding years, and the amount 
actually allotted, and the amount (if any) paid on the shares so allotted ; and 

(<?) the number and amount of shares and debentures which within the 
two preceding years have been issued, or agreed to be issued, as fully or partly 
paid up otherwise than in cash, and in the latter case the extent to which they arc 
so paid up, and in either case the consideration foi which those shares or debentures 
have been issued or agreed to be issued ; and 

*[ (ee) where any issue of shares or debentures is underwritten, the names 


LEG. REF. 

* These words were inserted by .S. 50 ofAct 
XXII of 1936 . 

® This clause was added, ibid. 

NOTES. 

(n) After sub-sc(;tion (1), clause (e) a 
nefw clause (ee) has been inserted requiring 
the prospectus to contain information about 
the underwriting of shares. 

(tii) After sub-section (1), clause (/), a 
new clause (ff) has been inserted. By vir- 
tue of this amendment, where any property, 
purchased or acquired by the company, had 
been the subject of transfer by sale within 
the previous 2 years, the amounts of each 
of such transfers; and where the property is 
a business, then particulars relating to the 
profits of such business during the previous 
3 years, and the balance-sheet of the business 
made up to at least 90 days prior to the issue 
of the prospectus, should be appended to the 
prospectus. 

(iv) In sub-scction (1), clause (/i), words 
have been inserted, so as to make the pro- 
vision as to disclosure amplified and appli- 
cable to discount also. Under the Amend- 
ing Act power to issue shares at a discount 
under certain circumstances have been pro- 
vided for in the ne^v S. 105-A, and hence 
this amendmcait in this clause has become 
necessary. 

(v) The amendment of clause (/) of sub- 
section ( 1 ) has been made with a view to 
secure fuller information in respect of pro- 


icrty purchased or to be purchased, e.g.t as 
o the existence of charges on such proper- 
y. 

(vi) After sub-section (1), clause (o), a 
lew clause (p) has been inserted for the 
lisclosure of the nature and extent of the 
estrictions contained in the articles upon 
he members’ right to attend , speak or vote 
t meetings of the company; or upon meir 
ight to transfer shares, or upon the direc- 
Drs’ powers of management, 

(vii) Sub-section (1-A) has been newly 
iscrted , with a view to render necessary 
uriher disclosure to be made in the pros p ^ 
ises issued by a company which has been 
arrying on business prior to the issue 

lereof. . . 

(viii) Sub-section (1-B) has bc^ „ 

J newly for the purpose of avoiding by an 
cplanation any difficulties in interpreting t 

'ord "profits”. ,, , . 

(i.r) A proviso has been added to clauw 

<r) in sub-scction (4), so as to be 
lentary to the provisioii cont^ned in 

1) of this Act. On this 
. 829=40 C.W.N. 320=1936 C. 33, cited 

ndcr S, 92 supfo^ ^ 

Secs. 93 and 183 <5) 
ading prospectus — Right to avoid Jig 
, purchase shares is to be exercised wifh^ 
:asonable time— Application 
5) for removal from list of r l. 

innot be a”®'"'®*' 94=1938 

(1938) All. 301=1938 A.L.J. 

11. 193. 
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of the underwriters, and the opinion of the directors that the resources of the under- 
writers are sufficient to discharge the under%vriting obligations ; andj 

(f) the names and addresses of the vendors of any property purchased or 
acquired by the company, or proposed so to be purchased or acquired, \^ich is to 
be paid for wholly or partly out of the proceeds of the issue offered for subscription 
by the prospectus, or the purchase or acquisition of which h^ not been completed 
at the date of issue of the prospectus, and the amount payable in cash, shares or 
debentures to the vendor, and where there is more than one separate vendor or the 
company is a sub-purchaser, the amount so payable to each vendor : Provided that 
where the vendors or any of them are a Hrm, the members of the hrm shall not be 
treated as separate vendors ; and 

!(/*) where any property referred to in clause (/) has within the two years 
preceding the issue of the prospectus been transferred by sale, the amount paid by 
the purchaser at each such transfer so far as the information is available and, where 
any such property is a business, the profits accruing from such business during each 
of the three years immediately preceding the issue of the prospectus or during each 
year of the existence of the business if less than three years so far as the information 
is available. A balance sheet of the business concerned made up to a date not 
more than ninety days before the date of the issue of the prospectus shall be appended 
to the prospectus ; and] 

(g) the amount (if any) paid or payable as purchase-money in cash, shares 
or debentures, for any such property as aforesaid, specifying the amount (if any) 
payable for good will ; and 

(/() the amount (if any) paid within the two preceding years or payable, 
as commission for subscribing or agreeing to subscribe, or procuring or agreeing 
to procure subscriptions, for any shares in or debentures of, the company, *[or as 
discount in respect of shares issued, showing separately the amount if any, so paid 
to the managing agents] : Provided that it shall not be necessary to state the 
commission payable to sub-underwriters ; and 

(i) the amount or estimated amount of preliminary expenses ; and 

(A) the amount paid within the two preceding years or intended to be 
paid to any promoter, and the consideration for any such payment ; and 

(/) the dates of, and parties to, every material contract ^[including contracts 
relating to the acquisition of property to which clause (f) applies] and a reasonable 
time and place at which any material contract or a copy thereof may be inspected : 
Provided that this requirement shall not apply to a contract entered into in the 
ordinary course of the business carried on or intended to be carried on bylhe company, 
or to any contract (except a contract appointing or fixing the remuneration of a 
managing director or managing agent) ] entered into more than two years before 
the date of issue of the prospectus ; and 

(m) the names and addresses of the auditors (if any) of the company ; and 

(n) full particulars of the nature and extent of the interest (if any) of every 
director in the promotion of, or in the property proposed to be acquired by, the 
company, or, where the interest of such a director consists in being a partner in a 
firm, the nature and extent of the interest of the firm with a statement of all sums 
paid or agreed to be paid to him or to the firm in cash or shares or otherwise by 
any person cither to induce him to become, or to qualify him as, a director, or other- 
wise for services rendered by him or by the firm in connection with the promotion 
or formation of the company ; and 

(o) where the company is a company having shares of more than one class, 
the right of voting at meetings of the company conferred by, ®[and the rights in 

LEG. REF. “ or at the rate of any such commission,” 

* Tliis clause was inserted by S. 50 of Act « These words were inserted by S. 50, Act 

XXII of 1936 . XXII of 1936. 

• These words were substituted for the words 
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p?c^tivdy ; "i^andj attached to], the several classes of shares res- 

rr,nr„l, articles of the company impose any restrictions upon the 

members of the company in respect of the right to attend, speak or vote at ineetings 
of the company or of the right to transfer shares, or upon the directors of the com- 
pany in respect of their powers of management, the nature and extent of those 
restrictions ;] ®[and] 

■*[ (^) where any part of the sums required for the matters set out in sub- 
section (2) of section loi is to be provided out of sources other than share capital 
particulars of the amount to be so provided and the sources thereof.] 

[ ( I "A) Where the prospectus is issued by a company which has been carrying 
on business prior to the issue thereof, the prospectus shall set out the following 
reports in addition to the matters referred to in sub-section (i), namely: — 

(1) a icport by the auditors of the company with respect to the profits of the 
company including its subsidiary companies, if any, so far as the information is 
avauablc in each of the three financial years immediately preceding the issue of the 
prospectus, and with respect to the rates of the dividends, ifany, paid by the company 
on each class of shares in the company for each of the said three yeais giving parti- 
culars of each such class of shares on which such dividends have been paid and the 
source from which the dividends have been paid and particulars of the cases in which 
no dividends have been paid on any class of shares for any of those years, and if no 
accounts have been made up for any part of a period of three years ending on a 

date throe months before the issue of the prospectus, containing a statement of that 
fact ; 

(h) .if the proceeds or any part of the proceeds of the issue of the shares or 
debentures are or is to be applied directly or indirectly in the purchase of any 
business, a report made by an accountant or accountants holding the certificate 
referred to in section 144 who shall be named in the prospectus upon the profits 

of the business in respect of each of the three financial years ’mmediately preceding 
the issue of the prospectus : 

Provided that, i^, in the case of a company which has been carrying on 
business for less than three years, the accounts of the company have been made up 
only in respect of two years 01 any shorter period, this sub-section shall have effect 
as if references to t\\'o years or such shorter period were substituted for references 
to three years.] 

(i-B) The statement referred to in clause (Jf) ol sub-section (i) and the 
report reffrred to in sub-section (i-A) with respect to the profits of a company or 
business shall show clearly the trading results and all charges and expenses incidents 
thereto excluding income or profits having no relation to the trading for the period 
covered and excluding also items of profit or income of a non-rccurring nature 
but including amounts appropriated from profits to such purposes as payment or 
taxation or re ervcs.l 

(2) Where any such prospectus as is mentioned in this section is published 

as a newspaper advertisement, it shall not be necessary in the advertisement o 
specify the contents of the memorandum, or the signatories thereto, and the number 
of shares subscribed for by them. ^ <y 

(3) This section shall not apply to a circular or notice inviting cxis ing 

members or debenture holders of a company to subscribe either for shares or 
debentures of the company, whether with or without the right to renounce 
favour of other persons. , i* 

(4) The requirements of this section as to the memorandum ? ^^5 

fication, remuneration and interest of directors, the names, descriptions and j 


, . LEG. REF. 

Thia word was added by Act XXII of 1936. 

* This clause was insertea ibid. 

* This word was imerted by S. 2 and Sch. I 
of Act XX of 1937. 

* This clause wa.s inserted by S. 2 and Sch. I 


of Act XX of 1937 ' . t t,y g eo of 

•This sub-scction was inserted t>y o. d 

Act XXII of 1936- . v„S « and Sch. n 

• Sub-s. (i-C) was omilted by b. 3 

of Act XX of 1 93 7 - 


S. 96 ] 
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•of directors or proposed directors, and of managers or proposed managers, and the 
nmount or estimated amount of preliminary expenses, shall not apply in the case 
of a prospectus issued more than one year after the date at wliich the company is 
entitled to commence business. 

'[Provided that the said requirements, except the requirement as to the 
amount or estimated amount of preliminary expenses shall apply to a prospectus 
filed in pursuance of section 154.] 

(5) Nothing in this section shall limit or diminish any liability which any 
person may incur under the general law or this Act apart from this section. 


94. For the purposes of section 93 every person shall be deemed to be a vendor 
^ j entered into any contract, absolute or con- 

ditional, for the sale or purchase, or for any option of 

purchase, of any property to be acquired by the com- 
pany, in any case, where — 


(j) the purchase-money is not fully paid at the date of issue of the prospectus ; 
or 

(6) the purchase-money is to be paid or satisfied wholly or in part out of the 
proceeds of the issue offered for subscription by the prospectus ; or 

(r) the contract depends for its validity or fulfilment on the result of that 

issue. 


95. Where any 01 11 

AppHcation of section 93 
to the case of properly taken 
on tease. 

a sub’lessee. 


on lease, section 93 shall apply as if the expression 
vendor included the lessor, and the expression 
pmchase-money ’* included the consideration foi 
the lease, and the expression “ sub-purchaser ** included 


96. !•[ (i) ]Any condition requiring or binding any applicant for shares or 

Invalidity of certain con. compliance with any requirements 

ditions as to waiver or noS^ of Section 93. or purporting to affect him with notice 

' Ot any contract, document or matter not specifically 
referred to in the prospectus, shall be void. ^ 


(2) It shall not be lawful to issue any form of application for the shares in 
or debentures of a company unless the form is issued with a prospectus which 
complies with the requirements of section 93 : 


Provided that this sub-section shall not apply if it is shown that the form 
of application was issued either — 


(а) in connection with a bona fide invitation to a person to enter into an 
underwriting agreement with respect to the shares or debentures ; or 

(б) in relation to shares or debentures which were not offered to the public. 

C any person acts in contravention of the provisions of this sub-section, he 

shall be liable to a fine not exceeding five hundred rupees ] 


LEG. REF. 

’ This proviso was added by S. 50 of Act XXII 
of 1936- 

* S. 96 was re-numbered as sub>S. (1) of that 
section and sub-S. (a) was added by S. 51 of 
Act XXII of 1936. 

NOTES. 

Sec. 96. — This section has been amended 
by Act XXII of 1936. The amendment 


niakes it unlawful now to issue any form 
of application for shares in or debentures of 
a company unless the form is issued with a 
proper prospectus , and a penalty is provided 
mr any contravention of this requirement. 
Exception, however, is made in the proviso 
m the rase of botxa fide invitation to an 
underwriting agreement and with reference 
to shares or debentures not offered to the 
public. 



1630 


The Civil Court Manual (Imperial Acts). [S. 97 


97. (i) It prospectus is issued which does not comply with the pro- 

visions of section 93, every person who is knowingly 
Saving in certain cases oi responsible for the issue of such prospectus shall be liable 

Q2. to a line not exceeding ntty rupees tor every day from 

the day of the issue of the prospectus until a copy 
complying with the requirements of section 93 is filed.] 

(2) ] In the event of non-compliance with ^[or contravention of] any 
of the requirements of section 93, a director or other person responsible for the 
prospectus shall not incur any liability by reason of the non-compliance ® [or 
contravention] if he proves that — 

(fl) as regards any matter not disclosed, he was not cognisant thereof; or 
(b) the non-compliance ^[or contravention] arose from an honest mistake 
of fact on his part ; ^[or] 

(3) the non-compliance or contravention was in respect of matters which 
in the opinion of the Court were immaterial, or was otherw'ise such as ought in the 
opinion of the Court having regard to all the circumstances of the case reasonably 
to be excused :] 

Provided that, in the event, of non-compliance with ^[or contravention of] 
the requirements contained in clause (n) of sub-section (i) of section 93, no such 
director or other person shall incur any liability in respect of the non-compliance 
2[or contravention] unless it be proved that he had knowledge of the matters not 
disclosed. 


g8. (i) A company which does not issue a prospectus on or with reference to 

its formation shall not allot any o^its shares or debentures 
Obligations of companies unless before the first allotment of either shares or 
where no prospectus is issued, debentures there has been filed with the registrar a 

statement in lieu of prospectus signed by every person who is named therein « a 
director or a proposed director of the company or by his agent authorised in wnting, 
in the form and containing the particulars ^[set out in the form marked I m the 
Second Schedule]. 

(2) This section shall not apply to a private company or to a company which 
has allotted any shares or debentures before the commencement of this Act or, m 
so far as it relates to the allotment of shares to a company limited by guarantee an 
not having a share capital. 

•[98- A. (i) Where a company allots or agrees to allot any shares in or 


LEG. REF. 

* The original S. 97 was re-numbered as sub- 
S. (2) of that section and sub-S. (i) was inserted 
by S. 52 of Act XXII of 1936. 

* These words were inserted, ibid. 

^ The word “ or ” and Gl. (c) were inserted, 
ibid. 

* These words were substituted for the words 
set out in the Second Schedule ” by S. 53, ibid. 

® This section was inserted by S. 54 of Act 
XXII of 1936. 


NOTES. 

Sec. 97: Amendments by Act XXII of 
1936 . — The original section has been altered 
as sub-section (2) of this section, with some 
amendment and addition of clause (c). Sub- 
setaion (1) of this section has been newly 
inserted. The words "or contravention” 
found in the present sub-section (2) have 
been newly added and so also clause (c). 
The present sub-section ( 1 ) has been insert- 
ed with a view to provide a penalty for the 


UK of prospectus which fails to comply 

th the provisions of S. 93 . vvtt 

Sec. 98 : Amendment by Act aaii w 

16 .— In sub-scction (1) lor ^hc former 

Tds "in the second schedule ‘1’® 

the form marked I in 
” have been substituted by the Amending 

. This amendment is consequential on 

alteration now made in the second 
of this Act. A.^ VYTT OF 

ec, 98 -A: Amendment BY Act XAII Of 

s regarding thc^ssue “f 

‘ rS' dor " -r JO sen -he. 

a person who was or ha - 

■ nroVr" sa^"?oTe “/ub.ic 
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debentures of the company with a view to all or any 
Document offering shares or of those shares or debentures being offered for sale to 
debentures for sale to be public, any document by which the offer for sale 

icemc a prospectus- public is made shall for all purposes be deemed 

to be a prospectus issued by the company and all enactments and rules of law as 
to the contents of prospectuses and to liability in respect of statements in and omis> 
sions from prospectuses or otheiwise relating to prospectuses shall apply and have 
effect accorcingly as if the shares or debentures have been offered to the public for 
subscription and as if persons accepting the offer in respect of any shares or debent u res 
were subscribers for those shares or debentures but without prejudice to the liability, 
if any, of the persons by whom the offer is made in respect oi mis-statements con- 
tained in the document or othenvise in respect thereof. 

( 2 ) For the purposes of this Act it shall, unless the contrary is proved, be 
evidence that an allotment of or an agreement to allot shares or debentures was 
made with a view to the shares or debentures being offered for sale to the public, 
if it is show'n — 

(a) that an offer of the shares or debentures or of any of them for sale to 
the public was made within six months after the allotment or agreement to allot ; or 

(d) that at the date when the offer was made the whole of the consideration 
to be received by the company in respect of the shares or debentures had not been 
so received. 

( 3 ) Section 97 shall apply to the person or persons making the offer as though 
they were persons named in a prospectus as directors of a company, and the pro- 
visions of section 93 shall have effect as if it is required a prospectus to slate, in addi- 
tion to the matters required by that section to be stated in a prospectus, — 

(a) the net amount of the consideration received or to be received by the 
company in respect of the shares or debentures to which the*offcr relates, and 

(A) the place and time at which the contract under which the said shares or 
debentures have been or arc to be allotted may be inspected. 

( 4 ) Where a person making an offer to which this section relates is a com- 
pany or a firm, it shall be sufficient if the document aforesaid is signed on behalf 
of the company or firm by all directors of the company or not less than half of the 
partners, as the case may be, and any such director or partner may sign by his 
agent authorised in writing.] 

R«.riciion on altcraUon of 99- A company shall not, at any time, vary the 

icnm mentioned in prospectus terms of contract referred to in the prospectus or state- 
or statement in lieu of pros- mcnt in licu of prospectus, except subject to tlic approval 

of the company in general meeting. 

100 . (i) Where a prospectus invites persons to subscribe for shares in or 

debentures of a company, every person who is a director 
Liability for statements m of the company at the time of the issue of the prospectus 
prospectus. every person who has authorised the naming of 

himself and is named in the prospectus as a director or as having agreed to become 


NOTES. 

made by him did not strictly come under 
the term "prospectus". By this means, un- 
scrupulous companies successfully managed 
to evade the provisions of the Act relating 
to the prospectus. With a view to avert 
this mischief and fraud, this section has 
been enacted. This section introduces S 38 
of the English Act, and renders every docu- 
ment containing an offer of shares subject to 
the provisions of the Act regarding "pros- 
pectus" and thereby renders the evasion of 


the rules impossible. 

Sec. 100: “Reasoxadle public notice", — 
Under S. 101 (1), it is immaterial whether 
the director sees the prospectus or not; and 
he is liable if he authorizes the issue of a 
false prospectus. 67 hf.L.J. 437=40 L.W. 
51^=1934 M. 641. 

Some directobs REniuNG before allotment. 
-^Where before allotment of shares in a 
limited company two of the directors men- 
tioned in the prospectus retired, and the 
fact of retirement was not communicated 
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a director either immediately or after an interval of time, and every promoter of the 
company, and every person who has authorised the issue of the prospectus, shall be 
liable to pay compensation to all persons who subscribe for any shares or debentures 
on the faith of the prospectus for all loss or damage they may have sustained by 
reason of any misleading or untrue statement therein, or in any report or memoran- 
dum appearing on the face thereof, or by reference incorporated therein or issued 
therewith, unless it is proved — 

(a) with respect to every misleading or untrue statement not purporting to 
be made on the authority of an expert or of a public official document or statement, 
that he had reasonable ground to believe and did up to the time of the allotment 
of the shares or debentures, as the case may be, believe that the statement fairly 
represented the facts or was true ; 

(i) with respect to every misleading or untrue statement purporting to be a 
statement by or contained in what purports to be a copy of or extract from a report 
or valuation of an expert, that it fairly represented the statement, or was a correct 
and fair copy of or extract from the report or valuation : Provided that the director, 
person named as director, promoter or person who authorised the issue of the pros- 
pectus shall be liable to pay compensation as aforesaid if it is proved that he had no 
reasonable ground to believe that the person making the statement, report or 
valuation was competent to make it ; and 

(c) with respect to every misleading or untrue statement purporting to be a 
statement made by an official person or contained in what purports to be a copy 
of or extract from a public official document, that it was a correct and fair repre- 
sentation of the statement or copy of or extract from the document : 
or unless it is proved — 

(i) that having consented to become a director of the company he \vithdrew 
his consent before the issue of the prospectus, and that it was issued without ms 


authority or consent ; or . , , * 

(ii) that the prospectus was issued without his knowledge or consent, ana 

that on becoming aware of its issue, he forthwith gave a reasonable public notice 

that it was issued without his knowledge or consent ; or 

(m) that, after the issue of the prospectus and before allotment J 

he, on becoming aware of any misleading or untimc statement therein, wi 
his consent thereto, and gave reasonable public notice of the withdrawal, an 

reason therefor. _ .i.' Lcic l^^ued 

(2) Where a company existing at the commencement this Act nas i 

shares or debentures, and for the purpose of obtaining further ^Lpect 

for shares or debentures issues a prospectus, a director shall not be 

of any statement therein unless he has authorised the issue of the prospectus, 

adopted or ratified it. tnr of the 

(3) Where the prospectus contains the name of a person as 
company, or as having agreed to become a director thereof, and he as 

to become a director or has withdrawn his consent before the issue ° ^ . P Qj^pany, 
and has not authorised or consented to the issue thereof, the dircc or , 

except any without whose knowledge or consent the indcinnify ffi® 

other person who authorised the issue thereof, shall be la Lj^,}jhcmay 

person named as aforesaid against all damages, costs and ^P^”^ Tirnsnectus or in 
be made liable by reason of his name having been mserted m ™ P j in 

defending himself against any suit or legal proceedings brought against 

respect thereof. . — 

NOTES. likelihood of a 

to the allottee; the latter would be entitled no bearing at a” .Jnres. the allottee has 
to rescind the contract of allotment and until a 11 otni<mt ot t there should 

claim a refund of the monies paid by him- ^ u terms of the contact 

32 L.W. 108=124 I.C. 193=1930 M. 325. be w m the 325. 

The fact (hat subsequent to the formation of published in the p 
the company after allotment, there is every 


1 


S. 101] The Indian Companies Act (VII of 1913). 1633 

(4) Every person who, by reason of his being a director or named as a 
director, or as having agreed to become a director, of his having authorised the 
issue of the prospectus, becomes liable to make any payment under this section, 
may recover contribution, as in cases of contract, from any other person who, if 
sued separately, would have been liable to make the same payment, unless the 
person who has become so liable was., and that other person was not, guilty of 
fraudulent misrepresentation. 

(5) For the purposes of this section — 

(a) the expression “ promoter ” means a promoter who was a party to the 
preparation of the prospectus, or the portion thereof containing the misleading or 
untrue statement, but does not include any person by reason of his acting in a 
professional capacity for persons engaged in procuring the formation of the company ; 

(6) the expression “ expert ” includes engineer, valuer, accountant, and 
any other person whose profession gives authority to a statement made by him. 

Allotment. 


loi. *[ (i) No allotment shall be made of any share capital of a company 
. 1, . . offered to the public for subscription unless the amount 

Restriction as to a o men . prospectus as the minimum amount which 


in the opinion of the directors must be raised by the issue of share capital in order to 
provide the sums or, if any part thereof is to be defrayed in any other manner, 
the balance of the sum required to be provided in respect of the matters specified 
in sub-section (2) has been subscribed, and the sum of at least five per cent, thereof 
has been paid to or received in cash by the company.] 


(2) The matters for which provision for the raising of a minimum amount 
of share capital must be made by the directors arc the following, namely : — 

{a) the purchase price of any property purchased or to be purchased which 
is to be defrayed in whole or in pait out of the proceeds of the issue ; 


(A) any preliminary expenses payable by the company and any commission 
so payable to any person in consideration of his agreeing to subscribe for or of his 
procuring or agreeing to piocure subscriptions for any shares in the company ; 

(r) the repayment of any moneys borrowed by the company in respect of 
any of the foregoing matters, and 


LEG. REF. 

* 'Hiis sub-scction was subsiitviicd by S. 55 of 
Art XXII of 1936. 

NOTES. 

Sec. 101: Amendment dv Act XXII of 
1936. — The present sub-Ss. (1), (2) and 
(2-A) have been substituted in the place of 
the old sub-Ss. (1) and (2). The amend- 
ment introduces the provisions of S. 39 of 
the English Act, and is aimed at discour- 
aging floatation of companies with insuffi- 
cient capital. Under sub-Ss. (1) and (2), 
as they stood previously, it was possible for 
mushroom companies to be formed with 
large autliorizcd capital of which very little 
used to be subscribed. By providing for a 
nominal amount as “the minimum subscrip- 
tion” they were enabled to commence 
business almost immediately after incorpo- 
ration and to exercise their borrowing 
powers. Their activities were frequently 
of a questionable character and they invari- 
ably came to grief within a very short time. 
When the crash came the creditors usually 
found themselves in a hopeless position. 
The existence of such companies was a 
source of considerable danger to the com- 
C.C.M.— 205 


mercial world, and caused immense damage 
to the growth of genuine companies. There 
lias been an unanimous demand from all 
quarters for adequate legislation to prev’ent 
the formation of such companies. Several 
remedies were suggested, and the legislature 
has finally adopted the provisions contained 
in the amended sub-Ss. (1), (2) and (2-A) 
of this section. 

(I'O Sub-Ss. (2-B) and (2-C) have also 
been inserted by the Amending Act XXII of 
1936. (2-B) provides for the monies 

received in respect of shares to be kept 
deposited in Bank until the certificate to 
commence business has been granted, or 
until returned under the provisions of 
sub-S. (4). 

Al'i’LlCATION MONEY NOT PAID — ALLOTMENT 

OF SHARES — Power of director. — S. 101 
does not forbid the directors to allot shares 
to applicants who neglect to pay the appli- 
cation money in terms of the prospectus 
once the first allotment has been regularly 
inade, although it may be that a provision 
in a prospectus empowering them to do this 
would be an infringement of the Act 
I.L.R. (1939) 2 Cal. 512=1940 Cal. 164. 
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(d) working capital.] 

(2- A) The amount referred to in sub-section (i) as the amount stated in 
the prospectus shall be reckoned exclusively of any amount payable otherwise 
than in cash and is in this Act referred to as the minimum subscription.] 

(2-B) All moneys received from applicants for shares shall be deposited 
and kept in a scheduled bank as defined in the Reserve Bank of India Act, 1934, 
until returned in accordance with the provisions of sub-section {4) or until the 
certificate to commence business is obtained under section 103.] 

(2-G) In the event of any contravention of the provisionsof sub-section 
(2-B) every promoter, director or other person knowingly responsible for such contra- 
vention shall be liable to a fine not exceeding five hundred rupees.] 

(3) The amount payable on application on each share shall not be less than 
five per cent, of the nominal amount of the share. 

(4) If the conditions aforesaid have not been complied with on the expiration 
of one hundred and ^[eighty] days after the first issue of the prospectus, all money 
received from applicants for shares shall be forthwith repaid to them without 
interest, and, if any such money is not so repaid within one hundred and ^[ninety] 
days after the issue of the prospectus, the directors of the company shall be jointly 
and severally liable to repay that money with interest at the rate of seven per cent, 
per annum from the expiration of the one hundred and ^[ninetieth] day : Provided 
that a director shall not be liable if he proves that the loss of the money was not due 
to any misconduct or negligence on his part. 

(5) Any condition requiring or binding any applicant for shares to waive 
compliance with any requirement of this section shall be void. 

(6) This section, except sub-section (3) thereof, shall not apply to any 
allotment of shares subsequent to the first allotment of shares offered to the public 
for subscription. 

(7) In the case of the first allotment of share capital payable in ‘cash of a 
company which docs not issue any invitation to the public to subscribe for its shares, 
no allotment shall be made unless the minimum subscription (that is to say) — 

((3) the amount (if any) fixed by the memorandum or articles and named 
in the statement in lieu of prospectus as the minimum subscription upon which the 
directors may proceed to allotment ; or 


LEG. REF. 

* Tliis sub-scction was substituted by S. 55 
of Act XXII of 1936. 

* This word was substituted for the word 
“ twenty ”, ibid. 

* This word was substituted for the word 
‘‘ thirty ”, ibid. 

* This word was substituted for the word 
“ thirtieth,” ibid. 


NOTES. 

Sec. 101, Sub-Sec. (3): Appi.ication of. 
— Sub-S. (3) is applicable to all allotment^; 
of shares whether at the time of the floating 
of the company or any subsequent period. 
Any allotment which is made without pay- 
ment of at least 5 per cent, of the nominal 
value of the shares by the applicant is, 
therefore, invalid. 161 I.C. 952; 154 I.C. 
33=1934 A. 855. The directors who make 
such allotment would be guilty of mis- 
feasance. (Ibid.) Sub-S. (3) to S. 101 
lays down a mandatory requirement. The 
applicant for a share is under a statutory 
obligation to pay 5 per cent, of the nominal 
amount of the share along with his appli- 
cation, and the company is also under the 


ation to see tliat he docs so, and it is 
tst public policy that any allotment 
Id be made without compliance with 
requirement. That being so a company 
Id not be allowed to take advantage ot 
3 wn wrongdoing and neglect of the 
isions of the Act by demanding the 
r money subsequently. 1939 Nag. 

..R. (1941) Nag, 557. As to the 

ity of directors in respect of niis- 
incc, see S. 235, tn/ro. 

IXJTMENT, WHEN VALID.— An 

larcs must be made witbin a 

and a shareholder ,s not .hound to 

,t an allotment made '"“ot'" ^ 

.. 36 Bom.L.R. 32=1934 B. 97 K 

cd for shares on lOth August 1930 ajd 

m of Rs. 250 was paid “'“ng with tn 

cation. The allotment wus fid to^ha^_^ 

made on 17th (October, e 1932 , 

also issued to ^ on ‘ well 

ig him to pay resolved 

1C call money and the oompanv r 

o into liquidation on 3rd Marcn, 

that R was not ‘he Pueehaee'r 

.^October. 1931 
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(^) if no amount is so fixed and named, the whole amount of the share 
capital other than that issued or agreed to be issued as fully or partly paid up other- 
wise than in cash ; 

has been subscribed and an amount not less than five per cent.of the nominal amount 
of each share payable in cash has been paid to and received by the company. 

(8) Sub-section (7) shall not apply to a private company or to a company 
which has allotted any shares or debentures before the commencement of this Act. 

102. (i) An allotment made by a company to an applicant in contravention 

of the provisions of '[section 98 or section loi] shall be 
Eflect of irregular allotment, voidable at the instance of the applicant within one 

month after the holding of the statutory meeting of the 
company and not later ®[or in any case where the company is not required to hold 
a statutory meeting or where the allotment is made after the holding ol the statutory 
meeting witliin one month after the date of the allotment and not later), and shall 
be so voidable notwithstanding that the company is in course of being wound up. 

(2) If any director of a company knowingly contravenes or permits or 
authorises the contravention of any of the provisions of '[section 98 or section lOi] 
witli respect to allotment, he shall be liable to compensate the company and the 
allottee respectively for any loss, damages or costs which the company or the allottee 
may have sustained or incurred thereby : Provided that proceedings to recover any 
such loss, damages or costs shall not be commenced after the expiration of two 
years from the date of the allotment. 

Restrictions on commence- 103. (l) A company shall not commence any 

inent of business. business or cxercise any borrowing powers unless — 

(а) shares held subject to the payment of the whole amount thereof in cash 
have been allotted to an amount not less in the whole than the minimum subscription; 
and 

(б) every director of the company has paid to the company on each of the 
shares taken 01 contracted to be taken by him, and for which he is liable to pay 
in cash, a proportion equal to the proportion payable on application and allocment 
on the shares offered for public subscription or, in the case of a company which does 
not issue a prospectus inviting the public to subscribe for its shares, on the shares 
payable in cash ; and 

(r) there has been filed with the registrar a duly verified declaration by the 
secretary or one of the directors in the prescribed form, that the aforesaid conditions 
have been complied with ; and 

{d) in the case of a company which does not issue a prospectus inviting the 
public to subscribe for its shares, there has been filed with the registrar a statement 
in lieu of prospectus. 


LEG. REF. 

* These words and figures were substituted for 
the word and figure “section lOi ’* by S. 7 of 
Act II of 1938. 

* These words were inserted by S. 56 of Act 
XXII of 1936. 

NOTES. 

and also because no notice of allotment was 
sent to. R. 161 I.C. 294=1936 L. 16. 

Sec. 102: Amendment by Act XXII of 
1936 , — The words “or in any case .... 
and not later" have been inserted by Act 
XXII of 1936. The reason for this amend- 
ment is that it supplies an obvious omission. 

Allotment ok Shares. — A n allotment of 
shares by the Secretary and Treasurer would 
be valid if the articles, without specially 
providing for allotment by directors, pro- 


vide that the general management should be 
by the Secretary and Treasurer, subject to 
the directors' supervision. 26 I.C. 349. 
Where one or more directors make an allot- 
ment of shares, without being duly em- 
powered for the purpose, the allotment 
would be invalid, and the allottee could re- 
voke his application for allotment of shares 
before any valid allotment or proper ratifi- 
cation is made. 51 I.C. 812; 1 L.L.J. 1. 

Sec. 103: Failure to pay for shares by 
DIRECTORS — Ip renders shares liable to for- 
feiture. — Where the directors who have 
signed the articles of association and memo- 
randum undertaking to take a certain num- 
ber of shares and pay for them, fail to pay 
for them, it does not necessarily follow that 
they are liable to forfeiture of their shares 
1939 A.L.J. 950=1939 All. 739. 
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(2) The registrar shall, on the filing of a duly verified declaration, in accord- 
ance with the provisions of this section certify that the company is entitled to com- 
mence business, and that certificate shall be conclusive evidence that the company 
is so entitled : 

Provided that, in the case of a company which does not issue a prospectus 
inviting the public to subscribe for its shares, the registrar shall not give such a 
certificate unless a statement in lieu of prospectus has been filed with him. 

(3) Any contract made by a company before the date at which it is entitled 
to* commence business shall be provisional only, and shall not be binding on the 
company until that date, and on that date it shall become binding. 

(4) Nothing in this section shall prevent the simultaneous offer for subscription 
or allotment of any shares and debentures or the receipt of any money payable on 
application for debentures. 

(5) If any company commences business or exercises borrowing powers in 
contravention of this section, every person who is responsible for the contravention 
shall, without prejudice to any other liability, be liable to a fine not exceeding five 
hundred rupees for every day during which the contravention continues. 

(6) Nothing in this section shall apply to a private company, or to a company 
registered before the commencement of this Act which does not issue a prospectus 
inviting the public to subscribe for its shares or, in so far as its provisions relate to 
shares, to a company limited by guarantee and not having a share capital. 

104. (i) Whenever a company having a share 

Return as to allotments. capital makes any allotment of its shares, the company 

shall, within one month thcrcaficr, — 

(a) file with the registrar a return of the allotments, stating the number and 
nominal amount of the shaies comprised in the allotment, the names, addresses and 
descriptions of the allottees, and the amount (if any) paid or due and payable on 
each share ; and 

(h) in the case of shares allotted as fully or partly paid up otherwise than in 
cash, produce for the inspection and examination of the registrar a contract in 


NOTES. 

Sec. 104. — Contract relating to allotnu-nt 
of shares — Statement in Form VIT filed be- 
fore Registrar — Nature of — Not conveyance. 
It is liable to stamp duty onlv as an agree- 
ment. 167 r.C. 513=1937 M. 259=(1937) 
1 M.L.J. 108 (F.B.). See also 39 P.L. 
R. 293, cited under S. 29. 

Amendment by Act XXII of 1936. — 
Sub-section (4) has been newly added so 
as to exclude forfeited shares subsequently 
rc-jssucd from the purview of the section. 

Share as fully paid up, other- 

wisE THAN IN CASH. — As to a casc where 
on a construction of a debenture deed, it 
was held that the share allotted was allotted 
as fully paid up otherwise than in cash. 
See 41 M. 307=33 M.L.J. 474=42 I. C. 
674. 

“Constituting the title of the ali-ottf.e". 
— Ratification of a prcviou.s contract with 
vendors of business by the Board of Direc- 
tors cannot be described as a contract in 
writing constituting the title of the allottee 
within the meaning of S. 104 (1) (6). 23 

L.W. 571 = 1926 M.W.N. 6=94 I.C. 892 
= 1926 M. 380. 

"One Month”. — The Registrar should file 
the document even when it is presented be- 
yond time; and should inform the officer of 
the company that unless, within a time to 


be specified by the Registrar, he obtains an 
or<lcr from the Court extending the time 
up to the date of filing, he will take steps to 
prosecute him for the default. 56 C. 976= 
122 I.C. 214=1930 C. 146. 

Failure to file agreement, effect of. 
The only consequence of a failure to file the 
agreement under tliis section, is the 
provided in sub-section (3). 48 A. 503-- 

24 A.L.J. 576=1926 A. 524. 
law will not excuse default. 52 I.C. 

Stamp duty. — An agreement for the allot- 
ment of shares by a company in future, nee<i 
not be stamped as a “conveyance . 

A.L.J. 394=137 I.C. 337=1932 A. »1. 

Nor need the prescribed particulars fnrnisn 
cd to the Registrar in respect of such ^ 
Jsreement to b^tamped as 

Lcvance. 15 L. iUl— 

200 shares had been allotted m considcra 
tion of a written agreement as A 

transfer of a business and the cot P 7 
mitted a return as to allotment 

ind that it wa^ agree- 

509=1934 L. 533. 


1637 


S. 105] The Indian Companies Act (VII of 1913). 

writing constituting the title of the allottee to the allotment together witli any 
contract of sale, or for services or other consideration in respect of which that allot- 
ment was made, such contracts being duly stamped, and file with the registrar 
copies verified in the prescribed manner of all such contracts and a return stating 
the number and nominal amount of shares so allotted, the extent to which they arc 
to be treated as paid up, and the consideration for which they have been allotted. 

(2) Where such a contract as above mentioned is not reduced to writing, 
the company shall, within one month after the allotment, file with the registrar the 
prescribed particulars of the contract stamped with the same stamp-duty as would 
have been payable if the contract had been reduced to writing, and these particulars 
shall be deemed to be an instrument within the meaning of the Indian Stamp Act, 
1889, and the registrar may. as a condition of filing the particulars, require that the 
duty payable thereon be adjudicated under section 3* that Act. 

*[(2 A) If the registrar is satisfied that in the circumstances of any parti- 
cular case the period of one month specified in sub-sections (1) and (2) for 
compliance with the requirements of this section is inadequate, he may extend 
that period as he thinks fit, and, if he does so, the provisions of sub sections (i) 
and (2> shall have cflect in that particular case as if for the said period of one 
month the extended period allowed by the registrar were substituted]. 

(3) If default is made in complying with the requirements of this section, 
every ofiiccr of the company who is knowingly a party to the default shall be liable 
to a fine not exceeding five hundred rupees for every day during which the default 
continues : 

Provided that, in case of default in filing with the registrar •’[within the time 
specified in sub-section (i) &(2)1 any document required to be filed by this section, 
the company, or any person liable for the default, may apply to the Court for relief, 
and the Court, if satisfied that the omission to file the document was accidental or 
due to inadvcVtencc or that on other grounds it is just and equitable to grant relief, 
may make an order extending the time for the filing of the document for such a 

period as the Court may think proper. 

*[ (4) Nothing in this section shall apply to the issue and allotment by a 
company of shares which under the provisions of its articles were forfeited for non- 
payment of calls.] 

Commissions and Discounts. 

105. (i) It shall be lawful for a company to pay a commission to any 

person in consideration of his subscribing or agreeing 

Power 10 pay ccriain coin- to subscribe, whether absolutely or conditionally, for 
missions and prohibition of shares in the company, or procuring or agreeing to 

subscriptions, whkhcr absolute or conditional, 
for any shares in the company, payment ol the commis- 
sion is authorised by the articles and the commission paid or agreed to be paid 
docs not exceed the amount or rate so authorised and if the amount or rate per 
cent, of the commission paid or agreed to be paid is — 

(а) in the case of shares offered to the public for subscription, disclosed in the 
prospectus ; or 

(б) in the case of shares not offered to the public for subscription, disclosed 
in the statement in lieu of prospectus, or in a statement in the prescribed form 
signed in like manner as a statement in lieu of prospectus and filed with the registrar 
and where a circular or notice, not being a prospectus inviting subscription for the 
sliarcs is issued, also disclosed in that circular or notice. 

{2) Save as aforesaid ^[and save as provided in section i05-A,]no company 

LEG. REF. NOTES. 

• Sub-S. 2-A of S. 104 added by Act XXVI of Sec. 105: Amendment by Act XXII of 

1941. 1936.— In sub-section (2), after the words 

•Substituted by .Act XXVI of 1941. “as aforesaid” the words “and save as pro- 

• This sub-section was added by S. 57 of Act vided in S. 105-A” have been added conse- 

XXII of 1936. quent on the introduction of the new scc- 

• These words were inserted by S. 58 of Act tion 105-A by this Amending Act. 

XXII of 1936. 
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shall apply any of its shares or capital money either directly or indirectly in payment 
of any commission, discount or allowance, to any person in consideration of his 
subscribing or agreeing to subscribe, whether absolutely or conditionally, for any 
shares of the company, or procuring or agreeing to procure subscriptions, whether 
absolute or conditional, for any shares in the company, whether the shares or money 
be so applied by being added to the purchase-money of any property acquired 
by the company or to the contract price of any work to be executed for the company, 

or the money be paid out of the nominal purchase-money or contract price, or 
otherwise. 

(3) Nothing in tliis section shall affect the power of any company to pay 
such brokerage as it has heretofore been lawful for a company to pay, and a vendor 
to, promoter of, or other person who receives payment in money or shares from, 
a company shall have and shall be deemed always to have had power to apply any 
part of the money or shares so received in payment of any commission, the payment 
of which, if made directly by the company, would have been legal under this 
section. 


,, , (0 Subject to the provisions of this 

dUernf. “ section, it shall be lawful for a company to issue at a dis- 

count shares in the company of a class already issued : 

Provided that — 

(a) the issue of the shares at a discount must be authorised by resolution 
passed in general meeting of the company and must be sanctioned by the Court; 

(h) the resolution must specify the maximum rate of discount (not exceeding 
ten per cent, in any case) at which shares are to be issued ; 

(r) not less tlian one year must at the date of issue have elapsed since the 
date on which the c ) noiny was entitled to commence business ; 

(d) the sliarcs to be issued at a discount must be issued within six months 
after the date on which tire issue is sanctioned by the Court or within such extended 
time as the Court may allow. 

(2) Every prospectus relating to the issue of the shares and every balance- 
sheet issued by the company subsequently to the issue of the shares must contain 
particulars of the d’scoimt allowed on the issue of the shares or of so much of that 
discount as has not been written off at the date of the issue of the document in question. 

(3) If default is made in complying with sub-section (2), tlic company and 
every officer of the company who is in default shall be liable to a fine not exceeding 
fifty rupees.] 

*[105-11. (i) Subject to the provisions o^ this section, a company limited by 

shares may, if so authorised by its articles, issue pre- 

Issuc of redeemable prr- forencc shares which arc, or at the option of the company 
I crcncc i 

arc to be, liable to be redeemed- 


LEG. REF. 

^ Tins section was inserted bv S. -,0 of Ac. 
XXII of if)3G. • 

NOTES. 

Sec. 105-A: Amkndmkmt dy Act XXII 
OF 1936. — This section is new. Before this 
amendment, the issue of shares at a discount 
was not allowed. It was thought desirable 
to legalise the issue of shares at a <liscount 
witli a view to helping companies which have 
failed to attract subscribers. S. 47 of the 
English Act has been adoptc<l in this res- 
pect, with necessary modifications suitable 
to the circumstances of this country. 

Sec. 105-B: Amendment ry Act XXII 
OF 1936. — This section has been newly added 
hy Act XXII of 1936. Under the Act as it 
previously stood, there was no provision for 
issuing any redeemable preference shares. 


1 C ncctls of modern times, however, rc- 
irc that companies should have the power 
issue such shares. It was found to DC 
ry useful in England and it was though 
sirahlc to introduce the provisions or 
of the English Act. in this respect, with 
^per modifications and necessary sate- 

ards in this country also. 

'referencf. share- troLDERS — Rrr.HTS of 

REARS OF 1-REFl^RENTlAL ' 

NT OF.— It was provided by 

idum of Association of a „ 

. preference shares should bo^ % 

rards dividend and capital jn 

Stive TefIrUiar dividend of 7 per 
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Provided that — 

(<2) no such shares shall be redeemed except out ol' profits of the company 
which would otherwise be available for dividend or out of the proceeds of a fresh 
issues of shares made for the purposes of the redemption or out of sale proceeds of 
any property of the company ; 

(6) no such shares shall be redeemed unless they arc fully paid ; 

(r) where any such shares are redeemed othenvise than out of the proceeds 
of a fresh issue, there shall out of profits which would otherwise have been available 
for dividend be transferred to a reserve fund, to be c<illcd “ the capital redemption 
reserve fund,’* a sum equal to the amount applied in redeeming the shares, and the 
provisions of this Act relating to the reduction of the share capital of a company 
shall, except as provided in this section, apply as if the capital redemption reserve 
fund were paid-up share capital of the company ; 

(d) where any sucli shares are redeemed out of the proceeds of a fresh issue, 
the premium, if any, payable on redemption must have been provided for out of the 
profits of the company before the shares are redeemed. 

(2) There shall be included in every balance-sheet of a company which has 
issued redeemable preference shares a statement specifying what part of the issued 
capital of the company consists of such shares and the date on or before which 
those shares are, or arc to be, liable to be redeemed or, where no definite date 
is fixed for redemption, the period of notice to be given for redemption. 

If a company fails to comply with the provisions of this sub-section, the 
company and every officer of the company who is in default shall be liable to a 
fine not exceeding one thousand rupees. 

(3) Subject to the provisions of this section, the redemption of preference 
shares thereunder may be effected on such terms and in such manner as may be 
provided by the articles of the company. 

(4) Where in punsuance of this section a company has redeemed or is 
about to redeem any preference shares, it shall have power to issue shares up to the 
nominal amount of the shares redeemed or to be redeemed as if those shares had never 
been issued, and accordingly the share capital of the company shall not for the 
purpose of calculating the fees payable under section 249 be deemed to be increased 
by the issues of shares in pursuance of this sub-section : 

Provided that, where new shares are issued before the redemption of the old 
shares, the new shares shall not, so far as relates to stamp duty, be deemed to have 
been issued in pursuance of this sub-section unless the old shares arc redeemed within 
one month after the issue of the new shares. 

(5) Where new shares have been issued in pursuance of the last foregoing 
sub-section, the capital redemption reserve fund may, notwithstanding anything in 
this section, be applied by the company, up to an amount equal to the nominal 


NOTES. 

cent, per annum on the paid up amount of 
the preference shares held by them, and 
subject to the rights of the preference share- 
holders, the surplus profits should be divided 
among the holders of the ordinary shares. 
There was also a further provision that if 
the company should be wound up, the sur- 
plus assets should be applied in the first 
place, in repaying to the holders of prefer- 
ence shares the amount paid up thereon, and 
the residue should belong to the holders of 
ordinary shares. The company was wound 
up voluntarily, and no dividend on preference 
shares had been declared or paid for seve- 
ral years prior to the winding up. It was 


held, ( 1 ) that the surplus assets must be 
applied in the first place in repaying to the 
holders of preference shares the amount 
jiaid up thereon and the residue belonged to 
the holders of the ordinary shares; (li) that 
the arrears of preferential dividends could 
not be treated as "debts” and therefore to be 
paid out of the assets of the company be- 
fore the "surplus assets” were ascertained. 
I.L.R. (1938) 2 Cal. 533=1939 Cal. 126. 
Preference shares not free from income-tax 
— Dividend at seven and half per cent, sub- 
ject to tax — Right of company to deduct 
tax when no tax payable by company. See 
I.L.R. (1940) Bom. 165=42 Bom.L.R. 
57=1940 Bom. 97 (F.B.). 
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amount of the shares so issued, in paying up unissued shares of the company to be 
issued to members of the company as fully paid bonus shares.] 

^[105-G. Where the directors decide to increase the capital of the company 

by the issue of further shares such shares shall be 
Further issue of capital. offered to the members in proportion to the existing 

shares held by each member (irrespective of class) and 
such offer shall be made by notice specifying the number of shares to which the 
member is entitled and limiting a time within which the offer if not accepted , will 
be deemed to be declined ; and after the expiration of such time, or on leceipt 
of an intimation from the member to whom such notice is given that he declines to 
accept the shares offered, the directors may dispose of the same in such manner 
as they think most beneficial to the company.] 


106. Where a company has paid any sums by way of commission in respect 

of any shares or debentures or allowed any sums by 
way of discount in respect of any debentures, the toti 
amount so paid or allowed or so much thereof as has 
not been written off, shall be stated in every balance- 
sheet of the company until the whole amount thereof has been written off. 


Statement in balance-sheet 
as to commissions and dis- 
counts. 


Payment of Interest out of Capital. 

107. Where any shares of a company arc issued for the purpose of raising 

money to defray the expenses of the construction of 

in.c?c”L“nf cTpf.ann cer.'’at,': buildings or the provision of any plant 

cases. which cannot be made profitable for a lengthened 

period, the company may pay interest on so much of 
that share capital as is for the time being paid up for tlic period and subject to the 
conditions and restrictions in this section mentioned and may charge the same to 
capital as part of the cost of construction of the woik or building, or the p»ovi£ion 
of plant : 

Provided that — 


(1) no such payment shall be made unless the same is authoiiscd by the 
articles 01 by special resolution ; 

(2) no such payment, whether authorised by the aiticlcs or by special 
resolution, shall be made without the previous sanction of the ^[Central Govern- 
ment] which sanction shall be conclusive evidence foi the purposes of this section 
that the shares of the company in respect of which such sanction is given, have 
been issued for a purpose specified in this section ; 

(3) before sanctioning any such payment, the ^[Central Government] may 
at the expense of the company, appoint a person to inquire and report to ®[thc 
Central Government] as to the circumstances of the case, and may, before making 
the appointment, require the company to give security for the payment of the 

costs of the inquiry ; . , 

(4) the payment shall be made only for such period as may be determined 
by the ^[Central Government] ; and such period shall in no case extend beypnd 
the close of the half-year next after the half-year during which the works or buildings 
hav'c been actually completed or the plant provided ; 

(5) the rate of interest shall in no case exceed four per cent. 5®, 

such lower rate as the Central Government may, by notification in the 
Gazette, prescribe ; 


LEG. REF. 

' Tills srrtion vv.is insrrlcd 1 >\' .S. ',<) of Ac 
XXII of 1936. 

* These words were subslhuU d for the words 
“ Local Government ’* by A.O., >937. 

* These words were substituted f<»r the words 
** such Central Government ” by S. a and Sch. I 
of Act XXXIV of 1939. 


NOTES. ^ yyj, 

105.C: Amendment BY Act XAU 
16.— This section has been added by 
XII of 1936. This provides that fh 

,oicc to take up /®®hould 

on an increase of the capital should 

to the existing members in «ic 

of shares already held by them. 
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(6) the payment of the interest shall not operate as a reduction of the amount 
paid up on the shares in respect of which it is paid ; 

(7) the accounts of the company shall show the share capital on which, and 
the rate at which, interest has been paid out of capital during the period to which the 
accounts relate ; 

(8) nothing in this section shall affect any company to which the Indian 
Railway Companies Act, 1895, or the Indian Tramways Act, 1902, applies. 

Certificates of Shares^ etc. 

108. (1) Every company shall, within three months after the allotment of 
.... - . ^ . any of its shares, debentures or debenture stock, and 

within three months after the registration of the transfer 
of any such shares, debentures or debenture stock, 
complete and have ready for delivery the certificates of all shares, the debentures, 
and the certificates of all debenture stock allotted or transferred, unless the conditions 
of issue of the shares, debentures or debenture stock otherwise provide. 

(2) If default is made in complying with the requirements of this section, the 
company, and every officer of the company who is knowingly a party to the default 
shall be liable to a fine not exceeding fifty rupees for every day during which the 
default continues. 


Infonnation as to Mortgages^ Charges^ etc. 

Certain moriRaRcs and *09- *[ (0 1 Every mortgage or charge created 

charges to be void if not after the commencement of this Act by a company and 
repistcred. being either — 


LEG. REF. 

* S. log was rc-numbercd as sub*S. (i) of 
that section by S. 6o of Act XXII of 1936. 

NOTES. 

Sec. 109: Amendments hy Act XXII or 
1936. — Under the Act before the amend- 
ment, a charge or mortgage created over 
movable property of the company other than 
book' debts or the uncalled share capital need 
not be registered. The insertion of the 
present Cl. (e) to sub-S. (1) requires such 
charges or mortgages to be registered with 
certain qualifications. The insertion of 
sub-S. (2) is designed to affect transferees 
with notice as from the date of registration. 

Application and scope. — This section 
applies to a mortgage or charge created by 
the company by contract and not to a cliargc 
arising by operation of law. 2 Luck. 2W 
=99 I.C. 483=1927 O. 55. Proviso (tr) 
to sub-S. (1) means merely that a mort- 
gage or a charge granted by a company is 
not to be deemed to be an interest in 
immovable property simply because it com- 
prises or takes effect over debentures held 
by the company and such debentures consti- 
tute a charge on the immovable propcrt>’ of 
the company issuing the same. 57 C. 328= 
34 C.W.N. 605=1930 C. 536. As to 
whether and when such debentures require 
registration under the Indian Registration 
Act, S. 17. see 58 C. 136=1931 C. 223 ; 59 
C. 377=58 I.A. 323=35 C.W.N. 1034=61 
M.L.j. 589 (P.C.). The purpose effected 
by registration under this section is only the 
prevention of a party from setting up forged 
C.C.M.— 206 


and false instruments, and this registration 
does not affect the provisions of the 
Registration Act regarding the necessity for 
registration of any document under S. 17 
of that Act, or regarding the priority given 
to registered documents under S. 48 of that 
Act. 58 C. 136=34 C.W.N. 405=1931 C. 
223. 

Effect of delayed registration. — A mort- 
gage registered within 21 days under this 
section has priority over a prior mortgage 
registered subsequently under an order of 
e.xtension by the High Court. (1915) 1 
Ch. 643; 102 I.C. 592=1927 O. 300. The 
company itself while it is a going concern 
cannot repudiate its mortgage on the ground 
of want of registration under this section. 

5 R. 585=104 I.C. 326=1927 R. 288. 

Mortgage not registered not invalid 
altogether. — The section does not avoid 
absolutely the mortgage which is not regis- 
tered under the section, but it does only so 
far as any security is given thereby on the 
company’s property or undertaking. The 
effect therefore is that if a mortgage is not 
registered, it is valid as an admission of 
debt, but as against a creditor or a liqui- 
dator it could not be said that a valid charge 
on the company’s property had been created. 
57 I.A. 76=5 Luck. 128=1930 P.C. 66=59 
M.L.J. 540 (P.C.). An instrument creat- 
ing charge on the property of a corporation, 
if not registered with the Registrar as 
provided by S. 109, is void as against the 
Official Receiver. 181 I.C. 681=1939 Sind 
100 . 
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(a) a mortgage or charge for the purpose of securing any issue of debentures ; 
or 

(b) a mortgage or charge on uncalled share capital of the company ; or 

(c) a mortgage or charge on any immovable property wherever situate, 
or any interest therein ; or 

(d) a mortgage or charge on any book debts of the company ; or 

(<■) a mortgage or a charge, not being a pledge on any movable property 
of the company except stock-in-trade ; or] 

(/)] ^ floating charge on the undertaking or property of the company ; 
shall, so far as any security on the company’s property or undertaking is thereby 
conferred, be void against the liquidator and any creditor of the company, unless 
the prescribed particulars of the mortgage or charge, together with the instrument 
(if any) by which the mortgage or charge is created or evidenced or a copy thereof 
verified in the prescribed manner are filed with the registrar for registration in 
manner required by this Act within twenty-one days after the date of its creation, 


T.EG. REF. 

^ Tliis c lause was iuseriecl and the ori(?inaI 
Cl. (<) was rc-lcttcrod (f). by S. 6oof Act XXTI 
of 1936. 


NOTES. 

Equitable mortgage. — It is necessary to 
file with the Registrar the particulars of a 
mortgage by deposit of title deeds, whether 
or no it is accompanied by a memorandum 
of deposit. 29 liom.L.R. 253=101 I.C. 
144=1927 B. 167. An assignment of a 
book-debt <7.f .rccun'/y for an existing debt 
constitutes a mortgage thereof and requires 
registration under lliis section, altliougli the 
transfer may 1)C in the form of an nh'ohite 
assignment. 62 C. 1=38 C-.VV.N. 1190= 
1935 C. 218. 

Floating ciiargr, what is. — It is the 
essence of a floating charge that it remains 
dormant until the undertaking charged 
ceases to he a going concern or until the 
person in wliosc favour the charge is created 
intervenes. 1936 195=118 I.C. 498 

= 1934 A. 161. A floating security is not a 
future security; it is a present security 
which presently affects all the assets of the 
company expressed to be included in it. On 
the other hand it is not a specific security. 
The holder cannot affirm that the assets arc 
specially mortgaged to liim. The assets arc 
mortgaged in such a way that the mortgagor 
can deal with them without the concuiTcnce 
of the mortgagee. A floating charge is a 
present charge though it docs not finally 
attach or crystallize upon any specific pro- 
perly until the happening of some event 
which puts an cn<l to the right of the enm- 
panv to deal with the {iroperty in tlie course 
of its business. Where a dehenture charged 
the company’s properties and assets, present 
as well as future, and there was no stipu- 
lation to qualify the elasticity of the floating 
charge, it leaves the company at liberty to 
create specific mortgages or cliargcs in prio- 
rity to itself. In rc F/ornin' Loud Co., 
(1878) 10 Ch.D. 503; In rc Colonial Trust. 
(1880) 15 Ch.D. 465. But it is not uncom- 
mon to insert in debentures words to the effect 
that the floating charge is not to authorize 
the company to create any mortgage or 


charge ranking in priority to the debenture. 
58 C. 136=34 C.W.N. 405=1931 C. 223. 
The principal tests as to whether a charge 
is a floating one are (1) Is it a charge upon 
ail or a certain class of assets, present or 
future? (2) Would the assets charged in 
the ordinary course of business be changed 
from time to time? (3) Has the company 
power ntil such step is taken by the charges 
to carry on the business of the company in 
tlic ordinary way? Wlicre a clause in an 
agreement was 'that the amount of security 
money will be the second charge on the 
machinery and other goods of the company’, 
on a construction with reference to the tests 
laid down it was held that it amounted to a 
floating charge and that if not registered is 
void. I.L.R. (1938) All. 896=1938 A. 
L.J. 820=1938 All. 574. Where the 
assets of a corporation arc of a fluctuabng 
nature and must change from lime to time 
in the ordinary course of business, and while 
taking loan creating charge on their 
no restraint of any kind whatever is placed 
on the conduct of the business of the corpo- 
ration, and the charge docs not crystallize 
into a fixed security, the charge so creat^ed 
is a floating charge. 181 I.C. 681--1939 
Sind 1(X). Where a deed created a charge 
on all assets of a company and provided 
that the property should be in possession an 
control of the lender, that the coriipany 
should not alienate such property, and tnai 
in case of necessity the property may DC 
alienated on an undertaking to replace the 
same bv another property of equal yamc. i 
was licid that the clement of Possession co 
icmplatcd by the deed and which wa^ 

acfuallv given at the tirne. 

charge from being a purely ^9t"‘able cIk g 

coming within A’f 748^1927 C 

self in possession a^inst the 

and the same would b . . accord- 

Lr‘':v‘r,h ‘k" "iJ Bm. 

I.C. 334=1926 B. 28. 
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but without prejudice to any contract or obligation for repayment of the money 
thereby secured, and when a mortgage or charge becomes void under this section, 
the money secured thereby shall immediately become payable : 

Provided that — 


(t) in the case of a mortgage or charge created out of British India, comprising 
solely property situate outside British India, twenty-one days after the date on which 
the instrument or copy could, in due course of post, and if despatched with due 
diligence, have been received in British India shall be substituted for twenty-one 
days after the date of the creation of the mortgage or charge, as the time within which 
the particulars and instiument or copy arc to be filed with the registrar ; and 

(h) where the mortgage or charge is created in British India but comprises 
property outside British India, the instrument creating or purporting to create 
tlic mortgage or charge or a copy thereof verified in the prescribed manner may be 
filed for registration notwithstanding that further proceedings may be necessary 
to make the mortgage or charge valid or effectual according to the law of tlie 
country in which the property is situate ; and 


(m) where a negotiable instrument has been given to secure the payment 
of any book debts of a company, the deposit of the instiument for the purpose of 
securing an advance to the company shall not for the purposes of this section be 
treated as a mortgage or charge on those book debts ; and 

(I’y) the holding of debentures entitling the holder to a charge on immovable 
property shall not be deemed to be an interest in immovable property. 

(2) Where any mortgage or charge on any property of a company required 
to be registered under this section has been so registered, any person acquiring 
such property or any part thereof, or any share or interest therein, shall be deemed 
to have notice of the said mortgage or charge as from the date of such registration.] 

*[In this section ‘ British India ’ docs not include Burma or Aden, whatever 
the date of the mortgage or charge in question.] 


*[io9-A. (i) Where after the commencement of the Indian Companies 

(Amendment) Act, 1936, a company registered in 
RcKistration of charges on British India acquires any property which is subject to 

created by the company after the acquisition of the 
property, have been required to be registered under this Part, the company shall 
cause the prescribed particulars of the charge, together with a copy (certified in the 
prescribed manner to be a correct copy) of the instrument, if any, by which the 
charge was created or is evidenced, to be delivered to the registrar for registration 
in manner required by this Act within twenty-one days after the date on which 
the acquisition is completed : 

Provided that, if the property is situate and the charge was created outside 
British India, twenty-one days a^ter the date on which the copy of the instrument 
could in due course of post, and if desptached with dule diligence have been received 
in British India shall be substituted for twenty-one days after the completion of the 
acquisition as the time within which the particulars and tlie copy of the instrument 
are to be delivered to the registrar. 


LEG. REF. 

* Tliis sub-section was added by S. Go of Act 
XXII of 1936. 

* These words were inserted by A.O., 1937. 

* Tl^is section was inserted by S. 61 of Act 
XXII of igst'. 

NOTES. 

Sec. 109-A: Amendment bv Act XXII 
OP 1936. — This section is new and follows 


S. 81 of the English Act. It was thought 
anomalous that, while particulars of every 
charge or mortgage over its property created 
by the company should be registered, there 
should be no provision for the registration 
of the particulars of any previous cliarge or 
mortgage over the property which may be 
acquired by the company subject to such 
charge. This has been rectified by the 
enactment of this section. 
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(2) If default is made in complying with this section, the company and every 
officer of the company who is knowingly and wilfully in default shall be liable to a 
fine of five hundred rupees.] 

no. Where a scries of debentures containing, or giving by reference to any 
„ . , . ^ . other instrument, any charge to the benefit of which 

ofSbemur. ‘he debenture-holders of that series are entitled pari 

pari pasu. passu is created by a company,! t shall be sufficient for the 

purposes ofsection 109 if there are filed with the registrar 
within twenty-one days after the execution of the deed containing the charge or, 
if there is no such deed, after the execution of any debentures of the series, the 
following particulars : — 

(a) the total amount secured by the whole series ; and 

{b) tlic dates of the resolutions authorising the issue of the series and the 
date of the covering deed (if any) by which the security is created or defined ; and 

(e) a general description of the property charged ; and 

{( 1 ) the names of the trustees (if any) foi the debenture-holders : 
together with the deed or a copy thereof verified in the prescribed manner containing 
the charge, or if there is no such deed, one of the debentures of the series, and 
the registrar shall, on payment of the prescribed fee, enter those particulars in the 
register ; 

Provided that, where more than one issue is madc of debentures in the 
series, there shall be filed with the registrar for entry in the register particulars 
of the date and amount of each issue, but an omission to do this shall not affect 
the validity of the debentures issued. 

111. Where any commission, allowance or discount has been paid or made 

cither directly or indirectly by the company to any 
Particulars in case of com- person in consideration of his subscribing or agreeing 
mission, c t., on c enturcs. subscribe, whether absolutely or conditionally, for 

any debentures of the company, or procuring or agreeing to procure subscriptions, 
whether absolute or conditional, for any such debentures, the particulars required 
to be filed for registration under sections 109 and iio shall include particulars ^ 
to the amount or rale per cent, of tlic commission, discount or allowance so paid 
or made, but an omission to do this shall not affect the validity of the debentures 
issued : 

Provided that the deposit of any debentures as security for any debt 
company shall not for the purposes of this provision be treated as the issue 01 t e 
debentures at a discount. 

1 12. (i) The registrar shall keep, with respect to each company, a register 

in the prescribed form of all mortgages and charge 
Register of mor(^.-iges and created by the company after the commencement 01 
^ this Act and requiring registration under section io 9 > 

and shall, on payment of the prescribed fee, enter in the register, with 
every such mortgage or charge, the date of creation, the amount secured 
short particulars of the property mortgaged or charged, and the names o 
mortgagees or persons entitled to the charge. . . .1 

(2) After making the entry required by sub-scction (i), the 

return the instrument (if any) or the verified copy thereof, as the ^ 
filed in accordance with the provisions ofsection 109 or section 110 to p 
filing the same. . 

(3) The register kept in pursuance of this section shall be open 
by any person on payment of the prescribed fee, not exceeding one rup 
inspection. 


1 1 3. The registrar shall keep a chronolog’cal index, in QCteages 

cx to register of mort- and .vitli the picsc ibed Act 

- or charges registered with him under this Act. 


Index 
gages and charges. 
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1 14. The registrar shall give a certificate under his hand of the registration 

Certificate of regu, ration. “"Y mortgage or charge registered in pursuance 

o! section 109, stating the amount mereby secured, and 
the certificate shall be conclusive evidence that the rcquireuicnis of sections 109 
to 1 12 as to registration have been complied with. 


1 15. The company shall cause a copy of every cer- 
Endorsement of certificate tificate of registration given under section 114, to be 

or Trri£a°" of ttZll <^"dorsed on every debenture or certificate of debenture 
Stock. Stock which IS issued by the company, and the 

payment of which is secured by the mortgage or 

charge so legistercd : 

Provided that nothing in this section shall be construed as requiring a company 
to cause a certificate of registration of any mortgage or charge so given to be endorsed 
on any debenture or certificate of debenture stock which has been issued by the 
company before the mortgage or charge was created. 

1 16. (r) It shall be the duty of the company to file with the registrar for 

registration the prescribed particulars of every mort- 

of?n.7r«Ld“7A73^"regTrd; or charge created by the company and of the 

regUiraiion. debentures of a senes, requiring registration 

under section 109, but registration of any such mort- 
gage or charge may be effected on the application of any person interested therein. 

(2) Where the registration is effected on the application of some person 
other than the company, that person shall be entitled to recover from the company 
the amount of any fees properly paid by him to the registrar on the registration. 

T (3) Whenever the terms or conditions or extent or operation of any 
mortgage or charge registered under this section are modified, it shall be the duty 
of the company to send to the registrar the particulars of such modification, and the 
provisions of this section as to registration of mortgage or a charge shall apply to 
such modification of the mortgage or charge as aforesaid.] 

1 1 7. Every company shall cause a copy of every instrument creating any 

^ mortgage or charge requiring registration under sec- 

mo^c ^c^rto'^rk^p’? registered office of the company: 

at registered office. I rovided that, in the case of a series of uniform deben- 

tures, a copy of one such debenture shall be sufficient. 

1 18. (1) If any person obtains an order for the appointment of a receiver 

« • . f property of a company, or appoints such a 

receiver. , , 1 1 * i 1^ . * in any instrument, 

he shall, within fifteen days from the date of the order 

or of the appointment under the powers contained in the instrument, file notice 
of the fact with the registrar, and the registrar shall, on payment of the prescribed 
fee, enter the fact in the register of mortgages and charges. 

(2) If any person makes default in complying with the requirements of 
this section, he shall be liable to a fine not exceeding fifty rupees for every day 
during which the default continues. 


LEG. REF. 

' This sub-section was added by S. 62 of Acf 
XXII of 1936. 

NOTES. 

Sec. 114: Power op Registrar to alter 
OR CANCEL. — A debenture relating to im- 
movable property, after registration and 
rant of certificate by the Registrar, cannot 
c altered or cancelled by the Registrar of 
his own accord, and even if he does so the 


validity of the debenture as between the 
company and the debenture-holder will not 
he affected. 57 C. 328=127 I.C. 760=1930 
C. 536. 

Sec. 116: Amendment by Act XXII of 
1936.— Sub-S. (3) which has been newly 
added provides for the registration of 
charges when modified, so that the correct 
state of affairs may be available at the 
Registrar’s Office. 
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1 1 9. ( I ) Every receiver of the property of a company who has been appointed 

Filln^^ of accounts of recci- powers contained in any instrument, and who 

possession, shall once in every half-year 

n • . . ‘n possession, and also on ceasine to 

act as receiver, file with the rcgismar an abstract in the prescribed form of his recelpU 

and payments during the period to which the abstract relates, and shall also on 
ceasing to act as receiver, file with the registrar notice to that effect, and the’registrar 
shall enter the nofee in the register of mortgages and charges. ^ ’ 

'[ (2) Where a receiver of the property of a company has been appointed 
cvci y in\ oice, 01 dcr foi goods, or business letter issued by or on behalf of the company’ 
or the teceiver of the company, being a document on or in which the name of the 
company aiipcars, shall contain a statement that a receiver has been appointed.] 

(3) II default is inade in complying with the requirements of this section, 
the comp.atiy and every director, manager, managing agent, secretary or other 
oflicci nt the company and every receiver tvlio knowingly and wilfully audiorises 
or permits tlic default, shall be liable to a fine not exceeding two hundred rupees.] 

120. (i)] The Court, on being satisfied that the omission to register a 

Ucrtific-uion of register of don'mr or d ^CC- 

morigagcs. tion 109, or that the omission or mis-statement of any 

. . . paiticulai with respect to any such mortgage or charge 

[, or the omission to give intimation to the registrar of the payment or satisfaction 
ol a clel)t lor which a charge or mortgage was created] was accidental, or due to 
inadvertence 01 to some other sufficient cause, or is not of a nature to prejudice the 
position ol creditors or shareholders of the companv, or that on other grounds 
It is lust and equitable to grant relief, may, on the application of the company or 
any prison interested and on such terms and conditions as seem to the Court just 
and expedient, order that the time for rcgistiation be extended, or, as the case may 
be, that tlic omission or mis-statement be rectified, and may make such order as 
to the cosls of ilie application as it thinks fit. 

'*[ (- 2 ) W here the Court extends tlic time for the registration of a mortgage 
or charge, the oidcr shall not prejudice any rights acquired in respect of the property 
concct ned prior to the time when the mortgage or charge is actually registered.] 

(r) It shall be the duty of the company to give intimation to the 


LEG. REF. 

’ Thrsc sub-sections were substituted for the 
oriRinal siib-S. (2) by S. 63 of Act XXII of 1936. 

* S. 120 was rc-numbered as sub-S. (1) r»f that 
section by S. G.j, ibifi. 

■ These words were inserted by ibid. 

* Sub-S. (2) Was added by ibid. 

^ fi R section was substituted by S. 65, i7>iW. 

NOTES. 

Sec. 120: Ami-nijment nv Act XXII ok 
1936. — I he insertion of certain words makes 
sub-S. (1) now applicable also to the omis- 
.sions to Rive intimation to Registrar of pay- 
ment or satisfaction of a debt for which a 
charge or mortgage was created. S. 121 
as it stood previously empowered Registrar 
on proof of satisfaction of a mortgage or 
charge to record satisfaction in the register. 
But it was not, however, obligatory on the 
company or the mortgagee to have such 
satisfaction recorded, arul the records of the 
Registrar may accordingly remain incom- 
plete. The insertion of sub-S. (2) and the 
amendments made in Ss. 121 and 122 
remedy this defect. 

Reoistration after time, EFTFXrr OF. 


5uh-S. (2) protects the rights of any 
;ccurcd creditor whose security is registered 
jctwccn the expiration of the 21 days and 
he extended time allowed by the order, even 
hough he has notice of the prior imrcgis- 
ered charge. Re Monolithic Co., (19lS) 
Ch. 643. Subject to the above, the mort- 
:age which is registered within the extended 
ime constitutes a valid charge ah initio and 
ot merely from the time of its registration. 
>0, where a person obtains a mortgage in 
lie intervening period specifically stating if 

> be a second charge, his charge will not 
ank in priority over the mortgage subs(v 
ucntly registered within the 

criod. S Luck. 128=59 M.L.J. 540=57 

• A. 76 (P.C.). vytTof 

Sec. 121: Amendment hy Act .\aii 

)36.— The old section empowered Kcgis- 

ar to register satisfaction of ® 

y mortgage or charge, o” 

;ing given to his satisfaction. It laid do\v 

> obligation cither on the company or on 
mortgagee to record such satisfaction. 
Tbs^c! of any compulsory provision 
consequent failure to have satisfaction 
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registrar of the payment or satisfaction of any charge 
Registraiion or satisfaction qj. mortgage created by the company and requiring 
o mor gages an c largcs. registration under section 109 within twenty-one days 
from the date of the payment or satisfaction theieof. 

(2) The registrar shall on receipt of such intimation cause a notice to be 
sent to the mortgagee calling upon him to show cause, within a time (not exceeding 
fourteen days) to be fixed by such notice, why the payment or satirfaction of the 
charge or mortgage should not be lecoided. 

(3) The registrar shall, if no cause is shown, order that a memorandum of 
satisfaction be entered on the register and shall if required furnish the company 
with a copy thereof. 

(4) Where cause is shown, the registrar shall record a note to that effect 
in the register, and shall inform the company that he has done so.] 

Penalties company makes default in filing 

with the registrar for registration the particulars — 

(a) of any mortgage or charge created by the company ; or 

'[ (I/) of the payment or satisfaction of a debt in respect of which a mort- 
gage or charge has been registered under section 109 or section 109- A ; or] 

(0 ] issues of debentures of a series, 

requiring registration with the registrar under the foregoing provisions of this 
Act, then, unless the registration has been effected on the application of some other 
person, the company, and every officer of the company or other person who is 
knowingly a party to the default, shall on conviction be liable to a fine not exceeding 
five hundred rupees for every day during which the default continues. 

(2) Subject as aforesaid, if any company makes default in complying with 
any of the requirements of this Act as to the registration with the registrar of any 
mortgage or charge created by tlie company, the company, and every officer of the 
company, who knowingly and wilfully authorises or permits the default shall, 
without prejudice to any other liability, be liable on conviction to a fine not exceeding 
one thousand rupees. 

(3) If any person knowingly and wilfully authorises or permits the delivery 
of any debenture or certificate of debenture stock requiring registration with the 
registrar under the foiegoing provisions of dtis Act without a copy of the certificate 
of registration being endorsed upon it, he shall, without prejudice to any other liability 
be liable on conviction to a fine not exceeding one thousand rupees. 

123. (i) Every ^[*] &mpany shall keep a register of mortgages and enter 

^ . . . , , , therein all mortgages and charges specifically affecting 

regulcrofmor.- p „ ,,, ^5 

the undertaking or on any property of the companyL 
giving in each case a short description of the property mortgaged or charged the 
amount of the mortgage or charge and (except in the case of securities to bearer) 
the names of the mortgagees or persons entitled thereto. ' 


LEG. REF. 

* Cl. (A) was inserted and the original Cl. (6) 
rc-Iettcred (c) by S. 66 of Act XXII of 1936. 

* The word “ limited” was omitted by S. 67, 
ibid. 

* These words were inserted, ibid. 

NOTES. 

registered, rendered the records in the office 
of Registrar incomplete. No correct infor- 
mation could be obtained from the records 
at the Registrar’s Office as to whether the 
debts registered therein have been satisfied 
and. if so, when. Tt was thought also in- 
appropriate that Registrar should have 


authority to determine whether the cause 
shown was satisfactory or not or to decide 
any matter in dispute under the section. 
Now this section makes it obligatory on the 
company to intimate all satisfactions to 
Registrar. Also the Registrar is obliged to 
register the satisfaction and has to make no 
inquiry as to correctness or otherwise of tlie 
satisfaction intimated to him by the com- 
pany, but has only to send a notice to the 
mortgagee, and to note his protest, if any. 

Sec. 123 : Amendment bv Act XXII 
OK 1936. — The first change makes the section 
applicabie not only to limited companies but 
to all classes of companies. Formerly it 
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(2) If any director, manager or other officer of the company knowingly and 
wilfully authorises or permits the omission of any entry required to be made in' 
pursuance of this section, he shall be liable to a fine not exceeding five hundred 
rupees. 

124. (i) The copies kept at the registered office of the company in pursuance 

of section 1 1 7 of instruments creating any mortgage or 
Right to inspect copies of charge requiring registration under this Act with the 
instruments creating mortgages registrar, and the register of mortgages kept in pur- 

and ^ suance of section 123, shall be open at all reasonable 

register of mortgages. . . P* ^ ^ t /• 

times to the inspection ol any creditor or member of 
the company without fee, and the register of mortgages shall also be open to the 
inspection o*'any other person on payment of such fee, not exceeding one rupee for 
each inspection, as the company may prescribe. 


1 2 


(2) T inspection of the said copies 01 register is refused, the company shall 
be liable to a fine not exceeding fifty rupees and a further fine not exceeding twenty 
rupees for every day during which the refusal continues, and every officer of the 
company who knowingly authorises or permits the refusal shall incur the like penalty, 
and in addition to the above penalty, the Court may by order compel an immediate 
inspection of the copies or register. 

5. (r) Evciy register ol holders of debentures of a company shall, except 

when closed in accordance with the articles during 
Right to inspect the register y^ch period or periods (not exceeding in the whole 

S’/avf^picTof'.m.rdccd. "'il-'y days in any year) as may be specified in the 

articles, be open to the inspection of the registerca 

holder of any such debentures, and of any holder of shares in the company, but 
subject to such reasonable restrictions as the company may in general meeting 
impose, so that at least two hours in each day arc appointed foi inspection, and 
every such holder may require a copy of the register or any part thereof on payment 
of six annas for every one hundred words or fractional part thereof required to be 

copied. 

(2) A copy of any trust-deed for .securing any issue of debentures shall be 
forwarded to every holder of any such debentures at his request on payment in the 
case of a printed trust deed of the sum of one rupee or such less sum as may be 
prescribed by the company, or where the trust-deed has not been printed, on payment 
of six annas for every one hundred words or fractional part thereof required to dc 

copied. 

(3) If inspection is refused, or a copy is refused or not forwarded, the company 

shall be liable to a fine not exceeding fifty rupees, and to a further fine not exceeding 
twenty rupees for every day during which the rclusal continues, and ® , 

of the company who knowingly authorises or permits the refusal 

like penalty, and the Court may by order compel an immediate inspection o 

register. 

Debentures and Jloating Charges. 

126. A condition contained in any debentures or in any 

any debentures, whether issued or executed - 

Perpetual debentures. passing of this Act, shall not be inv^ 

reason only that thereby the debentures are made ir redeemable or rc 

notes. Sec. 

was doubtful whether the provisions of the have no greater derived. They 

section were applicable to floating charges, from which their company, 

in view of the fact that such charges did have a charge on the ,ieocnds on the 

not affect the property until the charge be- but what those A.L./» 626 

came crystallized. The second change rights 
makes the intention of the section clear. =1940 All. 4VU. 
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only on the happening of a contingency however remote, or on the expiration of a 
period however long. 

127. (1) Where either before or after the commencement of this Act a 

company has redeemed any debentures previously 

Power to rc-issue redeemed jssucd, the company, unless the articles or the conditions 
debentures in certain cases. r • i.. .u -j • . 

of issue expressly otherwise provide, or unless the 
debentures have been redeemed in pui-suance of any obligation on the company 
so to do (not being an obligation enforceable only by the pci son to whom the re- 
deemed debentures were issued or his assigns), shall have power, and shall be 
deemed always to have had power, to keep the debentures alive for the purposes 
of re-issue, and where a company has purported to exercise such a power the 
company shall have power, and shall be deemed always to have had power, to re- 
issue the debentures either by re-issuing the same debentures or by issuing other 
debentures in their place, and upon such rc-issue the person entitled to the debentures 
shall have, and shall be deemed always to have had, the same rights and priorities 
as if the debentures had not previously been issued. 

(2) Where with the object of keeping debentures alive for the purpose of 
re-issue they have, either before or after the commencement of this Act, been trans- 
ferred to a nominee of the company, a transfer from that nominee shall be deemed 
to be a re-issue for the purposes of this section. 

(3) Where a company has, cither before or after the commencement of this 
Act, deposited any of its debentures to secure advances from time to time on current 
account or otherwise, the debentures shall not be deemed to have been redeemed 
by reason only of the account of the company having ceased to be in debit whilst 
the debentures remained so deposited. 

{4) The rc-i.ssue of a debenture or the issue of another debenture in its 
place under the power by this section given to or deemed to have been possessed by, 
a company, whether the rc-issue or issue was made before or after the commence- 
ment of this Act, shall be treated as the issue of a new debenture for the purposes of 
stamp-duty, but it shall not be so treated for the purposes of any provision limiting 
the amount or number of debentures to be issued : 


Provided that any person lending money on the security of a debenture 
re-issued under this section which appears to be duly stamped may give the debentuie 
in evidence in any proceedings for enforcing his security without payment of the 
stamp-duty or any penalty in respect thereof, unless he had notice or, but for his 
negligence, might have discovered, that the debenture was not duly stamped, but 
in any such case the company shall be liable to pay the proper stamp-duty' and 
penalty. 

(5) Nothing in this section shall prejudice — 

(<2) the operation of any decree or order of a Court of competent jurisdiction 
pronounced or made before the twenty-fifth day of February, 1910, as between the 
parties to the proceedings in which the decree or oider w'as made, and any 
appeal from any such decree or order shall be decided as if this Act had not been 
passed ; or 

(A) any power to issue debentures in the place of any debentures paid off 
or otherwise satisfied or extinguished, reserved to a company by its debentures 
or the securities for the same. 


Specific performance of con" 128. A contract with a company to take up and 

tract to subscribe for deben- pay for any debentures of the company may be enforced 

by a decree for specific performance. 


129. (i) Where either a receiver is appointed on behalf of the holders of any 

debentures of a company secured by a floating charge 
or possession is taken by or on behalf of those debenture- 
holders of any property comprised in or subject to the 
charge, then, if the company is not at the time in course 
of being wound up, the debts which in every winding up 


Payments of certain debts 
out of assets subject to Hoating 
charge in priority to claims 
under the charge. 


C.C.M.— 207 
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are under the provisions of Part V relating to preferential payments to be paid 
in priority to all other debts, shall be paid forthwith out of any assets coming to the 
hands of the receiver or other person taking possession as aforesaid in priority to 
any claim for principal or interest in respect of the debentures. 

(2) The periods of time mentioned in the said provisions of Part V shall be 
reckoned from the date of the appointment of the receiver or of possession being 
taken as aforesaid, as the case may be. 

(3) Any payments made under this section shall be recouped, as far as may 
be, out of the assets of the company available for payment of general creditors. 

Statements, Books and Accounts. 

Books to be kept by com- (0 Every company shall cause to be kept 

pany and penalty for not proper books of account with respect to — 
keeping proper books. h' r r 

(^2) all sums of money received and expended by the company and the 
matters in respect of which the receipt and expenditure takes place ; 

(^j) all sales and purchases of goods by the company ; 

(c) the assets and liabilities of the company. 

(2) The books of account shall lie kept at the registered office of the company 
or at such other place as the directors think fit, and shall be open to inspection 

by the diiectors during business hours. 

2[ (2) Where a company has a branch office, the company shall be deemed 
to have complied with the provisions of sub-section (i) and sub-section (2) if proper 
books of account relating to the transactions effected at the branch office are kept 
at the branch office and proper summarised returns, made up to dates at intervals 
of not more than two months, are sent by the branch office to the registered office 
of the company or other place referred to in sub-section (2).] 

(4) 1 In the case of a company managed by a managing agent the managing 

agent, or where the managing agent is a firm or company, the partner or director 
of such firm or company and in any other case the director or directors who have 
knowingly by their act or omission been the cause of any default by the company 
in complying with the requirements of this section, shall in respect of such offence 
be liable to a fine not exceeding one thousand rupees.] 

131. (i) The directors of every company shall at some date not later than 

eighteen months after the incorporation of the company 
Annual balance sheet. subsequently once at least in cvciy calendar year 

lay before the company in general meeting a balance-sheet and profit and to 

Sec. 131: Amendment by Act XXII or 
1936. — The new sub-S. (I) adopts the 
substance of S. 123 (1) of the English Act. 
The provisions of sub-S. (4) in 
section omitted here, are now contained in 
S. 133 as now amended. The existence 
some disputc.s regarding the amount 
the company, cannot constitute any excuse 

for not discharging the duty .J. 

this section as to the iSi 

halancc-shect. 143 I.C. 135=1933 L. »!• 
Penalty for non-compliance with ^. 3 ^ 

visions of this section is Vble 

(3) infra. A person cannot be held haoic 

finder i 131 in respect of, 
paring a balance-sheet or 

long before he ever became a J.rcctor^ 
officer of the company and indeed b 
was even a shareholder and inc ^ 

of such a person 'S “"susta nabie 
W. 242=1937 M. 341. to cona ^ 

419 . 


LEG. REF. 

* This section was substituted by S. 68 of 
Act XXII of 1936. 

* This sub-section was inserted and original 
sub-S. (3) was rc-numbered (4) by S. 8 of Act 
II of 1938. 

* This sub-section was substituted by S. 69 
of Act XXII of 1936. 

NOTES. 

Sec. 130: Amendment by Act XXII of 
1936. — This section adopts S. 122 of the 
English Act. The words Muring business 
hours’ have been deliberately used in the 
section, as it is thought that it would be 
sufficient. Further, haying regard to Indian 
practice, where there is a managing agent, 
he and not the directors are made responsible 
for securing compliance with this section. 

Sec. 130, Cl. <2 ). — Shareholders have 
not as a rule the right to inspect the books 
and accounts of the company, except in 
cases and in the circumstances specifically 
provided for in this Act or the Articles of 
Association. This section makes provision 
for inspection only of the directors. 
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account or in the case of a company not trading for profit an income and cxpendiiuie 
account for the period, in the case of the first account since the incorporation of the 
company and in any other case since the preceding account, made up to a date 
not earlier than the date of the meeting by more than nine months or in the case 
of a company carrying on business or having interests outside British India by 
more than twelve months : 

Provided that the registrar may for any special rea<;on extend the period by 
a period not exceeding three months.] 

(2) The balance-sheet ^[and the profit and loss account or income and 
expenditure account] shall be audited by the auditor of the company as hereinafter 
provided, and the auditoi’s report shall be attached thereto, or there shall be inserted 
at the foot thereof a reference to the report, and the report shall be read belbrc 
the company in general meeting and shall be open to inspection by any member 
of tlie company. 

(3) Every company other than a private company shall send a copy of ^fsuch 

balance-sheet and profit and loss account or income and expenditure .account so 
audited together with a copy of the auditor’s report] to the registered address of 
every member of the company at least ^[fourteen days] before the meeting at which 
it is to be laid before the members of the company, and shall deposit a copy at the 
registered office of the company for the inspection of the members of the company 
during a period of at least ^[fourteen days] before that meeting. ^ ^ 


»[i 3I-A. (1) The directors shall make out and attach to every balance-sheet 

Dircoor,' repor,. a report with respect to the state of the company's 

^ , , , ,, :*'•= amount, if any, wl.ich they recommend 

should be paid by way ol dividend and the amount, if any, which they prooose 
to carry to the Reserve Fund,General Reserve or Resen-c Account shown specifically 
on the balance-sheet 01 to a Reserve Fund, General Rescive or Reserve Account 
to be shown specifically in a subsequent balance-sheet. 

(2) The report referred to in sub-section (i) may be signed by the chairman 
of the directors on behalf of the directors if authorised in that behalf by the directors 

(3) The provisions of sub-section (3) of section 130 shall apply to any 

person being a director who is knowingly and wilfully guilty of a default in complying 
with this section.] ^ ^ ^ 

132. (1) The balance-sheet shall contain a summary of the property and 


LEG. REF. 

' These words were inserted by S. 69 of Act 
XXII of 1936. 

• These words were substituted for the words 
“ such balance-sheet so audited,” ibid. 

• These words were substituted for the words 
** seven days,” ibid. 

< Sub-S. (4) of S. 131 was omitted, ibid. 

‘ This section was inserted by S. 70, ibid. 

NOTES. 

Secs. 131 and 134.— Section 131 relates 
to the auditing of the balance-sheet of the 
accounts of a company and placing the same 
before the general meeting of the company, 
while S. 134 relates to the non-sending of 
a copy of the balance-sheet after it had been 
laid before a general meeting of the com- 
pany. In respect of the same years the 
same persons cannot be charged with offen- 
ces punishable under both Ss. 131 and 134, 




und7r “d conviction 

^ offence under S. 134 can- 

not possibly have been committed, as the 

sheet bpfnr^?^ ^ balancc- 

ing" 

Amendment dy Act XXII of 
‘■^P rotluces sub-section 
^ c * English Act. 

10 ^^ cu’ Amendment by Act XXII of 
iy36. Sub-section (3) introduces a provi- 
sion requiring disclosure, in the profit and 
loss account now made compulsory by the 
amended sub-section (1) of S. 131, of cer- 
tain information of importance to share- 
nolders. The provisions as to the discio- 
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Content, or balancchcct. of the capital and liabilities of the company 

giving such particulars as will disclose the general 
nature of those liabilities and assets and how the value of the fixed assets has been 
arrived at. 

(2) The balance-sheet shall be in the form marked F in the Third Schedule 
or as near thereto as circumstances admit. 

(3) The profit and loss account shall include particulars showing the total 
of the amount paid whether as fees, percentages or otherwise to the managing agent, 
if any, and the directors respectively as remuneration for their services and, where 
a special resolution passed by the members of the company so requires, to the 
manager, and the total of the amount written off for depreciation. If any director 
of the company is by virtue of the nomination, whether direct or indirect, of the 
-company, a director of any other company, any remuneration or other emoluments 
received by him for his own use, whether as a director of, or otherwise in connection 
with the management of, that other company, shall be shown in a note at the foot 
of the account or in a statement attached thereto.] 

2[i32-A. (i) Where a company, in this Act referred to as the holding company, 

„ , . ... holds shares, either directly or through a nominee, in a 

ticuUrs"ir,nibXlf"com; subsidiary company or in Uvo or more subsidiary 
panics. Companies there shall be annexed to the balance-sheet 

of the holding company the last audited balance-sheet, 
profit and loss account and auditors’ report of the subsidiary company or companies, 
and a statement signed by the persons by whom, in pursuance of section 133, the 
balance-sheet of the holding company is signed stating how the profits and losses 
of the subsidiary company, or, where there are two or more subsidiary companies, 
the aggregate profits and losses of those companies, have been dealt with in or for 
the purposes of the accounts of the holding company, and in particular how and 
to what extent 

(a) provision has been made for the losses of a subsidiary company either 
in the accounts of that company or of the holding company or of both, and 


LEG. REF. 

* This sub-section was added by S. 71 of Act 
XXIT of 1036 . 

* This section was inserted by S. 72 , ibid. 

NOTES. 

sure of the remuneration of the directors 
nominated as directors of any other com- 
pany, has been adopted from S. 148 of the 
English Act. 

Balance-sheet, nature and contents of. 
— A balance-sheet is supposed to be a picto- 
rial representation of the company easily 
appreciated not by ignorant people but by 
persons who arc responsibly able to under- 
stand commercial expressions and commer- 
cial conditions. 40 C.W.N. 1341=1936 C. 
680. If a balance-sheet shows as profits 
a sum of money representing the interest on 
bad or doubtful debts due to the bank 
which was never paid and was never likely 
to be paid, it contains a materially false 
statement and the directors signing it arc 
liable to be prosecuted under S. 282 . 25 

S.L.R. 297=134 I.C. 993. It was held in 
29 Bom.L.R. 722=102 I.C. 504=1927 B. 
414 that all genuine book debts must be 
covered by the entry against this item in the 
balance-sheet, whether they arc considered 
good, doubtful or bad debts; and that if 
any part of a secret reserve (if permissible 


all) is availed of to meet bad and doubt- 
I book-debts, it must be revealed in the 
lancc-shect and not concealed. The pre- 
nt amended form of the balance-sheet 
akes suitable provision for the above mat- 
es. (As to balance-sheet of banks, 

:h. Ill, Form F, wfra.) vvtt 

Sec. 132-A: Amendment dy Act aXH 

1936. — This section is enacted on the 
ICS of S. 126 of the English Act with 
ime additions. It requires that the balance- 
ect and the profits and loss account ot 
bsicliary companies and the Auditors rc- 
.rt should be circulated along with tne 
counts of the holding company. It 
cr requires that members of the 
mpany should be empowered to «nspwr 
c accounts of the subsidiary 
id should have rights in respect of tntm 

demand investigation. heen 

g company is a public company, it . . .. „ 
ought necessary to deprive 'ts sf 
mpanies also, even if the subsidiary co 
inics should be Private complies, of cer_ 
in exemptions contained in the 
g purely private companies. Wth tm^ 
cw other provisions also have b 

'm (.>, «•<* 

4 (S) (m») of the Act. 
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(6) losses of a subsidiary company have been taken into account by the 
directors of the holding company in arriving at the profits and losses of the company 
as disclosed in its accounts : 

Provided that it shall not be necessary to specify in any such statement 
the actual amount of the profits or losses of any subsidiary company or the actual 
amount of any part of any such profits or losses which has been dealt with in any 
particular manner : 

Provided further that for the purposes of this section an investment com- 
pany, that is to say, a company whose principal business is the acquisition and 
holding of shares, stocks, debentures or other securities, shall not be deemed to be 
a holding company by reason only that part of its assets consists in 51 per cent, or 
more of the shares of another company. 

(2) If, in the case of a subsidiary company, the auditors* report on the 
balance-sheet of the company does not state without qualification that the auditors 
have obtained all the information and explanations they have required and that 
the balance-sheet is properly drawn up so as to exhibit a true and correct view of 
the state of the company’s affairs according to the best of their information and 
the explanations given to them and as shown by the books of the company, the 
statement, which is to be annexed as dfoiesaid to the balance-sheet of the holding 
company, shall contain particulars of the manner in which the report is qualified. 

(3) For the purposes of this section the profits or losses of a subsidiary com- 
pany mean the profits or losses shou'n in any accounts of the subsidiary company 
made up to a date w'ithin the period to which the accounts of the holding company 
relate, or, if there arc no such accounts of the subsidiary company available at the 
time w'hcn the accounts of the holding company are made up, the profits or losses- 
shown in the last previous accounts of the subsidiary company which became- 
available within that period. 

(4) If for any reason the directors of the holding company are unable to 
obtain such information as is necessary for the preparation of the statement aforesaid, 
the directors who sign the balance-sheet shall so report in writing and their report 
shall be annexed to the balance-sheet in lieu of the statement. 

(5) The holding company may by a resolution authorise representatives 
named in the resolution to inspect the books of account kept in accordance with 
section 130 by any subsidiary company, and on such resolution being passed those 
books of account shall be open to inspection by those representatives at any time 
during business hours. 

(6) The rights conferred by section 138 upon members of a company may 
be exercised in respect of any subsidiary company by members of the holding 
company as if they w'crc members of that subsidiary company.] 


Authentication of balance* 
sheet. 


* 33 - (0 Save as provided by sub-section (2) the 

balance-sheet ^[and profit and loss account or income 
and expenditure account] shall — 


■ (i) in the case ofa banking company, be signed by the manager *[or managing 

^ agent] (if any) and, where there are more than three directors of the company, by 

6 at least three of those directors and, where there arc not more than three directors 

r by all the directors ; *' 


f LEG. REF. to defaults under that section, as well as 

‘These words were .nserted by S. 73 of Act under Ss. 131, 132 and 132-A. The- 

XXII of 1936. provisions of Ss. 131, 132 and 132-A are 

vT/-k'T'T7c mandatory, and any company which makes 

NOTES, default in compliance with them ifiso facto 

See. 133 j Amendment by Act XXII of renders itself liable to the penalty contained 

1936.— The substitution of a new sub-sec- in this section. The position is different as, 

i tion (3) is with a view to apply the penalty regards the officers of the company. 37 C. 

which was provided in S. 131 (4) previ- W.N, 11591=1934 C. 63. 
ously (now omitted by this amending Act) 
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{it) in the case of any other company, be signed by two directors or, when 
there are less than two directors, by the sole director and by the manager i[or 
managing agent] (if any) of the company. ^ 

(2) When the total number of directors of the company for the time being 
in British India is less than the number of directors whose signatures arc required 
by sub-section (i), then the balance-sheet ^[and profit and loss account or income 
and expenditure account] shall be signed by all the directors for the time being 
in British India, or, if there is only one director for the time being in British India 
by such director, but in such a case there shall be subjoined to the balance-sheet 
^[and profit and loss account or income and expenditure account] a statement 
signed by such dircctois or director explaining the reason for non-compliance with 
the provisions of sub-section (i). 

*[ (3) ^ny default is made in laying before the company or in issuing 
a balance-sheet and profit and loss account 01 income and expenditure account 
as required by section 131 or if any balance-sheet and profit and loss account or 
income and expenditure account is issued, ciiculated or published which does 
not comply with the requirements laid down by and under section 131, section 132, 
section 132-A and this section, the company and every officer of the company who 
is knowingly and wilfully a party to the default shall be punishable with fine which 
may extend to five hundred rupees.] 

134. (r) ^[After the balance-sheet and profit and loss account ^[or the 

income and expenditure account as the case may be] 

Copy of balance-sheet to be have] been laid before the company at the general 
forwarded to the registrar. . er.,!- • ri • ( \ i_ 

^ meeting ‘’(three copies thereof] signed by the manager 

or secretary o' the company shall be filed with the registrar at the same time as the 

copy of the annual list of members and summary prepared in accordance with the 

requirements of section 32. 

(2) If the general meeting before which a balance-sheet is laid does not 
adopt the balance-sheet, a statement of that fact and of the reasons therefor shall 
be annexed to the Ijalancc-shcct and to the ®[copics] thereof required to be filed 
with the registrar. 


LEG. REE. 

* These words wore inserted by S. 73 of Act 
XXII of 1936. 

* This sub-section was substituted, ihiJ. 

® These words were substituted for the words 
*' After the balance-sheet has ” by .S. 74. ibid. 

* These words were inserted by S. o of Act 
II of 1938. 

* These words were substituted for the words 
“ a copy of the balance-sheet ”, ibid. 

•This word was substituted for the word 
“copy,” ibid. 


NOTES. 

Sec. 134: Gf.nrral. — The provisions of 
this section arc man<latory and any company 
wliicli makes tlcfault in compliance with 
them facto renders itself liable to the 

penalties mcntione<l therein. The position 
is different as regards officers of the com- 
pany. 37 C. W. N. 1159=1934 C. fd. 
Though the section speaks also of authoriza- 
tion of defaults, to sustain a conviction 
under this section, it is not necessary to 
prove such authorization. The offence is 
also complete if the officer of the company 
concerned knew of tho defaults and per- 
mitted them. 39 C.W.N. 1152=162 I.C. 
282=1936 C. 237. Nor would the fact that 
the officer was away from the office and that 
the company was in charge of others at the 


ime the defaults occurred absolve lum 
rom liability. If he knowingly and wil- 
ully authorises or permits the default, he 
; guilty and liable to be convicted. If he 
cing aware of non-compliance with the re- 
uircnicnts of the section takes no steps to 
ave them complied with, he can be safely 
eld to have ‘‘permitted the defaults . 
Ibid.) Person convicted under ^ 
:onviction of in same year under S. l-W 
Iso — legality. 45 L.W. 242—1937 M. -I • 

Df.fence. — A charge under this section ot 
on-filing the balance-sheet before the Kc- 
istrar, receives a complete reply i[ the a - 
jsed can show that the balance-sheet was 
ot due to be filed before the Registrar 
t is altojjethcr immaterial whether tnc> 
r had not prepared the A 

.VV. 66I=U8 I.C. 317=1932 M. 497 A 

lea that no meeting was held and . 

dancc-shcet wa.s laid before 

id that it was impossible to 

1C section cannot be ^ ^7 

' AiiA,— 77 C W N 961=41 i-C. 

of the Registrar, is jnrisdic- 

l^ic ,^^.“a'*charge"undcr this section even 
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(3) This section shall not apply to a private company. 

(4) If a company makes default in complying with the requirements of this 
section, the company and every officer of the company who knowingly and wilfully 
authorises or permits the default shall be liable to the like penalty as is provided by 
section 32 for a default in complying with the provisions of that section. 

135. Save as otherwise provided in this Act, any member of a company shall 

be entitled to be furnished with copies of the balancc- 
Right of member of com- sheet '[and the profit and loss account or the income 
pany to copies of the bala^c- j expenditure account] and the auditor’s report at 

sheet and the auditor’s report. r r 

a charge not exceeding six annas for every hundred 
words or fractional part thereof. 

StaUment to be published by Banking and certain other Companies. 

136. (i) Every company being a limited banking company or an insurance 

company or a deposit, provident or benefit society shall, 
Certain companies to pub- before it commences business, and also on the first 
lish statement m schedule. Monday in February and the first Monday in August 

in every year during which it carries on business, make a statement in the form 
marked G in the Third Schedule, 01 as near thereto as circumstances will admit. 

(2) A copy of the statement ^[together with a copy of the last audited 
balance-sheet laid before the members of the company] shall be displayed and, 
until the display of the next following statement, kept displayed in a conspicuous 
place in the registc»ed office of the company, and in every branch office or place 
where the business of the company is carried on. 

(3) Every member and every creditor of the company shall be entitled to 
a copy of the statement on payment of a sum not exceeding eight annas. 

(4) If a company makes default in complying with the requirements of this 
section, it shall be liable to a fine not exceeding fifty rupees for every day during 
which the default continues ; and every officer of the company who knowingly 
and wilfully authorises or permits the default shall be liable to the like penalty. 

(5) This section shall not apply to a life assurance company or provident 
insurance society to which the provisions of the Indian Life Assurance Companies 
Act, 1912, or of the Provident Insurance Societies Act, 1912, as the case may be, as 
to the annual statements to be made by such company or society, apply with or 
without modifications, if the company or society complies with those provisions. 

Investigation bv the Registrar. 

*37- (0 Wheie the registrar, on perusal of any document which a com- 

pany is required to submit to him under the provisions 
Power of registrar to call of this Act, is of opinion that any information or cxpla- 
for information or explanation, nation is necessary in order that such document may 

afford full particulais of the matter to which it purports 
to relate, he may, by a written order, call on the company submitting the docu- 


LEG. REF. 

* These words were inserted by S. 75 of Act 
XXII of 1936. 

* These words were inserted by S. 76, ibid. 

NOTES. 

though the company is not in Calcutta. 45 
C. 486= 22 C.W.N. 96=41 I.C. 307. A 
complaint under this section which was not 
brought by the Registrar but was filed by a 
clerk of his office and counter-signed by tlic 
Public Prosecutor is not valid and will be 
rejected. 34 P.W.R. 1910 Cr. A case 
under this section may be tried summarily. 
35 A. 173=11 A.L.J. 196=18 I.C. 665. 


Sec. 136.— It is no defence to a charge 
under this section that the statements could 
not be published in time on account of the 
change in the closing date of the financial 
year of the company. 48 B. 305=26 Bom. 
L.R. 68. 

Sec. 137: Amendments by Act XXII 
OF 1936. — The amendment in sub-S. (3) 
provides for intervention by the Court to 
secure production of documents for the in- 
formation of the Registrar. The insertion 
of sub-S. (6) extends the powers of the 
Registrar, providing at the same lime that 
action shall be taken by the Registrar only 
after the company has been given an oppor- 
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mcnt to furnish in writing such information or explanation within such time as he 
may specify in his order. 

(2) On the receipt of an order under sub-section (i), it shall be the duty 
of all pei'sons who are or have been officers of the company to furnish such infor- 
mation or explanation to the best of their power. 

(3) If any such person refuses or neglects to furnish any such information or 
explanation, he shall be liable to a fine not exceeding fifty rupees in respect of each 
offence and the Court may on the application of the registrar and upon notice 
to the company make an order on the company for production of such documents 
as in its opinion may reasonably be required by the registrar for his investigation 
and allow the registrar inspection thereof on such terms and conditions as it thinks 
fit]. 

(4) On receipt of such information or explanation the registrar may annex 
the same to the original document submitted to him ; and any additional docu- 
ment so annexed by the registrar shall be subject to the like provisions as to ins- 
pection and the taking of copies as the original document is subject. 

(5) If such information or explanation is not furnished within the specified 
time, or i^ after perusal of such information or explanation the registrar is of opinion 
that the document in question discloses an unsatisfactory state of affairs, or that 
it docs not disclose a full and fair statement of the matters to which it purports to 
relate, the registrar shall report in writing the circumstances of the case to the 
^[Central Goveinmentj. 

(6) If it is represented to the registrar in materials placed before him by 
any contributory or creditor that the business of a company is carried on in fraud 
of its creditors or in fraud of persons dealing with the company or for a fraudulent 
purpose, he may after giving the company an opportunity of being heard by written 
order call on the company ^or information or explanation on matters specified in 
the order within such time as he may specify in the order and the provisions of sub- 
sections (2), (3) and (5) of this section shall apply to such order. If upon investi- 
gation the registrar is satisfied that any representation on which he has taken 
action under this sub-section is frivolous or vexatious, he shall disclose the identity 
of the informant to the company. 

(7) The provisions of this section shall apply mufatis mutandis to documents 
which a liquidator is required to file under this Act.] 

Imf>ec(ion and Audit. 

138. The ^[Central Government] may appoint one or more competent 

inspectors to investigate the affairs of any company 

mestigation of affairs of jo report thcrcon in such manner as the ^[Central 

company by inspectors. ^ j- * 

Government] may direct — 


LEG. REF. 

These words were added by S. 77 of Act 
XXII of 1936. 

* These words were substituted for the words 
“ Local Government ” by A.O.. 1937. 

* These sub-sections were added by S. 77 of 
Act XXII of 1936. 


NOTES. 

tunity of explanation. It also provides as 
a check on frivolous charges, that the Regis- 
trar shall disclose the identity of his in- 
formant if he should find the allegations 
made to him to be frivolous or vexatious. 
The insertion of sub-S. (7) makes the 
provisions of this section applicable to docu- 
f^guired to be filed by a liquidator. 
Ihis would now enable the Registrar to 


investigate any matters in connection with 
the documents filed by the liquidators. Sfc 
44 C.W.N. 454=1940 Cal. 232. 

Secs. 137, 138 and 141-A.— S. 137 has 
no relation to a prosecution for an offence 
under S. 282 nor docs S. 138 or S. 
bar a prosecution upon a private ct^plaiw 
of an offence under S. 282. 1^2 ’ 

Siv atso 44 C.W.N. 454=1 WO Cal. 232. 

Sec. 138.— The inquiry ordered, under 
this section is not of the nature of a judicial 
proceeding and therefore the 
issue any order of injunction prohibt 8 

jcing held. I T 

vay Terminus Hotel Co., (1897) 76 L.T. 

137 C.A. On this section, see also 

>78=1931 L. 351. 
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(i) in the case of a banking company having a share capital, on the application 
of members holding not less than one-fifth of the sbaics issued ; 

(n) in the case of any other company having a share capital, on the appli- 
cation of members holding not less than onc-tenth of the shares issued ; 

(m) in the case of a company not having a share capital, on the application 
of not less than one-fiftli in number of the persons on the company’s register of 
members ; 

{iv) in the case of any company, on a report by the registrar under sec- 
tion 137, sub-section (5). 


139. An application by members of a company under section 138 shall be 

supported by such evidence as the ^[Central Govern- 
Application for inspcciion to ment] may require for the purpose of showing that the 
e support ycvi cncc. applicants have good reason for, and are not actuated 
by malicious motives in, requiring the investigation : and the * [Central Govern- 
ment] may, before appointing an inspector, require the applicants to give security 
for payment of the costs of the inquiry. 

140. (i) It shall be the duty of all persons who are 

Inspection ^ books and exa- qj. have been officers of the company to produce to the 
mination o o cers. Inspectors all books and documents in their custody or 

power relating to the company. 

(2) An inspector may examine on oath any such person in relation to its 
business, ar.d may administer an oath accordingly. 

(3) If any person refuses to produce any book 01 document which under this 
section it is his duty to produce, or to answer any question relating to the affairs of 
the company, he shall be liable to a fine not exceeding fifty rupees in respect of 
each offence. 


141 


(i) On the conclusion of the investigation, the inspectors shall report 

their opinion to the ^[Central Government], and a 
copy of the report shall be fonvarded by the ^[Central 
Government] ^[to the registrar and another copy] 
to the registered office of the company, and a further copy shall, at tlie request of 
the applicants for the investigation, be delivered to them. 


Results of examination how 
dealt with. 


LEG. REF. 

* TT^esc words were substituted for the words 
“ I^ral Government ” by A.O. 

’ These words were inserted by S. 78 of Act 
XXII of 1936. 

NOTES. 

Sec. 139. — As to the legal position of 
auditors with reference to this section, see 
10 N.L.R. 98; 18 I.C. 97=12 M.L.T. 282. 
As to granting an injunction against the 
holding of an examination under sub-S. (2), 
see Crosvenor & IVest^End Terminus Hotel 
Co.. (1897) 76 L.T. 337 (C.A.). 

Sec. 140 (3). — The refusal on the part 
of the managing agent and director of a 
company to produce the book and accounts 
of the company before the Inspector ap- 
pointed under S. 138 will not render liim 
liable to conviction under S. 140 (3), if it 
is found that the Inspector has not been 
validly appointed. An Inspector appointed 
by a Provincial Government subsequent to 
the transfer of the functions of that Gov- 
ernment under S. 138 to the Central Gov- 
ernment and before the entrustment of 
these functions to the Provincial Govern- 
CCM.— 208 


ment by Governor-General cannot be held to 
be validly appointed. 49 L.W. 651=1939 
Mad. 589=(1939) 2 M.L.J. 97. 

Sec. 141: Amendments by Act XXII 
op 1936. — Certain words in sub-S. (I) and 
sub-S. (4) have been newly introduced with 
a view to have the report filed in the 
Registrar’s Office also, so that the same may 
be available to the members of the public 
as part of the records of the company itself 
in the office of the Registrar. The proviso 
*0 sub-S. (3) had to be introduced under 
the following circumstances. There was no 
provision formerly for the realization of 
costs in cases where inspectors were ap- 
pointed by Local Government. The only 
remedy of Government was to take such 
proceedings as were available to the ordinary 
creditors of the company. The difficulty 
became greater if the company happened to 
go into liquidation. In respect of this 
claim, in the view of the Punjab High Court, 
Government was not entitled under the law 
as it stood previous to the present amend- 
ment, even to preferential payment although 
the investigation was directed by Govern- 
ment for the good of the company. (^Scc 
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(2) The report shall be written or printed, as the ^[Central Government] 
directs. 

{3) All expenses of, and incidental to, the investigation shall be defrayed by 
the applicants unless the ^[Central Government] directs the same to be paid by the 
company, which the ‘[Central Government] is hereby authorised to do: 

^[Provided that the expenses of and incidental to an investigation held in 
pursuance of clause (w) of section 138 shall be paid out of the assets of the company 
and shall be recoverable as an arrear of land-revenue.] 

^[(4) The registrar shall keep the copy of the report sent to him with the 
records of the company in his custody.] 

^[141-A. fi) If from any report made under section i38itappears to the 

‘[Central Government] that any person has been guilty 
Institution of prosecutions. of any offencc in relation to the company for which he 

is criminally liable, the ‘[Central Government] shall 
refer the matter to the Advocate-General or the Public Prosecutor. 

(2) If the officer to whom the mattei is referred considers that the case is 
one in which a prosecution ought to be instituted, he shall cause piocccdings to be 
instituted, and it shall be the duty of all officers and agents of the company, past 
and present (other than the accused in the proceedings), to give to him all assistance 
in connection with the prosecution which they are reasonably able to give. 

(3) For the purposes of sub-section (2), the expression “ agents *’ in relation 
to a company shall be deemed to include the bankers and legal advisers of the 
company and any persons employed by the company as auditors, whether those 
persons arc or arc not officers of the company. 

{4) Any director, manager or other officer of the company convicted as 
the result of a prosecution initiated under this section shall not without the leave 
of the Court be a director of or in any way whether directly or indirectly be con- 
cerned in or take part in the management of a company for a period of five years 
fiom the date of such conviction.] 

Powrr of company to ap- 14^2. (i) A company may by a Special resolution 

point inspectors. appoint inspectors to investigate its affairs. 

(2) Inspectors so appointed shall have the same powers and duties as ins- 
pectors appointed by the '[Central Government], except that, instead of reporting 
to the ‘[Central Government], they shall report in such manner and to such |>ersons 
as the company in general meeting may direct. 

(3) All persons who are or have been officers of the company shall 

the like penalties in case of refusal to produce any book or document required to be 
produced to inspectors so appointed, or to answer any question, as they would 
have inclined if the inspectors had been appointed by the '[Central Government]. 


7,EG. REF. 

* These words were subslituted for the words 
*' I.ocal Government ” by A.O. 

*Thls proviso was added by S. 78 of Act XXII 
of 1936. 

’ This sub-section was added, 

*This section was inserted by S. 79, 

NOTES. 

12 L. 678=134 I.C. 200.) In view of 
proviso now inserted, there will not he any 
difficulty for the Government to recover the 
costs. 

Sec. 141-A; Amendment by Act XXII 
OF 1936. — This section is based on S. 136 
of the English Act. The section names the 


Advocatc-Gcncral or tlic Public Prosecutor 
as the legal advisers to be consulted 'j ® 
(|ucstion of instituting prosecutions. ' 

words "of atty m rf/afion /j) 

comfony for 7ohich /ic crwitMlly . 

in S. 141-A mean not only critnma ly ^oie 
under the Act but crimmany liable umic 

the Penal Code as wclb 1942 
Secs. 141.A and 137: 

-If BARREn.-TIicre is nothing in he actual 
terms of S. 141-A or of S. 13 . 

the inference that the 

laturc was that Prosecutions by privatc^^^j 
viduals under the Act should n ^ ^ jyj 454 
I.L.R. (1940) 1 Cal. 575=44 C.W.W. ^ 
—10.40 232 . also 1942 bina 
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143, A Copy of the rcpoitofany inspectors appointed under this Act, authenti- 

cated by the seal of the company whose affairs they 
Report of inspectors to be j^^vc investigated, shall be admissible in any legal 
evidence. proceeding as evidence of the opinion of the inspectors 

in relation to any matter contained in the report. 

144. (1) No person shall be appointed or act as an auditor of any company 

other than a private company ^fnot being the subsidiary 
Qualifications and appoint- company of a public company] unless he holds a 
ment of auditors. certificate from the *[Ccnual Government] entitling 

him to act as an auditor of companies : 

^[Provided that a firm ^[whereof all the partners practising in India] hold 
such certificates may be appointed by its firm name to be auditor of a company, and 
may act in its firm-name.] 

®[ (2) The ^[Central Government] may, by notification in the Official 
Gazette and after previous publication, make rules providing for the grant, renewal 
or cancellation of such certificates and prescribing conditions and restrictions for 
such grant, renewal or cancellation : 


Provided that nothing contained in such rules shall preclude any person 
from being granted a certificate merely by reason that he does not practice as a 
public accountant. 

(2«A) In particular, and without prejudice to the generality of the foregoing 
power, such rules may — 

(a) provide for the maintenance of a Register of Accountants entitled to 
apply for such certificates ; 

{h) pi escribe the qualifications for enrolment on the Register and the fees 
therefor ; 


(r) provide for the examination of candidates for enrolment, and prescribe 
the fees to be paid by examinees ; 

(d) prcsciibc the circumstances in which the name of any person may be 
removed from or restored to the Register ; 


(e) provide for the establishment, constitution and procedure of an Indian 
Accountancy Boaid, consisting of persons representing the interests principally 
affected or having special knowledge of accountancy in India, to advise «[it] on 
all matters of administration relating to accountancy, and to assist «[it] in main- 
taining the standards of qualification and conduct of persons enrolled on ♦he 
Register ; and 

(f) provide for the establishment, constitution and procedure of local 
accountancy boards at such centres as the Central Government may select, to 
advise ®[it] and the Indian Accountancy Board on any matter that maybe referred 
to them. 

(2-B) The holder of a certificate granted under this section shall be entitled 
to be appointed and act as an auditor of companies throughout British India.] 

(3) Every company shall at each annual general meeting appoint an auditor 
-or auditors to hold office until the next annual general meeting. 


EEG. REF. 

• These words were inserted by S. 8 o of Act 

XXII of 1936- ... 

•These words were substituted for the words 
■“ I.ocaI Government,” by A.O. 

• This proviso was substituted by S. 2 of Act 

XIX of 1930. , . ... 

• These words were substituted for the words 
whereof the partners all ” by S. 2 of Act I of 

1932. 

• These sub-sections were substituted for the 


original sub-S. (2) by S. 2 of Act XIX of 1930. 

• This word was substituted for the word 
” him ” by A.O. 

NOTES. 

Sec. 144 : Amendment bv Act XXII of 
1936 . — The amendments have been made 
with a view not to exempt private com- 
panies which are subsidiary to a public com- 
pany from the provisions of this section. 
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(4) If an appointment of an auditor is not made at an annual general 
meeting, the [Central Government] may, on the application of any member of 
the company, appoint an auditor of the company for the current year, and fix 
the remuneration to be paid to him by the company for his services, 

(5) The following persons, that is to say : ■ j 

(1) a director or officer of the company ; and 

(”) a partner of such director or officer ; and 

{in) in the case of a company other than a private company, *[not being the 
subsidiary company of a public company] any person in the employment of sucK 
director or officer ; ^[and 

(iv) any person indebted to the company] 

shall not be appointed auditors of the company ^[and if any person after being 

appointed auditor becomes indebted to the company his appointment shall thereupon 
be terminated], 

C^) A person, other than a retiring auditor, shall not be capable of being 
appointed audtior at an annual general meeting unless notice of an intention to- 
nominate that person to the office of auditor has been given by a member of the 
company to the company not less than fourteen days befoie such annual general 
meeting, and the company shall send a copy of any such notice to the retiring 
auditor, and shall give notice tliercof to its members cither by advertisement 
or in any other mode allowed by the articles not less than seven days before 
the annual general meeting : 

Provided that, if after notice of the intention to nominate an auditor has 
been given to the company, an annual general meeting is called for a date fourteen 
days or less after the notice has been given, the requirements of this section as to 
time in respect of such a notice shall be deemed to have been satisfied, and the 
notice to be sent or given by the company may, instead of being sent or given within 
the time required by this section, be sent or given at the same time as the notice oP 
the annual general meeting. 

(7) The first auditors of the company may be appointed by the directors 
before the statutory meeting, and if so appointed shall hold office until the first 
annual general meeting, unless previously removed by a resolution of the members 
of the company in general meeting, in which case such members at that meeting 
may appoint auditors. 

(8) The directors may fill any casual vacancy in the office of auditor, but 
while any such vacancy continues, the surviving or continuing auditor or auditors 
(if any) may act. 

(9) The remuneration of the auditors of a company shall be fixed by the 
company in general meeting, except that the remuneration of any auditors appointed 
before the statutory meeting, or to fill any casual vacancy, may be fixed by the 
directors. 


^ 45 - (0 Every auditor of a company shall have a right of access at all times 

to the books and accounts and vouchers of the company, 

aud?tors^ <lu'ics of shall bc entitled to require from the directors and 

officers of the company such information and explana- 
tion as may be necessary for the performance of the duties of the auditors. 


LEG. REF. 

* These Words were substituted for th e wors 
“ Local Government ” by A.O. 

* These words were inserted by S. 80 of Act 
XXII of 1936. 

* This word and Cl. (ir) were inserted, ibid. 

* These words were added, ibid. 

NOTES. 

Sec. 145: Amendments by Act XXII 
OP 1936. — The amendments introduced In this 


on have been made chiefly with a v>c 
jpplcmcnt the duties of auditors, and 
fy the wording of the scetton 3? 

1 previously. It also »«ves audd ^5 
:r to attertd the meetings of .5 

and to explain the J'ceounts. 
obligatory on the part of the 
ously to report as to have 

ints within the "leaning of the A t n 

kept. This is So 

jhareholdcrs are entitled to have. 
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(2) The auditors shall make a report to the members of the company on 
the accounts examined by them, and on every balance-sheet ^[and profit and loss 
account] laid before the company in general meeting during their tenuft of office, 
and the report shall state — 

(a) whether or not they have obtained all the information and explanations 
they have required ; and 

2[ (i) whether or not in their opinion the balance-sheet and the profit and 
loss account referred to in the report are drawn up in conformity with the law ; 
and] 

(c) whether *[or not] such balance-sheet exhibits a true and correct view of 
the state of the company’s affairs according to the best of their information and the 
explanations given to them, and as shown by the books of the company ; ^fand 

(d) whether in their opinion books of account have been kept by the company 
as required by section 130.] 

®[(2-A) Where any of the matters referred to in clauses (a), (b), (c) and 
(d) of sub-section (2) is answered in the negative or with a qualification, the 
report shall state the reason for such answer.] 

(3) In the case of a banking company, if the company has branch banks 
beyond the limits of India, it shall be sufficient if the auditor is allowed access to 
such copies of and extracts from the books and accounts of any such branch as have 
been transmitted to the head office of the company in British India. 

«[ (4) The auditors of a company shall be entitled to receive notice of and 
to attend any general meeting of the company at which any accounts which have 
been examined or reported on by them are to be laid before the company and may 
make any statement or explanation they desire with respect to the accounts.] 

’[(5) If any auditors’ report is made which docs not comply with the 
requirements of this section, every auditor who is knowingly and wilfully a party 
to the default shall be punishable with fine which may extend to one hundred 
rupees.] 


LEG. REF. 

* These words were inserted by S. 8i of Act 
XXU of 1936. 

* This clause was substituted, ibid. 

* These words were inserted, ibid. 

* This word and Cl. (d) were added, ibid. 

‘ This sub-section was inserted, ibid. 

* This sub-section was added, ibid. 

’ This sub-section was added, ibid. 

NOTES. 

•O. (d) and sub-S. (2-A) have been inserted 
to remedy this defect. Further, in meet- 
ings of the Company where the audited ac- 
counts of the Company arc discussed, share- 
holders frequently required informations 
and explanations which the auditors alone 
■could render; and in the absence of any 
provision for the auditors to attend as of 
right, the shareholders were often denied 
the rights of asking for such informations 
as may be necessary for them to protect 
their interests. Hence sub-S. (4) has 
been inserted. Auditors as officers of the 
Company used to be often protected by pro- 
visions in the articles of association, and in 
order to obviate the same and render them 
liable to penalty for knowing and wilful 
default, sub-S. (5) has been inserted. 
Unless auditors are to be held strictly to 


their legal liability, however honest these 
may be. the object of the legislature in re- 
quiring a certificate from them would be 
absolutely defeated. It is nothing to an 
auditor whether the business of a company 
is being conducted prudently or unprofitably. 
It is nothing to him whether dividends arc 
properly or improperly declared, provided 
he discharges his duty to the shareholders. 
His business is to ascertain and state the 
true financial position of the company at the 
time of the audit, and his duty is confined 
to that. He is to ascertain that position by 
examining the books of the company. But 
his first duty is to examine the books not 
merely for the purpose of ascertaining what 
they do show, but also for the purpose of 
Mtisfying himself that they show the true 
financial position of the company. If he 
fails in his duty, he will be jointly and seve- 
rally liable with those who are responsible 
, L management of the company, 

although he is not guilty of any dishonesty 
47 A. 669=23 A.L.J. 473=88 I.C. 785. 
The auditors appointed under the statutory 
powers contained in S. 144 are officers of 
the company and as such arc liable for any 
misfeasance under S, 235. Re London, and 
General Bank (No. 2), (1895 ) 2 Ch. 673 
(C.A.). also 6 Bur.L.T. 201. 
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|S. 146 


holders, etc., as to receipts 
and inspection of reports, etc. 


busi 

or, in the case of a private 
company, two members. 


146. (i) Holders of preference shares and debentures of a company shall 

„. . ^ ^ . have the same right to receive and inspect the balance- 

Rights ol^refercnce share- ^[and profit and loss accounts] of the company 

and the reports of the auditors and other reports as is 
possessed by the holders of ordinary shares in the 

company. 

(2) This section shall not apply to a private company, nor to a company 
registered before the commencement of this Act: 

^[Provided that in the case of any public company whether registered before 
or after the commencement of this Act the trustees for holders of debentures shall 
have the right conferred by sub-section (i) on holders of preference shares and 
debentures of a company.] 

Carrying on business with less than the legal minimum of members. 

147. If at any time the number of members of a company is reduced, in the 

case of a private company, below two, or in the case of 
Liability fnr carrying on other company, below seven, and it carries on 

siness wit 1 ewer t lan seven Lygjocss for more than six months while the number is 

so reduced, every person who is a member of the com- 
pany during the time that it so carries on business after 
those six months and is cognizant of the fact that it is carrying on business with 
fewer tlian two members or seven members, as the case may be, shall be severally 
liable for the payment of the whole debts of the company contracted during that 
time, and may be sued for the same without ioindcr in the suit of any other member. 

Service and authentication of Documents. 

148. A document may be served on a company 
by leaving it at, or sending it by post to, the registered 
oificc of the company. 

149. A document may be served on the registrar 
by sending it to Iiirn by post, or delivering it to him, 
or by leaving it for him at his office. 

150. A document or proceeding requiring authentication by a company 

Au.hcn.icatinn ofdoc um, nt,. secretary or other authorised 

othcer ot the company, and need not be under Jts 

common seal. 

Tables, Forms and Rules as to prescribed matters. 

Application and alicration it^i. (i) 'fhe forms in the Third Schedule or forms 

^"i^ forms, and P«wcr near thereto as circumstances admit shall be used in 
matters. all matters to which those forms reler. 

(2) The Central Government may alter any of the tables and forms in 
the First Schedule, so that ®[it] does not increase the amount of fees payable to the 
registrar in the said Schedule mentioned, and may alter or add to the forms in the 
Third Schedule. 


Service of documents 
company. 

Service of documents 
registrar. 


on 


on 


LEG. REF. 

* These words were in.scrted by S. 82 of Act 
XXll of 1936. 

* This proviso was added, ibid. 

* This word was substituted for the w'ord 
he’* by A.O. 




NOTES. 

Sec. 146: Amendments by Act XXII 
OF 1936. — The proviso added to sub-S. (2) 
gives the trustees for debenture-holders the 
right to receive and inspect the balance- 
sheets and the auditor's reports. The other 


amendment In sub-S. (1) is a consequential 
one. 

Sec. 148. — The word “document' is not 
defined in this Act. Under the English Act, 
S. 380, the word is defined as including 
summons, notice, order, and other leg^i pro- 
cess and registers. As to service of .y 
mons in proceedings under this Act, see 
Bom.L.R. 730=7 I.C. 982. Service at a 

branch establishment of the company is not 

proper service under tliis 
V. Richardson, (1902) 1 K.B. 91. 


S. 152 ] 
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(3) Any such table or form, when altered, shall be published in the Official 
Gazette and on such pubheation shall have effect as if enacted in this Act, but no 
alteration made by the Central Government in Table A in the First Schedule 
shall affect any company registered before the alteration, or repeal, as respects, 
that company, any portion of that table. 

(4) In addition to the powers hereinbefore conferred by this section, the 
Central Government may make rules providing for all or any matters which by 
this Act are to be prescribed by ^[its] authority. 

(5) Every such rule shall be published in the Official Gazette, and on 
such publication shall have effect as if enacted in this Act. 

Arbitration and Compromise. 


152. (i) A company may by written agreement refer to arbitration, in 

. , accordance with the *[* *] Arbitration Act, 

’r-q4o]. an existing or future difference between itself 
and any othei company or person. 


LEG. REF. 

‘ This word was substituted for the word “ his” 
by A.O. 

• The word ‘‘ Indian ” omitted by Act XXXII 
of 19 . 10 . 

* This figure w'as substituted for the figure 
“ 1899 ” by S. 49 and Sch. IV of Act X of 1940. 

NOTES. 

Sec. 152: Scope and Application. — 
S. 152 is an enabling one and it merely 
confers power on companies to refer dis- 
putes to arbitration under the Arbitration 
Act by an agreement in writing, when this 
course is preferred. It is not obligatory on 
a company governed by the Arbitration Act, 
to make a reference to arbitration out of 
Court in the Province of Punjab, only in 
pursuance of the provisions of the Arbitra- 
tion Act and to file an award made on such 
reference in the Court of the District Judge 
as required by the Arbitration Act. It is 
permissible for the company, although 
governed by the Arbitration Act, to make a 
reference outside the Arbitration Act, and 
although the award on such reference is 
filed in the Court of the Senior Subordinate 
Judge, the decree passed on the basis of it 
is perfectly legal. 17 L. 722=1936 L. 721 
(F.B.). (1929 L. 246=118 I.C. 533, not 

approved.] It is not obligatory that any 
references to arbitration to which a limited 
company is a party should be made under 
the Arbitration Act. 190 I.C. 146=1940 
Lah. 97. S. 152 only empowers a company 
to refer to arbitration an existing difference 
between itself and any other company or 
persons. But a shareholder of a company 
has no such right against the company. 
Apart from the Articles of Association of 
the company, a shareholder has no power to 
compel a submission to arbitration of a 
dispute arising out of the affairs of the 
company. 45 L.W. 405=1937 M. 405. The 
section applies to those cases only in which 


a Joint Stock Company by written agreement 
refers to arbitration in accordance with the- 
provisions of the Arbitration Act, any dis- 
pute between itself and any other company 
or person.^ In a case where the reference 
to arbitration is not by written agreement 
of the parties, but is made by the Court in 
a pending suit, the arbitrator has to submit 
his report to the Court which has to pass 
judgment m the suit in accordance with the 
terms of the award or pass such other order 
m accordance with law as it thought fit. 
A decree on such award is open to appeal 
in the ordinary course. Such a case does 
not come under S. 152. 1936 L. 257=163 

I.C. 339. The scope of S. 152 is that the 
provisions of Ss. 3 to 22 of the Old Arbit- 
ration Act would apply, where one or both 
the parties to arbitration are companies- 
registered under the Companies Act by 
force and effect of the Companies Act itself 
irrespective of the provisions of S. 2 of the 
Arbitration Act; that is to say, the said Act 
would apply in a case falling within the 
scope of the Act even when the locus of 
the subject-matter was outside a Presidency 
town, provided one of the parties or both 
of them were companies registered under 
the Companies Act. As the old Arbitration 
Act has no application to arbitration with, 
the intervention of Court, S. 152 does not 
require the procedure laid down In the .said 
Act to be followed in the case of such arbit- 

^ company is a party to it. 

SM;, J^^I L.R. (1940) 2 (Tal. 237 
~r^. C.W.N. 828. (See now the present 
Arbitration Act X of 1940.) See also the 
following cases under the old Act. 14 L. 
249=1933 L. 44 \overrulmg 32 P.L.R. 444 
= 132 PC. 379=1931 L. 5SS] ; 13 Pat.L.T. 
169=136 I.C. 445=1933 P. 49; 14 L.W. 
249. A company under the Companies Act 
stands in the Punjab on no different footing 
than_ a private individual governed by 
Punjab Act I of 1911, Therefore if an 
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(2) Companies, parties to the arbitration, may delegate to the arbitrator 
power to settle any terms or to determine any matter capable of being lawfully 
settled or determined by the companies themselves, or by their directors or other 
managing body. 

(3) The provisions of the i[* * •] Arbitration Act, *[1940] 

3 [ * * * ♦ 

shall apply to all arbitrations between companies and persons in pursuance of this 
Act. 


153- (0 Where a compromise or arrangement is proposed between a com- 

... pany and its creditors or any class of them, or between 

crcdXL'nd'=rr --P-V its members or any clLs of them" 

the C-ouit rriciy, on the Application in a summary way 
of the company or of any creditor or member o^ the company or, in the case of a 


LEG. REF. 

* The word ‘‘Indian ” omitted Act XXXII 
of 1940. 

* Thi<! fiKurc was substituted for the figure 
“ 1899 ” by S. 49 and Sch. IV of .Act X of 1940. 

® i'hc words “ other than those restricting 
the application of tJje Act in respect of the 
subject-matter of the arbitration” were omitted, 
ibid. 


NOTES. 

agreement between the parties of which one 
is a company makes no specific reference to 
the Arbitration Act, the Arbitration Act will 
not apply to the arbitration agreement l)c- 
tween the parties. 1938 Lah. 827. (Case 
under the old Act.) The word ‘may’ after 
the words ‘a company’ in the beginning of 
S. 152 docs not go with the sentence ‘in 
accordance with the Indian Arbitration Act, 
1899', but with the words ‘refer to arbitra- 
tion’. hic existence of the words ‘in 

accordance with tlie Indian .Arbitration Act. 
1899' in Cl. (1) of S. 152 is an indication 
that tlic Legislature considered it to be dc 
riquciir that every reference by a limited 
liability company to arbitration should be 
in accordance with the Arbitration Act, 
Cl. (3) is conclusive on the point that the 
provisions of the Arbitration Act only apply 
to arbitrations to which a limited liability 
company is a party. Limited liability com- 
panies cannot refer to arbitration indepen- 
dently of this provision of the law and 
Sch. II. C.P. Code, has no application. 
The Arbitration Act alone applies to all 
references to arbitration made by limited 
liability companies and hence the award is 
executable by the District Judge only and 
not by the Sub-Judge. (1934 Pesh. 107, 
Foil.) 177 T.C. 659=1938 Pesb. 54. The 
concluding words of S. 152 (3) “in pursu- 
ance of this Act” mean that the provisions 
of the Arbitration Act. except S. 2 thereof, 
would apply to all arbitrations in which 
one or both the parties arc companies 
irrespective of the locus of the ^u^cct- 
mattcr by the force and effect of the Com- 
panies Act, and the procedure provided for 
in the Arbitration Act for extending its field 
of ot>cration would not have to be followed 
in such cases. On this interpretation of 
S. 152 (3), Ss. 3 and 4 (a) of the Arbit- 


ration Act would apply to all arbitration in 
which a company is a party. The Court 
in which the award will have to be filed 
must be cither the High Court or the Court 
of the District Judge, as the case may be. 
I.L.R. (1940) 1 Cal. 358=44 C.W.N. 285 
— 1940 Cal. 220. The power to refer cannot 
be exercised by the liquidator. Thus 
although a living company is allowed to 
refer matters in dififercnce to arbitration, 
in a particular way, an official liquidator 
may not be allowed to do so. 50 A. 867 
=26 A.L.J. 810. An agreement as to sub- 
mission to arbitration, though not under 
seal, is valid. 37 A. 273=13 A.L.J. 312. 

Sec. 153r Amkndmf.nts by Act XXII of 
1936. — The amendment in sub-S. (6) 
simplifies the determination of the meaning 
of ‘creditors of the same class’ in view of 
the judicial uncertainty that has manifested 
itself on this point. The present sub- 
Ss. (3). (4), (5) and (7) introduce sub- 
Ss. (3) and (4) of 153 of the English 
Act and also specifically provide for appeals 
from orders made under this section. In 
cases where schemes of arrangements were 
proposed because of financial difficulties, it 
was very often found that on the initiation 
of the proceedings under this section obstruc- 
tive creditors and contributories imme- 
diately began to file suits or apply for attach- 
ment before judgment or apply for the com- 
pulsory w’inding up of the company, and 
thereby render the application for the 
arrangement practically infructuous. Under 
the law as it stood previously, the Cour 
was powerless to grant any interim 
tion against such proceedings, and in 
natural consequence was that the compa y 
was frequently obliged to submit to 
extortionate terms in order to to 

withdrawal of such procccdlng^. . 

obviate this difficulty that sub-S. (31 na 


'roP SEcnoN-This 
Sion not merely for a scheme ^ 

:itation or rc-organistn^g inf ^rf^c- 
also provides for a scheme of arja^ff ^ 

which provide an statu* 

ation which the law for 

majority or under the 

ng-up. whether voluntary or un 
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NOTES. 

Court. So, the failure of a scheme for 
resuscitation of a company is not by itself 
sufficient to justify a winding-up order being 
made, as it cannot be said that because the 
scheme has failed in this important parti- 
cular it has failed in its entiret>’, leaving 
open to the Court only the simple course of 
ordering a compulsory liquidation. 16 Lah 
1029=158 I.C. 816=1935 L. 779. A 
scheme of merger of several companies 
under which a company should transfer its 
business and undertaking to the new com- 
bined or merger company, which involves 
a re-organization of capital altering rights 
conferre<l by the memorandum of association 
and re-organising the rights of different 
classes of shareholders and which provides 
for a distribution of the assets of the com- 
pany among the different classes of share- 
holders should the company be wound up 
after the merger, is one which may be 
sanctioned by tbc Court under S. 153 of the 
Act. An application for sanction of such a 
scheme is maintainable and tbe Court has 
iuris<liction to consider it, and sec if it is 
fair and reasonable, even though the scheme 
may involve winding-up. But the Court 
may, in the exercise of its discretion, impose 
certain conditions upon the company before 
sanctioning it, i.c., it may ask tbc company 
to make some provision for the dissentients. 
Such a provision is not, however, a siitc qua 
non to sanctioning a scheme if it is reason- 
able and fair. 39 Bom.L.R. 675=1937 
Bom. 423. Even after an onlcr for winding- 
tip a company has been made, a creditor or 
a member of the company can move the 
Court under S. 153. The liquidator has 
also the right to make an application under 
S. 153 but he has not got the exclusive right 
to do so. It was not the intention of the 
Legislature to deprive tbc creditors or mem- 
bers of the right once an order for winding- 
up is made and place them at the ntcrcy of 
the liquidator who may or luay not choose 
to move in the matter, 1938 .M.W.N. 1313 
= 1939 \fad. 318. S. 153 does not make 
it obligatory' either upon the Court or tbe 
company to serve a notice of the creditors’ 
meeting on each and every creditor of the 
company, and a decision arrived at by the 
creditors and the company in tbe absence of 
any individual creditor is not, therefore, 
invalid. .39 P.L.R. 230=1937 L. 442. The 
unsecured creditors of a company who have 
obtained decrees and the unsecured creditors 
who have not obtained decrees do not consti- 
tute different classes of creditors, and a 
scheme of composition passed and sanctioned 
under the provisions of the Companies Act 
binds all the creditors of the company in- 
cluding judgment-creditors. 39 P.L.R. 
230=1937 L. 442. A scheme of arrange- 
ment sanctioned by the Court binds not only 
the creditors favouring the scheme but also 
the dissentient minority. 41 A. 566; 153 
I.C. 119=1934 L. 515; 40 C.W.N. 551. 
Where after a scheme of composition has 
C.C.M.— 209 


been passed by the creditors at a meeting the 
holder of a decree against the company 
applies to the High Court '•ontending that 

15^ binding on him. but the 

High Court decides that he is bound by the 
scheme, the decree-holder cannot be ocr- 
mittcd to nullify that decision by getting his 
decree transferred to a mofussil Court and 
attempting to execute it against the assets 
ot the company. If the decree-holder 
attempts to start execution the High Court 
has power to stop the execution proceedings 
and will issue an injunction to restrain him 

proceeding with the execution 
of the decree, so long as the scheme is in 
operation 40 C W.N. 551. Powers of 
me C^urt under S, 153 are strictly limited 
The Court may either sanction or refuse to 
section a scheme approved 'jy the company 
and Its creditors or members. The Court 
has no power upon an application to alter 
he scheme which has Iieen sanctioned by 
the Court and agreed to at a meeting under 
153 without giving parties to the agree- 
ment an opportunity of considering the 

Court proposes 

I.L.R. (1937) 1 C. 368=1937 C. 124 
CONSTRUI^ON OF Sfction,— The plain 

language of S. 153 is applicable both to a 
going company and to the case of company 
in liquidation; a compromise or arrangement 
can therefore he availed of both in the case 

is a going concern and 
also m the case of a company which is in 

being wound up. It cannot 

mrl?/ that an application 

under the section cannot be made before an 

?nVn’’w ^ "'‘tidjng up Is made. 1939 58- 

1939 Mad. 318. Scr also 1937 Bom. 423’ 
Ihis section enables the majority of a class 
of creditors to bind the minoritv and it 
exercises a most formidable compulsion upon 
dissentient or would-be dissentient creditors; 
and It. therefore, requires to he construed 
with great care, so as not to place in the 
hands of some of the creditors the means 

dn dissentients to 

do that which it is unreasonable to require 

them to do or of making a mere jest of the 
interests of the minority. 28 S I R 213 

pre ented by the Directors of a Bank under 
b. ]a3 asking the Court to refer a scheme 

holder, »'ie share- 

ion I nr creditors for their considera- 
tion, but a winding up petition was filed 
subsequently by some of the creditors. Held 

S »^^aring of the 

uinding up petition, though the scheme was 
not placed before the shareholders and the 

have approved of a scheme cf compromise 
/ /^■'■3"S:f,nicnt as contemplated bv S 153 

it IS the duty of the Court to examine the 
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proposals and decide whether they are fair 
and reasonable. That the shareholders and 
creditors have approved of a scheme will of 
course carry weight, but there may be more 
important considerations. Where the reso- 
lution approving of a scheme is shown to 
have been passed as a result of misleading 
statements contained in a letter written by 
one of the creditors of the company who 
w'as also a director thereof, and circulated 
to all the shareholders and creditors before 
the meeting, where the company is hopelesslj' 
insolvent and the scheme confers no 
apparent benefit on any one and in fact 
ignores creditors who are not depositors, and 
the scheme is itself not a feasible one. i\nd 
where bcsules there are also allegations of 
unlawful and unauthorised acts on the part 
of the company’s officials, justice demands 
that the resolutions approving of the scheme 
passed at the meeting of the shareholders 
and creditors should be disregarded. 51 L. 
\V. f>39=1940 Mad. 621. .S'tv also 1937 
Rom. 423. A mere agreement on the part 
of tlie members or shareholders is not 


633=1929 P.C. 256 (P.C.). A Court will 
not give sanction to a scheme which will 
have the effect of enabling a bank or other 
company', which is, to all intents and pur- 
poses, insolvent, to continue carrying on 
business and attract deposits which in all 
probability will go the way cf the former 
deposits. These principles arc to be adhered 
to in dealing with applications to sanction 
schemes of composition and arrangement 
intended to keep sinking banking companies 
afloat, whose assets consist urincipally of 
monies lent out on mortgage.s, simple bonds, 
promissory notes, decrees of Court and im- 
movable property, but no cash. 63 C. 99. 

Scheme sanctioned by Court — Subse- 
quent MODIFICATION — PoWER OF CoURT. — 
Under S. 153 of the Companies Act, the 
Court may order a meeting to be held to 
consider a scheme of arrangement and may 
grant or withhold sanction of such scheme. 
If a scheme has been sanctioned by the 
Court, it has no power to subsequently 
modify or alter or expunge any part of it 
without the consent of those who have 
agreed to it. 41 C.W.N. 599=1937 Cal. 


enough for the acceptance of the scheme. 
It is ultimately for the Court either to 
sanction it or not to sanction it. 1930 A. 
L.l. 30.5=1930 A. 330. It will he without 
cfTect if the sanction of the Court is refused; 
although when given, the agreement takes 
cfTcct not from the date of the sanction hut 
from the date when it is made. 46 
135=36 M.L.T. 562=.=^0 I.C. 429 (P.C.); 
106 r.W.K. 1916=40 I.C. 904; 41 A. 566; 
.32 I.C. 451 = IH O.C. 272. 5Vc also 41 C. 
W.N. 1272=65 C.L.J. 503. What the Coiirt 
has to do on an application for sanctioning 
a scheme is to sec first of all that the provi- 
sions of the Act have hcen complied with; 
and. secondly that the majority have been 
acting hoiia fide. It must also see whether 
the scheme is a reasonahle one or whether 
llicrc is any reasonable objection to it. 39 
Rom.L.K. 675=1937 Rom. 423. -SVe oho 
1940 Mad. (^\. The function of the Court 
is not to simply register the resolution come 
to bv the creditors or the shareholders as 
the case may be. It is the duty of the 
Court to satisfy itself that the meeting was 
duly held and conducted, that the compro- 
mise was a real compromise, that it was 
accepted by a competent majority, that 
the majority was acting in good faith and 
for the common advantage of the wliolc 
class, and that what they did was reasonably 
prudent and proper. 28 S.T^.R. 213=149 
I.C. 51 = 1934 S. 54; 30 Bom.L.U. 197= 
108 I.C. 465=1928 B. 80; 1933 L. 51=140 
I.C. 128. If the Court finds it otherwise, 
it will refuse its sanction. It is not the 
function of the Court to substitute its own 
scheme sxio motu for the scheme presented 
to it for sanction. If the Court .-finds that 
some radical amendment ought to be effected 
in the scheme as presented, 't is the 
the Court to reject the scheme. 61 C. 913 
=38 C.W.N. 920=1934 C. 816; 10 R. 438 
=140 I.C. 133=1932 R. 154; 57 M.L.J. 


C)('>7. Where one Judge lias sanctioned a 
scheme it is not within the power of another 
Tmlgc exercising equal jurisdiction to 
(Icclarc in effect that the order sanctioning 
the .scheme is to the extent that it affects 
a particular person, a nullity. 1937 Cal. 
401. Where a scheme is passed by a meet- 
ing properly called and competent to approve 
it, the Court cannot cither at the time of 
sanction or at any time thereafter, alter the 
terms of the scheme without consulting those 
who agreed to it and witliout their sanction. 
Therefore the Court has no powxr, either 
at the time of sanction or at any time tlicrc- 


■ter. to expunge any part of the scheme or 
I mollify it in any way without consulting 
lose who passed it originally and without 
itaining their consent. All that the Court 
in do is to refuse to sanction the scheme 
■ possibly to withdraw' the sanction which 
IS already been given. ^ 1937 Cal. 401. 
pon confirmation b>' the c.ourt of a scheme 
arrangement, that scheme becomes by 
rtue of S. 153 binding upon the creditors, 
c sliarcholders and the company. Its 
rms can thereafter only be vaned by order 
the Court after the variation had been 
)provcd at meetings of the creditors an 
larcholdcrs and it is not possih c for 
unpany or its directors or shareholder 
hether by resolution or relification 
hcrwisc to alter the scheme. J! '' 
issiblc for the company or its “‘rectors t 
iry the scheme under the guise of . . 
•omisc with a shareholder, as no variatio 
• departure from that -'‘oheme can be van 

lied by mere acquiescence of the -ha 

alders or the creditors. 1938 f 

:I.L.R. (1939) Lah. I=(1939) 1 M.L.; 
or Tkrms.-(.') 

r hv appropria"= 

«,eo.orandun,. 
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vanes tlic rights of different classes of shares 
cannot tantamount to a compromise or 
arrangement between the company and its 
members. 57 A. 810=1935 A.L.T. 527= 
156 I.C. 1088=1935 A. 310. The word 
arrangement' used in this section is in the 
sense of something analogous to a compro- 
mise; and in any arrangement which can 
fairly be calle{I a compromise or be con- 
sidered as analogous to a compromise, there 
must be both 'give' and ‘take’ un both sides 
28 S.L.R. 213=149 I.C. 51 = 1934 S. 54. 

(lO Creditors. — This word includes all 
persons having any pecuniary claim again.st 
the company whether actual or contingent 
present or future. Re Afidland Coal Co., 
(1895) 1 Ch. 267. It includes also deben- 
ture-holders and other secured creditors. 
Re Emf-ire Mu\uig Co., (1890) 44 Ch.D. 
402. As hetween a decree-holder and an 
unsecured creditor, their inlc“csts are not so 
dissimilar as to make it necessary to place 
them in different classes. Where a notice 
of a meeting to approve a scheme of arrange- 
ment between the company and its unsecured 
creditors is issued to its unsecured creditors 
the decree-holder who is also an unsecured 
creditor of the company is prura facie bound 
by such notice. 172 I.C. 717=1937 Cal. 
401. 

(in) Company. — Where the directors of 
a companj' arc authorised to manage the 
business and exercise all powers, a proposal 
by the Board of Directors made under this 
section in the name of the company, is valid 
and proper. 28 S.L.R. 213=149 I.C. SI 
= 1934 S. 54. 

(iv) 'Class'. — This word nusl be con- 
fined to those persons whose rights are not 
so dissimilar a.s to make it impossible for 
tlieni to consult together \sith a view to 
their common interest. Matured and un- 
matured policy holders of an insurance com- 
pany belong to different classes, and a mem- 
ber holding a matured policy i.s entitled to 
dissent and cannot be bound by a resolution 
passed at a meeting of all tlic policy holders 
including both the matured and unmatured 
class. 28 S.L.R. 213=149 I.C. 51 = 1934 
S. 54. .So also, holders of shares partly 
paid and holders of shares with the 
uncalled balance paid in advance of calls and 
carrying interest, constitute different classes 
from holders of fully paid-up shares. Re 
United Provident Assurance Co. v. Dadd, 
(1910) 2 Ch. 477. But ah unsecured credi- 
tor of a company who is also a decree-holder 
is not entitled to be regarded as belonging 
to a defined and distinct class of persons as 
opposed to an unsecured creditor who has 
not got a decree. Consequently they are not 
entitled to execute their decrees after the 
scheme has been sanctioned and passed. 39 
C.W.N. 1198=160 I.C. 407=1936 C. 12: 

39 C.W.N. 1199=62 C.L.J. 310=1935 C. 

977; 39 C.W.N. 875. But it was held in 
38 C.W.N. 1171=155 I.C. 811=1935 C. 

117; and in 156 I.C. 590=1935 C. 398=40 


C-W N. 1104; 40 C.W.N. 580=1930 C. 
1^. that a depositor in a company who had 
obtained a decree against the company 
before the scheme was embarked upon, be- 
longed to a different class from the deposi- 
tors who had not obtained decrees. But 
note that the Act has since been amended 
and there will no longer be any distinction 
between unsecured creditors who have 
. obtained decrees and those wlio have not 
obtained decrees for the purposes of this 

1 C. 368= 

1937 C. 124. 

before 1936 Amendment 
Under the law as it was prior to the Com- 
panies Amendment Act. 1936. a depositor 
who has obtained a decree and one who has 
not obtained a decree cannot be regarded as 
belonging to the same class of creditors for 
the purpose of S. 153 and accordingly a 
notice sent to such a decree-holder directing 
him to attend a meeting of the depositors 
lor the purpose of considering a scheme is 
not binding on him, as equally as he is not 
tiound by anything which is decided at such 
meeting. But a depositor who has merely 
filed a suit and has not obtained a decree on 
the date of the meeting of the creditors at 
uhich a scheme is agreed to by them, is in 
the >.'une class of creditors as all the rest 
of the depositors who have not filed suits, 
although he obtains a decree before the date 
on which the Court sanctions the scheme. 

receive notice 

of the meeting of the creditors and to 
attend it. and if he docs not choose to attend 
he IS hound by the scheme passed by the 
majority of bis fellow depositors. The 
sanction of the scheme by Court has a 
retrospective effect, and the scheme, there- 
fore. operates not from the date on which 
the sanction is given but from the date on 
which It IS agreed to by the creditors, namely 
he date of the meeting. The fac; thTt in 

depositor, the company 
filed a written statement subsequent to the 
passing of the scheme by the creditors 
admitting their liability and asking for time 
NMthin which to pay does not preclude them 
from rp, sting execution of the decree 41 
C.W.N. 1272=65 Cl T c 

42 C.W.N. 610; 40' CW N ?037 

Ca . ^9; ,938 Cal. 337=1-,':,R ^ 

iJil' r ^act that it is 

impracticable to tr>' and ascertain the true or 

C^mnanvM?^ the policies of an Insurance 
uompanj. the nominal value of the policies- 

Sinini’' accepted for the purpose of asccr- 
Innrov^ ntajonties at meetings held to- 
approve or disapprove of a scheme of com- 
pr^ise under S. 153. 45 C.W.N. 979. 

Court.— The mect- 
ngs ordered by the Court are subject to the 
dyection of the Court. But when the Court 
las given no express direction, the meetines 
have to be conducted in accordance wifh 
the directions contained in the Articles of 
Association, as far as may be possible 30 

Bom.L.R. 197=108 I.C. 46S=S b.' 80 
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Before or<1erinj2: a meeting of the class of 
creditors with whom it is proposed to make 
an arrangement it is not necessary that the 
Court should first have issued notices. A 
certificate from the Chairman of the meet- 
ing that notice of application and of meet- 
ing ordered, had been issued and acknow- 
ledged by the depositors, may be relied on 
for the fact that the provisions of the law 
have been duly complied with. 28 S.I-.R. 
213z=149 I.C. 51 = 19.U S. 54. The Court 
has to exercise it'j discretion in making an 
order under S. 153 of the Companies .Act. 
There is a distiurtiou hcln’ccii }n/ikut{j an 
order under S. 153 (1) nud an order under 
S. 153 (2) when the scheme comes before 
the Court for sanction after the approval 
of the majority of the Court. Tt is very 
essential that any scheme put forward before 
the general body of creditors must as far 
as possible be based upon correct informa- 
tion; and any scheme which is approved 
must prima facte appear to be based on 
correct information an<I date. But that 
does not mean that an application under 
S. 153 to call a meeting of the creditors to 
consider a proposed scheme shotild be 
rejected merely becattse the same is not 
based on correct information as to the 
affairs of the company. The Court ean 
call for a report giving a fair idea of the 
affairs of the company and on that informa- 
tion the scheme as adumbrated or with the 
necessary amendments can be circulated 
along with the report. A Court ought not 
to decline to order a meeting of the credi- 
tors unless the proposals arc illegal as 
being in contravention of the Companies Act 
or incapable of modification in view of 
ascertained facts. 19.39 Comp.C. 14=1938 
M.W.N. 131.3=19.39 Mad. .318. Tt is not 
enough to hold a single meeting of all diffe- 
rent classes of creditors in general, and any 
scheme of arrangement approved at such 
a meeting ought not to be sanctioned by the 
Court. .39 C.W.N. 690. The expression 
■“meeting of crc<litors or class of creditors” 
in S. 1,53 (I) of the Companies Act should 
be interpreted as comprising all creditors of 
the company whether in British India or 
outside. There is nothing to preclude the 
Courts from directing a meeting of all such 
creditors. The question of principal liqui- 
dation or ancillarv liquidation docs not 
matter. 1938 M.W.N. 1313=1939 Mad. 
318. Where after the issue of a notice of 
a meeting to frame a scheme under S. 153 
on the general body of creditors of a com- 
pany, one of them assigns his interest to a 
•debtor of the company after the receipt of 
the notice and before the date of the meet- 
ing, the assignee is bound by the scheme 
adopted at the meeting and sanctioned by the 
0)urt. He cannot contend that he belongs 
to a class of "debtor creditor” and is there- 
fore different from the class of creditors 
who formed the meeting and agreed to the 
scheme. 43 C.W.N. 1181=1939 Comp. 
C, 247. 


Scheme sanctioned by Court—If can be 

CHALLENGED IN EXECUTION PROCEEDING. 

The executing Court cannot modify, alter or 
amend the scheme which definitely includes 
the depositors who had obtained decrees, 
and which has been sanctioned under S. 153. 
If there are circumstances to justify any 
modification or alteration or amendment of 
the scheme by excluding the depositors who 
had obtained decrees, the remedy is to go to 
the Court which sanctioned the scheme. An 
order sanctioning the scheme cannot be 
challenged collaterally in the executing 
Court as without jurisdiction either on the 
ground that no notice of the meeting was 
served upon the depositor who had obtained 
a decree in the proceeding under S. 153 of 
the .Act. or on the ground that in the said 
proceeding the Court did not order that the 
meetings of the different classes of depo- 
sitors should be held separately. Such 
objections to the order do not touch the 
question of the existence of the jurisdiction 
but relate only to the illegal or irregular 
exercise of the jurisdiction. So long as the 
order stands, it continues to be binding upon 
the party whom it purports to bind. 41 C. 
W.N. 406=1937 C. 211. A scheme of 
arrangement which is sanctioned by the 
Court under S. 153 has the force of a judi- 
cial pronouncement. Where in execution 


a decree obtained against a loan company 
one of its depositors, the sanctione<l 
heme is set up as a bar by the company, 
e executing Court cannot go behind the 
notion unless it is shown that the order 
ving the sanction was without jurisdiction, 
’hen the matter comes before the executing 
■)urt. it is not open to the decree-holder to 
■ge against the sanctioned scheme that there 
as any defect in the procedure or that 
ere was no meeting of the particular 
creditors to which he belongs. 

•fects, if any, do not take away the founda- 
^n of the authority of the Court in granting 
nction under S. 153 and they are at the 
ost irregularities and do not render tne 
netioned scheme a nullity in the eye of t le 
w. The order of the High Court unless 
't aside or modified is binding on the decrec- 
>lder and on person who seeks to 
s decree and is one which ^ 

has to obey. T.L.R. (IW) 2 Cal. 

>=19.38 Cal. .337. See a ho IJ-R- Cly ' 
C. 781=41 C.W.N. 9.5^1937 C. 517. 
Vote by PROxv.-Thc Court has jtir sdK 

an under this section to 

id form of the instrument of L 

;ed at the meeting Any Act 

.c High Court under S. 246 of 
irported to fetter or restrict ) matter 
on of the Court in respect of * ; 43 g 

ultra vires and not ^cratwe. jhe 

:140 I.C. 133=1932 R, IM. Where 

ourt has specifically ^'7ft*thc admissibility 
sion of the chairman as purpose 

f any pro.y shall be 

f the meeting, the scrmin 
;hl’'o'^3ccidl”wh:rh.r any proxy was good 
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company being wound up, of the liquidator, order a meeting of the creditors or 
class of creditors, or of the members of the company or class of members, as the 
case may be, to be called, held and conducted in such manner as the Couit directs. 

(2) If a majority in number representing three-fourths in value of the creditors 
or class of ci editors, or members or class of members, as the case may be, present 
either in person or by proxy at the meeting, agree to any compromise or arrange- 
rnciit, the cornpromisc or arrangement shall, if sanctioned by the Court, be binding 
on all tlic creditors or the class of creditors, or on all the members or class of members, 
as the case may be, and also on the company, or, in the case of a company in the 
course of being wound up, on the liquidator and contributories of the company. 

*[(3) An order made under sub-section (2) shall have no effect until a 
certified copy of the order has been filed with the registrar, and a copy of every 
such order shall be annexed to every copy of the memorandum of the company 
issued after the ordei has been made, or in the case of a company not having a 

rnemorandum, of every copy so issued of the instrument constituting or defining 
the constitution ol the company.] ^ 

^[(4) It ^ company makes default in complying with sub-section (2) the 

company and every ofticer of the company who is knowingly and wilfully in default 

shall be liable to a fine not exceeding ten rupees for each copy in respect of which 
deiault is made.] ^ 


i[(5) Ihc Court may, at any time after an application has been made 
to it under this section, stay the commencement or continuation of any suit or 

proceeding against a company on such terms as it thinks fit and proper until the 
application is finally disposed of.] 


^[{ 6 )] In this section the expression “company” means any company 

liable to be wound up under this Act *[and foi the purposes of this section unsecured 

creditors who may have filed suits or obtained decrees shall be deemed to be of the 
same class as other unsecured creditors.] 


*f(7) An appeal shall lie from any order made by the Court exercising 
original jurisdiction under dns section to the authority authorised to hear appeals 
from the decisions of the Court.] 


LEG. REF. 

‘ This sub-scctioa was inserted by S. 8^ of 
Act XXII of 1936. 

* The original sub-S. {3) was rc-numbered 
(6), ibid. 

* These words were added, ibid. 

* This sub-section was added, ibid. 

NOTES. 

or bad, or to file any petition into Court for 
directions as to the validity of certain 
proxies used. 10 R. 189=137 I.C. 444= 
1932 R. 96. A vote given by an executor of 
a deceased member must be disallowed and 
it is not possible to distinguish the case of 
liquidator or receiver. 30 Bom.L.R. 197 
= 108 I.C. 465=1928 B. 80. 

Jurisdiction— Ss. 153, 270 and 271.— S. 153 
confers jurisdiction on the High Court to 
deal with a scheme, but how the scheme 
when sanctioned can be rendered effective 
and operative on the company in question as 
a whole docs not affect the jurisdiction of 
the Court to deal with it. 1938 M.W N 
1313=1939 Mad. 318. The High Court has 
jurisdiction to entertain an application under 
S. 153, at the instance of a creditor or a 
member of a foreign company. A Bank 


incorporated outside British India and 
having Its registered office outside British 
India IS a foreign company, but it would be 
an Hnre^stcred company within the meaning 
of Ss. 270 and 271 of the Act and therefore 
liable to be wound up under the Act. The 
expression “Court" in the case of an un- 
registered company including a forcimi 
company would mean “the Court in which 
the said company is liable to be wound up” 
and under S 271 the High Court is the 
Lourt in which a foreign company is liable 
to be wound up. A Bank which has its 
central office m British India, which is the 
centre of administrative control, is subject 
to the jurisdiction of the High Court in that 
part of British India, though its registered 
omce ai^ place of incorporation may be 

^83 I.C. 353=1938 
M.W.N. 1313=1939 Mad. 318. There is 
no warrant for holding that because an order 
for winding up a foreign company has been 
made by the Court of the place which is the 
registered office of the company a British 
Indian Court has no jurisdiction to entertain 
an application under S. 153. S. 271 of the 
Act, on the other hand, negatives such a 
theory. Under S. 271, it is left to the dis- 
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^[t53-A. (i) Where an application is made to the Court under section 153 

Provisions for facilitating ^ Compromise or arrangement 

arrangements & compromises. ^ P between a company and any such persons 

as arc mentioned in that section, and it is shown to 
the Court that the compromise or arrangement has been proposed for the purposes 
of or in connection with a scheme for the reconstruction of any company or companies 
01 the amalgamation of any two or more companies, and that under the scheme the 
whole or any part of the undertaking or the property of any company concerned 
in the scheme (in this section referi cd to as a ‘ transferor company’) is to be transferred 
to another company (in this section referred to as ‘ the transferee company’), the 
Court may, cither by the order sanctioning the compromise or arrangement or by 
any subsequent order, make provision for all or any of the following matters 


(rt) the transfer to the transferee company of the whole or any part of the 
undertaking and of the properly or liabilities of any transferor company ; 

(b) the allotting or appropriation by the transferee company of any shares* 
debentures, p )licics, or other like interests in that company which under the compro- 
mise or arrangement are to be allotted or appropriated by that company to or for 


any person ; 


(r) the continuation by or against the transferee company of any legal 
proceedings pending by or against any transferor company ; 

(r/) the dissolution, without winding up, of any transferor company ; 

((•) the provision to be made for any persons who, within such time and in 
such manner as the Court directs, dissent from the compromise or arrangement j 

(f) such incidental, consequential and supplemental matters as arc necessary 
to secure that the reconstruction or amalgamation shall be fully and effectively 
carried out. 

(2) Where an order under this section provides for the transfer of property 
or liabilities, that properly shall, by v’irtue of the order, be transferred to and vest 


LEG. REF. 

* This section was inserted by .S. 84 of Act 
XXI I of 1938 . 

NOTES. 

cretion of the Court whether it would win<I 
up the company in spite of a similar order 
having been passed in some other Courts. 
There is nothing to oblige the Court to pass 
an order of winding up. The desire to 
assist in the main liquidation — llie desire to 
act as ancillary to the Court where the main 
liqui{lation is going on — will not ever make 
the Court give up the forensic rules wliich 
govern the conduct of its own liquidation. 
The underlying principle is one of co- 
operation l)asc<l on the essential principles of 
justice and equitv. 183 I.C. 353=1938 M. 
M.N. 1313=1939 Mad. 318. 

Api‘eal, — A n order rejecting a scheme is 
appealable. 10 K. 189; 27 Boni.L.K. 655; 
10 K. 438=140 I.C. 133=1932 K. 154. It 
is only the creditors or contributories that 
have a right of appeal from an order under 
this section. Other persons having no pre- 
sent interest in the company, but only a pros- 
pective interest to be appointed secretaries 
and agents if the company was to be brought 
to lift- as a result of the scheme, arc not 
entitled to file an appeal against the order 
refusing to sanction the scheme, even though 
they may have originally propoundc<I the 
scheme and were parties in the lower Court. 
-56 B. 16=33 Bom.L.R. 1495=1932 B. 78. 


Secs. 153 and 213.— The plain language 
of S. 153 clearly shows that the machinery 
provided by the section is available where 
there is and where there is not a winding in 
progress, and the section would apply to a 
going concern as well as in a winding up. 
S. 213, on the other hand, is applicable only 
in view of a winding up or in the course of 
a winding up. 39 Bom.L.R. 675=1937 
Bom. 423. .S>c also 1939 M. 318. 

Sec. 153-A: Amenpmf.nt by Act XXII 
OF 193t). — This section and S. 153-B have 
been newly added and thereby Ss. 154 and 
155 of the English Act dealing with arrange- 
ments an<l reconstructions have been in- 
corporated in this Act also. Schemes under 
this Act verv often involved a transfer or 


ires or a class of shares in the company 
another company; and in such cases tnc 
iscnt of the shareholders for the translcr 
1 to be obtained. There will 
ind a dissenting minority in 
ly. and although a scheme may have Dec" 
)rovcd by a substantial majority of 
shareholders, the carrying out oj 

erne used to be often ™ and 

ictuous. To meet this cont.ngency ^ 

put through the scheme 
IS suitable provisions in this v 
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in, and those liabilities shall, by virtue of the order, be transferred to and become 
the liabilities of, the transferee company, and in the case of any property, if the 
order so directs, freed from any charge which is by virtue of the compromise or 
arrangement to cease to have effect. 


(3) Where an order is made under this section, every company in relation 
to which the order is made shall cause a certified copy thereof to be delivered 
to the registrar for registration within fourteen days after the completion of the 
order, and if default is made in complying with this sub-section, the company 
and every officer of the company who is knowingly and wilfully in default shall be 
liable to a fine not exceeding fifty rupees. 

(4) In this section the expression * property ’ includes property, rights and 
powers of every description, and the expression ‘ liabilities * includes duties. 

(5) Notwithstanding the provisions of ^[sub-section (6)] of section 153, the 
expression * company * in this section docs not include any company other than a 
company within the meaning of this Act.] 


Power to acquire shares of 
shareholders dLssentinK from 
schemes or contract approved 
by majority. 


(0 Where a scheme or contract involving the transfer of shares or 

any class of shares in a company (in this section referred 
to as ‘ the transferor company ’) to another company, 
whether a company within the meaning of this Act or 
not (in this section referred to as the ' transferee com- 
pany *), has within foui months after the making of the 
offer in that behalf by the transferee company been approved by the holders of not 
less than ihrcc-fourlhs in value of the shares affected, the transferee company may, 
at any time within two months after the expiration of the said four months, give 
notice in the prescribed manner to any dissenting shareholder that it desires to 
acquire his shares, and where such a notice is given the transferee company shall, 
unless on an application made by the dissenting shareholder within one month from’ 
the date on which the notice was given the Court thinks fit to order otherwise, be 
entitled and bound to acquire those shares on the terms on which under the scheme 
or contract the shares of the approving shareholders arc to be tran.sfcrred to the 
transferee company : 


Provided that, where any such scheme or contract has been so approved 
at any time before the commencement of the Indian Companies (Amendment) 
Act, 1936, the Court may by order, on an application made to it by the transferee 
company within two months after the commencement of that Act, authorise notice 
to be given under this section at any time within fourteen days after tlic making of 
the order, and this section shall apply accordingly, except that the terms on which 
the shares of the dissenting shareholder are to be acquired shall be such terms as 
the Court may by the order direct instead of the terms provided by the scheme or 
contract. 


(2) Where a notice has been given by the transferee company under this 
section and the Court has not, on an application made by the dissenting shareholder 
ordered to the contrary, the transferee company shall, on the expiration of one 
month frorn the date on which the notice has been given, or, if an application to 
the Court by the dissenting shareholder is then pending, after that application 
has been disposed of, transmit a copy of the notice to the transferor company and 
pay or transfer to the transferor company the amount or other consideration repre- 
senting the price payable by the transferee company for the shares w-hich by virtue 
of this section that company is entitled to acquire, and the transferor company 
shall thereupon register the transleree company as the holder of those shares 



LEG. REF. 

• This word, brackets and figure were substi- 
tuted for the word, brackets and figure “ sub- 
S, (4) ” by S. 10 of Act II of 1938, 

* This section was inserted by S. 84 of Act 
XXII of 1936. 


NOTES. 

Sec. 153-B: Amendments by Act XXII 
OP 1936. — This section adopts S. 155 of the 
English Act. As to the necessity for this 
amendment, sec notes under S. 153-A 
(Amendment), supra. The stringency of 
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sums received by the transferor company under this sertinn 

to ti?^Vv ^ ^ H company on trust for the several persons entitled 

receivcd^^^^ lespcct of which the said sums or other consideration were respectively 

k u L section the expression “ dissenting shareholder ” includes a 

whotT f-'i "assented to the scheme or contract and any shareholder 

mre^ V ^ refused to transfer bis shares to the transferee company in accord- 
ance vvitn the scheme or contract.] ^ ^ accora 

Conversion of private company into public company. 

'[*54. (0 If a company, being a private company, alters its articles in 

Conversion of private com- ^'^c I manner that they no longer include the provisions 
pany into public company. '^'nich, under the provisions of clause (13) of sub- 

thn -.rt- 1 r • (*) section 2, are required to be included in 

o °,l'' ‘”'7'' '■* P'-'™"- company, the company, 

hi, , . 7°*^ alterat.on, cease to be a private company and shall 

ne^" o7'’r7 days after the said date, file with the reRistrar a pros- 
it mn in ,1 f i‘7 P''“P''‘=‘‘'* ‘he <'ocm and containing the particulars 

set out m the form marked II m the Second Schedule. 

thr rnri^^ clcfiult is made in complying with sub-section (i) of this section, 

defanh J company who is knowingly and wilfully in 

default shall lie liable to a fine not exceeding five hundred rupees. ^ 

, r Where the articles of a company include the provisions aforesaid but 

default IS made in complying with any of those provisions, the company shall cease 
to be entitled to the privileges and exemptions conferred on private companies 
under the provisions contained in this Act, and thereupon the provisions of this 
Act shall apply to the company as if it wore not a private company ; 

Provided that the Court, on being satisfied that the failure to comply with 
1C cone itions was accidental or due to inadvertence or to some other sufficient 
cause, or that on other grounds it is just and equitable to grant relief, may, on the 
application of the company or any other person interested and on such terms and 
conditions as seem to the Court just and expedient, order that the company be 
relieved from such consequences as aforesaid.] 

PART V. 

Winding up. 

Preliminary. 

Mode of winding up ‘ 55 * (0 The winding up of a company may be 

' eiiher — 


LEG. REF. 

‘ This section was substituted by S. O'-, of Act 
XXII of 1936. 

NOTES. 

the rcfiuircmcnts containc<l in tlie Enpflisli 
Act has been slightly relaxed in this section. 

Sec. 154: AMF.NhMF.Nx nv Act XXII ok 
1936. — The present section atlopts the provi- 
sions of S. 27 of the English Act. Also a 
separate form has been introduced in the 
second schedule for use, when a private com- 
pany is converted into a public company. 
In the section, even as it formerly stood, a 
private company could by making adequate 
alteration in its articles convert itself into a 
public company. But. there was no limita- 
tion provided as to the time within which the 
requirements of the section had to be com- 
plted with, and very often there used to be 
Unreasonable delay in complying with all the 


requirements of the section. In such cases, 
it was (lifTicuIl to stale the exact position of 
the company before the provisions^ of the 
section had been fully complied with, v%s., 
whether it was to be treated as a 
public company. To put an end to this 
delay and doubt, this present arncndnienf 
provides a time limit for complying with me 
provisions of the section, and prescribes 
penalty for default; and it also 
inch companies would cease to y? P e 
:ompanies and forfeit all the Pr*''* .i.^ 

1 private company as from the da 

iltoration of the articles. incorpo- 

Sec. 155: GENEiwL.-Cpmpanics mco 

rated under this Act could be p ^jj^er 

hrough the (he register 

>y the Registrar striking off the 8 

lefunct companies in certain cases. 
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(0 by the Court ; or 
(iV) voluntary ; or 

(m) subject to the supervision of the Court. 

( 2 ) The provisions of this Act with respect to winding up apply, unless 
the contrary appears, to the winding up of a company in any of these modes. 

Contributories. 

*5^' (0 tbe event of a company being wound up, every present and 

T .'nKiia o . i. • member shall, subject to the provisions of this 

of present and past members. liable to contribute to the assets of the 

, .... company to an amount sufficient for payment of its 

debts and liabilities and the costs, charges and expenses of the winding up, and for 


NOTES. 

Appucabiuty of this Part V.— The pro- 
visions relating to the winding-up are made 
applicable also to the following companies 
(Ss. 250 and 251) of the Act: 

(i) Existing companies, i.e., companies 
formed and registered under the Companies 
Act 1866, or under any Act or Acts repealed 
thereby, or under the Companies Act. 1882. 

(li) Companies rcq'\slered hut not formed 
under Act XIX of 1857 and Act VII of 1860 
or either of them, or under the Companies 
Act of 1866 or 1882. 

(iii) Unregistered companies, i.e., any 
partnership, association or company consist- 
ing of more than seven persons and other 
than a railway company incorporated by Act 
of Parliament or by Act of the Governor- 
General in Council, and a company registered 
under this Act or any of the previous Com- 
panies Acts. In the case of the winding-up 
of these unregistered companies, certain 
exceptions and a<!ditions to the general pro- 
visions contained in this Part V are enacted 
in Part TX, Ss. 270-276 of this Act. 

Sec. 156: Scoff, and Application of 
Section. — This section proceeds on the 
assumption that the contributories are all 
innocent parties and that they must contri- 
bute equally towards the loss sustained by 
the company for no fault of theirs, subject 
however to certain equities which arc con- 
tained in the exceptions contained in the 
section. Hence, whatever may be the 
effect of plea of fraud or misrepresentation 
as against managing agents, it does not affect 
Hie liahilitv of the contributories, as such, 
in the windtng-up of the company. 149 
I.C. 869^=1934 Sind 39, S. 156 creates a 
new liability as regards shareholders to 
contribute to the assets of the company, and 
this new liability arises for the first time 
upon the winding-up and is unaffected by 
the fact that previous calls have been made 
by the company and have become barred by 
limitation. 45 C.W.N. 879=1941 Cal. 
143=1. L.R. (1940) 2 Cal. 175. 

"Member". — Where at the commencement 
of the windlng-up a person had been in fact 
for over three years entered on the register 
of sliareholders, with his full knowledge and 
consent, his liability flows from the fact of 
his being on the register in respect of those 
shares. Even if he took the shares under a 
C.C.M.— 210 


contract with the company which is found 
to be illegal and void as offending against 
the provisions of S. 105 of the Act, that 
does not affect his liability to contribute on 
the winding-up. The original contract may 
supply the reason for his name having been 
placed on the register in respect of the 
shares, but after tJie winding-up his liability 
in respect of the shares arises ex lege and 
not ex contractu. 60 I. A. 1=54 A. 827 
=37 C.W.N. 373=63 M.L.J. 859 (P.C.). 
By mere death, a member of a company does 
not become a ‘past member’ within the mean- 
ing of this section. Having died, though 
he cannot continue to be a member, his 
estate continues to be liable. 55 A. 417= 
1933 A.L. J. 233=1933 A. 334. A director of 
a company who ceases to be a director does 
not thereby cease to be a member of the 
company. He cannot be held to be a "past 
member’’ of the company within the meaning 
of S. 156 (1) (0. 3'2 S.L.R. 167=1938 
Smd 187. 

Liability of contributory. — This liability 
of the contributor^’, on the winding-up. to 
pay the money remaining unpaid in respect 
of his shares, is a new statutory liability 
and is enforceable at the instance of the 
liquidators. That there had been some 
transactions with the company before the 
winding-up or that there had been an 
arrangement with the directors bv which the 
contributory’s liabilin- was excluded, cannot 
be pleaded in defence to the liquidator’s 
daim. 59 C. 1099=36 C.W.N. 409=1932 
C. 691. A person who is a signator>' to the 
memorandum of association is responsible 
for the shares which in the memorandum of 
association is shown opposite his own name, 
and such a person is bound as far as the 
creditors of the company arc concerned to 
pay up the amount due on such shares. 20 
L.W. 74=83 I.C. 94=1924 M. 703. 
Where a person applied for obtaining certain 
snares in a company in the expectation of 
obtaining some commission or special gain, 
and an arrangement was made in accordance 
thereto by the promoters of the company 
and the application was granted, it was held 
that the allottee became a shareholder »« 
praesenli absolutely; and the breach or the 
unenforceability of the collateral agreement 
could not in any way interfere with the 
liability of the person as contributory on the 
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the adiustment of the rights of the contributories among themselves, with the 
qualifications following (that is to say) : 

(0 a past member shall not be liable to contribute if he has ceased to be a 
member for one year or upwards before the commencement of the winding up ; 

(ii) a past member shall not be liable to contribute in respect of any debt 

or liability of the company contracted after he ceased to be a member ; ' 

(m) a past member shall not be liable to contribute unless if appears to the 

Court that the existing members are unable to satisfy the contributions required 

to be made by them in pursuance of this Act ; 


NOTES. 

liquidation of the company. 52 A. 406= 
1930 A.L.J. 139=1930 A. 357. There is 
a material <listinction between an application 
with a condition precedent and an application 
with a collateral agreement or condition 
subsequent. 52 A. 406. So where a 
per.son signed a memorandum of association 
of a company purely on the understanding 
that he would be given certain number of 
sliares n.r fuUy paid up in cotustderniion of 
(issctx transferred to the company, and the 
memorandum itself showed the same, it was 
licld that he was not liable as contributory 
even though the contract to transfer such 
paid-up shares was subve<|uentlv cancelled 
48 A. .=;03= 24 A.L.J. 576=1926 A. 524. 

When li.miii.ity akises. — When a com- 
pany goes into liquidation and an olVicial 
liquidator is appointed, the liability of the 
contributories to pay up the balance of their 
share amounts, arises only when the Court 
is satisfied that tlic financial circumstances 
of the company are such that a call is neces- 
sary for discharging the liabilities of the 
conii)an>'. fhitil the Court makes such an 
order, the shareholder need not pav the un- 
called share-money. 19.10 A.L.J. 120.1= 
124 f.C. 726=1930 A. (>17. The call in 
respect of the unfiaiil shares has to he made 
on!\' after the list of contributories has been 
settled. Hut where, however, a li(|uldator 
who was appointcrl and given all the powers 
conferred by S. 179 of the Act matic a call 

in respect of his unpaid 
share before the settlement of the list of 
the contributories and the same was paid, it 
was held that the contributory need not pay 
once over when the list was subsequently 
settled anrl a formal order of call was made. 

S2=.'5,,2 Twl 

Transfer, Forfeitorf. or Surrenufj?. — 
Imfler this Act which is almost a reproduc- 
tion of the English Act. the liability of the 
sharchokler is not taken away so far as the 
company is concerned by any transfer, sur- 
render or forfeiture of the shares. Even 
after a transfer, forfeiture or surrcnrlcr of 
the shares if the liquidation takes place 
within one year of such transfer, etc., and 
• f he is placed on the list of contributories 
the shareholder is liable. 20 L.VV. 74=83 

M. 703. It is not necessary 
that the list should have been placed before 
a meciing of creditors, to make the share- 
nokler liable in such a case. 1924 M. 703. 


An intention to forfeit, not carried into 
effect, IS no forfeiture at all. Where there 
was only a notice that the shares will be 
forfeited if the payment of call was not 
made within a certain fixed time, and there 
was no resolution of the directors, in fact 
torfeiting the shares, it was held that there 
was no forfeiture at all and that the share- 
holder was liable as contributory even 
though the company went into liquidation 
more than one year from the date men- 
tioned in the notice. 10 P. 249=12 Pat. 

L. T. 215=1931 P. 44; 36 P.L.R. 282. 
Calls in rf..spi:ct of forfeited Shares — 

Interest. — Where calls made by a company 
are not paid and their recovery by the com- 
pan\‘ is time-barred, the liquidator can have 
no higher right.s than the company and as 
.such he also cannot recover them. But if 
the claim of the liquidator is not on foot of 
the debt, but is for contribution under S. 156 
of (he Companies .Act, which creates a new 
liahility. the shareholder is liable for unpaid 
calls and his liability is limited to the amount 
unpaid on the shares btit not to interest. 
The fact that he has ceased to be a member 
!>>• reason of the forfeiture of his share.s by 
non-pavmcnt of call, would not help him. 
1936 L. 226; 1936 L. 739. 

Claim of set-off ac.ainst cm-i.s. — Mem- 
bers with limited liahility of a joint stock 
company under liquidation cannot set-off 
paid-up calls or calls to be paid up against 
a debt due to the company and thus give a 
preference over the creditors. The principle 
is applicable to a set-off claimcil in Court 
as well as to one claimed out of Court. 40 

M. 1004=32 M.L.J. 528. 

Jurisdiction of Court. — After a winding 

up order the question as to the liabiHtv of a 
contributory should be decided only by the 
Court conihicting the liqiiiilation. and no suit 
is maintainable bv a contributory In T.SfOT, 
of it. U P.K. 1917=29 P.L.R. 1917=37 

I.c. 791. 

Limitation.— As soon as a compan.i g - 
into liquidation, the sharcliojders arc saddien 
with a new statutory liability in _i,j^ 

unpaid calls, and such calls arc t<x . 
at the instance of the i - com- 

barreil bv time and 'Tccovcrablc b> 

panv. The right of the •<l'>Klamr^.s^^^l-s^ 

tinct from, and *„o to^makc 

the company, "on for a suit 

calls. The period of unpaid 

h - ,ears 
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(ri>) in the case of a company limited by shares, no contribution shall be 
required from any member exceeding the amount (if any) unpaid on the shares 
in respect to which he is liable as a present or past member ; 

(i^) in the case of a company limited by guarantee, no contribution shall be 
required from any member exceeding the amount undertaken to be contributed 
by him to the assets of the company in the event of its being wound up ; 

(vi) nothing in this Act shall invalidate any provision contained in any policy 
of insurance or other contract whereby the liability of individual members on the 
policy or contract is restricted, or whereby the funds of the company arc alone 
made liable in respect of the policy or contract ; 

(oil) a sum due to any member of a company in his character of a member, 
by way of dividends, profits, or othenvisc, shall not be deemed to be a debt of the 
company payable to that member in a case of competition between himself and any 
other creditor not a member of the company ; but any such sum may be taken into 
account for the purpose of the final adjustments of the rights of the contributories 
among themselves. 

(a) In the winding up of a company limited by guarantee which has a share 
capital, eveiy member of the company shall be liable, in addition to the amount 
undertaken to be contributed by him to the assets of the company in the event 
of its being wound up to contribute to the extent of any sums unpaid on any shares 
held by him. 


157. In the winding up of a limited company any director whether past or 

. present, whose liability is in puisuancc of this Act, 

,. I'!?, of directors whose unlimited, shall, in addition to his liability (if any) to 

contribute as an ordinary member, be liable to make a 
lurther contribution'as if he were at the commencement of the winding up a member 
of an unlimited company : 

Provided that — 

(i) a past director shall not be liable to make such further contribution if 
he has ceased to hold office foi a year or upwards before the commencement of the 
winding up ; 

(11) a past director shall not be liable to make such further contribution in 
respect of any debt or liability of the company contracted after he ceased to hold 
office : 


(ill) subject to the articles a director shall not be liable to make such further 
contribution unless the Court deems it necessary to require that contribution in 
order to satisfy the debts and liabilities o^ the company, and the costs, charges 
and expenses of the winding up. ’ ’ 

158. The term contributory means every person liable to contribute to 

- - % 


NOTES. 

under Art. 120, Limitation Act, and time 
begins to run from the date of default. 16 
L. 1055=1935 L. 335; 155 I.C. 16=1934 L. 
1015. 

Secs. 156, 212 and 216.~-Wlierc a 

shareholder has failed to pay for shares 
allotted to him as a signatory to the memo- 
randum of association or on application, he 
can, in the event of the company going into 
liquidation, be placed upon the list of contri- 
butories and the liquidator can make a call 
upon him for what is due, in which case a 
Court can enforce the call without requiring 
the liquidator to institute a suit, and the 
amount of the call becomes payable irres- 
pective of any question of limitation. There 
is no real difference between a company 


which is being compulsorily wound up and 
a company which is in voluntary liquidation. 
Where the contesting respondent raises 
several defences, the Court may direct the 
liquidator to file a suit. I.L.R. (1941) 

565=(1941) 1 M. 

L.J. 369, 

^ Sec. 158; Contributory. — The term 
contributory’ as defined in S. 158 includes a 
shareholder who holds fully paid up shares 
only. 1938 A.L.J. 925=1938 All. 613. 
Ihe holder of fully paid up shares is a 
contributory. Re Driffield Gas Light Co., 
(1898) 1 Ch. 451, although his name will 
not be entered in the list of contributories 
except at his own desire, since he has no 
further liability to contribute to the assets 
Re Marlborough Club Co., (1868) L.R 5 
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Meaning of “contributory.” ® Company in the event of its being wound 

^ proceedings for determining and in all 

proceedings prior to the final determination of the persons who are to^be deemed 
contiibutorics, includes any person alleged to be a contiibutory. 

Nature of liability of contri- liability of a Contributory shall 

butory. cieatc a debt payable at the time specified in the calls 

made on him by the liquidator.] 

(2) No claim foui^cd on the liability of a contributory shall be cognizable 
by any Court of Small Causes sitting outside the Presidency-towns. ^ 

160. (i) If a contributory dies either before or after he has been placed on 

Contributorict in case of hU legal representatives and 

death of member. acirs shall bc liable in a due course of administration 

r.f r I I V j I II contribute to the assets of the company in discharge 

of Ins lial>ility and shall bc contributories accordingly. 


LEG. REF. 

‘ This sub-scction was substituted by S. 86 
of Act XXII of 1936. 


NOTES. 

L<|. 365. See also 57 M. 955=67 M.L.J. 
599=1934 M. 476. But a mere debtor to the 
company is not a contributory. Kc Euro- 
pean Society Arbitration Act, (1878) 8 Ch. 
n. 679; 25 A.L.J. 934=89 I.C. 994=1920 
A. 101. Where a person who agreed to 
become a member on some condition prece- 
dent and the condition was not fulfilled, he 
does not become a member, and hence is not 
a contributory. 108 I.C. 192=1928 L. 234- 
107 I.C. 492=1928 L. 236. 

Sec. 159: Amf.ndmbnt by Act XXII of 
1936, — Under the law as it stood previously 
there was some difficulty felt with reference 
to calls which may have been made more 
than three years before the winding up com- 
menced. The language of the section was not 
clear as to the time when the cause of action 
with reference to such calls commenced. 
Hence it was thought necessary to render 
the matter clear and to provide by this 
amendment; that in the case of such calls 
made before the date of winding up, the 
cause of action against the defaulter should 
bc regarded as arising from the commence- 
ment of the winding up. Of course, on 
calls made after the commencement of the 
winding up the cause of action may properly 
he considered to rise from the date of the 
call. 

Debt. — Where a mutual benefit society 
carried on banking business by accepting 
deposits and granting loans to strangers, it 
was held that the transactions were ultra 
vires of the memorandum and articles of 
association of the company. Where the 
carrying on of a business by a company is 
ultra vires, the ultra vires transactions can- 
not create any debt cither legal or equitable. 
The relationships between the depositor and 
the company in such cases, is not that »>f 
debtor and creditor , and the only possible re- 
medy for the depositor is on in rem and not 

personam. Hence, the contributories of 
the company during the liquidation proceed- 


ings are not liable to pay such debts. 1931 

M. 792=60 M.L.J. 270. 

Fraud. — A person whose agreement to be- 
come a member of the company, has been 
obtained by fraud , may have the same res- 
cinded before the commencement of the 
winding up. But when once an application 
for the compulsory winding up of the com- 
pany has been made; it is no longer open to 
the shareholder to get himself relieved of 
his liability as contributory; on the ground 
of fraud. 75 I.C. 745=1924 L. 649. 

Sec. 159, Sub-Sec. (2). — A suit by a 
comp-any for recovery’ of arrears of allotment 
money and call money due on the shares 
allotted, is cognizable by a Court of Small 
Causes. 34 P.L.R. .S92=1933 L. 657. But 
see 59 C. 1186=36 C.W.N. 589=1932 C. 
716, where it was held that a suit to enforce 
the liability of a shareholder for the balance 
due on his share was not cognizable by a 
Court of Small Causes, and that a second 
appeal was competent, even though the 
amount demanded was less than Rs. 500. 

Sec. 160: Amendment by Act XXII of 


1913. — Sub-section (3) has been added by 
the amending Act, and the provision con- 
tained therein has been aimed at scciiring 
that a surviving coparcener of a Hindu joint 
family under the Mitakshara law cannot es- 
cape liability under this section by asserting 
that he is neither an heir nor a legal repre- 
sentative. 

Liability of Representatives.— W here a 

deceased person has been placed on the lis 
of contributories an<l a payment order « 
been matlc against him, the remedy o 
liquidator lies against the e.statc of the dcwa- 
;cd in due course of administrai^n^s 
-,l in S. 160. 43 P L R- 650=WI 

180. Until the company is 
!hc death of a contributory, the 

person continues to be Jake notice 

>f the death otherwise, fo, a 
ncluding the settlement of the hM f 
lutoncs. adopted by the c P x 
lamc of the deceased, are g 
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( 2 ) ir the legal representatives or heirs make default in paying any money 
ordered to be paid by them, proceedings may be taken for administering the property 
of the deceased contributory, whether movable or immovable, or both, and of 
compelling payment thereout of the money due. 

( 3 ) For the purposes of this section the surviving coparceners of a contri- 
butory who is a member of a Hindu joint family governed by the Mitakshara School 
of Hindu Law shall be deemed to be his legal rcpiesentatives and heirs.] 


^ ^ If a contributory is adjudged insolvent either 

inSlvc "cy“LTmcmbcr."“' °n 'he list of contri- 

butoncs, then — 

(1) his assignees shall rcpicsent him for all the pui poses of the winding up, 
and shall be contriburorics accordingly, and may be called on to admit to proof 
against the estate of the insolvent, or otherwise to allow to be paid out of his assets 
in due couisc of law, any money due from the insolvent in respect of his liability 
to contribute to the assets of the company ; and 

( 2 ) there may be proved against the esute of the insolvent the estimated 
value of his liability to future calls as well as calls already made. 


Circumstances in which com- 
pany may be wound up by 
Court. 


IVMing up by Court. 

162 . A company may be wound up by the 
Court — 


LEG. REF. 

’ 'rhi-s sub-section was added by S. 87, Act 

xxn of 1936. 

NOTES. 

a nullity as would otherwise be the case 
under the ordinary law. 59 B. 558=36 
Bom.L.R. l(Xr2=154 I.C. 178; 1934 B. 469. 
But sec 52 A. 430=1930 A.L.J. 373=1930 
A. 503, where it was held that an order 
against a deceased contributory was a nullity, 
and that therefore, in order to hx the liabi- 
lity those persons who represent the estate 
of the contributory should be brought on re- 
cord before an effective order may be made. 
But where the death of a contributory has 
taken place after an order of payment has 
been passed against him, the personal repre- 
sentatives of the contributory automatically 
become liable instead of the deceased contri- 
butory and no application is necessary to 
bring such representatives on record , and 
consequently, no question of limitation will 
arise in respect of such an application. The 
application is to be deemed to amount only 
to an intimation to the Court that the con- 
tributory was dead and that his representa- 
tives have to be treated by the Court as 
contributories. 141 I.C. 168=1932 L. 648. 
No question of limitation can arise in such 
a case, ilbid.) Sec also 19 Pat.L.T. 214 
=1938 Pat. 287. 

Extent of uability. — The liability of the 
legal representatives of a deceased sharehol- 
der to cjiitributc, is limited to the extent of 
the assets, if any, which have come intoi. their 
hands from the deceased shareholder. 10 
P. 249=12 P.L.T. 215=1931 P. 44. 

Joint Hindu Family. — Under this section 
a son in a joint Hindu family is liable as 
the legal representative of his father, as a 
contributory in due course of administration. 


only to the extent of the separate property 
of his father in which no other person had 
any interest in the lifetime of the father, 
when the joint family is constituted by mem- 
bers o^cr than father and sons. The son’s 
share in the joint family property is not 
liable under the doctrine of * pious obligation’, 
as the doctrine applies only in cases where 
the family consisu of father and sons alone. 
55 A. 417 — 1933 A. 334. But this decision 
was disapproved in 57 A. 176, and the new 
sub-section (3) has been added to the sec- 
tion by the amending Act. 

Procedure. — This section lays down the 
procedure to be adopted in the matter of 
enforcing the liability of a deceased contri- 
butor>'. The proper course , in such a case , 
is to take proceedings to recover the amount 
in due course of administration of the estate 
of the deceased contributory and not by ap- 
plication for an order for payment against 
the heir personally. 59 B. 5^. 

Sec. 162; Application of Section.— The 
power to wind up a company should not be 
used unless there is very strong ground for 
’ j c tke Indian companies are govern- 
ed by a majority of its own members, and 
where there is a domestic tribunal with 
powers to decide upon a question, it should, 
if possible, be left to the domestic tribunal. 
Unless a clear case iS made out to the con- 
trary It is for the shareholders of the com- 
pany to decide whether the company’s busi- 
ness shall be or shall not be carried on 39 

A- '’3=39 I C. 570;' 47 

C. 654—59 I.C. M2. But this rule should 
not be as strictly applied in India as in Eng- 
land. In this country limited liability com- 
panies arc in their infancy and shareholders 
and creditors arc easily misled by fraudulent 
directors. Hence, while the opinion of 
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(i) ir the company has by special resolution resolved that the company be 
wound up by the Court ; 

4 

{ii) il defauh is made in filing the statutory report or in holding the statutory 
meeting ; 

{Hi) if the company does not commence its business within a year from its 
incorporation, or suspends its business for a whole year ; 

{iv) if the number of members is reduced, in the case of a private company, 
below two or, in the case of any other company, below seven ; 

(y) if the company is unable to pay its debts ; 


NOTES. 

shareholders and creditors undoubtedly ought 
to be taken into consideration , these classes 
of persons in India require to be protected 
against themselves. 16 L. 1029— J8 I'.L. 
R. K/)=i9d5 L. 779. 

Powers of Court. — Rules of companies 
curtailing the power of Court to wind up in 
circumstances under which the Court has 
power to do so under the Act arc ultra vires. 
29 C. 6S8. A very wide discretion is given 
to the Court unde:’ this section, and the same 
has to be exercised with reference to the 
facts and circumstances of each case. Even 
where some of the requisites mentioned in 
the section exists, the Court is not bound to 
order the winding up. In a case where the 
business of the company was suspended for 
more than a whole year, the Court refu.sed 
to order a winding up on an application by a 
shareholder, as it appeared to the Court that 
the suspension was due to temporary causes 
and was satisfactorily accounted for, and 
that there was every prospect of the busi- 
ness being resumed. 47 C- 654=59 I.C. 542. 
So aPo in a case, where there was a failure 
to meet the statutory dcmaixl for payment 
of a creditor's debt, the Court refused to 
order the winding up at the instance of the 
creditor, as it found that there was ^ a 
hona fide dispute as to the company’s liability 
to that debt. KV) I.C. 423=1929 M'. 2()5. 
Similarly in the case of a company which had 
lost 5 lacs out of 7 lacs of its capital, m a 
misadventure, the Court refused to order 
the winding up of the company, as the majo- 
rity of the shareholders was opposed to tV 
winding up and as the loss was due to mis- 
management of the former directors, and as 
the company was showing progress under the 
new management. 5 R. 685=107 I.C. 860 
=1928 R. 36. On the other hand, where 
owing to the fraudulent and undue influence 
exercised by the directors, a majority of 
shareholders and creditors happened to pre- 
fer a voluntary winding up conducted by 
some of the directors themselves, the Court 
ordered compulsory liquidation at the in- 
stance of a minority. 16 L. 1029=38 P.L. 
R. 166=1935 L. 779. Where in consequence 
of an onerous contract with a creditor the 
company loses its identity and the creditor 
becomes rfe facto the company with a power 
to bring it to an end whenever it suited him 
and in accordance with the stipulations of the 
contract he seizes the machinery and plant 


of the company with the result that the com- 
pany is unable to carry on its business and 
to pay its debts it is just and equitable to 
wind up the company. 1941 P.C. 106 (P.C.). 
.-Vs to right of policyholder of life Assurance 
company to apply for w'inding up. See 40 
Bom. L.R. 52=1938 Bom. 182. 

Sec. 162, Cl. (1): Jurisdiction. — An 
order for voluntary liquidation under super- 
vision passed by the Court, consequent upon 
the resolution passed at the extraordinary 
meeting of the company, is not without 
jurisdiction mercb' by reason of the fact 
that the meeting was convened within 14 
days of the issue of notice, or that the 
resolution was conditional. It may be a bad 
order, but it is not without jurisdiction. 126 
I.C. 74=1930 L. 721. 

PROI'FR APPLICATION NECESSARY FOR CoUKT 
TO ACT. — An application for the appointment 
of an Otlicial Liquidator cannot be treated as 
one for compulsorily winding up the com- 
pany when on the face of it the rules to be 
strictiv observed have not been observed. 
The Court is not concerned merely with the 
litigants or the parties before it in the juris- 
<liction conferred upon it under the Compa- 
nies Act , but is concerned with the credito's 
or contributories and the public generally, 
and indeed it has no power to waive any 
irregularity as regards the strict compliance 
with tlic law laid down in the Act and the 
rules made thereunder. 162 I.C. 218=1936 
I* 

Sec. 162; Cl. (iii).— Where the firm of 
managing agents of a company was dissolved; 
and steps were being taken at extraordinary 
general meetings to appoint new magging 
agents, it was held that there was sufficient 
indication that it was possible to carry on 
the business of the company and that *bcrc 
was no complete deadlock necessitating the 
compulsory winding up of the company. 

C. 6.54=59 I.C. 542. ^ 

Sec. 162, Cl. (v).-The Court has to 

see under this clause whether the comi^any 

is commercially insolvent, i.e. , 

unable to meet its current demands . altnoi g 

the assets when realised may 
bilitics. If the company IS \ C. 

insolvent, it may be wound up. called 

135=193.1 I- 301 . When the Court » 0 

upon to wind up a company under in t 
on the ground that it is not 

debts, what has to be its 

whether the company, if H eonverteo ai 
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(h) if the Court is of opinion that it is just and equitable that the company 
should be wound up. 


NOTES. 

assets into cash , would be able to discharge 
its debts , but whether , in a commercial 
sense, the Company is solvent. In deciding 
whether a company is able to pay its debts, 
the subscribed capital of the company which 
is due and which he has not yet been called 
up can be taken into account as money 
available for the discharge of the debts. A 
company is entitled to regard money which 
it is entitled to call up on account of shares 
from the contributories as money available 
for the discharge of its debts. 20 Pat. 538 
=1941 Pat. 603. Sec also 1941 P.C. 106 
(P.C.). There is obviously a great differ- 
ence between a question of positive fact; 
such as the pecuniary position of a trading 
company, at a particular date, and a ques- 
tion of the prospectus of sudi a company 
in the future, a matter which must depend 
on all sorts of views as to the state of world 
trade, the confidence of the public, the price 
at which articles can be sold, a matter which 
depends verj' largely upon the number of 
such sales and an infinity of other considera- 
tions \erv diflkult cither to summarise or to 
define. It is not the function of a Court to 
determine such a mailer on its own views 
as to probable success or failure, Out to form 
the best opinion it can upon the evidence 
given by persons with a practical knowledge 
of the trade in question and the local condi- 
tions where these affect the matter. 161 I 
C. 539=1936 P.C. 114 (P.C.). The debt 
referred to in this sub-clause is one which is 
presently payable; and in respect of which 
the title of the petitioner must be complete. 
It is not suflicient to show that some other 
debt is due or even that there is something 
over Rs. 500, due in respect of the claim 
made if that is not the sum in respect of 
which the statutory demand (z^dc S. 163. 
infra) was made. The law requires that a 
demand must be made for a debt that is due, 
and it is not permissible to support a petition 
by alleging that something else is due. 62 
C. 291. And where tlicrc is a bona fide dis- 
pute as to the company’s liability to pay the 
debt of any creditor, the creditor’s applica- 
tion for its winding up will not be granted. 
The Court will not allow in such a case the 
provisions of this section being used for get- 
ting the payment of his debts, but be will be 
referred to a suit to recover his claim. 106 

I.C. 423=1929 M. 265; 2 R. 575=1925 R. 
128. But where there is no trace of any mala 
fides, and the object of the creditor is simply 
to recover his debts out of the assets as may 
be available and the company is not in a 
position to pay the debt, the creditor is 
frima facie entitled to an order of winding 
up, A shareholder who was also the princi- 
pal creditor of a company applied for wind- 
ing up of the company. Before filing his 
application , he had ser\'cd on tlic company a 
notice of demand requiring payment of his 


debt , but the company failed to pay the same. 
The company was in a moribund condition, 
Its main assets had fallen much in value, and 
it had suffered heavy losses. It was held 
that there were proper reasons for granting 
a winding up order. 11 L. 80z=1929 L, 65i. 

Sec. 162, Cl. (vi); Just and equitable 
GROUNDS. GENKkAL PRiNcii'LES. — No general 
rule can be laid down as to the nature of 
the circumstances which have to be borne in 
mind in considering whether the case comes 
within the phrase 'just and equitable’ for 
purposes of winding up. The decisive ques- 
tion must be whether at the date of the 
presentation of the winding up petition there 
IS any reasonable hope that the object of 
trading at a profit, with a view to which 
the company is formed, can he attained. In 
considering that question, the guarantee of 
the preference shares should be left out of 
Slight, «cept in so far as it may have biassed 
the evidence on cither side. Where there 
was no question of a deadlock, nor was there 
any question of shareholders who have the 
voting power using that power for their own 
commercial intcrwts outside the company in 
disregard of the interests of a minority, nor 
again was there any question involved of an 
improper management of the company by 
me directors who were in control and the 
problem involved was of the nature of a 
business problem. Held, that jf there was 
at the relevant time a reasonable hope of 
tiding over the period of -Jeep depression 
and of emerging into a region in which the 
company might reasonably expect to carr>' on 
at a profit, there would seem to be no suni- 
cicnt reason why the Court should wind up 
the company under the just and equitable 
dause. 161 I.C. 539=1936 P.C. 114 (P 
C.). The position of the Court ii. deter- 
mining whether it is just and equitable to 
^Mnd up the company requires a fair con.d- 
deralion of all the circumstances connected 
with the information and the carrying on of 

L h ’r common misfortune 

which had befallen some shareholders in the 

company does not involve ‘he consequence 
th.at the ultimate desires and hopes of the 
ordinary shareholders should be disregarded 

tavour of liquidation naturally u-lt by the 
h^Dlders of the preference shares. 161 I. 

j deciding whether it is just 

and equitable to wind up a company under 
. . decisive question is whether 

at the date of the presentation of the peti- 
tion there is any reasonable hope that the 
object of trading at a profit is attainable. 

1 he onus of proof is on ihc octittoninf? credi- 
tor or contributory. It is not the function 
ot the Court to determine the question of 
the prospects of the company in future on 
Its own views as to probable success or 
failure, but to form the best opinion it can 
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upon the evidence of persons >;iven with a 
practical knowledge of the trade in question 
and the legal conditions where these affect 
the matter. If at the relevant time, there 
is a reasonable hope of trading ever a period 
of dihiculty and emerging into a region in 
which the company might reasonably expect 
to carry on at a profit, there is no suHicicnt 
reason why the Court should wind up the 
company under class (ri) of S. 162. Where 
there is no evidence of persons wnh practical 
knowledge of the business in ques ion, the 
fact that a public officer, whose djty it is 
to intervene in cases where a company’s 
affairs arc not conducted in a sound manner, 
has not taken action to wind up ’he company 
is, of course, not a deciding factor in deter- 
mining whether a petition for winding up 
by a contributory should be granted or not, 
but it is a fact which is deserving of consi- 
deration nnder the just ami equitable clause. 
20 Pat. 538=1941 Pat. 603. 

"JVST AND equitable”, CONS fJtUCriON OF. 
— This term is not to be construed ejusdem 
fjcncris with the preceding clauses of tlic 
section. 48 M. 448=48 M.L.J. 118=1925 
M. 489; 30 Bom.L.R. 1509=114 l.C. 849 
= 1929 B. 8. But the Courts will yet rc- 
(|iiirc grounds of a like magnituJc before 
acting under this claiKC, an<i it is only in 
extreme cases that the Court will at the sug- 
gestion of the minority disregard the wishes 
of the domestic forum .md condemn the 
company to extinction. 13 Bur.L.T. 51 = 
59 l.C. 524. In the race of a n m-traduid 
private company the object of which w'as to 
pay off family debts and the shareholders of 
which were mainlv the mcmbcfs of that 

A 


and monopolise the company's affairs for *ts 
^vn benefit. 48 M.L.J. 232=21 L.W. 36 
—86 l.C. 914. A press which was a limited 
concern was leased to a certain person who 
subsequently subleased it to another at large 
profits. Numerous shareholders had also to 
file suits against the company for recover- 
ing the dividends due to them. The Chair- 
man of the press was found not authorised 
by the persons whose names appeared in the 
dividend warrants to give an acquittance or 
receipt on their behalf. Held, that under the 
circumstances it was just and equitable that 
the company should be wound up. 53 M. 
38=1930 M. 240=57 M.L.J. 426. Where 
there was no properly constituted directorate, 
nor had a single balance sheet been issued 
during five years of the company’s existence, 
and the cash balance was alleged to have 
dwindled to nothing and the company was 
unable to pay its debts. 13 L. 603=1932 
L. 571. Where the substantiil part of the 
business of the company was illegal and con- 
stituted an offence under S. 29^A, f.P.C. , 
although the object of the company was to 
benefit some charities. 56 M. 26=63 M.L.T. 
554=1933 16. See also 66 M.L.J. 

76—57 M. 844. In the following cases it 
was held that there were no j.ist and equita- 
ble grounds for ordering a winding up. — 

(i) Where the ground of ff'e application 
was only an ultra vires transaction on the 
part of the directors; and >vhcre there were 
other remedies open to the .tggrlevcd share- 
holder in respect of it. 55 Af. 180=61 M.L. 

J. 783=1932 P.C. 1=58 LA. 416 (P.C.). 

(ii) Merc misconduct of directors. Re 
Cold Conipauy, (1879) 11 Ch.D. 7 j 1 , C.A. 
No doubt the mere misconduct of directors 


family, to bring the company within ‘the or of managing agents or the fact that the 
just and cquitahlc’ clause of this section, it business of the company has not resulted in 
must he shown that the substratum rf the profit is not per sc a ground for winding 
company, {i.e., the family property) has up. But where the cumulative effect of 

gone, or that a <lcadlock has arisen in the these facts docs demonstrate that the com- 

sense that it is now impossible for the com- pany is insolvent, that its affairs have been 

pany to carry on the objects for which it mismanage<I from the very outset , (hat debts 

was formed. 58 C. 716=132 l.C. 321 = 1931 have been recklessly incurred an.l never 

C. 692. Where the company is in a mori- paid; that the provisions of the Companies 

bund condition and has sustained heavy Act as regards the maintenane'e and pub')" 
los<;es , and was unable to pay its creditors, cation of true lialancc sheets have been deli- 
and its assets have considerably lallcn in hcratoly contravened, and the I'nformaMon 
value. 11 80=1929 L. 651. Where the ncccssar>’ to keep the shareholders cogniza»u 

company’s business was at a stands'ill and of the true state of affairs bas been studi- 
*it was unable to pay its debts or ihc salaries ously concealed from them all tarougn. the 

■of its employees for several months, and had company ought to he compulsorily wrund up. 

no cash nor credit to raise money, and where !()('> T.C. 238=1936 A. 840=1. L.K. ( f 
there was no prospect of work being resnm- All. 210. t • le 

ed for an appreciable time. \?/y l.C. 185= (iii) The mere fact that the bu^n • * 

19.30 T.. 777. Where a person wl;o h.id been carried on at a heavy loss (where the 
adjudicated insolvent transferred large es- pany is not insolvent) especially w 
tales to a private limited company m which loss was due to previous mismanagem 
he had 90 per cent, of shares .and over which it was showm that it would be ||| • ^ 

he had eomplete control. 5 R. C^S^IO? T. position under the new managem^ • ^ 

C. 860=1928 R. .36. Where there was a Bom.L.R. 1549=114 I.(^. 84^“ 
lack of confidence in the conduct and manage- (fv) That the company has ? especially 

ment of the company owing to ihc manage- ly In its dealings with with 

ment being held in one family whi-h was in when such dealings ; .t- company 

a position to dominate the other shareholders the promotion or formation 
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Company when deemed un- 163 . A Company shall be deemed to be 

able to pay ns debts. unable to pay its debts— 


^ LEG. REF. 

S. 163 was re-numbered as sub-S. (1) of 
that section by S. 88 of Act XXII of 1936. 


NOTES. 

and are not dealings with the shareholders 
as regards their membership in the company'. 
Re Medical Battery Co. (1894) 1 Ch. 444. 

(v) The mere fact that there has been a 
fraud in the promotion of the company or 
fraudulent representation in the prospectus, 
would be insufficient to found a winding up 
order on, as the majority of toe shareholders 
may waive the fraud. 49 C. 399^^ I C 
241 = 1922 C. 365. 

(t^i) A mere apprehension on the part of 
the applicants that loss may occur from a 
further working of (he company , where 
there has been no fraud in the conception 
of the company and where its substratum 
had not gone, 39 A. 334=15 A.L.J, 193 
=39 I. C. 570. 

(vii) The mere fact that a majority of 
shareholders in meeting directed to be held 
by Court voted in favour of the winding up 
of the company either under the supervision 
of the Court or by the Court compulsorily, 
where there was no valid resolution for 
voluntary winding up. 49 C. 399=69 I C. 
241 = 1922 C. 365. 

(Mir) The mere fact that the managing 
director had a preponderating voice in the 
company by reason of his owning or con- 
trolling a large number of shares or that 
dividends had not been paid regularly , in 
the absence of other circumstances to prove 
a lack of confidence in the conduct and 
management of the company's affairs. 55 
M. 180=61 M.L.J. 783=1932 F.C. 1=58 
I. A. 416 (P.C.). 

(i.r) Where a minority of creditors seek 
a cornpulsory winding up order, while the 
majority of the creditors are opposed to the 
winding up by the Court and prefer volun- 
tary liquidation with a view to reconstruc- 
tion. 10 K, 143=1932 R. 75. Nv'hcre the 
report of the auditors shows that there had 
been defalcation of certain funds of »he com- 
pany and that attempts were made to cover up 
the defalcation by various diviccs, and the 
contributories level charges of dishonesty and 
mismanagement against each other, the case 
is one in which the conduct of some officers 
of the company would require investigation 
which can only be obtained in winding up 
by the Court, In such circumstances, consi- 
derations of justice and equity are more in 
favour of a compulsory winjiiig-up t^’an 
voluntary liquidation. 168 I.C. 18a=1937 
O.W.N. 627=1937 Oudh 377. 

Petition by creditor for win'ding up 

OpPOSITIO.V DV l>^;«E.VTUHF-HO!J)^T^S — W hEN 
SUSTAINABLE. — The debcnturc-holdcrs who 
oppose a petition by a creditor for rhe wind- 
ing up of the company, must show that 
there is no possibility of any benefit accniing 
C. C. M.— 211 


to the unsecured creditors from an order 
for the winding up. Otherwise their oppo- 
^tion to the petition is without substance. 
The unsecured creditors are entitled to ask 
the Court to pass a winding up erder so 
tliat the question whether ih- debentures 
were boiuj fide issued for value may be en- 
quired into and they may. before it is too 
late, be able to realize, if not the whole, at 
least a portion of their unsecured debts 
238=1936 A. 840=1. L.R. (1937) 

AIK 210* 

Costs.— W here on the presentation of a 
winding-up petition, some of tijc creditors 
appeared to support it, in answer to a notice 
issued under K. 27 of the Companies Act 
^Ics of the Original Side of the Madras 
High Court and where neither the p<*litioning 
creditor nor any of the supporting creditors 
vyas willing to continue the petition, me peti- 
tion was dismissed. Held, that the support- 
ing creditors arc not entitled to costs as 
against the petitioning creditor. 1937 M 
W.N 1106=46 L.W. 768=(1937) 2 M.L. 

J • o2S. 

, Sec. 163: Amendment by Act XXII of 
1936. — (»■) In cl. (i) for the words ‘by leav- 
ing the same’ the words ‘by c.insing the s:i.me 
to be delivered by registered post cr other- 
wise have been substituted; (ii) The pre- 
sent sub-section (2) has been newly added. 
Ihe amendment in cl. (f) relating to the 
manner of serving on a comjiany a demand 
for payment of debts, has been made with 
a view to avoid disputes as to whether there 
was due service or not. In fact >(1 a case 
in Calcutta It was doubted whether the 
words by leaving the same’ included trans- 
mission by post’. The present sub-sertion (2)' 
has been inserted on account of the trouble 
created by the use of the words ‘under his 
hand’ in the section. In .'4 C. 345 the 
phrase was construed to mean ‘under the 
signature of the creditor himself - and it 
was held in fa« that a notice signed by an 
agent was not a valid notice within the 
meaning of this section. The necessary 
consequence of this decision was that where 
the creditor was a partnership hrm . the 
notice had to be signed by all the partners 
individually. Similarly, in the rase of 
foreign creditors, the signature bv the con- 
stituted attorney would not have been suffi- 

practical inconveniences and 
difncully of such requirements are obvious, 
and they were never intended by the legis- 
lature. Hence, the explanation of the 
phrase: under the signature' has been added 
l>y the amendment. 

Application of section. — The statutory 
notice under this section is a highly formal 
and important document and to give ri.se to 
the presumption afforded by the section, tlie 
provisions of the Act as to its service upon 
me company must be strictly observed 58 
C. 716=1MI C. 692. The company to be 
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(?) if a creditor, by assignment or otherwise, to whom the company is indebted 
in a sum exceeding five hundred rupees then due, has served on the company, 
^[by causing the same to be deliveied by registered post or otherwise] at its registered 
office, a demand under his hand requiring the company to pay the sum so due 
and tlic company has for three weeks thereafter neglected to pay the sum, or to 
secure or compound for it to the reasonable satisfaction of the creditor ; or 

(li) if execution or other process issued on a decree or order of any Court in 
favour of a creditor of the company is returned unsatisfied in whole or in part ; or 

{Hi) if it is proved to the satisfaction of the Court that the company is unable 
to pay its debts, and, in determining whether a company is unable to pay its debts, 
the Court shall take into account the contingent and prospective liabilities of the 
company. 

-[ (2) Tlie demand referred to in clause (?) of sub-section (i) shall be deemed 
to have been duly given under the hand of the creditor if it is signed by an agent 
or legal adviser duly authorised on his behalf, or in the case of a firm if it is signed 
by such agent or by a legal adviser or any one member of the firm on behalf of 
the firm.] 

Lhc;. RLI’. ‘Unable to pay its debts'.— This term in- 

^ These words were substituted for the words dudes commercial insolvency, i.e. , mability 

“ by leaving the same.” Act XXII of 1936, to pay debts as they become due, ailhough 

* Sub-S, (2) was added by S. bb tT Art XXII when all the assets of the company should 

of 1936. be realised tliey may be found to be in excess 

of the liabilities of the company. 143 J.C. 

NOTES. 135=1933 L. 301. 

served with notice tniisl be in default at the ‘Demand'. — The demand must be for a 
time of service, and it is '.o be scrvcvl with debt that is due, i.e,, the de))t must be pre- 

thc demand under special precautions so sctitly payable and the title of the petitioner 

that if it makes a further default for a must be complete. It is not op*^n to the 

period of 3 weeks the question of its in- applicant to show that some other debis 

ability to pay its debts may be set at rest. besides the one for which the statutory' de- 

54 C. 345=103 I.C. 629 — 1927 C. 625. Dut tnarul was made was due. 62 C. 294. In 

once a notice is properly giv*’n and default the case of a petition by a creditor of the 

is made it is not open to the comp.'tny to company for winding up, on the ground that 

show that, in spite of the r.on-payincnt of his statutory demand for payment was not 
the debt, the company is in a position to complied with by the company , and the corn- 

pay the (iel)is as, . where on ncconnt of pany contested that the claim made by the 

temporary embarrassment it was unable to creditor was fraudulent and unsustainable in 
meet the particular liability , thoui'l. t has Jaw . the Court has to see whether the pica 
had ample assets in its hands, ’riie default of the company is hotw fide or merely a cloak 

will be treated as conclusive evi ler.ee cf the (o screen its real inability to pay its debts. 

comi)any’s inaliility to jiay its debts. 5 R. The Court should also see whether the 

483 = 10.5 I.C. .534=1927 K. 306. .Siv also creditor was acting bom fide, and has not 

1936 A. 840. It docs not follow from ihc filed Jiis petition with a view to bring the 

fact that all the three clauses of S. 163 arc pressure of insolvency proceedings to bear 

mutually exclusive of each o'her, that cl. upon the company in order to make 

(t) of the section does not apply to a judg- cheaply and expeditiously a heavy c 

mcnt-(lcl)l. Cl. (0 is general in its terms and which the company desires to 

has api)lication to all sorts of debit, be it a civil Courts. 39 B. 47=16 Bom.L.K. 

simple money debt, a mortgage debt, or a =27 I.C. 44. A notice of 
judgment debt. In the ease cf a iu<lj:ment- solicitors, advocates, or agents ot tnc 
debt, if execution for the recovery of that tors was held in some_ cases, as no 
debt has been taken and has remained ttn- sufficient compliance with the /2) 

satisfied, the Court is, in accordance with this section. But now the suo-scc 

cl. (ii) of S. 163 bound to presume that has been added by the revisions 

the company is unable to pay f?s debts. plaining the term ‘demand. . uy the 

Nevertheless, the decree-holder is not hatred in cl. (t) of S. that the hand" 

from making a demand for the payment of creditor must be a j-ht must be 

the judgment-debt by a notice in acctudancc asking for the payment jj.^ jhe dc- 

with cl. (t) w’ithout having recourse to .strictly complied wt*"' ^ neglect of the 

execution proceedings. In such a ease, if the mand , though i^mandcd' cannot 

demand remains unsatisfied for three weeks, company to pay the that the 

the presumption enjoined by S. 163 ticccs- be made the basis or p debts. Clatisc 
sarily follow. 166 I.C. 238=1936 A. 840= comp.nny is unable to pay obligation 

I.L.R. (1937) All. 210. ' (0 of S. 163 imposes a pcnai 
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164. Where the High Couit makes an order for winding up a company 

Winding up may be referred thinks fit, direct all subsequent 

to District Court. proceedings to be had in a Distnct Court ; and thcre- 

. , tipon such District Court shall, for the puiposc of 

winding up the company, be deemed to be “ the Court - within the meaning of 

this Act, and shall have, lor the purposes of such winding up, all the jurisdiction 
and po\vcrs ol the High Court, ^ 

165. If during the progress of a winding up in a District Court it is made to 

Transfer of winding up ‘he High Court that the same could be more 

rom one Disttict Court to Conveniently prosecuted in any other District Court 
another. having jurisdiction to wind up companies, the High 

, . . Court may transfer the same to such other Court, and 

thereupon the winding up shall proceed in such other District Court. 

166. An application to the Court for the winding up of a company shall be 

Provisions as to applications subject to the provision.s of 

for winding up. tills section, either by the company, or by any creditor 

, or creditors (including any contingent or prospective 

creditor or creditors), contributory or contributories, or by all or anv of those 
parties, together or separately ^for by the registrar] ; 


I.F.O. REF. 

* 1 lirsr words were inserted by S. go Act 
XXII of 1 936. 

NOTFS. 

upon the company; and has therefore, to be 
strictly construed. A demand by a limited 
liability company under the hand of its 
manager must be deemed to be a demand 
by the company under its hand. 166 I.C. 
238=1936 A.W.R. 1113=1936 A. 840. No 
doubt the mere service of a notice by a cre- 
ditor on a solvent company does not entitle 
the creditor to a winding up order if the 
company bona fide disputes the existence of 
the debt. But this principle has no appli- 
cation where the denial by the company of 
its liability is nuila fide and dishonest. 166 
r.C. 238=1936 A. 840=1. L.R. (1937) All. 
210 . 

* NmiJvcrnr)’. — If omission to pay the debt 
on account of a bona fide dispute, it would 
not amount to ^neglect’ wdthin the meaning 
^lof this section. 2 R. 575=84 I.C. 1021; 
Jl929 M. 265=106 I.C. 423; 58 C. 716=1931 
nC. 692. 

Sec. 164; Jurjsdictjon ok District Judge. 
— Under this section, ihe District Judge has, 
for the purpose of winding up a company, 
all the jurisdiction and powers of the High 
Court, and he can therefore order attach- 
ment l>cfore judgment of property situated 
beyond his jurisdiction. 106 I. C. 809= 
1928 L, 376. The Additional District Judge 
also has jurisdiction to make all the orders 
which the District Judge can make in the 
winding up of a company, 47 322 

=27 C.W.N. 509=69 I.C. 356 (P.C.). 

Procedure. — Where applications arc made 
by the official liquidator to the High Court 
for an order directing the District Court 
withiq whose jurisdiction the property of the 
contributory may be situated, to enforce the 
payment orders made by another High Court 
in the matter of the winding up of a com- 


pany , it is not competent for the High Court 
to aut^nse the official liquidator to apply 
to the District Court concerned for enforcing 
the orders under this section. 25 L.W 113 

= 100 I.C. 744=1927 M. 271. But ^con- 

trary ^cw has been taken by the Allahabad 
High Court in 54 I.C. 384. According to 
the Aladras High Court the proper proce- 
dure in such a case would be as indicated 
by the conjoint effect of Ss. 199 and 200 of 
me Act, vt£. , that the order of another High 
Court filed in this High Court should be 
treated in the same manner as a decree pass- 
ed by this High Court in which it is filed, 
and transferred for execution to the res- 

concerned. 25 L.W. 

iij — iVij/ M. Z7 k 

Amendments by Aerr XXH op 
After the words ^together or 
separately the words ‘or by the Registrar' 
have been inserted. (») Q. (aa) has been 
newly added. The first amendment makes 
provision for enabling the Registrar of Joint 
Mock Companies also to present a petition 
for the winding up of any company. The 
second amendment defines the circumstances 
and conditions in which the power may be 
exercised by the Registrar. ^ 

Creditor’.— In cases decided under the 
corresponding S. 170 (I) of the English 
Act, the following persons have been includ- 
ed under the term ‘creditors’: (1) The 

assignee of a debt, provided the assignment 
has not been made while the creditor’s peti- 
tion IS pending; ({{) The equitable assignee 
of part of a debt; (m) The executor of a 
creditor, even before probate; (w) a 
creditor; in respect of a debt incurred by 
voluntary liquidators, (v) A secured credi- 
tor; (vt) A judgment-creditor; (ztV) The 
holder of a debenture including a bearer 
debenture; and (tnii) The holder of an in- 
v«tment bond (of an insolvent company 
which has not yet matured for payment) 

(See Halsbury, Vol. V, 549.) 
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Provided that — 

(/?) a contributory shall not be entitled to present a petition for winding up 
a company unless — 

(0 cither the number of members is reduced, in the case of a private company, 
below two, or, in the case of any other company, below seven ; or 

(ii) the shares in respect of which he is a contributory or some of them either 
were originally allotted to him or have been held by him, and registered in his 
name, for at least six months during the eighteen months before the commencement 
of the winding up, or have devolved on him through the death of a former holder ; 

(aa) the registrar shall not be entitled to present a petition for winding up 
a company — 

(t) except on the ground that from the financial condition of the company 
as disclosed in its balance-sheet or from the report of an inspector appointed under 
section 138 it appears that tlie company is unable to pay its debts, and 

(it) unless the previous sanction of the ^[Central Government] has been 
obtained to the presentation of the petition : 

Provided that no sucli sanction shall be given unless the company has first 
been afforded an opportunity of being heard.] 

(b) a petition for winding up a company on the ground of default in filing the 
statutory report or in hoi ling the statutory meeting shall not be presented by any 
person except a shareholder, nor before the expiration of fourteen days after the last 
day on wliich the meeting ought to have been held ; 

(c) the Court shall not give a healing to a petition foi winding up a company 
by a contingent or prospective creditor until such security for costs has been 
given as the Court thinks reasonable and until a prima facie case for winding up has 
been established to the satisfaction of the Court. 


167. An order for winding up a company shall operate in favour of all the 
r 1- . creditors and of all the contributories of the company 

Effect of Winding up order. -r j ^ • • r ^ j ^ 

^ ^ as if made on the joint petition of a creditor and or a 

contributory. 


LEG. REF. contributory. 1937 O.W.N. 627=1937 Oudh 

^ Thi.'s clause was inserted by S. 89 of Act 377. Persons who do not cease to be mem- 

XXII of 1936. bers of the company for one year or more 

® These words were substituted for the words before the commencement of the winding up 

“ Local Government ” by A.O., 1937- proceedings are also contributories within the 

meaning of this section and they are entitled 
NOTES. to apply for winding up if the shares were 

The pouxjwtnc. PFJtsoNS wiu. not up held by them and registered in their names 

Creditors under this section, entitled to for more than six months before the com- 

Petition: — (i) A person claiming iinliqui- mcnccmcnt of the winding up proceedings, 

dated damages, (li) A judgment-creditor 13 603=1932 L. 571. The provision con- 

who has attached a debt due from the com- tained in the proviso to cl. (a) (it) is for 

pany to his judgment-debtor; (lii) A surety the purpose of preventing shares being trans- 
it! respect of a mortgage-debt of another ferred to any body; c.ff., the nominee of 

company, which has assigned the cfiuity of a rival in trade, to qualify him to present 

redemption to the company petitioned a petition. The circumstances in which a 

against, on the terms that the latter indemni- contributory can file a petition for winding 

fies the former; (iv) A creditor who has up arc set forth in cl. (n). , _ 

so charged or dealt with his debt as to pass Secs. 166 and 287. — AppIicabihty-“Liie 
the real interest therein to another person; Assurance Company — Policy holder ^’3. 

and (v) A person whose debt is hotia fide to apply to wind up as contributory 

disputed by the company, (Ilalsburv, tor 40 Bom.L.R. 52=1938 Bom. . 

Vol. V. p. 550.). ‘ Sec*. 167 .— When once a winding up or^r 

‘Contributories’. — A person who has fully is made, the company becomes 

paid up his shares is included in the term date of the petition incapable ot 

‘contributory’ and he is entitled to present a into contracts without the sanctio 

petition for winding up. 53 M. 38=57 M. Court. 59 Ml.L.J. B2o, rr^ditor 

L.J. 426=1930 M. 240; 91 P.R. 1917=36 SecurfS) Creditor.— A Ending 

I.C. 980, Also person holding power of attor- will not ^ affected 1^7.^ ed He 

nor from executors under a will of deceased up so far as his security is c 
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i68. A winding up of a company by the Court 
up of winding shall be deemed to commence at the time of the pre- 

^ ^ ' sentation of the petition for the winding up. 

169. The Court may, at any time after the presentation of the petition for 

Court may grant injunction. “P ^ company under this Act, and before 

making an order lor Winding Up the company, upon the 
application of the company or of any creditor or contributory ol the company, 
restrain further proceedings in any suit or proceeding against the company, upon 
such terms as the Court thinks fit. 


170. (i) On hearing the petition the Court may dismiss it with or without 

. , costs, or adjourn the hearing conditionally or un- 

petition. leanng conditionally, or make any interim order or any other 

. . order that it deems just, but the Court, shall not refuse 

to make a winding up order on the ground only that the assets of the company 

have been mortgaged to an amount equal to or in excess of those assets, or that the 
company has no assets. 


(2) Where the petition is presented on the ground of default in filing the 
statutory report or in holding the statutory meeting, the Court may order the costs 

to be paid by any persons who, in the opinion of the Court, are responsible for the 
default. 


*[ (3) Where the Court makes an order for the winding up of a company 
It shall, except where a liquidatoi is appointed simultaneously, forthwith cause 
intimation thereof to be sent to the official receiver.] 


LEG. REF. 

'This sub-scction was added by S. qo of .-Kct 
XXII of 1936. 

NOTES. 

may proceed in any manner that may be 
open to him to realise his amount from the 
security. If that should not be sufficient to 
.satisfy his debt in full, he may also like the 
other creditors of the company prove in the 
liquidation proceedings in respect of the 
outstanding balance. The remaining assets 
will be liable for such principal and interest 
as was due on the day of the winding ud 
order. 3 L. 5^74 I.C. 187. 

Limitation. — As regards the application of 
the statute of limitation there is no analogy 
between the position of a debtor to, and 
creditor of, a company in liquidation. The 
winding up does not prevent the statute from 
running in favour of persons indebted to the 
company. 54 A. 1067=64 M.L.J, 403=1933 
P.C. 63=60 I.A. 13 (P.C.); 55 A. 912. 
But now sec the amended S. 235, which 
provides a period of three years from the 
date of the appointment of the first liqui- 
dators, in respect of various claims men- 
tioned therein. 

Sec. 168: “Commencement of winding 
up”. — The date of commencement of the 
winding up order is important to decide 
several matters, (f'ldr Ss. 156, 157, 227, 
230, 232, 233 and 234.) Any contract enter- 
ed into by the company without the 
sanction of the Court after the presentation 
of the petition is not valid. 59 M.L.J. 826 
=129 I.C. 40=1930 M. 1012. So also all 


disposition.*; of property and payments made 
by the company. 59 M.L.J. 826. But a 
contract for purchase of goods made honestly 
and in the ordinary course of business may 
be sanctioned by the Court. 59 M.L.J. 826. 
Where a company went into voluntary liqui- 
dation while a petition by the creditors for 
winding up was pending in Court, the 
appointment of the liquidator by the com- 
pany being pendente life he would not be 
entitled to contest the order directing the 
compulsory winding up, in pursuance of the 
petiUon. 73 P.R. 1914=25 I.C. 553. 

Sec. 169: Application and Scope of Sec- 
tion. — The power of Court under this sec- 
tion to stay the execution of a decree may 
be exercised even in cases of voluntary 
liquidation. 28 O.C. 197=91 I.C. 1053= 
1925 O. 630. The Judge conducting the 
liquidation has power to recall a wrong 
order, and rectify a mistake. 13 P.L.R. 
1919=51 I.C. 723. But he will not be 
justified on the ground of discovery of fresh 
matter and of expediency to pass a fresh 
order in the place of the old one. (Ibid.) 
This section does not bar an application to 
set aside an ex parte order. 72 I.C. 106 
=1923 A. 429. 

Sec. 170: Amendment dy Act XXII of 
1936. — Sub-scction (3) now provides for 
notice of a Court’s order for winding up 
being sent to the official receiver. (See also 
notes under S. 171-A amendment, infra.) 

Appeal. — A n appeal lies from an order 
refusing to wind up a company. 39 B. 47= 
16 Bom.L.R. 692=27 I.C. 44. 
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171. When a winding up order has been made ^[or a provisional liquidator 

Suit, stayed on winding up " appointed] no suit or other legal proceeding 

order. be proceeded w'lth or commenced against the 

. , , , , ^ company except by leave of the Court, and subject 

to sucli terms as the Court may impose. 


u:g. ref. 

^ These words were inserted by S. oi. Act 
XXII of 1936. 

NOTES. 

Sec. 171: Amendment nv Act XXTI of 
1936. — After the words 'has been made’ the 
words ‘or a provisional liquidator has been 
appointed’ have been added. Under the law 
as it stood before this amendment, it was 
only after tlic winding up or<lcr was made, 
that all proceedings against the company 
were stayed and tliat proceedings could not 
be commenced or continued withotit the leave 
of the Court. In the intcrrcynuni between 
the presentation of a petition for the wind- 
ing lip and the order for winding up, the 
C ourt to which the (letition has been pre- 
sen led lia<l no power to stay proceedings in 
a proper case. Provisional Ii(|uidators were 
often appointed to protect tlic assets, but 
their appointment did not operate as a s(av 
ot proceedings. A stay under such circnni- 
stances could not i>ossil)ly prejudice an\- 
party as matters would onlv he kept hi .r/o/)/ 
quo ante. There are provisions in the 
iMiglish law for stay iindi r such circum- 
stances. and the pres.nt amendment follows 
the English Act and provides that the ap- 
pointment of a provisional liquidator should 
operate as a stay. 

I’owF'RS OF Court. — Leave of li(|ui<Iation 
I ourt must he taken hefon uiisucce.'sful 
claimants can sue the com[>an\' which jv, in 

luiUKlafion. 70 ILN. 1919-50 I.C. pkS 
Leave to continue an action should he given 
only where tlierc arises some (piestion which 
cannot be determined satisfacforilv in the 
winding ii^p proceedings. 93 P.K. 1019=47 
T.C. 1005. Uiulcr this scetion the t Ourt 
has very wide powers. It may grant leave 
uncomlitionalls- or it mav grant it on terms 
or It may refuse it absolutely. Lut in the 
exercise of its discretion, the Court cannot 
act arliitrarilv or capriciously. Thus leave 
to MIC should ordinarily he granted to a 
secured crcflitor, unless tlierc arc special 
grounds to refuse the grant; and the Court 
will not be justified in forcing liiin to prove 
bis debt in lic|uidation . 1.19 I.C. .=104=1932 

L. 475. .Vcc rt/,m .51 A. 69.5=1929 A.L.J. 
«11 = 1929 A. .3.53 (l-.B.). 

' .S(OPF. ANTi Aitmcation. — T he provisions 
of this section nppl\- liotb to liquitlalion b> 
the Court itself an»l liquidation under the 
supervision of the Court. SO A. 419=2fi 
‘L.J. 131 = 192R .‘\ . 165. Once a wiiuling up 
order is made, the provisions of this section 
would automatically apply. .5R C. 940=133 
I.C. l?Vj=1932 C. 76, Where the original 
proceedings have been begun by a company. 

the plaintiff and decrcc-hohlcr, no per- 
mission of the liquidating Court as required 


by this section is necessary for appeals or 
revisions which may be presented by the 
unsuccessful defendants or judgment- 
debtors against orders passed in the pro- 
ceedings. 1936 Pesh. 97; 62 P.R. 1918= 
bC. 392 (F.R.). Where a company in 
lujUKlation itself files execution proceedings, 
It cannot invoke the aid of this section to 
prevent the defendants from defending their 
propcrt\- in the execution proceedings. 
Objections under O. 21, R. 58, can be raised 
during the proceedings and the Court is 
hound to hear the objections; and if it 
refuses to hear them on the ground that the 
qhjectors have not obtained leave of the 
liquidation Court, it would fail to exercise 
the jurisilietion vested in it by law, and its 
ortler would be open to revision. 164 I.C. 
11^12=1936 Pesh. 185. An appeal or an 
application for revision arising out of an 
action brought by a company does not come 
within the purview of S. 171 and such appeal 
or application can be instituted, or proceeded 
with, without the leave of the Liquidation 
Court. 1938 Lab. 7.54. Rut jcc 1941 All. 
154; 1941 Lali. 392. Leave under this 

section means leave by the winding up 
Court. When once leave is granted, it 
includes all subsidiary legal proceedings, and 
tlicrefore an application by the transferee 
of a decree for substitution, lias to be made 
to llic execution Court and not to the winding 
up Court. 41 A. 432=17 A.L.J. 464=50 
I.C. 115. Where a decree was assigned by 
a coni|>any which has since gone into liqui- 
dation. the execution proceedings arc niain- 
tainable at the instance of the a.ssigncc even 
though leave of Court had not been obtained. 
The only person who can object to the same 
is the assi.gnor company. 37 C.\V.N. 909 
= 1933 ('. 809. When once an action by the 
compan\' in liquidation has been proceeded 
with, and is successful, llicrc is no necessity 
for tlie defendants in the action to obtain 
leave lor any defensive proceeding on their 
behalf, as tlic defendants cannot bo said to 
procceil w ifli or commence any legal P''^" 
ccedings against the company. 1937 Lah. 
926. Tlic word "suit” in S. 171. nwans a 
proceeding which is instituted with the pre- 
sentation of a plaint in a Court of ongma 
jurisdiction. The expression 
cecding” in this section is coupled with • 
and ohvioush’ means proceedings U'' 
nmrris. that is to say. original 
in a Court of first instance, 

suit initiated by means of a /(Idings 

to a plaint. It docs "ot include procer^^^8_ 

taken in the course of the suit, jn 

ings arising from the suit an<l from an 
a S.i,«hcr Court. like , an .a^^peal 

rhc ’'°uu!‘”-43°pT.R. I-”. 392 
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(F,B,). See also 1941 All, 154, Where in exe- 
cution of a decree obtained by a company in 
Ihjuidation, certain properly has been 
attached as belonging to the judgment- 
debtor, and a third person has unsuccessfully 
objected to the attachment on the ground 
that the property belonged to him and not 
to the judgment-debtor, such person cannot 
bring a suit under O. 21, R. 63, C. P. Code, 
against the company for a declaration of his 
title without having first obtained under 
S. 171 leave of the Court which had passed 
the winding up order. 43 P.L.K, 505= 
1941 Lah. 392 (F.B.). 

Suit commenckd APTiat winding up — If 
LEAVE CAN UK ciRANTED. — Under S. 171, Com- 
panies Act, leave to proceed with a pending 
legal proceeiling can only be granted where 
that proceeding has been initiated prior to 
the winding up order. A Court has no 
juris<liction to give a plaintiff leave to 
continue a suit institiUed without leave 
subsequent to the winding up order, 40 
C.W.N. 312. But a contrary view has been 
taken in 1936 I-. 401, where it was observed 
that if a suit by a company in liqui- 
dation has been instituted without leave of 
Court under S. 171, Companies Act, but such 
leave has been obtained within the period 
of limitation, it would obviously be useless 
to rlismiss the suit and to compel the plain- 
tiff to bring another suit after obtaining the 
leave. See also 1930 A.I..r. 373=1930 A. 
503: 13 P.R. 1917=37 I.C.' 791. 

Suits nfavly i nstitutt.i)— Le.w'e shouij) 

BE OirrATNKD BEFORE LIMITATION PERIOD. — 
But even in such a case the suit can be 
allowed to be proceeded with only if leave 
is obtained within the period of limitation 
fixed for the suit. 1936 I-. 401. 

Lf.avf. when granted nv Court. — An un- 
registered mortgage or charge is void under 
S. 109 against all creditors irrespective of 
the <late on which the debts accrued. The 
fact that the charges have been merged in 
a decree obtained by the mortgagee or 
chargeholder i)rior to the application for 
winiiing up proceedings cannot make S. 109, 
inapplicable; and the decree-holder cannot, 
on that ground, claim to stand outside the 
winding up and realise his security. .An 
ai)plication by such a decree-holder under 
this section (S. 171) for leave to execute 
his mortgage decree should not be allowed. 

40 C.W.N. 1171. 

Sfxturei) Creditors. — Secured creditors are 
not obliged to prove their debts, and can 
stand wholly outside the winding up pro- 
ceedings if they so elect. They may rely 
upon their security or their decree, if they 
have obtained one, and proceed to realise 
the amount due to them. But in this case, 
they must obtain the leave to proceed from 
tile winding up Judge. 51 A. 695=1929 A. 
L.J. 811 = 1929 A. 353 (F.B.). Where 
leave has once been granted to tiic secured 
creditors to prosecute their claim by suit, 
the suit should not afterwards he stayed 
pending the adjudication on priority among 


the creditors by the winding up Court. 29 

C.W.N. 715=88 I.C. 754=1925 C. 916. 

The winding up Court cannot annul or 
modify a sccuretl creditor's security or 
decree. Leave should be refused absolutely 
only in exceptional cases. Ordinarily, leave 
should be refused only for such time as may 
he nccessar>' for him to determine whether 
leave should be granted or not. 51 A. 695 
(F.B.) (supra). 

Unsecured Creditors. — .An unsecured 
creditor cannot be turned into a secured 
creditor after winding up by granting him 
specific performance of an agreement to 
create a pharge. A rigid line is drawn at 
the winding up. and creditors should not be 
allowed to change their position after that 
date. 29 Bom.L.R. 253=101 I.C. 144= 
1927 B. 167. 

Recovery of Crow.n debts if exempti:d 
from Section. — The provisions of this 
section apply also to Crown debts; and 
therefore, the Crown has no right to recover 
its debts in priority which it might possess 
on account of its prerogative. 59 C. 327 
= 137 I.C. 870=1932 C. 430 (not following, 
53 C. 328=96 I.C. 37=1926 C. 781). The 
leave of the Court is essential to an appli- 
cation for execution, even if it be by the 
Government. 134 I.C. 429=1932 P. 1. 

Proceedings under S. 145, C. P. Code. — 
The provisions of this section are not meant 
to override S. 145, Cr.P. Code, So, if a 
Magistrate is satisfied that a dispute likely 
to cause a breach of the peace e.xists, he is 
bound to call on the parties to attend his 
Court and put in their claims as regards 
actual possession, 37 C.W.N. 93^=143 
I.C. 795=1933 C. 433. 

Insolvency pRoaiEoiNGs. — The provisions 
of S. 171 are very wide and though an 
application for discharge may not start 
independent proceedings, the section would 
seem to require leave of the High Court 
even for the continuation of the insolvency 
proceedings already taken. 169 I.C. 625= 

39 P.L.R. 717. 

Practice. — Leave to sue under this section 
is never given on iin e.v parle. application. 
The grant of leave ex parte is against the 
usual practice. 39 C.W.N. 1259. An 
objection as to want of leave under thi.s 
section, which was not taken in the Court 
of first instance, should not be allowed to 
be raised in appeal. 37 C.W.N. 909=146 
I.C. 502=1933 C. 809. In the case of 
a heavy contested claim against the com- 
pany and its agents, where the allegations 
were that the large debt in question was 
really a personal debt of the agents which 
they fraudulently attcmj)ted to foist on the 
coini)any, and that the company was not liable 
for that debt, the usual practice is to leave 
the matter to be decided by a suit in the 
ordinary way and not in proceedings in the 
winding up. 29 Bom.L.R. 253=101 I.C. 
J44=1927 B. lo7. In a suit on a pronotc 
in favour of a liquidated bank but endorsed 
in favour of another bank, where the latter 
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i[i7i-A. (i) For the purposes of this Act, so far as it relates to the winding 

Vacancy in the ofr.ee of f ‘ receiver * 

liquidator. means the ofhcial receiver attached to the Court or 

th^ 1 I- / no such official receiver, then such person as 

fir the purpoE^'^^'"^^ notification in the Official Gazette, appoint 

.1 (r'^\ ?" making of a winding up order, the official receiver shall become 

the official liquidator of the company and shall continue to act as such until his 
lurthcr continuance is terminated by an order of the Court. 

(3) The official receiver shall as such official liquidator forthwith take into 
his custody and control all the books, documents and the assets of the company. 

shall entitled to such remuneration as the Court 


LEG. REF. 

> Tliis section w.ns inserted bv S. 02, Act XXII 
of 1930. 

• ( t* ^ words were substituted for the words 

Local Government ” by A.O.. 1937. 

NOTES. 

Hank wanted to implead the former Hank 
aKo as a party to the suit, permission should 
he jrranlcd to do so, irrcsi.cctivc of the fact 
whether atiy relief could be jrranlcd or jiot 
in the suit against tlic hank in liquidation 
36 P L.R. 217=150 I.r. 670=1934 L. 328.‘ 

If after an order for the winding up of a 
company is passed, a suit is instituted against 
tlic comjiany without obtaining lca\’c to sue 
under S. 171. the Court has inlicrcnt juris- 
diction to dismiss the suit as incompetent 
on an interlocutory application under S 171 
the winding-up Court has no jurisdiction tri 
give the plaintifT leave to continue a suit 
instituted without Iea\'e subsequent to the 
winding-up order. I.I..K. (1939) 2 Cal 

42,=.= 1940 Cal. 169. 

WAtvKK. — The li(|ui(lators cannot waive 
the bar created b\ this .section in sucti a way 
as to reijuire them to admit a claim under 
decrees rendered inoperative by (hat bar 
50 A. 410=26 A. 131 = 1928 A. 168. 

Limitation. — The liquidator of a com- 
pany being a trustee for ihc creditors, time 
to recover a debt <Iuc from the company 
does not run after an order or resolution 

1- u-r date for testing the 
liability IS the roinmenccnicnt of the winding 

ViV A.L.I. 277=1927 A. 

Aim’Kal. — An objection as to the propriety 
(jr other\\isc of the grant of any leave under 
this section, by the company Judge, can he 
made only on appeal against the grant, 
preferred in the appellate Court. 1930 A. 
L.J. 373=124 I.C. 28=1930 A. 503. The 
Court in which procceding.s arc taken in 
pursuance of that leave, cannot question the 
propriety of the same. 1930 A. 503. 
Leave to commence an appeal cannot be 
granted untler S. 171, when such leave is 
applied for at a time hevond that at which 
the commencement of the appeal would 
become timc-barrcd . 1941 All. 335=1941 

O.W.N. 838=1941 A. L.J. 385. 

Secs. 171 and 230-A.— Where the Manag* 


4 • company which is 

bcm.g wound up by Court under a compul- 
sory winding up order presents a claim 
against the company and asks that his appli- 
cation should be treated as an application to 
file a suit against the Official Liquidator or 
under S. 171 to prove his claim, and he is 
allowed time for the purpose of filing a 
suit, if he fails to file the suit within the 
lime granted to him for the purpose, and the 
Court refuses to grant him a further c.xtcn- 
sion of time, such refusal amounts to a 
dismissal of his claim, and he cannot turn 
round and ask the Court to change the pro- 
cedure whicli he himself considered proper 
and to inquire into his claim and adjudicate 
on it in the liquidation proceedings. 54 L. 
W. 275=(1941) 2 M.L.J. 417. 

Sec. 171-A: Amendments by Act XXII 
OF 1936. — ’This section has been added so as 
to stc that the office of liquidator is not left 
\acant on a winding up. Previously, it was 
fouiul in many cases that the office of the 
official liquidator was allowed to remain 
vacant for an inordinately long time after 
the order for winding up has been made. 
The party at whose instance the order for 
winding was made, on many an occasion, 
apprehending that (he assets may not be 
sufficient to yield any dividends to l)ie 
creditors, ceased to take any further interest, 
and at times never got an> official liquulator 
appointed at all. The result was that the 
affairs of the company were hopelessly neg- 
lected, and the funds of the company used 
to he often misapplied. It was thought, 
therefore, essential (hat sonic provision 
should be contained in (he Act, for 
niblic official being automatically appointed 


I 


the liiiuidator of every company which is 
ordered to be wound up, until some 
person is appointed by the Court to as 
ncrniancnt olTicial liquidator, so that the p 
pertles and assets of the company may dc 
properly protected in the mcanwdulc. wcncc 
the insertion of the present section, h} the 

Amending Act. . ^ p Code.— The 

Notice under S. 80, C, I . LO . 
official liquidator like the '^official 

appointed in insolvency ^Zers 

conferred on him by ^ jj entitled 

fore a public servant, and as such is en 
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172. (i) On the making of a winding up order it shall be the duty of the 

Copy of winding up order winding up proceedings and of the 

to be nied with rcLtrar company to file with the registrar a copy of the order 
^ ^ within a month from the date of the making of the 


' * of o copy of a winding up order, the registrar shall make a 

minute thereof m his books relating to the company, and shall notify in the Official 
(-razette that such an order has been made. 

( 3 ) Such order shall be deemed to be notice of discharge to the servants 
of the company, except when the business of the company is continued. 

173 - The Court may at any time after an order for winding up, on the appli- 

Power of Cour. to stay on proof 

winding up. satisfaction of the Court that all proceedings in 

. , . , relation to the winding up ought to be stayed, make an 

order staying the proceedings, either altogether or for a limited time, on such terms 
and conditions as the Court thinks fit. 


Court may have regard to , * Court may, as to all matters relating 

wishes of creditors or contri- j. "'mding Up, have regard to the wishes of the 
butories. Creditors or contributories as proved to it by any 

sufficient evidence. 


LEG. REF. 

' Ihis sub-s-ction was substituted bv S. 
of Act XXir of 1936. 

NOTES. 

to notice under S. 80 of the C. P. Code, 
n O.W.N. 398=1934 O. 158; 44 B. 895 
(40 C. 894. Dist.). 

See. 172: Amendment bv Act XXII of 
1936. — The present sub-section (1) has been 
substituted in the place of the old one. 
Under the previous sub-section (1) the duty 
was cast only on the company to file a copy 
of the order with the registrar and giving an 
option to the petitioner to <lo so if he chose; 
and, further, there was no time-limit fixed 
within which it liad to be done. As a mat- 
ter of fact, the provisions of the section 
were rarely complied with, and. if at all, 
only after unreasonable delay. The present 
.sub-section (1) makes llie filing compulsory 
both on the petitioner and the company, and 
also prescribes a time-limit within which it 
has to be done. 

Sec. 173: Scope ani> Application. — The 
Court has to see whether a stay of the pro- 
ceedings will he conducive or detrimental to 
commercial morality and to the interest of 
the public at large. 24 P.W.R. 1919=49 
I.C. 412. The Courts in India have the 
power to make an order for stay of the pro- 
ceedings even under a voluntary winding up. 
49 I.C. 412. A petition was filed bv a 
creditor of a company for compulsory wind- 
ing up. The petition was opposed by the 
company and certain other large creditors 
on the ground that the company, though in- 
volved, had, since the petition, entered into 
an agreement for sale of its properly to a 
new company to be formed and the order, 
if made, would cause loss to the creditors 
and the shareholders. Under the circum- 
stances the Court properly ordered the peti- 
tion to stand over and allowed time upon 
the company undertaking not to part w’ith 
CCM.~2I2 


any portion of the purchase money except 
for preliminary expenses. The company 
was also allowed to complete the sale, liberty 
l>eing given to the parties to apply in the 
meantime. 1924 R. 108=88 I.C. 138. 

See. 174 J Scope. — Although z creditor 
who IS unable to obtain payment of his debt 
IS entitled cx debito justituie to an order for 
the compulsory winding up of the company, 
still tiiat right is not an individual right but 
a representative right. His application is 
not on his individual behalf alone but It is 
in fact on behalf of the entire body of the 
_ So, it is but fair and reasonable 
that the wishes of the majority of creditors 
should be given much value by the Court. 
10 R. 143=1932 R. 75. Where a scheme 
of reconstruction suggested by a majority of 
the creditors was entirely illusory and un- 
practical, and was in essence but a scheme 
for the voluntary liquidation of the company 
without the intervention of the Court, the 
Court is not bound to accept it when the 
company is in a hopelessly involved condi- 
tion and its liquidation must be made offi- 
cially. 126 I.C. 185=1930 L. 177 
Contributories.— In the case of a solvent 
company, the Court and also the official 
liquidator should have particular regard to 
the wishes of the contributories as to all 
matters affecting them as a class. 58 I. A. 

416=55 M. 180=61 M.L.J. 783=1932 P. 

C * 1 (P.C.)* 

Fully Paid up Shareholders. — For the 
purpose of this section, a fully paid up 
shareholder is in an entirely vlifferent posi- 
tion from a creditor or contributory. And 
consequently be has a right to appear and 
to be heard upon any application to wind 
up the company; and this right is not cur- 
tailed by the use of the word “contributories” 
in S. 174 . 58 C. 62=1931 C. 391. 

Shareholder, not to be identified with 
Company. — Where any shareholder is re- 
fused a hearing by the Court, the party 
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Official Liquidators. 

175. (i) For the purpose of conducting the proceedings in winding up a 

A • . . ^ , company and performing such duties in reference 

liquidator. thereto as the Goui t may impose, the Court may 

appoint a person or persons ^[othcr than the official 
receiver] to be called an official liquidator or official liquidators 


(2) The Court may make such an appointment provisionally at any time 
after the presentation of a petition and before the making of an order for winding 
up 2[but shall before making any such appointment give notice to the company, 
unless for reasons to be recorded it thinks fit to dispense with notice.] 

(3) If more persons than one are appointed to the office of official liquidator, 
the Court shall declare wlicther any act by this Act required or authorised to be 
done by the official liquidator is to be done by all or any one or more of such 
persons. 


(.f) The Court may determine whether any, and what, security is to be given 
by any official liquidator on his appointment. 

(^) 1 he acts of an official liquidator shall be valid notwithstanding any 
defect that may aflcrwcyds be discovered in his appointment : Provided that 
nothing in tliis sul)-section shall be deemed to give validity to acts done by an 
official liquidator after his appointment has been shown to be invalid. 

(6) A receiver shall not be appointed of assets in the hands of an official 
liquidator. 


LEG. REF. 

* 'I'hcso Words wrre in?.rrt<-d by S. 9.iof Act 
XXII of 1936. 

* These words were added by ihid. 

NOTES. 

affRricvcil is only that shareholder and not 
the company. It would I)c improper to 
allow the company to come in atui ficht the 
battle f)r tlic jiricvances of the individual 
shareholder, as tlurc i' a ^reat tliffercncc 
between tlie company opposing? an applica- 
tion for winrlinR up and a person cominp 
with a ripdit to be heard merely as a share- 
holder. SH C. 62=1031 C. 301 . 

Sec. 175: Aminumsmt by Act XXII of 
19.36. — The amendment in stih-scclion (1) 
has been conscf|iicntial on the amendment 
of S. 171. The .'unendinent in sub-section 
(2) adds a provision reipiirinp notice to he 
normally piven to the company Iiefore the 
Court appoints a liqui<Iator. 'Phe absence 
of any provision as to notice in the Act as 
it previously stood resulted in the provision 
of the section hcini; ahiiNC<l in many cases 
where a criflitor or a conlrihulory who had 
maliciously prcsi-ntc<i a winding up petition 
had followc<I it up by an r.r parlc applica- 
tion for the appointment of a provisional 
liquidator. Statements were generally made 
which the company had no oftportunity of 
rebutting. An order for appointment of a 
provisional liquidator, in these circiinistanccs 
led very often to disastrous results, and 
many companies became practically ruined 
because of the appointment. The remedy 
ordinarily available in cases of sucli mali- 
cious petitions, would hardly be sufficient to 
Compensate the loss caused to the credit of 


the company by the appointment of the pro- 
visional liquidator. The decided cases in 
England also have laid down under an ana- 
logous section that although the Courts 
had jurisdiction to make an or«Ier appoint- 
ing a provisional liquidator c.r parte, it ought 
not to he made except in cases of very 
great urgency and unless the application was 
by the company itself. With a view to 
protect the company from the abuse of the 
provisions of the Act, the present amend- 
ment requiring notice, has been made in the 


sec don . 

CONSTRtlCTtON OF SUR-SECTtON (6) .—The 
intention of sub-section (()) is to avoid any 
fjuestion of competition between a receiver 
and an official liquidator. To construe if 
in such a way as to give preference to a 
receiver appointed in a suit brought by a 
secured creditor would result in defeating 
its apparent object. 5R C. 0-10=1932 C. 
76. The word ‘assets’ in this sub-sccfion 
(6) means the assets of the company and 
includes property which is subject to a 
-harge. 5K C. 940. Where. therefore, 
there is a question of competition 
\ liquidator and a receiver appointed by tnc 
f'ourt at the instance of dehcnttirc-holdcrs 
>r mortgagees, the Court will 
he exercise of its discretion give prefcrciic 

o the Ihiuidator. C. 940. innoinf- 

Discretion of Trial Court.— The . pp 

nent of a liquidator is a , Court, 

mrciv in the discretion of interfere 

md the appellate Fourt should Ji t 

„ ,hc 5 Bur. 

umstances. 5 K. ooo— 

..T. 193=17 I.C. fl35. 
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Resignations, removals, fil- 
ling up vacancies and com- 
pensation. 


176 - (i) Any official liquidator may resign or be 

removed by the Court on due cause shown. 

( 2 ) Any vacancy in the office of an official liquidator appointed bv the 

Court shall be filled up by the Court ifand until the vacancy isTo filled up the 
omcial receiver shall be and act as the official liquidator] . * 

( 3 ) There shall be paid to the official liquidator such salary or remuneration 

by way of percentage or otherwise, as the Court may direct ; and if more liaui’ 
dators than one are appointed, such remuneration shall be distributed amonest 
them in such proportions as the Court directs. ^ 

177 . The official liquidator shall be described by the style of the official 
Official liquid.Ttor. liquidator of the particular company in respect of which 

he IS appointed, and not by his individual name. 

‘’[. 77 -A. (.) Where the Com t has made a winding up order or appointed 

Statement of affair to be the Gomt t^Z's Co ^t>all. Unless 

ntade to tbe Ht,nida.or. OuV anl^uVmiUcd'to' th7officT^^ fio^u^r’ 

statenrent as to the alfiairs of the company verified by an affidavit ani ^containing 
the following particulars, namely : — staining 

(a) the assets of the company, stating separately the cash balance in hand 
and at the bank, il any; iianu 

(/>) the debts and liabilities ; 


LEG. REP. 

* Thesr word s were added by S. 95 of Act 
XXII of 1936. 

* This section was inserted by S. 96, ibid. 

NOTES. 

Sec. 176: Amendmknt by Act XXII of 
1936. — The amendment in sub-section (2) 
has been consequential on the amendment of 
S. 171. 

Resignation. — An official liquidator can- 
not resign at will without securing the con- 
currence of the liquidating Court out of 
mere caprice or resentment at inquiries re- 
garding the nature of his past operations. 
If he does so, he is liable to forfeit his pay. 
51 P.k. 1919=53 I.C. 649. Where an 
official liquidator fails to maintain a posi- 
tion of complete impartiality as between all 
the individuals whose interests are involved 
in the winding up and shows unusual parti- 
san activity, the Court will be justified in 
removing him and appointing another in 
his place. 55 M. 180=61 M.L.J. 7M=58 
I.A. 416 (P.C.). 

Removal. — “Duo cause” for removal of a 
liquidator under S. 176 (1) of the Compa- 
nies Act is to be measured by the real, sub- 
stantial, and honest interest of the liquida- 
tion and to the purpose for which the liqui- 
dator is appointed. Fair play to the liqui- 
dator himself i.s not to be left out of sight. 
Although the liquidator has been found to 
be negligent in carrying out the specific 
orders of the Court and the specific rules 
laid down in the Rules of Court, the Court 
will not remove the liquidator, if it appears 
that it is not in the ‘Teal, substantial, honest 


rommf, / f ^ that he should be 

C.W.N. 857. 

177 — The Official Liquidator re- 

tion from “ ts in no different posi- 

non from any one else against whom a 

granger or a third party makes a claim 

His only duty is to consider and if he thinks 

thinks It an inadmissible claim to reject if 
and accordingly he is not bound to call on' 
the claimant to appear before him and make 
enquiry. 180 I.C. 69=1939 Rang. 46. 

loik --^^‘endment by Act XXII 

II j and S. 177-B now 

added adopt Ss. 181 and 182 of the English 

Act. This section gives a slightly e.xtcndcd 
time for submission of the statement refer- 
red to m sub-section (3). and it has been 
necessitated on account of the difficulty 
which the liquidators have been often put 
p ovymg to the apathy and negligence of 
the directors in furnishing to the liquidators 
the necessary particulars as to the afTairs of 
the company. It also makes it obligatory 
Upon the directors and other persons who 
are ordinarily in charge of the company and 
Its assets before its liquidation to disclose 
to the liquidator full particulars as to the 
assets and liabilities. This also obviates 
the e.xamination which liquidators have had 
very often to resort to, to find out the details 
of the assets, etc., from unwilling and ob- 
structing directors and other ofiicers of the 
company, and enables them to get along 
with work expeditiously. A penally also 
has been provided in respect of non-com- 
pliancc with the provisions of this section. 
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(c) the names, residences and occupations of the creditors stating separately 
the amount ol secured debts and unsecured debts, and in the case of secured debts 
particu ars of the securities, their value and the dates when they were given • 

(a) the debts due to the company and the names, residences and occupations 
oi the persons from whom they are due and the amount likely to be realised there- 


(2) The statement shall be submitted and verified by one or more of the 
persons who are at the relevant date the directors and by the person who is at that 
uatc^ the secretary, manager or other chief officer of the company, or by such of the 
persons hereinafter in this sub-section mentioned as the official liquidator subject 

to the direction of the Court may require to submit and verify the statement, that 
is to say, persons — 

(а) who are or have been directors or officers of the company ; 

(б) who have taken part in the formation of the company at any time 
within one year before the relevant date ; 

(r) who arc in tlic employment o^thc company, or have been in the employ- 
ment o{ the company within the said year, and are in the opinion of the official 
liquidator capable of giving the information required ; 

(r/) who are or have been within the said year officers of or in the employment 
of a company, whicli is, or within the said year, was, an officer of the company 
to wliicli the statement relates. 

(3) I he statement shall be submitted within twenty-one days from the 
relevant date, or witliin sucli extended time as the official liquidator or the Court 
may for special reasons appoint. 

(4) Any person making or concurring in making the statement and affidavit 
required I)y tliis section shall be allowed, and shall be paid by the official liquidator 
or provisional liquidator, as the case may be, out ol' the assets of the company, 
such costs and expenses incurred in and about the preparation and making of the 
statement and affidavit as the official liquidator may consider reasonable subject 
to an a|)peal to t!ie Court. 

(5) If any person, witliout reasonable excuse, knowingly and wilfully 
makes default in complying witli the requirements of this section he shall be liable 
to a fine not exceeding one hundred rupees for every day during which the de- 
fault continue s. 


(6) Any person stating himself in writing to be a creditor or contributory 
of the company shall be entitled by himself or by his agent at all reasonable times, 
on payment of the prescribed fee, to inspect the statement submitted in pursuance 
of this section, and to a copy thereof or extract therefrom. 

(7) Any person untruthfully so stating himself to be a creditor or contributory 
shall be guilty of an offence under section 182 of the Indian Penal Code and shall 
on the application of the liquidator or of the official receiver, be punishable accord- 
ingly. 


(8) In this section the expression “the relevant date” means, in a case 
where a provisional liquidator, is appointed, the date of his appointment and, 
in the case where no such appointment is made, the date of the winding up order.] 

*[i 77- B. (i) In a case where a winding up order is made, the official liquidator 

shall, as soon as practicable after receipt of ®*‘^*^* 
ment to be submitted under Section i77'^» 


SJatement by liquidator. 


LEG. REP, 

‘ This scclif>n wa.s inserJed In S. (iti of Act 
XX 1 1 of 1936 . 

^ NOTES. 

177-B: Amendments dy Act XXII 
OP 1936. — This section adopts S. 182 of the 


English Act. The making of 
nary report will give the creditors ^ ^ ^ 

tributories and also the vending “P. 
general idea as to the Sy 

pany and the length ."'S ng up- 

to be taken in completing the winding P 
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later than four, or with the leave of the Court, six months from the date of the 
order, or in a case where the Court orders that no statement shall be submitted, 
as soon as practicable after the date of the order, submit a preliminary report to the 
Court — ^ 


(a) as to the amount of capital issued, subscribed, and paid up, and the 
estimated amount of assets and liabilities, giving separately under the heading of 
assets particulars of — 

(i) cash and negotiable securities ; 

(ii) debts due from contributories ; 

(iiO debts due to and securities, if any, available to the company ; 

(iv) movable and immovable properties belonging to the company ; 

(t») unpaid calls ; and 

(b) if the company has failed, as to the causes of the failure ; and 

(c) whether in his opinion further inquiry is desirable as to any matter 
relating to the promotion, formation, or failure of the company or the conduct 
of the business thereof. 


(2) The official liquidator may also, if he thinks fit, make a further report, 
or further reports, suting the manner in which the company was formed and 
whether in his opinion any fraud has been committed by any person in its promotion 
or formation, or by any director or other officer of the company in relation to the 
company since the formation thereof, and any other matter which in his opinion 
It is desirable to bring to the notice of the Court.] 


178. (i) The official liquidator '[whether appointed provisionally or not! 

r ^ shall take into his custody, or under his control all 

C^tody of company s pro- j^e property, effects and actionable claims to which 

the company is or appears to be entitled. 

^[(2) All the property and effects of the company shall be deemed to be 

in the custody of the Court as from the date of the order for the winding ud of the 
company.] 6 r 

3 [i 78 -A. (i) The official liquidator shall within a month from the date 

_ Commiucc of Impection a meetin'^of tho H 

in compulsory winding up, ^ u ^ u i ^ tximpany (as ascertained 

, .. books and documents of the comnanv^ f^r 

the purpose of determining whether or not a committee of inspecti^^ shall he 

ff’appornted members of the comi^uee^ 


LEG. REF. 

* These words were inserted by S. 07 of Act 
XXnofi 936 . 

* This sub'SccUon was substituted by ibid. 

* This section was inserted by S. 98, ibid. 

NOTES. 

Sec. 178: Amendment bv ^ct XXII of 
1936. — The amendment in sub-scction (1) 
•enablc-s the provisional liquidator also to 
take into his custody the assets of the com- 
pany automatically on his appointment. The 
substitution of sub-section (2) is consequen- 
tial on the amendment of S. 171. A sale 
of the assets of the company after the wind- 


ing up order in execution of a decree passed 

leav/'o 'vi<hoJ"“he 

winding up Court is voidable 

77 liquidator. 2 Pat.L. 

S. 178, the Offi- 
ciaj Liquidator should take into his custody 
or under his control all the assets of the 
company, but the company’s property does 

liquidator. I.L.R. (1941) 
Lah. 680=1941 Uh. 134. ^ 

Amendment by Act XXII 
OP 1936. — This section is based on S. 199 of 
the English Act. It adopts the provision 
contained in the Bankruptcy laws for the 
appomtnicnt of a committee of inspection to 
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t [S. 179 

(-2)1 he ollicial liquidator shall witliin a week from the date of the creditors’ 
meeuiic: convene a meeting of the contributories to consider the decision of the 
creditors and to accept the same ivith or without modifications. 

(3) If the contributoiies do not accept the decision of the creditors in its 
entirety, it shall be the duty of the official liquidator to apply to the Coun for 
directions as to whether there shall be a committee of inspection and, if so, wh^t 
shall be the composition of the committee, and who shall be member; thereof. 

(4) A committee of inspection appointed under this section shall consist 
of not more than twelve membeis being creditors and contributories of the com- 
pany or persons holding general or special powers of attorney from creditors or 
contributories in such proportions as may be agreed on by the meetings of creditors 
and contributories, or as, in case of difference, may be determined by the Court 

,, , (5,? The committee of inspection shall have the right to inspect the accounts 

ol the official liquidator at all reasonable times. 

(6j The coniniittec shall meet at such times as they may from time to time 

appoint, and, lailing such appointment, at least once a month, and the liquidator 

or any inembcr ol the committee may also call a meeting of the committee as and 
when he ilutiks necessary. 

(7) The committee may act by a majority of their members present at a 
meeting, but shall not .act unless a majority of the committee are present 

( 11 ) A member of the committee may resign by notice in writing 'signed by 
him and delivered to the liquidator. & & 7 

(q) If .a member of the committee becomes bankrupt, or compounds or 
arranges uath his creditors, or is absent from five consecutive meetings of the com- 
rnittee without the leave of those members who together with himself represent 

the creditors or contributories, as the case may be, his office shall thereupon become 
vacant. 


(10) A mcinbci of the committee may be removed by an ordinary resolution 

at a meeting- oi creditors if he represents creditors, or of contributories if he represents 

contnbuton-s, of which seven days’ notice has been given, stating the object of the 
meeting. o » o 


( 1 1 ) On a vacancy occurring in tlie committee the liquidator shall forthwith 
summon a meeting of creditors or of eontrilnitorles, as the case may require, to fill 
the vacancy, and tlic meeting may, by resolution, re-appoint the ‘'ame or appoint 
another creditor or contributory to fill the vacancy. 

(12) I he continuing members of the committee, if not less than two, may 
act, notwithstanding any vacancy in the committee. J 


Powers of official liquidator. 


1 79. The ofTicial liquidator shall have power, 
with the sanction of the Court, to do the following 
things : — 


NOTES. 

be chosen from anioiiK the creditors of the 
bankriiiit by the oflirial assi^'nec. In the 
case of conifianics also it has been thought 
desirahle to enable the creditors and contri- 
butories of the company which is being 
wound up compulsorily to have a right 
through their chosen representatives to 
supervise the administration of tlic alTairs 
and properties of the company hv the litpii- 
dators. 

Sec. 179: Procffiunos nv Liquidator — 
Naturr ok. — Tlie proceedings started by a 
hquiflalor arc not initiated in his personal 
capacity but in the name and on behalf of 
the company, and it must be deemed as if 
the proceedings arc being continued not only 
m the interest of the company but actually 


the company through its liquidator. 55 
. 9I2=19J3 A.L.;. 1203 (F.B.). The 
uidator should not appeal in any case 
tliout the permission of the winding np 
lurt, and if he docs so. he runs consider- 
Ic risk, in the event of failure, to pay Ih^ 
ds out of his own pocket. 43 A. 433— 
A.L.J. 262=60 I. C. 7fi3. An o/Tcr to 

:c a mortgage with possession of a nii 
onging to the company, in the 
• winding up, when accepted by the L 
binding on the party ofTcring, ® ^ 
cptancc by the Court should be • 

have been on behalf of 

1 acted upon the offer J*?® fje ®he 
position. The party who has made me 
ir will be estopped from withdrawing the 
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(a) to institute or defend any suit or prosecution, or other legal proceeding, 
civil or criminal, in the name and on behalf of the company ; 

(^) to carry on the business of the company so far as may be necessary 
for^the beneficial winding up of the same ; 

(c) to sell the immovable and movable property of the company by public 
auction or private contract, with power to transfer the whole thereof to any person 
or company, or to sell the same in parcels ; ^ 

(rf) to do all acts and to execute, in the name and on behalf of the company 
all deeds, receipts, and other documents, and for that purpose to use, when necessary* 

(e) to prove, rank and claim in the insolvency of any contributory for 
any balance against his estate, and to receive dividends in the insolvency in r^pcct 

of that balance, as a separate debt due from the insolvent, and ratcably with the 
other separate creditois ; ^ 


(/) to draw, accept, make and indorse any bill of exchange, hundi or nro 
missory note in the name and on behalf of the company, with the same effect with 


NOTES. 

same. 1930 A.L.J. 305=127 I.C. 428= 
1930 A. 330. 

Suits against contriiiutories. — As soon 
as the company goes into litjuidation, the 
shareholders are saddled with a new liability 
in respect of unpaid calls. 16 L. 1055= 
1935 L. 335; 155 I.C. 16=1934 L. 1015. 
The cause of action for the liquidator to 
realise contributions from the contributories 
arises only on the appointment of the liqui- 
dator. 48 A. 580=24 A.L.J. 691=1926 A. 
550; 23 A.L.J. 473=1925 A. 519. The 
fact that the calls are barred by time as 
against the company and that the company 
could not realize them on account of lapse 
of time is no answer to the liquidators’ claim 
for contribution. 10 P. 249=12 Pat.L.T. 
215=1931 P. 44; 38 A. 347; 31 M. 66; 22 
Bom. 654. 

‘Leave to bid' to liquidator. — The Court 
in which winding up proceedings are pend- 
ig has jurisdiction only to sanction the 
liquidators applying to the executing Court 
cilfier in a particular case or generally in all 
cases in which it thinks it desirable, for 
leave to bid as a decree-holder under O. 21, 
K. 72, C.P. Code. It has no jurisdiction 
itself to make an order giving the liquidator 
‘leave to bid’. The liquidator has to apply 
to the executing Court for ‘leave to bid' at 
the sale, and the granting or refusing the 
same is entirely a matter for the executing 
Court to decide. 25 A.L.J. 891=1927 A. 
681. 

Sec. 179 (f).— -The power given to the 
li(|uidator under S. 179 (/) to indorse a 
promissory note is a statutory power and it 
cannot be delegated in the absence of a 
statutory provision permitting such delega- 
tion. Held, that the indorsements of certain 
promissory notes by the agents appointed by 
the liquidators convej’cd no title in law to 


the assi^ces. No subsequent ratification of 
such indorsements by the liquidator could 

f '£ !r SSI a”'-,,-;" 

Secs 179 and 183 (5).-Anv sales or 
contracts of sale effected by the official liqui- 
dator of a company which has gone into 
liquidation in pursuance of the Court’s 
sanction previously obtained are not mere 
conditional agreements subject to subsequent 
confirmation by the Court. Once the Court 
sanctioried the sale of the company’s 
property and has fixed a reserve price, the 
matter is closed so far the Court is con- 
cerned and the liquidator is free to dispose 
ot the property provided he obscr\'es the 
conditions previously imposed by the Court 
under S. 179 of the Act. the liquidator can 
hnally dispose of the property once he has 
got the .sanction of the Court. It is not as 
It he has power merely to invite offers and 
to submit them to the Court for approval. 
Where the Court has given the official liqui- 
dator a general permission to sell the pro- 
perty of the company (provided that a 
certain price was obtained) and has e.\- 
prcssly sanctioned a contract of sale entered 
into by him for a sum considerably in excess 
of the stipulated price, the Court cannot, by 
passing an order purporting to revoke its 
own sanction, nullify the contract of sale. 
Neithcr S. 179 nor any other provision in 

Act gives any authority to 
the Court to revoke the sanction granted by 
it. S. 183 (5) of the Act is also of no avail, 
because S. IW (5) clearly cannot apply to 
^ case in ^vhich the act or decision of the 
official liquidator has been performed or 
made in pursuance of the Court’s express 
sanction. Nor has the Court any inherent 
power to revoke its own sanction after the 
sanction has been acted upon. 50 I W 
879=1940 Mad. 179=(1940) 1 M.L.J.' lOL 
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respect to the liability of the company as if the bill, hundi or note had been drawn 

accepted, made or indorsed by or on behalf of the company in the course of its 
business ; 

(5) to raise on the security of the assets of the company any money requisite ; 

(h) to take out, in his official name, letters of administration to any deceased 

contributory, and to do in his official name any other act necessary for obtaining 
payment of any money due from a contributory or his estate which cannot be 
conveniently done in the name of the company ; and in all such cases the money 
due shall, for tlie purpose of enabling the liquidator to take out the letters of adminis- 
tration or recover the money, be deemed to be due to the liquidator himself: 
Provided that nothing herein empowered shall be deemed to affect the rights 
duties and privileges of any Administrator-General ; * 

(i) to do all such other things as may be necessary for winding up the 

affairs of the company and distributing its assets. ^ 


180. The Court may provide by any order that the official liquidator may 
T-,- ,• f m • 1 1- • t'xercise any of the above powers without the sanction 

da'tor" 'nf^'-vention of the Court, and, where an official 

liquidator is provisionally appointed, may limit and 
restrict his powers by the order appointing him. 


181. The official liquidator may, with the sanction of the Court, appoint an 
T, . . f . , . • . advocate, attorney or pleader entitled to appear before 

to omci'an?quida'^[or the performance of his duties : 

ri ovidcd that, where the official liquidator is an attorney 
he shall not appoint his partner, unless the latter consents to actwithout remunera- 
tion. 


182. (i) ) The official liquidator of a company which is being wound up 

hy the Court shall keep, in manner prescribed, proper 
Liquidator to keep books books in which he shall cause to be made entries or 

trnVLnd’^to*^‘"suTmi’r minutes of proceedings at meetings, and of such other 

•This rerripLs to Court. matters as may be prescribed, and any creditor or 

contributory may subject to the control of the Court, 
personally or by Iiis agent inspect any such books. 

*[(2) Every official liquidator sliall, at such times as may be prescribed 
but not less than twice in each year during his tenure of office, present to the Court 
an account of his receipts and payments as such liquidator.] 

*[(3) The account shall he in the prescribed form, shall be made in dupli- 
cate, and shall be verified by a declaration in the prescribed form.] 

*[(4) The Court shall cause the account to be audited in such manner 
as it thinks fit and for the purpose of the audit the liquidator shall furnish the Court 
with such vouchers and information as the Court may require, and the Court may 


LEG. REF. 

* S. 182 wai rc-numbrred as sub-S. (1) of 
that section and sub*Ss. (2) (5) were added 

99 of Art XXII of 1936. 

NOTES. 

Sec. 181 : Fkacticr. — The usual practice 
for the Court is to appoint the petitioning 
creditor’s attorneys as attorneys for the 
official liquidator, and it is based on sound 
reasons. Where the proceedings have been 
complicated and have gone on for some time, 
the petitioning creditor's attorneys who arc 
acquainted with the proceedings ought to be 


preferred to a new firm of attorneys who 
would require considerable time and labour 
before getting themselves familiar with thf 
proceedings. .37 Bom.L.R. 401=157 I-L. 


= 1035 B. 3.37. 

c. 182: Amendments by Act 
—The added sub-sections make specific 
sions for keeping of proper books ot 
ints; and if the winding up continues 

nore than a year, for the 
r statements periodically, as also rend 
of accounts and for the auditing ot 
accounts. 
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at any time require the production of and inspect any books or accounts kept bv 
the liquidator.] ^ 

n(5) When the account has been audited, one copy thereof shall be filed 

and kept by the Court, and the other copy shall be delivered to the registrar for 

filing, and each copy shall be open to the inspection of any creditor, or of anv 
person interested.] ^ 


183 . (i) Subject to the provisions of this Act the official liquidator of a 

Exrrci« and control of 

liquidators* powers. administration of the assets of the company and 

. , distribution thereof among its creditors, have 

regard to any directions that may be given by resolution of the creditors or contri- 
butories at any general meeting =[or by the committee of inspection, and any 
directions given by the creditors or contributories at any general meeting shall in 

case of conflict be deemed to override any directions given by the committee of 
inspecfionj. 

. /“k T'’' may summon general meetings of the creditors 

or contributories for the purpose of ascertaining their wishes, and it shall be his 

duty to surnmon meetings at such times as the creditors or contributories by resolu- 
tion may direct, or whenever requested in writing to do so by onc-tenUi in value 
of the creditors or contributories, as the case may be. ' 

( 3 ) The official liquidator may apply to the Court in manner prescribed 
directions in relation to any particular matter arising in the winding up. 

( 4 ) Subject to the provisions of this Act, the official liquidator shall use 

his own discretion in the administration of the assets of the company and in the 
distribution thereof among the creditors. ^ ^ 

( 5 ) If any peraon is ag^ieved by anyact or decision of the official liquidator 

hat person may apply to the Court, and the Court may confirm, reverse or modify 

the act or decision complained of, and make such order as it thinks just in the 
circumstances. 


for 


LEG. REF. 

* Inserted by S. 99 of Act XXII of 1936. 

* These words were added by S. 1 00, ibid. 

NOTES. 

Sec. 183: Amendments by Act XXII of 
1936. — The insertion of words in sub-S. (1) 
has been consequential on the enactment of 
S. I78-A. 

Sec. 183, sub-Sec. notes under 

S. 174, supra. Where a company was com- 
pulsorily wound up by order of Court and 
the liquidators felt a certain asset in the 
shape of a decree in favour of the direc- 
tors of the company should be sold by 
auction and accordingly applied to the 
District Judge for directions under S. 183 
of the Companies Act and liaving obtained 
sanction sold the decree to the hightest 
bidder and executed a deed assigning the 
decree to him, but the sale was later attacked 
by one of the liquidators on the ground of 
some irregularity in the conduct of the sale 
and the District Judge set aside the sale. 
Held, that in the absence of fraud the Dis- 
trict Judge had no power to set aside the 
sale, as the official liquidators with the sanc- 
tion of the Court assigned the decree to the 
person who became the purchaser. The 
principles of O. 21, R. 90, C.P. Code, do 
not apply, but even if they do, there would 
be no ground for setting aside the Sale. 46 
C.C.M.— 213 


2 M.L.J. 926. i'rr also 
19W Mad. 179=(1940) 1 M.L.J. 107. 

Sec. 183, sub-Sec. (5). — The petitioner- 
creditor IS interested in the appointment of 
solicitors for the official liquidator, and he 
IS a prson aggrieved if the official liquida- 
tor should obtain an ex parte order appoint- 
ing a i^rticular firm of attorneys to act for 
him. The petitioner-creditor will be entitled 
to apply to the Judge who passed the order 
to have it set aside, and he will certainly 
do so if proper grounds exist therefor. 37 
Bom.L.R. 401 = 1935 B. 337. Where the 
prospectus issued by a company is a false 
and misleading document and contained 
untrue statements and representations a 

has agreed to take shares in 
such a company has a right to repudiate or 
avoid the contract, provided he does so 
within a reasonable time and before the com- 
mencement of proceedings for the winding 
Q But an application under 

iT-Jj u 8st of contributories 

had be^ settled, and nearly eleven years 
atter the agreement to take the shares, is 
too belated an application to be allowed. 

301 = 1938 A.L.J. 94= 
1938 All. 193. Act or decision of liquidator 
m pursuance of express sanction of Court 
OP cancelled. Sec. 1940 Mad. 179 

1 M.L.J. 107 

Cited under S. 179 supra. 
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Ordinary powers of Court. 

184. (i) As soon as may be after making a winding up order, the Court 
o r,. r shall settle a list of contributories, with power to rectifv 

tones irdTpplkat'ion'oT^e«: ■'egistcr of members in all cases where rectification 

IS required in pursuance of this Act, and shall cause the 
assets of the company to be collected and applied in discharge of its liabilities. 


NOTES. 

Sec. 184: Court's powf.r to rectify the 

REGISTER OF MEMBERS. — Thc pOWCrS of thc 
Court to rectify the register in winding up 
proceedings will be governed by the same 
principles which apply to its powers to rec- 
tify while the company is a going concern. 
The Court has power to decide any question 
relating to the title of the aggrieved parw 
whose name has been omitted from thc re- 
gister, and generally to decide any <iues- 
tion mccssary or expedient to be decided for 
rectification of thc register. The exercise 
of thc power is, however, discretionary, 
having regard to thc person who is the ap- 
Iilicant before thc Court, and to all tlie facts 
and circumstances of the case. 37 Bom. 
L.R. 004=160 I.C. 638=1036 B. 24. 

I'lNAi.iTY OF ORDF.R. — Any orclcr f)asscd by 
tlic Court l)ringing the name of a person 
as a rontrilnitory on thc list of contribu- 
tory is a final order, if not appcalctl against: 
and thc tjucstion as to tlie liability of s\irh 
person as confrihutorv cannot be rc-opened. 
95 I.C. 252=1026 1.. 414. 

liURDEN or PROOF AND COSTS OF CONTEST, — 

The burden of proving that his name was 
entered in thc register fraudulently or with- 
out sufheient cause under S. 38 (1) of thc 
Act. is upon thc applicant under tliis section 
who applies for removing his name from the 
register of shareholders; and if he fails to 
(liseharge the same, he will ho muletcfl with 
the costs of thc contest except under very 
special circumstances. 37 Bom. L.R. 004= 
I.C. 638=1936 B. 24. 

SunsCRIIlER TO MEMORANDUM OF ASSOCIA- 
TION. WHEN CTA.SF.S lo BE MEMBER. — A Sub- 
scriber to the memorandum of association of 
a company remains a member until surli time 
as cither the company, which is authorized 
by its Articles of Association to do so, ac- 
cept.s surrender of thc shares for valid rea- 
sons or tlie subscriber himself pays for the 
shares and validly transfers them lo some- 
body cl.se . Thc mere fact that the subscriber 
did not pay the share amounts and thc manag- 
ing agent thereupon struck off thc name of 
thc subscriber from thc list of directors and 
communicated to thc Registrar that he had 
ceased to be not only a director but also 
ceased to be a member, will not have the 
effect of ceasing his membership. Hence, 
when thc company went into liquidation, the 
Official Liquidator was held entitled to have 
such person includetl in thc list of contribu- 
tories. 133 I.C. 424=1931 A. 701. If such 
member is dead, his legal representatives 
would be liable, but in this case if the par- 
ties had acted for a long time on the footing 


that the member had ceased to be a member^ 
thc legal representatives, though made liable 
as contributories, would not be charged with 
interest. 1931 A. 701. It is well-settled that 
the signatories to thc memorandum of asso- 
ciation of a company become the first mem- 
bers of the company as from thc date of in- 
corporation mentioned in the Registrar’s certi- 
ficate. They are deemed to have become 
members of the company, and, on its regis- 
tration. to be entered as members on its re- 
gister of members. But neither this entry 
in the register nor the allotment of shares 
is a condition precedent. Each subscriber 
at once by subscribing irrevocably agrees to 
take from the company the number of shares 
placed opposite his signature unless all its 
share capital has already been allotted to 
other persons. The fact that no shares are 
allotted to him and that he has ceased to be 
treated as a member for a considerable time 
would not relieve him from liability as a 
member and to be included in the list of 
contributories settled under S. 184 . 32 S. 
L.R. 167=1938 Sind 187. Where a father 
applied for shares in a company for Ins 
minor sons, signed thc application form on 
their hchalf, paid the purchase-money by his 
own clic(|uc out of thc Bank accounts opened 
by him in their names, and dividends were 
crc<litcd to those accounts and the balance 
in those accounts was drawn out by thc 
minors wlicn they became of age. Held, 
that the father, when he signed the applica- 
tions on behalf of his minor sons, must be 
taken to know that the sons were incapable 
of contracting being minors, that therefore, 
be must be treated as thc owner of the 
shares, and that consequently he, and not 
bis sons, was liable to be put upon the 
of contributories. I.L.R. (1939) Lab. 299 
= 1939 Lab. 515. 

Pledgee of shares. — Where shares arc 
pledged with the company, the legal owner 
thereof is thc shareholder and not thc com- 
pany and it is thc shareholder alone that wilr 
be held liable for thc unpaid calls thereon. 


»4 I.C. 236=69 P.R. 1914. 

Rectification, when ordered.— When a 
;harelioidcr's estate has been taken over Dy 
he Court of Wards (this case was m y. 
?.), the register may be rectified by 
he name of thc Estate Collector m he 

)lacc of thc shareholder. 19^ A. 61^ 
[.C. 726. A person cannot be included ‘n 

thc list of contributoriM, if before 
ing up proceedings he has not only p 
sd his shares but has also a”**^**^ S 
in an action by the company *<> 
upon him; and he will also *** r.,- 

have thc register rectified by removing 
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(2) In settling the list of contributories, the Court shall distinguish between 
persons who are contributories in their own right and persons who are contributories 
as being representatives of or liable for the debts of others. 

185. The Court may, at any time after making a winding up order require 

Power r«,uir. delivery of “e"^ for the time being settled on the list 

property. contTibutorics and any trustee, receiver, banker, 

or officer of the company to pay, deliver, surrender 

or transfer forthwith, or within such time as the Court directs, to the official liqui- 
dator any money, property or documents in his hands to which the companv is 
pnnxa facie entitled. ^ ^ 


NOTES. 

name therefrom. 1926 L. 414=95 I.C. 
252. 

When rectification not ordered.— I f a 
person has been treated as a shareholder 
and he has acted as such, though there may 
have been some irregularity in the issue of 
shares to him, he will be estopped from 
denying his membership, and he will not be 
entitled to the removal of his name from 
the register. 54 P.R. 1915=28 I.C. 53. 
A person purchased some shares on condi- 
tion that he would be appointed chairman 
of the Local Board, and he was allotted 
shares and was also appointed chairman. 
But subsequently there was a breach of the 
condition by his dismissal from chairman- 
ship. The remedy of such a person is only 
by an action for damages and not by getting 
his name removed from the register of 
shareholders. 1936 L. 700. 

Sec. 185: Scope of Section. — Apart from 
this section, the Court possesses ample 
powers ex dehxio iustitxae to pass interim 
orders for protection and preservation of 
the subject-matter in dispute, pending the 
result of the litigation. 14 L. 68=1933 L. 
437. S. 185 only applies when it can be 
shown that the money or property covered 
by the order is, at the time of the order, is 
in the hands of the party ordered to deliver 
them up. 41 C.W.N. 975. The Court is 
not authorized to come to any final decision 
as to title under this section. 163 I.C. 3TO 
= 1936 L. 408. That may subsequently be 
done under S. 186 or S. ^5. 1936 L. 408. 

The section applies even where a lien is 
claimed on tlie property of the company, 
and the Court can order the property to be 
put into Court before adjudicating the truth 
or validity of the lien claimed. 1936 L. 408. 
The Court cannot, by a summary order 
under this section, order the refund of 
money realized by a creditor of the Bank 
under liquidation before the order of wind- 
ing up was passed but after the Bank had 
passed a resolution stopping payment of 
debts. 46 P.R. 1915=29 I.C. 265. The 
proper course for the liquidator will be to 
file a regular suit like other claimants to 
recover the amount realized by such a cre- 
ditor. 29 I.C. 265. S. 185 does not of 
course contemplate an elaborate enquir>', 
but the Court has a discretion to decide 
whether any particular claim made can or 
cannot be conveniently dealt with under the 


section. An application by the Official 
Liquidator under the section against an ex- 
managing agent of the company for pay- 
ment of sums overdrawn by him while he 
was managing agent is maintainable and not 
excluded by the mere fact that he had ceas- 
cd to be an agent before the commencement 
of liquidation proceedings. If in such ap- 
plication, the agent prays, that his claims to 
credit as against the company in respect of 
arrears of salary due to him and in respect 
® suits against him as agent it 

will not be proper to disallow the claims 
and to drive him to a separate suit, it is 
only fair that his claims against the com- 
pany must be considered in the application 
Itself. Nor will the Court be justified in 
treating an application under the section as 
If It were an ejectment suit and seeking to 
ascertain the rights of the parties only as on 
the date of the initiation of the proceedings. 
Ihe proper course w-ould he to take an 
account m respect of such of the items as 
the agent would be entitled to retain either 
under S. 217 of the Contract Act or under 
the terms of the agreement between the par- 
Ues and of the Articles of the Association 
of the company; and the balance of the 
amount claimed by the liquidator would be 
he amount ^rtma facie payable by the agent 

ORDERS-PRACnCE.-It should 
not be laid down as a rule of procedure 
that ex parte orders should be passed ordi- 
narily where proceedings arc taken under 
this section. Ex parte orders should be 
granted ^ylth the greatest caution and where 
rapid action is desired, it is always possible 
under the rules of the Court to serve with 

^ave. notice of any application to the 

Court. 6Bom.L.R. 790. 

Secs. 185 and 188: Direction to refund 
MONEYS PAID— Jurisdiction op Court— 
Limits. --Where an application was made 
by the liquidators, asking the Court to 
direct certain persons to refund sums paid 
to them by the managing agents, after 
winding up petition, it was held that 
p. 185 empowered the Court exercis- 
ing jurisdiction under the Act to re- 
quire contributories and certain others to 
deliver up money, etc., in their hand to the 
liquidator and that neither S. 185 nor S. 188 
gave the Court any power to pass orders 
agamst persons other than those mentioned 
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1 86 . (i) The Court may, at any time after making a winding up order 

Power .o order payment of “.S H <^°'?‘ributOry for the time being 

debts by coniributory. settled on the list of contributories to pay, m manner 

f. , directed by the order, any money due from him or 

Irom the estate of the person whom he represents to the company exclusive of any 
money payable by him or the estate by virtue of any call in pursuance of this Act. 


NOTES. 

in S. 185 of the Act, and that hence the 
Court had no jurisdiction to pass orders for 
the payment asked for by the liquidators. 
1940 A.L.J. 739=1. L.R. (1940) All. 730 
= 1940 All. 514. 

Sec. 186: Scope of Section. — This sec- 
tion as well as S. 235 empowers the Court 
to make an order apfainst the person com- 
plained against, but neither of them profes- 
>es to confer a new right on the person ap- 
plying. The power of the Court is, how- 
ever, restricted from proceeding motu. 
55 A. 912=1933 A.L.J. 1203=1933 A. 789 
(F.R.). This section docs not create new 
liabilities or confer now rights on the liqui- 
<lator but merely provides a summary pro- 
cedure in the winding up Court against deb- 
tor-contributories for enforcing existing 
liabilities. The power of the Court under 
this section is discretionary, and it is not 
bound to pass an order for payment under 
this section and may order the liquidator to 
file a separate suit. 54 A. 1067=f)4 M.L. 
T. 403=1933 P.C. 63=60 I.A. 13 (P.C.); 
59 P.R. 1915=31 I.C. 54; 4 L. 109=74 I. 
C. 600. Though the jurisdiction under 
this section is permissive, it ought not to be 
refused in the absence of cogent reasons, 
whcti a fit case is made out for its exercise. 
36 P.F<. 1916=31 I.C. 746. When tlicrc 
has been a valid call prior to liquidation 
and the date for its payment lias passed, it 
becomes a debt due from the shareholder 
to the company and is just like any other 
debt. When subsequently the company 
goes into liquidation, that debt, becomes an 
asset of the company which have to he rea- 
lised by the liquidator. It has lost its cha- 
racter as a call has become a <lcbt and as 
such is realisable by the liquidator as any 
other debt or asset. Tlie Court has no 
jurisdiction at all to question the propriety 
of a liquidator seeking to gel in a debt due 
to the company prior to the Iiqui<lation 
under S. 18C of the Companies Act. 1942 
A.W.R. (H.C.) 4. 

Application of Section. — It is not com- 
petent to a transferee of the debts and calls 
due from contributories to obtain an order 
under this section. An application by such 
a person, not being one on behalf of the 
company or for its benefit, is not maintain- 
able. 59 I.C. 538. An order passed under 
this section in any person’s favour is exe- 
cutable by him. But if he transfers the 
order in favour of any other person, that 
other person (the transferee) should first 
apply to the Court to get himself substitut- 
ed in the place of his transferor, and it is 
only then that he would be entitled to apply 


for execution. Ss. 200 and 201 of this Act 
are subject to the provisions of O. 21 R. 
15. C. P. Code. 92 P.R. 1918=47 I.C. 
907. Where the Memorandum of Associa- 
tion shows that one of the objects of the 
company is to manage estates, it entitles the 
company to act as a IiQuidator of another 
company ; and once the company having been 
appointed a liquidator and having accepted 
tlic position the legality of the appointment 
cannot be questioned in proceedings of a 
payment order under S. 186. 1936 L. 276 
= 162 I.C. 306. 

Defence. — In summary proceedings insti- 
tuted under this section, every objection is 
just as open to the person sought to be 
charged as it would have been if a suit had 
been brought by the liquidator in the com- 
pany’s name for the same money. Thus, if 
at the date of the application by the liqui- 
dator under this section to recover certain 
monies, a suit by him in the name of the 
company for tlie recovery of the said monies 
would have been dismissed as barred by 
the Limitation Act, the Court would have 
no power to order payment of such monies 
to the liquidator under this section. 54 A. 
1067 (P.C.) (noted supra). But it is not 
open to a shareholder who has been settled 
on the list of contributories to plead, in 
proceedings taken against him under this 
section, that he was improperly so settled. 

41 P.L.R. 1915; 71 I.C. 724=1923 A. 85. 

“Money due”, meanino of. — The words 
“money due” in S. 186 refer to money due 
and recoverable in a suit instituted by the 
liquidator in the company’s name at the date 
of the application under the section. 54 A. 
1067 (P.C.) (noted supra). This mean- 
ing has been given to the expression on the 
basis that the section deals only with proce- i 
dure for enforcing payment and docs not 
purport to impose any liability. The term 
"money due” in its primary sense denotes an 
existing debt w’hcthcr or not the right to re- 
cover the same is harred under the Limita- 
tion Act. Under the Limitation Act the 
[Icbt is not extinguished but only the renicdy 
to recover it is barred. The term used in 
the articles of association or any contract 
nay be taken to include a barred debt ais^. 
f the context permits. 36 Bom.L.K. OiS— 

1934 B. 97. , , 

“At any time”.— The use of the 
‘at any time” in the section was not 
:d to over-ride the provisions of the Limi 
ation Act. The Court cannot order pay 
nent of a time barred debt, under this 
ion. The words can only mean 
n the course of liquidation 
lommencing from the date of the 
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(2) The Court in making such an order may, in the case of an unlimited 
^how to the contributory by way of set-off any money due to him or to 
the estate which he represents from the company on any independent dealing or 
contract with the company, but not any money due to him as a member of the com- 
pany in respect of any dividend or profit; and may, in the case of a limited company, 
make to any director whose liability is unlimited or to his estate the like allowance i 

Provided that, in the case of any company, whether limited or unlimited, 
when all the creditors arc paid in full, any money due on any account whatever 
to a contributory from the company may be allowed to him by way of set-off against 
any subsequent call. 

187. (i) The Court may, at any time after making a winding up order, and 

Power ofCourt to make calls. before or after it has ascertained the sufficiency 

assets of the company, make calls on and order 
payment thereof by all or any of the contributories for the time being settled on the 
list of the contributories to the extent of their liability, for payment of any money 
which the Court considers necessary to satisfy the debts and liabilities of the company 
and the costs, charges and expenses of winding up, and for the adjustment of the 
rights of the contributories among themselves. 


NOTES. 

up order. 4 L. 109=174 I.C. 600=1924 L. 
S3 . 

CoNTRinuTORY, PARTNER OP HRM.— Where 
the principal partner of a firm had signed 
the promissory notes in favour of the com- 
pany which went into liquidation subse- 
quently, and the principal partner has been 
settled on the list of contributories and not 
the firm, still it is open to the liquidator 
to select him from among the partners and 
call upon him as contributory to liquidate 
the whole debt. 4 L. 239=77 I.C. 338. 

Sec. 186 (2): Contributory of limited 
COMPANY, IP entitled TO SET-OFF. — Sub-S. 
(2) to S. 186 permits a limited riglit of set- 
off to a contributory when the company is 
unlimited and as no mention whatsoever is 
made as to his rights where the company 
is limited, it follows, that he has no such 
right of set-off, if the company be limited. 
1938 A.L.J. 925=1938 All. 613. Se£ also 
1942 A.W.R. (H.C.) 4. There is nothing 
in S. 186 which can reasonably be construed 
as a general deprivation of contributories to 
companies in liquidation of the right of set- 
off. 1940 A.L.J. 826=1. L.R. (1941) All. 
153=1940 All. 544 (F.B.). also 1942 
A.W.R. (H.C.) 4. 

Liability of representative contribu- 
tory — Extent op. — The contributory wlio is 
called by the Court to pay as the representa- 
tive of a deceased shareholder is liable to 
contribute only to the extent of the assets, 
if any, which may have come into his hands 
from the deceased shareholder. 10 P. 249 
= 12 P.L.T. 215=1931 P. 44. 

Jurisdiction. — A District Judge, who has 
been onpowered under S. 3 of the Act, has 
jurisdiction to order payment under this 
section, even if some of the contributories 
reside outside British India. 15 L. 302= 
1934 L. 362. The provisions of S. 186 (1) 
are not mandatory and it is open to the 
Court exercising jurisdiction in the winding 
up of a company in its discretion to grant 


«ject an application under S. 186. 
If the Court refuses to make an order under 
S. 186 (1) the liquidator to enforce his 
claim against the contributory must proceed 
by way of a civil suit in which the contri- 
butory is entitled to maintain the ordinary 
legal defences to such a claim. 1940 A.L. 
J- 8^=I.L.R. (1941) All. 153=1940 All. 
544 (F.B.). Order under S. 186 not a 
decree within the meaning of that word in 
S. 73, C. P. Code. See 15 Luck. 332=1940 
Oudh 237=1910 O.W.N. 132. 

Sec. 187: Scope of Section.— The sec- 
tion IS not restricted to original calls but 
includes also unpaid calls before the wind- 
ing up. 67 P.R. 1911=12 I.C. 958. So, 
the balance of the price of shares for which 
a call has been made before liquidation can 
be recovered by a summary action by the 
official liquidator. 12 I.C. 958. Where, 
before the settlement of the list of contri- 
butories, a liquidator called on a contribu- 
tory to pay and the contributor>' paid the 
same, some years afterwards when the list 
was settled and the Court passed formal 
orders under this section, a new liquidator 
demanded payment from the same person. 

It was held that the contributory had not to 
pay th*e amount once again. 50 C 1049= 
36 C.W.N. 409=1932 C. 691. 

Liability of members. — The right en- 
forced by a Court in making calls is a statu- 
tory right of the creditors to enforce- 
against the shareholders of the company on 
Its insolvency, and not a right of the com- 
pany being enforced by the liquidator. 38 
A. 347=14 A.L.J. 349=35 I.C. 159. The 
calls arc recoverable by the liquidator even 
though they may have been time barred 

112 of the Limitation Act. So 
also, just as a claim, if brought by the com- 
pany, might be held to be barred by limita- 
tion, but not if brought by the official liqui- 
dator, in the same manner a claim which 
might be held to be barred by the C. P. 

C. if brought by the company can be pre^ 
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[S. 188 


bank. 


(2) In making the call the Court may take into consideration the probability 
that some of the contributories may partly or wholly fail to pay the call. 

188. The Court may order any contributory, purchaser or other person 

„ , from whom money is due to the company to pay the 

Power .0 order payment mto >[* * * *] the account of the o^ial 

liquidator ^[in any scheduled bank as defined in clause 
{e) of section 2 of the Reserve Bank of India Act, 1934] instead of to the official 
liquidator, and any such order may be enforced in the same manner as if it had 
directed payment to the official liquidator. 

189. All moneys, bills, hundies, notes and othei securities paid and delivered 

^ , into ^[thc Bank where the liquidator of the Company 

account with account], in the event of a company 

being wound up by the Court, shall be subject in all 
respects to tlic orders of the Court. 


I.I'G. KEI'. 

* riic words “ ifjr Bank of Bengal, the Bank 
of Ntadras, or the Bank of Bombav, a.s the case 
may be, or an>- brancli (hereof, respectively, to” 
wen- omitted by S. loi of Act XXII of 193G. 

^ 'I hese words were inserted, ibid. 

^ These words were substituted for the words 

the Bank c»f BenRal, the Bank ol Madras, or 
the Bank of Bombay, or any brancli thereof, 
respectively ” by S. lOi. ibid. 

NOTES. 

ferred by the olTicial liquidator tinder the 
Companies Act. 50 A. 4/6=26 A.L.J. 
256=1928 A. 272. 

CaIXS and rnKFERKNCE SHARt HOl.DIJtS. — 
Uncalled share money upon issued shares at 
the dale of the winding up of a comitany 
forms part of the assets or capital of the 
company. The preference shareholders 
beiuK entitled in winding up to return of 
capital in priority to other shares, unpaid 
ordinary share capital can be called up to 
meet tlic amount retjuired to pay the pre- 
ference share capital, and tlie preference 
share capital can be repaid to the preference 
shareholders out of calls made upon the 
ordinary shareholders to the c.xtcnt of the 
unpaid capital on the issued shares. Sucli 
payment of course is subject to the discharge 
of all debts owing by the company and pay- 
ment of charges ranking prior to the jirc- 
ference shares. Where the memorandum 
of association of a company provides that 
‘‘No flividend shall be payable except out of 
the net profits arising from the business of 
the company," there can be no dividend pay- 
able to the preference shareholders from 
the amount of the share capital when there 
have been no profits, although under the 
articles of association preference shares 
confer the right to a fixed cumulative pre- 
ferential dividend. 1941 Mad. 806= (1941) 
2M.L.J.94. 

Jurisdiction. — The only Court which can 
enforce an or<lcr passed by a High Court 
under this section ordering payment by a 
contributory in respect of a call against tlic 
property of the contributory situated in a 
mofussil district in that province, is the 
High Court and not the District Court of 


the mofussil district. 57 M.L.J. 723=30 
L.W. 849 ; 6 P. 132. In a personal action, 
a decree pronounced by a Court of a foreign 
state in absentem. the defendant not having 
submitted to its authority, is by international 
law a nullity. Where the defendant, who is 
a shareholder in a company registered in an 
Indian State and is a resident of British 
India, does not appear before the Slate 
Liquidation Court, before which the liqui- 
dation proceedings in respect of the com- 
pau)- are started, and docs not submit to the 
jurisdiction of the Liquidation Court, a call 
order made against him by the Liquidation 
Court, in absence of an express agreement 
in the Articles of Association that the dis- 
putes with the shareholders should be settled 
by the State (Tourt, is without jurisdiction 
and cannot be enforced as such in British 
India. It is necessary that the liquidator 
suing the defendant in British India should 
prove all necessary facts to establish his 
liability. It is also necessary, in order to 
allow the plaintiff to succeed, that the call 
order for the particular amount was neces- 
sary and just. The mere fact that the call 
order was made docs not amount to such 
proof. 40 P.L.R. 819=1938 Lah. 559. 

Sec. 188: Scope of Section.— /V com- 


pany judge has no jurisdiction to pass an 
^rdcr against a person who has entered into 
1 contract with the liquidator during uie 
:oursc of the liquidation for payment of 
[he money due from him in «i bank and to 
lirect the execution of the order as a 
dmplc money decree. S. 188 of (he Com- 
panies Act docs not give jurisdiction to a 
liKlgc to enforce an order against persons 
pthcr than contributories, or persons rntri- 
ioned in S. 185. The word "purchaser m 
5. 188 means the purchaser of the •ntcrest 
)f a contributory. As regards the words 
■or other persons from whom "loncy ^ 
hie," this has a reference to a PCf^on ‘ro^^ 
vhom money is due under S. 

.s it is intended that an order enfo^r^ 

laymcnt should be made. 1^^.^ ' 

oiA A L I 741. On tins section, sef ajsu 

9^ A.L.J ‘ 739=1940 All. 514. cited und . 

;. 185, supra. 
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190* (i) An order made by the Court on a contributory shall (subject to 

^ any right of appeal) be conclusive evidence that the 

elusive evidence. ^ money, if any, thereby appearing to be due or ordered 

to be paid is due. 

(2) All other pertinent matters stated in the order shall be taken to be 
truly stated as against all persons, and in all proceedings whatsoever. 

191. The Court may fix a time or times within which creditors are to prove 

o , , . „ their debts or claims, or to be excluded from the 

not proving inTime^ benefit of any distribution made before those debts 

are proved. 


Adjustment of rights of con- 
tributories. 


192. The Court shall adjust the rights of the 
contributories among themselves, and distribute any 
surplus among the persons entitled thereto. 


193. The Court may, in the event of the assets being insufficient to satisfy the 
Power to order costs. liabilities, make an order as to the payment out of the 

, assets of the costs, charges and expenses incurred in the 

winding up in such order of priority as the Court thinks just. 

* 94 * (0 When the affairs of a company have been completely wound up, 

Di.««olution of company. Court shall make an order, that the company be 

, ,, , .. . . dissolved from the date of the order, and the company 

shall be dissolved accordingly. ^ ^ 

I . reported within fifteen days of the making thereof 

by the official liquidator to the registrar, who shall make in his books a minute of 
the dissolution ol the company. 

(3) If the official liquidator makes default in complying with the require- 
ments of this section, he shall be liable to a fine not c.xceeding fifty rupees for every 
day during which he is in default. ^ 


Extraordinary powers of Court. 

* 95 - (0 The Court may, after it has made a winding up order, summon 

Power to summon persons before it any officer of the company or person kno\\’n 
suspected of having property or suspcctcd to have in his possession any property of 
of company. the company, or supposed to be indebted to the company 

or any person whom the Court deems capable of giving information concerning 
the date, dealings, affairs or property of the company. 


NOTES. 

Sec. 191: Failure to prove within time. 
— A creditor failing to prove his debt in 
time is not precluded from coming in at a 
later stage to prove his claim, and it docs 
not necessitate his resorting to a suit with 
special leave of the Court. The only 
penalty is that prescribed in the latter part 
of the section. He will be excluded from 
the benefit of any distribution that may have 
been made before he proved his debt, and he 
can only claim a proportionate share in such 
assets as may remain undistributed at the 
time when he proves his claim and without 
disturbing any distribution made before such 
proof. 27 M. 496. 

Proof before appointment of liquidator. 
— The Court cannot pass an order in tlie 
winding up proceedings admitting the proof 
of any debt due to any particular creditor, 
before a liquidator is appointed. 9 A. 180. 


Sec. 194.— An assignee of a payment 
r liquidation Court, can get 

relief from the Court even after the disso- 
lution of the company. 67 I.C. 443 - 40 P. 

I.C. 286. The liquidator may, 
although he becomes functus officio in liqui- 
dation, complete a formal act like giving a 
transfer in writing for a decree which has 
alr^dy been transferred, even after disso- 
lution. 54 M.L.J. 663=1928 M. 478. 

Dissolution mav be declared void. — It is 
open to the Court under S. 243 of the Act 
to declare the dissolution to be void, and 
thereupon all proceedings may be taken as 
might have been taken if the company had 
not been dissolved. 

Sec. 195: Scope of Section. — An order 
under this section will be made only if it 
IS likely to lead to some beneht to the credi- 
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[S. 195 

(2) The Court may examine him on oath concerninej the same either hv 

word of mouth or on written interrogatories, and may reduce his ans^^s’to wTtiS 
and require him to sign them. • 

(3) The Court may require him to produce any documents in his custody 

or power relating to the company ; but, where he claims any lien on documents 

produce^d by him, the production shall be without prejudice to that lien, and the 

Court shall have jurisdiction in the winding up to determine all questions relating 
to tnat lien. o 


NOTES. 

tors. Tt is in the discretion of the Court. 
aItIioiip:h such discretion has to be exercised 
judicially. 40 P.R. 191S=28 T.C. 2S6. 

Scope of Sections 195 and 196 distin- 
cuiSHED. — The scope of an examination 
under S. 195 is to seek information on mat- 
ters which may he just or beneficial for the 
windintf up of the company. If the conduct 
of persons connected with the information 
or manajjement of the companj' is to he 
investigated, that must be done under 
S. 196. The scope of these two sections is 
quite different. The first one is intended 
to be used for the purpose of promoting 
the liquidation proceedings while the second 
section is primarily intended to investigate 
the conduct of those who have been charged 
with its affairs. 130 T.C. 409=1931 L. 8. 

Power of Court.— The powers of the 
Court given by this section arc very wide 
and it is not necessary that the Court must 
first determine that the person called upon 
to furnish information does actually possess 
that information. If the Court has reason 
to think or even if an allegation is made 
that a certain person is in possession of 
information which would be useful for the 
purposes of the winding iij) of tlic company, 
the Court is entitled to call upon him to 
appear in Cotirt and to examine him. If a 
party is entitlcrl to take part in or to con- 
duct an examination, the ordinary rule is 
that he is entitled to do so with the help of 
counsel. There is nothing in this section 
which bars the assi<;tancc of counsel for the 
Official Li(|uidator for an inciuiry under this 
section; although the Court lias a fliscretion 
as to whether the services of a counsel 
should be allowed to the Official Liqui<lator 
or not. 130 I.C. 407=1931 L. 8. 

Ru.HT of PF.TiriONINr, CrUUTOK to ATTF-ND- 

ancf: and conduct ok examination. — 
Where the liquidator refuses to act or 
where he has not the means to act, the 
Court can give the conduct of the exami- 
nation to a pctitioning-crcditor ; and the 
Court has a discretion also to allow a 
creditor to attend, even while the official 
liquidator has the conduct of the exami- 
nation, But such discretion has not to be 
exercised except in very extreme cases. The 
examination under this section is a private 
one, and it would be an invasion of this 
privacy if petitioning creditors and others 
were allowed to attend, and particularly so 
when the petitioning creditor who seeks to 
attend is engaged in litigation with the 
company in liquidation. 1924 R. 24=1 R. 


384_83 I.C. 3. The depositions made 
under the provisions of S. 195 and obtained 

K “"^er R. 174 of the 

Ch. XXXI of the Original Side Rules made 
under the Companies Act, are to be re- 
garded as private documents. The Liqui- 
dator is, therefore, not entitled to refer to 
them in any other proceedings. I.L.R. 
(1940) 1 Cal. 28=44 C.W.N. 512=1940 
Cal. 488. A suit was filed by the Liqui- 
dator on behalf of a company for setting 
aside the purchase of the stock-in-trade and 
assets of the company by one of the defen- 
dants. In that suit, the Liquidator applied 
for the appointment of a receiver of the 
assets of tlic company and in the petition in 
support of his application, while referring 
to the examination under S. 195, stated that 
the facts elicited by such examination clearly 
indicated a well-designed conspiracy to 
defraud the creditors of the company. 
Tliereupon, the defendants who were 
examined under S. 195 of the Act at the 
instance of the Liquidator, applied for 
obtaining copies of their depositions. Held, 
that in the above circumstances, each of the 
defendants was entitled to have a copy of 
his own deposition upon his counsel under- 
taking on Iiis behalf to prevent communi- 
cation of his deposition to his co-defen- 
(lants or their solicitors or counsel. I.L.R. 
(1940) 1 Cal. 28=44 C.W.N. 512=1940 

Cal. 488. 

Inspection nv public officf.r.-|-I ublic 
officers charged with the investigation of 
criminal offences, such as the Deputy Super- 
intendent of Police, may be allowed by the 
Court to inspect the depositions made by a 
person under this section who is believed to 
he involved in a criminal offence, so as to 
inform himself of anything that may come 
to light on such inspection. He should not, 
liowcver, be allowed to take copies of the 
depositions but may be allowed to take notes. 

57 I.C. 424=1930 C. .521. 

Appeal.— An order directing the dir^tors 
of a company to appear before the LOim 
for examination as to their dealings in res- 
pect of the affairs of the company oy 

the High Court is not a judgnicnt ^ 

meaning of CL 15 of the Let " s 

and hence is not when 

109 I . C. 704=1928 C. ^5. However wh^ 

a District Judge ‘'on summons 

raised by the managing “^‘^"minatlon under 
issued to them for their examination, 

this section, and ordered l^cir , . lining 

it was held that this appealable, 

their liability to be examined was apps^ 
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(4) If any person so summoned, after being tendered a reasonable sum for 
his expenses, refuses to come before the Court at the time appointed, not having 
a lawful impediment (made known to the Court at the time of its sitting, and allowed 
by it), the Court may cause him to be apprehended and brought before the Court 
for examination. 

196. (i) When an order has been made for winding up a company by the 

^ . Court, and the official liquidator has applied to the 

minadonofpro™o«“‘"^^^ Court Stating that in his opinion a fraud has been 
tors, cic. committed by any person jn the promotion or formation 

of the company or by any director or 6ther officer of 
the company, in relation to the company since its formation, the Court may, after 
consideration of the application, direct that any person who has taken any part 
in the promotion or formation oT the company, or has been a director, manager or 
other officer of the company shall attend before the Court on a day appointed by 
the Court for that purpo.se, and be publicly examined as to the promotion or for- 
mation or the conduct of the business of the company, or as to his conduct and 
dealings as director, manager or other officer thereof. 

(2) The official liquidator shall take part in the examination, and for that 
purpose may, if specially authorised by the Court in that behalf, employ such 
legal assistance as may be sanctioned by the Court. 

(3) Any creditor or contributory may also take part in the examination 
either personally or by any person entitled to appear before the Court. 

(4) The Court may put such questions to the person examined as the Court 
thinks fit. 

(5) The person examined shall be examined on oath, and shall answer all 
such questions as the Court may put or allow to be put to him. 

(6) A pei'son ordered to be examined under this section may at his own cost 
employ any pci-son entitled to appear before the Court, who shall be af liberty to 


NOTES. ‘ 

10 L. 806 (F.n.) = 117 I’.C. 985=1929 L. 
707; 1931 L. 8. But the appeal will lie 
against the final order only, and not against 
the preliminary order merely issuing the 
summons. 10 L. 806. 

Sec. 196: Scope of the Section. — See 
130 I.C. 407'=1931 L. 8, noted under S, 195, 
supra. See also 98 I.C. 599=1926 L. 385 
to the same effect. 

Duty of Court. — The terms of this sec- 
tion arc very wide and the Court should 
consider the matter judicially and can pass 
order only on being satisfied that there is 
reasonable ground for the allegation of 
fraud upon the facts stated in the applica- 
tion. It is not, however, necessary that the 
charge of fraud should be specified in the 
application with the same precision and 
particularity as may be necessary in a crimi- 
nal complaint under the I.P, Code. 56 
A. 496=1933 A.L.J. 229=1933 A. 366. 

Effect of ex parte order. — When the 
Court has passed an ex parte order for the 
public examination of an officer on an appli- 
cation of the liquidator, the only objection 
that can be raised by the officer for his 
examination is one of jurisdiction. He will 
not be entitled at that stage (t.e., before 
his public examination) to show that the 
charge of fraud is incorrect, 56 A. 496. 

Appeal. — An order passed for the public 
examination of an officer of the company is 

C CM.— 214 


appealable. I.R. 1932 L. 658, and in the 
particular facts of that case, the appeal was 
held to be barred by limitation. An order 
refusing an application for inspection under 
sub-section (7) is also appealable. 96 I.C. 
755=1926 L. 246. 

Sec. 196; Cl. (5): Examination, scope 
OF. — When once the official liquidator has 
made out a prima facie case of fraud against 
an officer, the examination need not be con- 
fined to the particular fraud mentioned in the 
application of the liquidator. 56 A. 496= 
1933 A.L.J. 229=1933 A. 366. 

Sec. 196; Cl. (7). ‘In Civil Proceed- 
ings’. — The use of the words ‘in civil pro- 
ceedings’ show that the statement of the 
person examined is unconditionally admis- 
sible in evidence in civil proceedings only; 
and that in criminal proceedings also against 
him it would be admissible but only subject 
to S. 132 of the Evidence Act. It was 
never intended by the use of these words 
that such statements should be entirely ex- 
cluded in criminal proceedings against him. 
This section was not intended in any way 
to override the provisions of the Evidence 
Act. 98 I.C. 599=1926 L. 385. 

Right to inspect.— The right of inspec- 
tion is confined to the creditors and contri- 
butories and the parties to the proceedings 
which are pending. 96 I.C. 755=1926 L. 
246. 
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put to him such questions as the Court may deem just for the nurnncp nf 
him to explain or qualify any answers given by him • Provided that if Iip ' • 

the Court may allow him such costs as in its discretion it may think fif. 

rnnr\ examination shall be taken down in writing and shall he 

* i^y* signed by, the person examined, and may thereafter be used 

anv credit shall be open L t^e inspection of 

time. examination from time to 

. (9) An examination under this section may, if the Court so directs and 

subject to any n.lcs in this behalf, be held before any District Judge or any 

officer of the High Court being an official referee, master,'^ registrar or deputy 
registrar, and the powcis of the Court under this section as to tL conduct of the 

197. The Court, at any time either before or after making a winding up 

Power to arrest absconding rLtrih.Urf probable cause for believing that a 
contributory. contributory is about to quit British India or othenvise 

to abscond or to remove or conceal any ofhis property, 
for ti e purpose of evading payment of calls or of avoiding examination respecting 
the affains of the company, may cause the contributory to be arrested and his books 
and papeis and moveable property to be seized and him and them to be safely 
kept until such time as the Court may order. 

198. Any powers by this Act conferred on the Court shall be in addition to, 

Savin" of other surm. of, any existing powers of instituting 

^ ... P‘*^^^^6ings against any contributory or debtor of the 

pany, 1 c cs a t of any contributory or debtor, for the recovery of any call 
or other sums. ^ ^ 

Enforcement of and Appeal from Orders. 

■ 99 - ■All orders made by a Court under this Art may be enforced in the same 

Power to enforce orders. m.Tnnrr in which dcciccs of such Court made in any 

suit pending therein may be enforced. 

200. Any ijrder made by a Clourt for or in the course of the winding up of 
Ora/>r i-. ^ company shall be enforced in any place in British 

Urder made jn any Oourt t.. r .1 .1 i • 1 • 1 1 !-i • •• . 

to hr enforced by other Quirts. Other than that in which such Court IS Situate, 

by the Court that would have had jurisdiction in 
respect of such company if the registered office of the company had been situate 


NOTKS. 

Sec . 199: Power of Court.— The com- 
pany judge has jurisdiction to enforce com- 
pliance with the provisions of the Act, though 
there is no express power conferred on him 
by the Act. Thus, he may order a company 
to deliver a copy of the register of mem- 
bers to a shareholder even though there may 
be no express provision in the Companies 
Act, empowering him to do so. 1936 A. 
568. The Court has also power to issue a 
mandatory injunction for enforcing com- 
pliance with the provisions of the Act, even 
though the proceedings arc of a summary 
nature. 1936 A. 568. 

Sec. 200: Exf.cution of orders of High 
Court in different Province. — An order 
made by the High Court of one province 
can be enforced in another province; only 


by the High Court of that province; and 
the order cannot be sent to a District 
of that province directly nor could the liqui- 
dator be allowed to directly apply for exe- 
cution in the District Court where the pro- 
I>crty of the contributory may be situate. 
6 P. 132=8 Pat.L.T. 577; 53 M. 147=57 
^f.L.J. 723=1930 M. 74. Where an appli- 
cation is made by the official liquidator to 
the High Court for an order dirwting the 
District Court within whose jurisdiction tiio 
property of a contributory is situated; 
force the payment order made by 
Court of another province in the 
the winding up of a company; it no 
pet.nt for the High Court to 
official liquidator to apply to the 
Court concerned for enforcing the • 
38 M.L.J. 377=1927 M. 271. But a con 
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at such other place, and in the same manner in all respects as if such order had 
been made by the Court that is hereby required to enforce the same. 


201 . Where any order made by one Court is to be enforced by another 

. Court, a certified copy of the order so made shall be 
p.oduced to the proper officer of the Court required to 
eniorce the same, and the production of such certified 
copy shall be sufficient evidence of such order having been made ; and thereupon 
the last-mentioned Court shall take the requisite steps in the matter for enforcing 
the order, in the same manner as if it were the order of the Court enforcing the same. 


202 . Re-hearings of and appeals from, any order or decision made or given 

Appeals from orders. matter of the winding up of a company by the 

^ourt may be had in the same manner and subject to 
the same conditions in and subject to which appeals may be had from any order or 
decision of the same Court in cases within its ordinary jurisdiction. 


NOTES. 

trary view has been taken in Allahabad. 54 
I.C. 384, According to the Madras High 
Court, the proper precedure to be adopted 
on such an application would be to treat the 
order passed by another High Court in the 
same manner as a decree passed by this High 
Court; and to transfer it for execution to 
the District Court concerned. 25 L.W. 113. 

Sec. 202; Scope of Section. — This section 
is wide enough to cover appeals against any 
order made in the matter of winding up of 
a company; provided such an order finally 
decides a dispute between the parties or 
deprives the appellant of an important an<i 
substantial right and is not a mere formal or 
an interlocutory order. 10 L. 806=1929 L. 
707 (F.B.); 1926 L. 246; 130 I.C. 407= 
1931 L. 8. An order refusing copies of 
certain documents to the appellants was held 
appealable in 10 L. 806. So also in respect 
of an order passed for the examination of a 
director. 28 I.C. 280=40 P.R. 1915; and 
in respect of an order passed against the 
managing agents for their examination being 
conducted by the OflTicial Liquidator through 
a counsel. 130 I.C. 407=1931 L. 8. 

Re-heaung. — The rc-hearing of any order 
made in ihe matter of winding up can only, 
take place before a Court of appeal. But 
an order which has been obtained ex parte 
or which is in truth a nullity may be dis- 
charged by the Court which made it. 1 L. 
187=55 I.C. 820. See also 72 I.C. 106= 
1923 A. 429. A liquidating judge may re- 
call a wrong order and rectify a mistake. 
13 P.L.R. 1919. 

Right op Appeal. — There is no right of 
appeal under this section to persons who 
were neither auditors nor contributories of 
the company under liquidation, but who had 
only a prospective interest to be appointed 
as secretaries and agents if the company 
should he revived. Nor docs it matter that 
they were the persons who originally pro- 
pounded the scheme and were parties in the 
lower Court. 33 Bom.L.R. 1495. Where the 
directors of a company wish to prefer an 
appeal against an order directing the wind- 
ing up, they should, not\vilhstanding the 


official liquidator's appointment in the mean- 
while, prefer the appeal in the company’s 
name. If a majority of the contributories 
^ncur in the filing of the appeal , the appeal 
is, in truth, that of the contributories. 38 

M.L.J. 783=55 M. 180 
.C.). An appeal against a compulsory 
winding up order is not incompetent merely 
by reason of the fact that the company as 
such has not been impleaded as a party; 
when it is in fact substantially represented 
wfore the Court by its director sharehol- 
ders, all of whom are parties to the appeal 
I.L.I^ (1941) Lah. 680=1941 Lah. 134. 
The Official Liquidator is not a necessary 
party to an appeal against a compulsory wind- 
ing up order. On the other hand, it is desirable 
that as a general rule, he should be made 
a party to such appeals in order to prevent 
possible collusion amongst interested parties 
and to ensure that all the necessary facts 
are hid before the Court and that the pro- 
ceedings are conducted according to law 
I.L.R. (1541) Lah. 680=1941 Lah. 134. 

Only single appeal against ordei^ of 
District Judge. — There is only one appeal 
against the decision or order of a District 
Judge, in cases which are within his ordinarj* 
original jurisdiction, and. hence; there can 
be only one appeal against any decision or 
order passed by him in the winding up pro- 
ceedings. 34 P.R. 1913=22 I.C. 250. 

ApPt^AL FROM ORDERS IN WINDING UP UNDER 

SUPERVISION OF Court.— Under S. 225 orders 
passed in winding up under supervision of 
Court are placed on the same footing as 
orders passed in winding up by the Court. 
Hence an appeal is competent from such 
orders also. 158 I.C. 853=1935 L. 174. 

Appeals were held to lie in the case of 
THE FOi^owiNC ORDERS. — (j) An Order refus- 
ing copies of certain documents to the appel- 
lants. 10_ L. 806. (ii) An order passed for 
the examination of a director under S. 196. 

28 I. A. 286=40 P.R. 1915. (tii) An order 
passed against the managing agents for their 
examination being conducted by the official 
Ihuidator through a counsel. 130 I.C. 407 
— 1931 L. 8. (iv) An order passed under 
S. 237 directing the official liquidator to pro- 
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Voluntary winding up. 

Circumstances in which 
company may be wound uo « a 

voluntarily. 203. A company may be wound up voluntarily 

(0 when the period if (any) fixed for the duration of the company bv the 
articles expires, or the event (if any) occurs, on the occurrence of which the articles 
provide that the cornpany is to be dissolved and the company in general meeting- 
nas passed a resolution requiring the company to be wound up voluntaiily; 


NOTES. 

secutc certain persons for criminal offence. 
1931 C. 12=132 I.C. 474. (iv) The order 
of Judge sitting on the original side of the 
High Court, declaring that certain proxies, 
used in the statutory meeting held under 
S. 153 for the purpose of approving a scheme 
of arrangement , were invalid , and that 
another meeting should be held. 10 R. 189 
— 137 I.C. 444=1932 R. 96. (vi) An order 
rejecting a scheme. 10 R. 438=1932 R. 
154; 10 R. 189; 27 Bom.L.R. 655. A 
creditor who is aggrieved by an ortler sanc- 
tioning a scheme could also apply to the 
Court for leave to appeal against the order. 
41 C.W.N. 599=1937 Cal. 667. (vti) An 
order passed by the Court bringing or refus- 
ing to bring the name of a person as a con- 
tributory in the book. 41 P.L.R. 1915= 
28 I.C. 95. See also 79 P.R. 1919. 

AhPKALS were HEX'D NOT TO ME IN THE CASE 
OF -THE FOLLOWINO ORDERS. — (i) The framing 
of issues by a Court in a petition for the 
winding up of the company is not an “order" 
and is not appealable. 16 I.C. 794. (ff) An 
order of the Ii(|uidaling Judge reducing the 
remuneration of an employee of the official 
liquidators sauctiotied by the predecessor of 
the Judge. 1 L. 73=55 I.C. 928. 

Rf.vision. — Where the Registrar declared 
a certain company dissolved ; and an applica- 
tion for restoration of the same was re- 
jected; the order not being one passed in 
winding up proceedings, was held open to 
revision only, and an appeal memorandum 
which was filed against the rejection was, 
however, treated as a revision petition, 86 
I.C. 6.=;2=1925 T. 443. 

Secs. 202 and 235. — S, 202 is very wide 
in its terms and covers appeals against any 
order in the matter of the winding up of 
a company, provided such order finally deci- 
des a dispute between the parties or deprives 
the appellant of a substantial and important 
right and is not a mere formal and interlocu- 
tory order. The last part of .S. 202 which 
lays down that ‘appeal will be heard in the 
same manner, etc.' merely regulates the pro- 
cedure to he followed in the presentation and 
hearing of such appeals. Where a Petition 
under S. 235 is presented to the High Court 
against certain persons and the High Court 
passes an order holding the application to be. 
maintainable, its order is not of a merely 
formal or ministerial character, but finally 
decides points between the parties relating to 
substantial and important rights. Such an 


order is appealable under S. 202 and a party 
aggn^ed by the order is entitled to appeal 
to a Division Bench of the High Court under 
Cl 10 of the Letters Patent. 1938 Lah. 658. 

Sec. 203: Amendments by Act XXU or 
1936.— In clause (3) the words "and the 

expression of this section" have 

been inserted by the Amending Act. This 
is a mere consequential amendment. 

No VALID RESOLUTION FOR VOLUNTARY WIND- 
ING UP, Power of Court. — Where there was 
no valid resolution for voluntary winding 
up and no valid ground for making a wind- 
ing up order, but the Court passes the order 
for the compulsory winding up of the com- 
pany on the ground that the majority of the 
shareholders at a meeting were in favour of 
the winding up, it was held that it did not 
constitute sufficient ground for the compul- 
sory- winding up order. 49 C. 399=69 I.C. 
241 . 

Defective Extraordinary RES0LUTi0N,t 
F.KFECT. — If an extraordinary resolution pass- 
ed under the section does not provide that, 
by reason of its liabilities, the company 
cannot continue its business and that it is 


advisable to wind up. the defect is very seri- 
ous. 35 P.R. 1917=36 I.C. 943. If any 
irregularity is discovered in the passing of 
the extraordinary- resolution, after the super- 
vision order was passed, the order may be 
discharged on application to the appellate 
Court, and. if necessary, the time for filing 
Ihc appeal mav be extended. 36 I.C. 943. 
S>c also 151 I.C. 987=1934 R. 271; where 
in extraordinary resolution passed for volun- 
tary winding up was considered invalid on 
:hc ground that the notice calling) the general 
neefing at which the resolution was dis- 
:usscd did not specify the intention to pro* 
>osc the resolution as an extraordinary one, 
ind that the Court was not competent to 
lass an order for public examination under 

V 196, because the company was not m 
iquidalion in accordance with law. 

Resot.ution for winding up along with 
-riiER ultra Ttres Resolutions — EF reCT or 

V resolution passed properly for winding 
oluntarily will not become '"Operanve 
icrely because other ultra vires 

Iso were passed at the .he 

6 Bom.L.R. 987=1925 B. .49, where ^he 

esolntion for voluntary winding «P 
lixcd up with other mafcters ‘ thcr 

fjrcemcnt of amalframation w 
ompany. 
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Commencement of volun- 
tary winding up. 


Effect of voluntary winding 
■up on status of company. 


up volunWr^ify ^ company resolves by special resolution that the company be wound 

(3) if the company resolves by extraordinary resolution to the effect that it 
canriot by reason of its liabilities continue its business, and that it is advisable to 

Wind up 

»[and the expression ‘resolution for voluntarily winding up’ when used 
hereafter in this Part means a resolution passed under clause (i), clause ( q \ or 

clause (3) of this section.] 

204. A voluntary winding up shall be deemed to 
commence at the time of the passing of the resolution 
*[for voluntarily winding up.] 

205. When a company is wound up voluntarily 
the company shall, from the commencement of the 
winding up, cease to carry on its business, except so far 

as may be required for the beneficial winding ud 
thereof : ® ^ 

Corporate state and corporate powers of the company shall 
solved^ anything to the contrary in its articles, continue until it is disl 

206. (i) Notice of any special resolution or extraordinary resolution for 

winding up a company voluntarily shall be given bv 
Noucc of resolution to wind the company within ten days of the passing of the same 
up voluntanly. l,y advertisement in the- official Gazette, and aho 

, j newspaper (if any) circulating in the district 

where the registered office of the company is situate. 

.. f?) IC a company makes default in complying with the requirements of 

this section, it shall be liable to a fine not exceeding fifty rupees for every day during 

and every officer of the company who knowingly 
and willully authoiises or permits the default shall be liable to a like penalty. ^ ^ 

3 [ 207. (i) Where it is proposed to wind up a company voluntarily the 

Declaration of solvency. directors of the company or, in the case of a company 

, . having more than two diicctors, the majority of the 

directors may, at a meeting of the directors held before the date on which the notices 


LEG. REF. 

* These words were added by S. loq of Act 
aXXII of 193G. 

* These words were substituted for the words 

authorising the winding-up ” by S. 104, ibid. 

» S eclions uoy to ai8 were substituted for the 
original Ss. 207 to2i9 by S. 105 of Act XXII of 
1936. 

NOTES. 

Sec. 207: Amendment dv Act XXII op 
1936.— For Ss. 207 to 219 of tlic previous 
Act, the present Ss. 207, 208 to 208-E. 209 
to 209-H, 210 to 218 have been substituted. 
S. 207 deals with the declaration as to the 
solvency of the company by the directors. 
Ss. 208 to 208-E lay down the provisions 
regulating the members’ voluntary winding 
up. Ss. 209 to 209-H lay down the provi- 
sions regulating the creditors’ voluntary 
winding up. Ss. 210 to 218 contain provi- 
sions common both to the members’ as well 
as to the creditors’ voluntar>' winding up. 
The present Ss. 207 to 218 arc copied from 
Ss. 230 to 255 of the English Act, the only 
changes made in this Act being that (i) in 
S. 208-D, a time period of 90 days has been 
fixed, and in S. 21S-E, the provisions of the 


corresponding S. 253 of the English Act. 
have been slightly expanded in form. Under 

3^ >t previously stood, no distinction 
^vas made between a members’ voluntary 
winding up and a creditors’ voluntary 
winding up. The distinction between them 

P by this amending Act. 

ntrf^ cJistinclidn was 

introduced only by the Consolidating Act 

of 1929. Companies going into voluntary 
liquidation may be either solvent or insol- 
ynt. In the former case the matters con- 
nected with the winding up are primarily the 
concern of the shareholders themselves, and 
m the latter case they are primarily the 
concern of the creditors. Hence it was 
thought necessary to introduce a distinction 
between them and enact separate provisions 
reprdmg pch of these cases. With the 
intention of enabling the creditors to secure 
control of any winding up in which they are 
primarily interested, that is to say. any 
winding up in which the directors of the 
company cannot guarantee that the company 
will be solvent at the expiration of 3 years 
o "Ur® commencement of the winding un 
Ss. 209 to 209-H have been enacted Under 
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of the meeting at which the resolution for the winding up of the company is to be 
proposed arc sent out, ** make a declaration verified by an affidavit to the effect 
that they have made a full inquiry into the affairs of the company, and that, havine 
so done, they have formed the opinion that the company will be able to* pay its 
debts in full within a period, not exceeding three years, fiom the commencement 
of the winding up. 

(2) Such declaration shall be supported by a report of the company’s auditors 
on the company’s affairs, and shall have no effect for the purposes of this Act unless 
it is delivered to the registrar for legistration before the date mentioned in sub- 
section (i) of this section. 

(3) A winding up in the case of which a declaration has been made and 
delivered in accordance with this section is in this Act referred to as * a member’s 
voluntary winding up.’ and a winding up in the case of which a declaration has 
not been made and delivered as aforesaid is in this Act referred to as ‘ a creditor’s 
voluntary winding up.‘J 


Provisions applicable lo a 
mcinbor's \oluntary winding 
up. 


Power of company to ap* 
point and hx rcmuncr.ilion of 
licjuidators. 


Member's voluntary winding up. 

=[208. The provisions contained in sections 208A 
to 208E, both inclusive, shall apply in relation to a 
mcmi^et’s voluntary winding up.] 

^[208.^. (i) 1 he company in general meeting 

shall appoint one or more liquidators for the purpose of 
winding up the affairs and distributing the assets of the 
company, and may fix the remuneration to be paid to 
him or tliein. 


(2) On the appointment ol a liquidator all the powers of the directors shall 
cease, except so .ar as the company in general meeting, or the liquidator, sanctions 
the continuance thereof] 


Power to fill v.-icaiuy 
ofFice f>f liquidator. 


2[2o 8R. (1) If a vacancy occurs by death, resignation or otherwise in the 

office of liquidator appointed by the company, the 
company in general meeting may, subject to any 
arrangement with its creditors, fill the vacancy. 

(2) For that purpose a general meeting may he convened by any contri- 
butory or, if there were more liquidators than one, by the continuing liquidators. 

(3) 'File meeting shall be held in manner jjrovided by this Act or by the 
articles, or in such manner as may on application by any contributory or by the 
continuing liquidators, be determined by the Court.] 


LEG. REF. 

* The word “ to ” w.xs omitted by S. 2 and 
Sch. 1 of Act XXXIV of 1939 . 

• See footnote 3 on prr-pas<*. 

NOTES. 

the Act as it previously stood, although 
there were certain provisions relating to the 
participation and control by the creditors 
in the matter of the winding up proceedings, 
they were very ineffective, and in practice, 
the shareholders usually retained control 
over a voluntary winding up, except where 
the creditors were so prejudiced by the 
voluntary winding up as to justify Uic 
Court in making an order for the winding 
up compulsorily or subject to the super- 
vision of the Cort. The present sections 
enable the creditors in circumstances clearly 
affecting them, to have practically effective 
control of the voluntary winding up of the 


ompany. So also in the case of clearly 
:>lvcnt companies, the winding up proceed- 
igs being essentially in the interests of the 
icmbcrs themselves, tlic interference of the 
•editors would be unnecessary and some- 
mes will prove also inconvenient. It «s 
ic shareholders themselves that must 
► appoint the liquidators and have the 
mtrol of the liquidation proceedings. It 
in view of these above-mentioned di»c- 
nt considerations which will have to oe 
ken into account in cases of clcary 
Ivcnt companies and companies ^ 

,nnot be said to be so. that 
jns have been enacted m the case 
o doubt there will severe matters 
Inch will be common both, and 
these matters Ss. 210 to 218 n 
acted and made applicable boA o 
embers' voluntary winding up and 
editors’ voluntary winding up. 
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Power of liquidator to accept 
shares, etc., as consideration 
for sale of property of com- 
pany. 


[2o8C. (i) Where a company is proposed to be, or is in course of bcini? 

wound up altogether voluntarily, and the whole or 
part of Its business or property is proposed to be trans- 
ferred or sold to another company, whether a company 
within the meaning of this Act or not (in this section 
. ^ , called the transferee company”;, the liquidator of 

the first-mentioned company (m this section called “the transferor company”) 
may, with the sanction of a special resolution of that company conferring c^ithcr a 
general authority on the liquidator or an authority in respect of any particular 
arrangement, receive, in compensation or part compensation for the transfer 
or sale, shares, policies, or other like interests in the transferee company 
for distribution among the members of the transfeior company, or may entr r 
into any other arrangement whereby the members of the transferor company 
may in lieu of receiving cash, shaies, policies, or other hkc interests or in addition 
theieto, participate in the profits of or rcceiye any other benefit from the transferee 

(2) Any sale or arrangement in pursuance of this section shall be binding- 

on the members of the transferor company. uuing 

(3) If any memher of the transferor company who did not vote in favour 
of the special resolution expresses Ins dissent therefrom in wiiting addressed to t e 
liquidator and Iclt at the registered ofiicc of the company within seven days after 
the passing ot the special resolution he may require the liquidator either to abstain 
from carrying the resolution into effect or to purchase his interest at a price to be 
determined by agieement or by arbitration in manner hereafter provided 

(4) If the liquidator elects to purchase the member’s interest, the purchase 

money must be paid before the company is dissolved and be raised by the liquidator 
in sucli manner as mav be determined by special resolution ^ ^ 

(5) A special resolution shall not be invalid for the purposes of this section 

by reason that it is passed before or concurrently with a resolution for voluntary 

winding up or for appoinling liquidators, but if an order is made witldn a vear for 

winding up the company by or subject to the supervision of the Court the soccial 
resolution shall not be valid unless sanctioned by the Court pecial 

(6) The provisions of tlie ^fArbitration Act, 1940] other than Uiose restricting 

the application of the Act in respect of the subject-matter o;' the arbitration shall 
apply to all arbitrations m pursuance of this section.] ’ ^ ^ 

■[208D. (1) In the event of the winding up continuing for more than one 


LEG. REF. 

‘ See footnote 3 on page 1 709 sufna. 

=* Substituicd by Act XXXII of 1940. 

NOTES. 

Sec. 208-C: Power op liquidator not to 

BE RESTRICTED BY RESOLUTION. — Where at the 

time of the amalgramation of a company 
with another, the shareholders of the former 
passed a special resolution under this 
section appoinling liquidators for the pur- 
pose of adopting the amalgamation agree- 
ment and carrying the same into effect, 
under supervision of directors of both the 
companies, powers of directors of one of 
which were to continue for carrying agree- 
ment into effect, the resolution is illegal to 
the extent of the restrictions imposed on the 
statutory powers of the liquidators. 52 B. 
571=55 I.A. 274=32 C.W.N. 1038=55 M. 
L.J. 697 (P.C.). 

Appucation to creditors’ voluntary 
WINDING UP. — The provisions of this section 
apply to the case of a creditors’ voluntary 


winding up with the modification that the 
liquidator m the latter case can exercise the 
powers only with the sanction cither of the 

era, m-F.] °f Inspection. 

Resolution for Amalgamation._A 
r^solu^tion for amalgamation even though it 
may be mi^xed up with other matters is not 

i Bom.L.R. 987=90 

sufficient if the 
resolution authorises the liquidator to adopt 

the agreement and to carry it into effect, and 

It is not necessary that the authorization 

B °49 words of this section. 1925 

Transferee Company must be empower- 
ed BY ITS memorandum.— E very company 
has, under this section, a right of amalga- 
mation with another company irrespective 
ot Its own constitution in the memorandum 
and articles, but the amalgamation will not 
Dind the transferee company unless its 
constitution empowers it to effect such an 
acquisition. 52 B. 571 (P.C.). 
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^ r ,• J liquidator shall summon a general meeting 

gen“S ^L;;:irfrrnd company at the end of the first year from thf 

year. commencement ot the winding up and of each succeeding 

year, or as soon thereafter as may be convenient within 
ninety days of the close of the year, and shall lay before the meeting an account of 
his acts and dealings and of the conduct of the winding up during the preceding 
year and a statement in the prescribed form containing the prescribed particulars 
with respect to the position of the liquidation. 

(2) If the liquidator fails to comply with this section, he shall be liable to a 
fine not exceeding one hundred rupees.] 


i[208E. (i) As soon as the affairs of the company are fully wound up, the 

liquidator shall make up an account of the winding 
meeting and dissolu- showing how the winding up has been conducted 

and the property of the company has been disposed of, 
and tlicrcupon shall call a general meeting of the company for the purpose of 
laying before it the account, and giving any explanation thereof. 

(2) The meeting shall be called by advertisement specifying the time, 
place and object thereof, and published one month at least before the meeting 
in the manner specified in sub-section (i) of section 206 for publication of a notice 
under that sub-section. 


(3) Within one week after the meeting, the liquidator shall send to tlic 
registrar a copy ol the account, and shall make a return to him of the holding of 
the meeting and of its date, and if the copy is not sent or the return is not made in 
accordance with this sub-section the liquidator shall be liable to a fine not exceeding 
fifty rupees for every day during which the default continues : 

Provided that, if a quorum is not present at the meeting, the liquidator shall, 
in lieu of the said return, make a return that the meeting was duly summoned and 
that no quorum was present tlicrcat, and upon such a return being made the 
provisions of this sul)-section as to the making of the leturn shall be deemed to 
have been complied with. 

(4) Tlic registrar on receiving tlic account and cither of the returns mentioned 
in sub-section (3) shall forthwith, register them and on the expiration of three months 
from the registration of tlie return the company shall be deemed to be dissolved : 

Provided that tlic Court may, on the application of the liquidator or of any 
other person who appears to the Court to be interested, make an order deferring the 
date at which the dissolution of the company is to take effect for such time as the 
Court thinks fit. 


(5) It shall be the duty of tlic person on whose application an order of the 
Court under this section is made, within twenty-one days after the making of the 
order, to deliver to the registrar a certified copy of the order for registration, and 
if that persons fails so to do he shall be liable to a fine not exceeding fifty rupees 
for every day during which the default continues.] 


LEG. REF. 

* See footnote 3 on page 1 709 . 

NOTES. 

Sec. 208-E: Meaning of terms. — The 
words "arc fully woxuid up‘* whenever used 
in this section must not be construed so 
narrowly and so strictly as to bring about 
a deadlock in the proceedings. The inser- 
tion of the words "/ram the registration of 
the return" in Cl. (4) of the section can 
•only mean that time runs from that date 
and not from the date of filing of the return 
Iiefore the registrar. If the registrar docs 


3 t do his duly, or the necessary prelinii- 
iries which would justify registration nave 
)t been observed and he insists on " 
ing more being done before be can tak 
tion, time docs not begin to 
)es take such action. If the hquidat 
,t satisfied with the decision of [hj 

gistrar, or if any contributory or creditor 

dissatisfied with the conduct of 
;tor. cither can go ^wers 

lim that in the ^ P^rt^shall 

nferred by that ^^ry. ,3 

ke whatever action may be necessary 

190=1931 L. 500. 
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Creditor*s voluntary winding up. 

Provisions applicable to a *[209. The provisions contained in sections 209A 

creditor’s voluntary winding to 209H, both inclusive, shall apply in relation to a 

creditor’s voluntary winding up.] 

'[209A. (i) The company shall cause a meeting of the creditors o^ the com- 

Mceting of Creditors summoned for the day, 01 the day next 

following the day, on which there is to be held the 
meeting at which the resolution for voluntary winding up is to be proposed, and 
shall cause the notices of the said meeting of creditors to be sent by post to the 

creditors simultaneously with the sending of the notices of the said meeting of the 
company. ® 

(2) The company shall cause notice of the meeting of the creditors to be 

advertised in the manner specified in sub-section (i) of section 206 for the publica- 
tion ot a notice under that sub-section. 

(3) The director of the company shall — 

(fl) cause a full statement of the position of the company’s affairs together 
witli a list ot the creditoi's of the company and the estimated amount of their claims 
to be laid before the meeting of creditors to be held as afoiesaid ; and 

{b) appoint one of their number to preside at the said meeting. 

(4) It shall be the duty of the director appointed to preside at the meeting 

of creditors to attend the meeting and preside thereat. ^ 


(5) If the meeting of the company at which the resolution for voluntarv 
winding up is to be proposed is adjourned and the resolution is passed at an adjourned 
meeting, any resolution passed at the meeting of the creditors, held in pursuance 

of sub-section (i) of this section, shall have effect as if it had been passed im 

mediately after the passing of the resolution for winding up the company 

(6) If default is made — 


(a) by the company in complying witli sub-sections (i) and (2) ; 

(A) by the dircctois of the company in complying witli sub-section (3) ; 

(c) by any director of the company in complying with sub-section U) • 
the company, directors or director, as the case may be, shall be liable to a fine 
not exceeding one thousand rupees and, in the case of default by the comoanv 
every officer of the company who is in default shall be liable to the like penalty J 

>[2096. The creditors and the company at their respective meetings mentioned 

, fi- *1 . Ill scctmn 209A may nominate a person to be liqui- 
Appointmcnt of liquidator, dator for the purpose of winding up the affairs and 

, , distributing the assets of the company, and of the 

creditors and the company nom.nale different prisons, the person nom°Lted 


LEG. REF. 

’ Seg footnote 3 on page 1 709 supra. 

NOTES. 

Secs. 209 and 209-A to H: Creditors’ 

VOLUNTARV WINDING UP— PROVISIONS NOT 

coMiaiKi) WITH— Procedure to be followed. 
— S. 209 and Ss. 209. A to H of tlie Com- 
panies Act make provision for the procedure 
to be followed in a creditors’ voluntary' 
“winding up”. If owing to an oversight 
these provisions have not been followed in 
the winding up, the best course to adopt will 
be for the Court to order that a, meeting of 
the creditors should he held and that notices 
of the meeting should be sent by post to the 
creditors forthwith, and the company should 
cause notice of the meeting of the creditors 
CC.M— 215 


J>. 206 (1) for the publication of a notice 
The sub-section. and the directors of 

of thp n^V ^ statement 

ot the position of the comoanv’s affaire 

together with a list of the creditors of the 
eSr^^ the estimated amount of their 
‘ before such meeting of 

creditors, and the directors of the company 
should appoint one of their number to 
preside at the said meeting. At such 
meeting the creditors should consider the 

"®"iinafion of a liquidator under 
o. ON-a, and the appointment of a com- 
mittee of mspccUon under S. 209-C and 
^her quesUons dealt with in Ss. 209-D to 
1941 Cal. 30=1. L.R. (1940) 2 Cal. 
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if no person is nominated by the 
creditors the person, if any, nominated by the company shall be liquidator : 

Provided that in the case of different persons being nominated, any director 
member or creditor of the company may, within seven days after the date on which 
the nomination was made by the creditors, apply to the Court for an order either 
directing that the person nominated as liquidator by the company shall be liqui- 
dator instead of or jointly with the person nominated by the creditors, or appointing 
some other person to be liquidator instead of the person appointed by the creditors.] 


i[209C. The creditors at the meeting to be held in pursuance of section 209A 
. . . or at any subsequent meeting may, if they think fit. 

of inspection. appoint a committee of inspection consisting of not 

more than five persons, and if such a committee is 
appointed the company may, cither at the meeting at which the resolution for 
voluntary winding up is passed or at any time subsequently in general meeting, 
appoint siicli number of persons as they think fit to act as members of the committee 
not exceeding five in number : 


Provided that the creditors may, if they think fit, resolve that all or any of the 
persons so appointed by the company ought not to be members of the committee 
of inspection, and, if the creditors so resolve, the persons mentioned in the resolution 
shall not, unless the Court otherwise directs, be qualified to act as members of the 
committee, and on any application to the Court under this provision the Court 
may, if it thinks fit, appoint other persons to act as such members in place of the 
persons mentioned in the resolution.] 


*[2090. (i) Tlic committee of inspection, or if there is no such committee, 

^ , . the creditors, may fix the remuneration to be paid 

Fixm? of liquidators rc- liquidator or liquidators, and where the remu- 

tors’ powers. ncration is not so fixed, it shall be determined by the 

Cou rt. 


(2) On the appointment of a liquidator, all the powers of the directors shall 
cease, except so far as the committee of inspection, or if there is no such committee, 
the creditors, sanction the continuance thereof.] 

^[209E. If a vacancy occurs, by deatli, resignation or othciwise, in the office 

of a liquidator, other than a liquidator appointed by 
Power to fill vacancy m direction of, the Court, the cicditors may 

office of liquidator. r,, . 

' nil the vacancy. 

*[209F. The provisions of section 208C .shall apply in the case of a creditors^ 

voluntary winding up as in the case of members 
Application of section 20O-C voluntary winding up with the modification that the 

iniTup untar> win powers of the liquidator under the said section shall not 

l)c exercised except with the sanction either of the 
Court or of the committee of inspection.] 

*[2090. (i) In the event of the winding up continuing for more than one 

year, the liquidator shall summon a general meeting 
Duty of liquidator to call company and a meeting of creditors at the end 

meetings of company and of ^ ^ ^ commencement of the winding 

creditors at end of each year. j / v j* ..... thcrcaAcr 

up, and of each succeeding year, or as soon tncrc^ui 


LEG. REF. 

* See footnote 3 on page 1 709, supra. 

NOTES. 

Sec. 209-C: Object of Committfjj.— The 
Committee of inspection is intended to 
watch and supervise the proceedings of the 
liquidator. No member of the Committee 


can directly or indirectly 

the company's assets or f the 

from any transaction arising ou ^ 

winding «D..or receive out of thj 

payments for services rendered or k 
supplied to the liquidator. In 
(18%) I Q.B. 
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convenient, and shall lay before the meetings an account of his acts 
and dealings and of the conduct of the winding up during the preceding year and a 

statement in the prescribed form containing the prescribed particulars with respect 
to the po??ition of the winding up. 

(2) If the liquidator fails to comply with the section, he shall be liable to a 
fine not exceeding one hundred rupees.] 

*[209H. (i) As soon as the affairs of the company are fully wound up. 

Final meeting and dissolu- the liquidator shall make up an account o) the winding 

showing how the winding up has been conducted 
and tlie property of the company has been disposed of, and thereupon shall call 
a general meeting of the company and a meeting of the creditors for the purpose 
of laying the account before the meetings and giving any explanation thereof. 

(2) Each such meeting shall be called by advertisement specifying the time 
place and object thereof and published one month at least before the meeting in 

the manner specified in sub-section (i) of section 206 for the publication of a ncftice 
under that sub-section. 

(3) Within one week after the date of the meetings, or, if the meetings are 
not held on the same date, after the date of the later meeting, the liquidator shall 
send to the registrar a copy of the account, and shall make a return to him of the 
holding of the meetings and of their dates, and if the copy is not sent or the return 
is not made in accordance with this sub-section the liquidator shall be liable to a 
fine not exceeding fifty rupees for every day during which the default continues ; 

Provided that, if a quorum (which for the purposes of this section shall be 
nvo persons) is not present at either such meeting, the liquidator shall, in lieu of such 
return, make a return that the meeting was duly summoned and that no quorum 
was picsent thereat, and upon such a return being made the provisions of this 
sub-section as to the making of the return shall in respect of that meeting be deemed 
to have been complied with. ’ 

(4) The registrar on receiving the account and in respect of each such meeting 
cither of the returns mentioned in sub-section (3) shall forthwith register them^ 
and on the expiration of three months from the registration thereof the comoanJ 
shall be deemed to be dissolved : ^ ^ 


Provided that the Court may, on the application of tlic liquidator or of anv 
other person who appears to the Court to be interested, make an order deferring 
the date at which the dissolution of the company is to take effect for such time 
as the Court thinks fit. 

(5) It shall be the duty of the person on whose application an order of the 
Court under this section is made, within ten days after the making of die order 
to deliver to the registrar a certified copy of the order for registration, and if that 
person fails to do so he shall be liable to a fine not exceeding fifty rupees for everv 
day during which the default continues.] / 

Members' or creditors' voluntary winding up. 


[210. The provisions contained in sections 21 1 
Provisions applicable to every to 2 i8, both inclusive, shall apply to every voluntary 
voluntary w.nd.ng up. wmding up whether a members’ or a creditors’ t Wnchl^^’ 

i[2ii. Subject to the provisions of this Act as to preferential payment 

DUtrlbution of properly of be' ao'nHed'^in” r*’®*’’ winding up 

company. ®PP“<-d satisfaction of its liabilities pari pa,[u 

and, subject to such application, shall, unless the articles 


LEG. REF. 

* Set footnote 3 on page 1 709 supra. 


NOTES. 

Sec. 2U: Creditobs' Right tn Volun 
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otherwise provide, be distributed among the members according to their rights and 
interests in the company.] ° 

Powers and duties of liqui- / \ t'u v -i 

<lator in voluntary winding up. \^) Abe iK^UldatOr may— 

(a) in the case of a members’ voluntary winding up, with the sanction of 
an exti aordinary resolution of the company, and in the case of a creditors’ voluntary 
winding up, with the sanction of cither the Court or the committee of inspection 
exercise any of the powers given by clauses (rf), (e), (f) and (A) of section 179 to a 
liquidator m a winding up. The exercise by the liquidator of the powers given 
by this clause shall be subject to the control of the Court and any creditor or contri- 
butory may apply to the Court with respect to any exercise or proposed exercise 
of any of these powers ; 


LEG. REF. 

* See footnote 3 on page 1 709 iiiftra. 

NOTES. 

TARY Liquidation. — When a company goes 
irito liquidation, though a voluntary one, the 
right of the creditor is only to take what 
he can take under the scheme of liquidation 
and nothing more. A creditor who obtains 
a decree against the company going into 
liquidation cannot recover the whole amount 
due under the decree but only a share of the 
decree in the terms of tlic scheme of liqui- 
dation. 118 I.C. 387=1930 L. 299; 1925 
O. 483. This is not a correct statement of 
the position so far as the executing Court 
is concerned. It cannot stay or avoid exe- 
cution proceedings and it is only the Court 
having jurisdiction under the Company Law 
that can order stay of execution and enable 
equal distribution of assets. 1931 C. 569. 
S. 171 of the Comi>anics Act provides that 
when a winding up order has been made by 
Court, no suit or other legal proceedings 
sliall he proceeded with or conuncnccd 
against the company except by leave of the 
Court and subject to such terms as the 
Court may impose. S. 222 provides that in 
the case of win<Iing up under the super- 
vision of Court, any attachment, distress, or 
execution put in force without the leave of 
the Court against the estate or effects of 
the company after the commencement of the 
winding up shall be void. But no such 
corresponding provision is to be found in 
the case of “voluntary winding up”. It is 
no doubt laid down in S. 211 that the assets 
of the company in voluntary liquidation 
.shall be applied in satisfaction of its 
liabilities pari pasxii. But this is intended 
for the guidance of the private liquidator as 
tlie Legislature did not like to leave him 
with an unlimited power so as to enable him 
to give unfair or fraudulent preference to 
a particular creditor. This provision docs 
not by itself oust the jurisdiction of any 
subordinate Court to continue execution 
against the assets of the company by any 
-creditor and to realise the full amount and 
pay the same to him to the detriment of the 
other creditors, and, in fact, the subordinate 
•Court has no jurisdiction to dismiss* an 
execution petition pending before it merely 
<on the ground that the Company had gone 


into voluntary liquidation. If the liquida- 
tor is confronted with a decree which has to 
be satisfied out of the assets of a company 
before the distribution of the assets among 
the creditors the proper procedure for him 
is to apply under S. 215 of the Act to the 
Court which has jurisdiction within the 
meaning of Companies Act, S. 2 (3) for 
necessary direction. The Court having 
jurisdiction under the Companies Act has 
power to order under S. 215 of the Act in 
cases of voluntary liquidation, the stay of 
any action, proceeding, attachment, distress 
or execution against the company or its 
estate or effects upon such terms as it thinks 
fit, and unless such an order is passed the 
siiborflinatc executing Court cannot refuse 
execution. 58 C. 913=35 C.W.N. 299= 
1931 C. 569; 38 A. 407=14 A.L.J. 513=36 
I.C. 397. 

Court generally orders stay of 
710N. — Even in cases of voluntary liquida- 
tion. the Court generally stays execution of 
the decree obtained against the company. 
The mere fact that the decree-holder has 
obtained an order of attachment before the 
liijuidation is immaterial. To allow the exe- 
cution to be proceeded with in such^ a case 
would be going against the provisions ot 
this section. 131 I.C. 379=1931 A. 58^ 

Sec. 212: Powers of liquidator.— inc 
powers of the liquidator in a voluntary 
winding up arc more liberal than those ot 
an official liquidator, inasmuch as he can 
exercise many of the powers mentioned m 
S. 179 of the Act without the sanction ot 
the Court which the latter cannot do. Me 
mav also settle the list of contributories, 
make calls, summon meetings, and do several 
acts without reference to the Court at aii. 

Suit to recover calls — J uRisDicnoN. 

A suit brought by the liquidator Aor *hc re 
covery of calls in liquidation, is jvh ^ 
can be entertained by *he Court of 
ordinate Judge. Neither S. 187 nor S 2^ 
presents any bar to the jurisdiction ot 

Court. 9 Bom.L.R. 82^ «p„,tobs — The 

DUTIF-S OF LIQUIDATOR TO 0^ 
liquidator occupies more or less * 
of a receiver in msolvcnc^ Cuidation. to 
to ask the Co^t company, 

go behind'-^ particular 

and to determine wh^her any ^ ad 
debt in respect of which the juagm 
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(b) without the sanction referred to in clause (j), exercise any of the other 
powers by this Act given to the liquidator in a winding up by the Court ; 

(r) exercise the power of the Court under this Act of settling a list’of contri- 
butories, and the list of contributories shall be prima facie evidence of the liability 
ol the persons named therein to be contributories j 

{d) exercise the power of the Court of making calls ; 

[e] summon general meetings of the company for the purpose of obtaining 
the sanction of the company by special or extraordinary resolution or for any other 
purpose he may think fit. 

(2) The liquidatoi shall pay the debts of the company and shall adjust the 
rights of the contributories among themselves. 

(3) When several liquidators are appointed, any power given by this Act 
may be exercised by such one or more of them as may be determined at the time 
of their appointment, or, in default of such determination, by any number not less 
than tw'o.] 


Power of Court to appoint (0 11^ from any cause whatever there is 

and remove liquidator in no liquidator acting, the Court may appoint a lioui- 
volunUr)' winding up. dator ^ rt ^ 


(2) The Court may, on cause shown remove a liquidator and appoint 

another liquidator.] 

KT .1 u !• -j . r u- (0 The liquidator shall, within twenty- 

NoHcc by liquidator of his • ^ * * i- « 

>poinimcnt. days alter his appointment, deliver to the registrar 

for registration a notice of his appointment in the form 

prescribed. 


(2) If the liquidator fails to comply with the requirements of this section, 
he shall be liable to a fine not exceeding fifty rupees for every day during which the 
default continues.] 


^[^*5* (*) Any arrangement entered into between a company about to be 

onISr' '\the right of appeal "under this sectU^ 

be binding on the company if sanctioned by an extra- 
ordinary resolution, and on the creditors if acceded to by three-fourths in number 
and value of the creditors. 


(2) Any creditor or contributory may, within three weeks from the comple 


LEG. REF. 

^ S^e foomote 3 on page 1709 , supra. 

NOTES. 

been obtained was really true and binding 
on the company. It is not necessary for 
him to allege or prove fraud, and it is suffi- 
cient if he shows that there ought not to 
have been a judgment, e.g., that the mort- 
gage on which an ex parte decree was 
obtained was one that the managing agents 
had no power to execute or that it is void 
against the liquidator for not having been 
registered under S. 109 of the Act. 34 
Bom.L.R. 411=138 I.C. 442=1932 B. 253. 

Joint uquidators. — Where two persons 
are appointed liquidators jointly, the refusal 
of one of them to act renders abortive the 
resolution appointing them. One of them 
cannot take up the work alone, it clearly 
being the intention of the shareholders that 
they should act jointly and not separately. 
50 A. 419=26 A.L.J. 131=1928 A. 165. 

Sec, 214; Notice. — W hen a person is 


appointed liquidator, however imperfect he 
may consider his appointment to be, if he is 
nominally a liquidator and acts as such, he 
must carry out the duties or exercise the 
rights of the liquidator, and the filing of the 
notice of his appointment is one of such 
duties; and if he fails to do so. he becomes 
Ia A penalty provided in the section 

L 346. 

• Pv Section.— The provi- 

sions of this section arc mandatory. Wliere 
they are not complied with, parties cannot 
seek to enforce the transaction by invoking 
the doctrine of part performance. Where 
the original composition deed was modified 
at a meeting of the debenture-holders but it 
appeared that the resolution was not acceded 
to by S|4 in number and value of the credi- 
tors, it was held that the resolution was 
not binding on the creditors, and that the 
fact that the original scheme was modified 
by an application to the Court did not 
matter. 1930 A.L.J. 1157=1930 A. 59. 
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as°k “"d ‘he Court may thereupon, 

as It thinksjust, amend, vary or confirm the arrangement.] crcupon, 

»[2i6. (,) The liquidator or any contributory or creditor may apply to the 

Power to apply to Court to determine any question arising in the winding 

have questions determined of ® Company, or to exercise, as respects the enforcing 
powers exercised. of calls, Staying of proceedings or any other matter, 

1- • which the Court might exercise 

It the company were being wound up by the Court. 

c?*®**" suits. 

51 A. 406=1929 A.L.J. 103=1928 A. 675. 

rOWER TO ORDER PUBLIC EXAMINATION 

UNDER S. 196. — The liquidator may apply 
under this section for the public examination 
of directors and other persons, provided for 
under S. 196 of the Act in the case of a 

No POWER TO Court to declare Court 
AUCTION SALE INVALID. — When ORcc an 
auction sale of the company’s properties has 
been held by a comnetent Court in pypni- 


LEG. REF. 

See footnote 3 on page 1709, supra. 

NOTES. 

Sec. 216: Scope of Section — Courts’ 

TOWERS TO DEOvARE WINDING UP BAD. S. 216 

is exhaustive of the persons who are 
entitled to make applications and the 
Registrar of joint Stock Companies has no 
locus stnmii to make an application to the 
Court for an order removing a voluntary 
liquidator and appointing another liquidator 
for a Company whtcli is under voluntary 
liquidation. 42 Bom.L.R. 1021=1. L R 
(1941) Rom. 39=1941 Bom. 25. There 
IS no power under the Companies Act 
for a creditor to come anti sav that 
the winding up resolution is bad, and 
he has no locus standi under S. 216 
to ask for a declaration that the winding up 
IS void. The powers of a Court under that 
section are strictly limited and the Court is 
empowered, on the petition of persons 
named in the first sub-^^ection, to exercise 
certain powers for the "assistance” of the 
winding up, for it speaks of determining any 
<picstion arising in the winding up. Further 
the exercise of sucli powers must he, under 
the second siili-section, in cases which arc 
just and beneficial, not only just and bene- 
ficial to the petitioner but just and beneficial 
to all parties. 162 I.C. 218=1936 I’. 468. 
But a contrary view has been taken in 
Lahore High Court. Sec 1931 L. 500=131 
I.C. 747, where it was held that the powers 
of Court described in this section are exactly 
the same as those of which the Court is 
seized in a case of compulsory liquid.ition 
as given in S. 194, and include the declara- 
tion of the factum of dissolution, and that 
the word “where” in this section was used 
to designate a class of cases rather than the 
stage of the proceedings at which the action 
IS contemplated. 

Power to ordiji payment of caixs. — The 
liquidator may under this section apply to 
the Court for an order directing the de- 
faulting contributory to pay the unpaid 
calks, whether the calls were made by him- 
self or had been made by the directors be- 
fore the winding up. Stmte v. City and 
County Bank. (1877) 3 C.P.D. 282 (A.C.) 
m such cases, it is oi>cn to the alleged con- 
tributory to resist the call on the ground 
that jus name was improperly included in 
the list of contributories, although he may 

objection till then. 3 
L.P.D, 282 (C.A.) This section docs not 
take away the ordinary power of the liqui- 


_ competent Court in execu- 
tion of a decree against the company, the 
liquidating Court has no power to declare 
the sale invalid and to set it aside at the 
instance of a liquidator 
dation. 1935 L. 991. 

Power of Court Tf> stay execution. — A 


in voluntary Hqui- 
Vl. 

- Court to stay execution. — A 

purely voluntar>’ winding up does not by 
itself prevent a person who holds a money 
decree against the company taking or con- 
tinuing execution proceedings against it, but 
under tliis section the Court has the power 
to stay the same, if it is satisfied that the 
exercise of such power will "be just and 
beneficial”. The (Tourt has a wide discre- 
tion in the matter, but the discretion must 
he exercised according to sound judicial 
principles. The invariable practice of the 
Court is to stay execution of the decree 
unless there are very exceptional reasons 
for e.xercising its discretion otherwise. The 
reason for this rule is that the execution if 
followed would necessarily interfere with 
the distribution of the assets pari passu. 
The mere fact that a creditor has attached 
the properties of the company docs not 
render him a "secured creditor” entitling 
him to any preferential claim since an attach- 
ment neither confers title nor creates any 
charge or lien under the Civil Procedure 
Code. Until the property is actually sold 
the position of the attaching creditor is not 
higher than that of one who has a mere 
money claim against the judgment-debtor, 
and it would be going against the provisions 
of S. 207 of the Act to allow the execution 
to proceed. 131 I.C. 379=1931 L. 5g. 

Jurisdiction to grant stay. — The Hign 
Court alone has jurisdiction to grant stay 
of execution of a decree obtained 
the company before it ® t 

tary liquidation. 38 A. ({tl the 

513=36 I.C. 397. So. where J 

passing of a decree against the 
went into voluntary liauidation, 
decree-holder subsequently ig 

lower Court for execution, and obtained the 
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( 2 ) The hquidatoi or any creditor or contributory may apply for an order 
setting aside any attachment, distress or execution put into force against the estate 
or effects of the company after the commencement of the winding up. 

Such application shall be made — 

TT. . attachment, distress or execution is levied or put into force hv a 

High Court, to such High Court, and ^ 

JJ>) if the attachment, distress or execution is levied or put into force in anv 
other Court, to the Court having jurisdiction to wind up the company. ^ 

( 3 ) The Court, if satisfied that the determination of the question or the 
required exercise of power or the order applied for will be just and beneficial mav 
accede wholly or partially to the application on such terms and conditions as it 
thinks fit, or may make such other order on the application as it thinks just.] 

i[ 2 i 7 . All costs, charges and expenses properly incurred in the winding up 
n c \ , • j- including the remuneration of the liquidator Vh', 11 * 

Co,, of volun.ary w.„d.ng Creditors .V anl be 

to all other Caints.] ^ PHority 

i[ 2 i 8 . The winding up of a company shall not bar the right of any creditor 

contributory to have it wound up by the Court 

and conVributoriw. an application by a contributory, the 

Court must be satisfied that the rights of the contri- 
butories will be prejudiced by a voluntary winding up.] 

* 210 . 


LEG. REF. 

‘ Ste footnote 3 on page 1709, supra. 
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attachment of certain properties belonging 
to the company, an ap(>lication for stay made 
to the lower Court by the liquidator was 
held to be incompetent. 58 C. 913=35 C. 
W.N. 299=1931 C. 569. Rut note now 
the amendment made in the section. 

Appeal by awrieved creditor. — An order 
depriving a creditor, who has a claim which 
has been duly proved and admitted by the 
liquidator, of the benefit of the winding up 
of the company, is an order which deprives 
him of a substantial and important right, and 
it cannot be held that such an order is not 
appealable by reason that it is not a judg- 
ment under Cl. 15 of the Letters Patent. 
31 C.W.N. 894=103 I.C. 659=1927 C. 
689. 

Sec. 217. — Where a mortgagee of tho 
machinery of a company agreed to the liqui- 
<lator selling the machinery, but there was 
no waiver of the security, on a question as 
to whether the landlord of the premises in 
which the machinery was kept pending sale 
negotiations was entitled to a priority of 
payment in respect of the rent due as against 
the mortgagee, it was held that it was no 
doubt true that the Companies Act provided 
that expenses incurred in winding up shall 
be payable out of the assets in priority to 
all other claims subject to the rights of 
secured creditors if any and that if the 
mortgagee had chosen to enforce his secu- 
rity personally, he would have been entitled 
to satisfaction before any expenses of liqui- 
dation were paid; but as he had invoked the 


assistance of the liquidator he must bear 
the expenses incidental to the assistance lie 
had received and that rent was one of such 
expenses. 1938 A.M.L.J. 100. 

Sec. 218: Scope op Section. —The right 
of the general body of creditors to have 
effect given to their wishes is untouched by 
fins section. It is true that in the absence 

the rights of the creditors or 
contributories vvil! be prejudiced by the 
voluntary winding up. the application for 
compulsory winding up must be dismissed. 
u 1 , u question whether the company 
should be allowed to go into voluntary linui- 
dation or whether the Court should wind 
It compulsorily, depends upon the facts of 
each particular case, 1930 S. 71=119 I.C. 
539. For the Court to order compulsory 
winding up it is necessary to show that the 
rights of creditors or contributories arc pre- 
judiced by reason of the voluntary winding 
up; and it is not sufficient that allegations 
have been made m an application for com- 
pulsory winding up which was filed before 
the company decided to go into voluntarv’ 
hqui^dation 6 L. 340=89 I.C. 613=1925 

j-. ■ I ® present S. 218 means that any 
creditor who would otherwise be entitled to 
a compulsory order for winding up may 
ppply to the Court for such an order though 
tne^ company' is at the date of such appli- 
cation in the process of being wound up 

There is no section in the Act 
which enables a voluntary liquidator to ask 
for an order to compulsorilv wind up to com- 
pany. I.L.R. (1938) All. 945=1938 A. 
L.J. 898=1938 AIL 623. 

Amending Act XXII of 
1936, deleted the old Ss. 207 and 219 and 
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220. Where a compan^y is being wound up voluntarily, and an order is made 

Power of Court to adopt up by the Court, the Court may, if it thinks 

prorcedings to voluntary wind- same Or any subsequent order, provide for 

‘“g ^P- the adoption of all or any of the proceedings in the 

voluntary winding up. 

Winding up subject to supervision of Court. 

221. When a company has by special or extraordinary resolution resolved to 

Power to order winding up wind up voluntarily, the Court may make an order 

subject to supervision. that the voluntary winding up shall continue, but subject 

to such supervision of the Court, and with such liberty for creditors, contribu- 
tories or others to apply to the Court, and generally on such terms and condi- 
tions as the Court thinks just, 

222. A petition tor the continuance of a voluntary winding up subject to the 

vfTrrt r fr^ t f- T ’ V ^^pcrvisiou of thc CouFt shall, fot thc putposc of glving 

Ltirct oi petition for winduw ^ * • . . . .® 

up subject to supervision. ^ .)urisdiction to the Court over suits, be deemed to be 

a petition for winding up by the Court. 

223. The Court may, in deciding between a winding up by the Court and a 

Court may have regard .0 ' f *'’<= apPointment 

Wishes of creditors and contri- 7 liquidators, and m all other rnatters, relating to 
butorics. die Winding up subject to supervision, have regard to 

the wishes of the creditors or contributories as proved 
to it by any sufficient evidence. 

n . f c' Where an order is made for a winding 

poiru o7removc subject to supervision, the Court may by the same, or 

subsequent order appoint any additional liquidator. 

(2) A liquidator appointed by the Court under this section shall have the 
same powers, be subject to the same ol>ligations, and in all respects stand in the 
same position as if he had been appointed by the company. 

(3) Court may remove any liquidator so appointed by the Court or any 
liquidator continued under the supervision order, and fill any vacancy, occasioned 
by the removal or l)y death or resignation. 

225. (i) Where an order is made for a winding up subject to supervision, the 

EfTcct of supemsinn order. may, subject to any restrictions imposed by 

the Court, c.xcrcisc all his powers, without the sanction 


^ . NOTES, 

substituted in their place, the present 
Ss, 207 to 218. There is no S. 219 in the 
Act now. 

Sec. 221 : Order for supervision — When 
CAN be: made. — An order for supervision of 
the Court can be made only where there is 
a valid winding up of the company. Where 
the whole case of the petitioner is that the 
whole winding ^ up proceedings are ultra 
vires and void, his petition cannot be treated 

order for supervision. 162 
I.C. 218=1936 P. 468. Mere irregularity 
in the proceedings of a limited company is 
not a matter for the Court but it is to be 
dealt with by the majority of the share- 
holders; and it will not justify an order for 
supervision under this section. 47 B. 915 
=25 Bom.L.R. 1083=1924 B. 102. The 
Courts will interfere only if the rights 
of the shareholders are infringed or if a 
of fraud or ultra vires, is made out. 
47 B. 915; 46 P.R. 1911=101 I.C. SIS. 


In making order for supervision under this 
section, all transactions made between the 
dates of the presentation of the petition and 
the winding up order, if they had been done 
in the ordinary course of business, will be 
confirmed by the Court. 59 M.L.J. 826= 


930 M. 1012. 

Sec. 222: Object and scope of Section. 
-The object of this section is to enable the 
'ourt to pass the necessary orders that all 
insecurcd creditors may be paid pori 
4 B. 718=32 Bom.L.R. 953=1931 B. 2. 
Phis section is wide enough to cover 
gainst any order made in the 

rinding up of the company, provided su^ 

n order finally decides a d'spute bctwc« 
he parties and deprives the appeN ^ 

ubstanlial and important right j 3 q 

lerc formal or interlocutory 

.C. 407=1931 L. 8. —Under this 

Sec. 225: Scope or S^noN.-Un 

ection, the orders passed by the l 
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or intervention of the Court, in the same manner as if the company were being 
wound up altogether voluntarily. 

( 2 ) Except as provided in sub-scction (i), and save for the purposes of section 
196 , any order made by the Court for a winding up subject to the supervision of 
the Court shall for all purposes, including the staying of suits and other proceedings, 
be deemed to be an order of the Court for winding up the company by the Court, 
and shall confer full authority on the Court to make calls or to enforce calls made 
by the liquidators, and to exercise all other powers which it might have exercised 
if an order had been made for winding up the company altogether by the Court. 

( 3 ) In the construction of the provisions whereby the Court is empowered 
to direct any act or thing to be done to or in favour of the official liquidator, the 
expression “ oflicial liquidator ” shall be deemed to mean the liquidator conducting 
the winding up subject to the supervision of the Court. 

226 . Where an order has been made for the winding up of a company subject 

to supervision, and an order is afterwards made for 
--din. up by the Court, the Court may by the la.t- 
office of official liquidator. mentioned order or by any subsequent order, appoint 

the voluntary liquidators or any of them, either 
provisionally or permanently, and either with or without the addition of any other 
person, to be oflicial liquidator in the winding up by the Court. 


supplemental Provisions. 

227 . (i) In the case of voluntary winding up every transfer of shares, except 

, , transfers made to or with the sanction of the liquidator 

af.^;-™omrn?crnt nitnratmn in the status of the members of the 

inc up. company made after the commencement of the winding 

up shall be void. 


NOTES. 

winding up proceedings under supervision of 
Court, stand for all purposes on the same 
footing as orders passed in winding up by 
Court and hence an appeal is competent 
from an order passed therein. 158 I.C. 853 
= 1935 L. 174 (1). 

Sec. 227: Application of Section. — The 
plain reading of sub-S. (2) would show 
that it is within the jurisdiction of the Court 
at any time after his transfer of the shares, 
to order that the transaction is a good one 
and should stand. It docs not mean that 
the transfer without previous sanction should 
be necessarily void. Complete discretion is 
left with the Court, and the same will be 
exercised judicially according to the circum- 
stances of each case, 1934 A.L.J. 195= 
1934 A. 161. If it is found that the Court 
has not used its discretion in a just and 
proper manner, it is open to the appellate 
Court to interfere in appropriate cases and 
to prevent the working of injustice to the 
company by this section. 54 B. 718=32 
Born.L.R. 953=1931 B. 2. 

Sec. 227 and Sec. 57 : Presidency Towns 
Insolvency Act— Distinction— Notice — 

Rfjj=:vancy. — The difference between S. 57, 
Presidency Towns Insolvency Act, and 
S. 227, Companies Act, is that while bona 
fide payments to creditors by an insolvent, 
subject to the very important foregoing 
sections in the Insolvency Act are permis- 
sible and valid, and may generally be quite 
proper, payments to creditors, of debts 
previously incurred by a company from the 
CCM— 216 


moment of the presentation of a winding up 
petition become improper alienations and 
void. It necessarily follows from this, that 
while such payments by an insolvent made 
botui fide, to his creditors may be regarded 
as payments made in the ordinary course of 
business, payments by a company of debts 
existing at the time of the presentation of a 
petition for winding up, made after the pre- 
sentation of the petition, cannot be so re- 
garded. Transactions which the law re- 
gards as improper and declares void, and 
which a company conducted with due care 
and attention ought to avoid cannot be 
regarded as transactions in the ordinary 
course of business. Secondly for the pur- 
poses of S. 227, it is wholly immaterial 
whether the person making or receiving the 
payment had or did not have notice of the 
presentation of the petition for winding up, 
and the operation of that section is not in 
any way made to depend upon such notice, 
whereas it would be essential under S. 57, 
Presidency Towns Insolvency Act, for a 
person claiming the protection of that 
section to show that the transaction claimed 
to be valid was without notice of the pre- 
sentation of any petition. I.L.R. (1939) 
K.y. 460=1939 Sind 196. 

“Unless the Court otherwise directs'’. 
^The Court, in the exercise of its discretion 
will not generally order the annulment of 
transactions bona fide entered into in the 
ordinary course of trade, and completed 
before the dale of the winding up order, 
such as calls made or debentures issued bona 
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case of a winding up by or subject to the supervision of the 
e ’ ? ‘lie property (including actionable claims) of the company, 

and every transfer of shares, or alteration in the status of its members, made^aftS 

bl winding up shall, unless the Court otherwise orders, 

228 . In every winding up (subject in the case of insolvent companies to the 

Debu of all descriptions Arl’'o??he Hw 

to be proved. insolvency) all debts payable on a 

contingency, and all claims against the company, 


NOTES. 

fide, to avert the ruin of the company, 54 

B. 71S=32 Bom.E.R. 953=1931 B. 2; 59 

M.L.J. 826=1930 1912. And mere 

knowledge of the presentation of the peti- 
tion is not necessarily conclusive to show 
want of hona fjdcs. .54 B. 718 (noted 
supra ) . A petitioning creditor cannot utilize 
his petition, to gain pecuniary bcnelil to him- 
self in the interval between the petition and 
the winding up order. 54 B. 718, 

Transaction in favour of rREmroR 
DiRRCroR. — A director of a company is a 
trustee for the benefit of the company and 
is a trustee for the creditors of the com- 
jiany only to the extent of applying all the 
assets for the benefit of all the creditors so 
far as they will extend. Tf a director who 
is also a creditor of the company knows that 
the company is in a state of insolvency, that 
it cannot avoid being wound up, and with 
such knowledge obtains a hypothecation of 
tlie stock-in-trade and outstandings of the 
company and thereby obtains un<luc prefe- 
rence to other creditors, his transaction is 
tainted with frau<l. and the same is liable to 
lie set aside on tlic ground of fraud. 40 

C. W.N. 769. 

Sec. 227 (2): Score of. — Transactions 
matlc after the cf>nimcncement of a winding 
up which a Court would validate under 

S. 227 (2), are transactions bona fide 

entered into hy a company for the benefit 
of the company and those intcrcste<I in the 
assets of tlic company for preserving the 
business of the company as a going concern, 
and not to the <lctrimcnt of other creditors. 

T. L.R. (1939) Kar. 4f)0=1939 Siml I9f). 
Where an insurance conifiany makes pay- 
ments between the commencement of the 
winding up and the date of the winding up 
or<ler, to some of its policy-holders in 
respect of their policies, the amount of 
which had become due, such payments being 
payments of debts by company to its credi- 
tors clearly amount to dispositions of pro- 
perty within the meaning of S, 227 (2) and 
are not onlv void* but cannot be validated. 
I.L.R. (1939) Kar. 460=1939 Sind 1%. 

VAUinATION OF PAYMENTS — pRINCIPl-ES UPON 
WHICH Courts shoueu Act. — .^s regards 
the validation of paj’ments under S. 227 (2) 
the Court will usually validate payments 
made in good faith in the ordinary course 
of business. In deciding what arc such pay- 
ment.s, the principle to be kept in mind is 
that all creditors to whom money is due at 
the date of the petition for winding up, 


should be treated equally, with certain ex- 
ceptions in favour of those who have 
priority under the express provisions of the 
Act. Where preferential payments are 
made to some creditors by the company or 
its officers, it is acting against this rule. 
Where on the other hand the business of 
the company is continued in good faith 
either because it is hoped that it may not 
be necessary eventually to wind up the 
company or because in the interests of all 
concerned it is better that the company 
should on being wound up be transferred as 
a going concern, it is necessary for the 
company to enter into various transactions 
and it would be impossible for it to do so 
if it was not alilc to make any transfers. 
Though no definite rule could be laid down 
to govern all cases, generally speaking, it 
would not he just for the Court to validate 
a transaction which amounted to no more 
than the payment of a debt which was due 
to one or more creditors at the date of the 
winding up petition, if that would result in 
lo<is to other creditors who should be 
treated equally with those who have been 
paid. 1940 A.L.r. 739=1940 All. 514= 
I.L.R. (1940) An. 730. See aJso 1939 
Sind 196. Where during tlie pendency of 
winding up proceedings a Bank agrees to 
employ a ca'sliier and to transfer his un- 
secured deposit with the Bank into a security 
deposit and docs so transfer it, the whole 
transaction is void under S. 227 (2) as a 
disposition by the Company of its property 
made after commencement of winding up. 
Inasmuch as the cashier obtained an undue 
advantage over his fellow creditors, the 
Court would not valiilate the disposition by 
giving it its sanction. 1942 A.W.R. (H. 
C.) 7=1942 A.L.W. 21. 

Sec. 228: Liquidator's position and 
DUTY. — The case of an insolvent company 
and the case of an individual who is declared 
an insolvent are on the same footing in the 
eye of the law. The Olfictal Receiver, m 
the case of a person who is adjudgon an 
insolvent, and the official liquidator of an 
insolvent company, stand on the same loo - 

ing. They are not the representatives ot 

tlic insolvent, the in<lividual or the 
On the one hand they represent [he csgue 
of tlic insolvent, and on the ‘laml tftj 

represent the interest of the whole b^y 
creditors. The dutv of the trustees m 
bankruptcy or the official hquidators 

distribute the a.sscts of the ,hcir 

vidual or the company, among such 01 
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present or future, certain or contingent shall be admissible to proof against the 
company, a just estimate being made, so far as possible, of the value of such 
debts or claims as may be subject to any contingency or for some other reason do 
not bear a certain value. 

229 . In the winding up of an insolvent company the same rules shall prevail 
Application of insolvency observed with regard to the respective rights of 

rules in winding up of insol- secured and unsecured creditors and to debts provable 
vent companies. and to the valuation of annuities and future and con- 

tingent liabilities as are in force for the time being under the law of insolvency 
with respect to the estates of persons adjudged insolvent ; and all persons who in 
any such case would be entitled to prove for and receive dividends out of the assets 
of the company may come in under the winding up, and make such claims against 
the company as they respectively are entitled to by viitue of this section. 


NOTES. 

creditors as have a just claim. 49 A. 728 
=25 A.L.J. 450=1927 A. 426. 

Claim based on decree. — The decree that 
may be valid and binding on the insolvent 
is not necessarily, valid or binding against 
the trustee in liankruptcy or the oOicial 
liquidator. Under S. 34 (2) of the Provin- 
cial Insolvency Act, the debts have got to 
be "proved" by claimants before they can 
expect to be entered in the schedule of cre- 
ditors, and the same rule applies also in the 
case of the liquidation of a company. The 
proceedings in liquidation and the proceed- 
ings in insolvency arc entirely in the nature 
of c(iuitable proceedings. Nobody has a 
right to claim more than what is justifiably 
due to him. on the mere ground that the 
Insolvent, the individual or the representa- 
tives of an insolvent company had agreed to 
pay to the claimant more than wliat was 
justly and properly due to him. As to 
claims based on decrees, the decrees may be 
binding on the company or anybody repre- 
senting the company. But the official liqui- 
dators are not the company nor the repre- 
sentatives of the company. The official 
lit|uidator is not bound to receive the decree 
as conclitswe evidence of the liability of the 
company, and it is open to him to ask the 
claimants to adduce evidence as to the truth 
of the claim, in certain cases, A judgment 
or decree no doubt would always give a 
prima facie, proof of a debt. Where there 
lias been a genuine contest between a 
claimant or a creditor on the one hand and 
the company which goes into liquidation 
later on, and the parties have fought out the 
case bona fide, it would not be open to tlie 
official receiver or the liquidator to re-open 
the case and to have, as it were, a fresh 
trial of strength. But where there arc 
circumstances casting doubt on the correct- 
ness of the debt, as proved by the judgment, 
and the decree is found to rest on some- 
thing less than a real trial on the merits of 
the case, the official liquidator would he 
justified in putting the decree aside and in 
calling for independent proof of the claim 
based on it, i.e., may ask for what has been 
called "the consideration for the judgment". 
So also in the case of compromise decrees, 
where the genuineness of the compromise 


is doubtful, the official liquidator may call 
for independent proof of the claim apart 
from the decree. 49 A. 728=25 A.L.J. 
450=1927 A. 426. 

Sec. 229; Construction of Section. — 
The expression “rules .... under the law 
of insolvency” in S. 229, should not be 
widened so as to include the whole "law of 
insolvency” but the expression should be 
narrowed so as to include only "rules” as 
given in S. 229. This section and S. 228 
do not import all the provisions of the 
Provincial Insolvency Act, into company 
law, and in particular S. 28 (2) of the latter 
Act is not so imported. 160 I.C. 908=1936 
Pesh, 57. But a different view has been 
taken bv the Allahabad High Court. See 
51 A. 695=1929 A.L.J. 811=1929 A. 353. 
{See also notes under S. 230, infra, as to 
the construction of this section and the 
<lifferent view, held by the Lahore and the 
Bombay High Courts on this point.) Where 
an asscssinoxt under S. 23 (4) of the 
Income-tax Act has been made in respect 
of a company and it had also become final 
as against the firm and the company subse- 
quently goes into liquidation, the assessment 
camwt be rcof>Cfted ordituirily. There could 
be an interference with the assessment only, 
if there is reason to think Uiat the assess- 
ment was vitiated by fraud. The case of 
a judgment-debt stands on a different foot- 
ing, interference being allowed only because 
of the possibility of fraud. 16 Luck. 599 
= 1941 O.W.N. 118=1941 Oudh 2f)0. 

Remedies open to a secured creditor, — 
It is not necessary for the secured creditor 
to prove his debt in li(|uidation. He may 
rely upon his security and proceed to realise 
his debt in the ordinary course of law. If 
after exhausting the security anything more 
remains to be paid to him, he may prove in 
liquidation for the deficient amount. It is 
also open to him to value his security with- 
out instituting a suit thereon, and prove for 
the balance of the debt due to him after 
deducting the assessed value. In this case, 
the liquidators may redeem the security at 
the value assessed ; and when not redeemed, 
the secured creditor will not be allowed to 
prove for more tlian the balance, even when 
the security realises less than the assessed 
value. A third course also may be adopted 
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by him, i.e., by surrendering his entire 
security and ■ proving for the whole debt. 
51 A. 09^=1929 A.L.J. 811=1929 A. 353. 

Attaching creditor not secured oieditor 
—It IS well-settled law in India that an 
attachment creates no charge in favour of 
the attaching creditor but it merely prevents 
and avoids alienation and confers no right 
on him. Hence he cannot be treated as a 
secured creditor; and he cannot claim any 
priority on the basis of being a secured 
creditor. However it is open to him in the 
winding up to obtain the leave of the Court 
to continue the attachment and to proceed 
unrestrictedly or on such terms as the Court 
might impose^ with his application for exc- 
cution. 31 Bom.L.R. 1029=122 I.C. 836 
1930 B. 16. 

Interest, claim to, by secured creditor 

AFTER date OF LIQUIDATION. — A SCCUrcd 
creditor can claim interest up to the date of 
payment, when he seeks to recover what is 
due to him from the proceeds of the sale 
of the secured property. But when such 
proceeds arc insufficient to satisfy his entire 
claim, and he seeks to prove against the 
other property as an unsecured creditor, he 
must confine his claim to the principal and 
interest which have accrued up to the date 
of adjudication or liquidation, as the case 
may be, deducting therefrom the amount 
realised by the sale of the property. He 
will not be allowed to deduct the interest 
ivhich has accrued due after liquidation. 
from the amount realised bv the sale of the 
security in the first instance and afterwards 
apply the balance to the principal and 
interest due up to the date of liquidation, 
an<l then to prove for the Iialancc. 1930 R 
20=7 H. 514=120 I.C. 702; 19.10 R. 47; 
1922 L. 281. 

Interest sursf.quent to winding up re 
UNSFxruRF.D CREDITORS .—Where a company 
has been ordered to be wound up, interest on 
debts which carry interest ceases to run 
from the date of the winding up (f.e., 
un<lcr S. 168, from the time of the pre- 
sentation of the petition for the winding up) 
unless the assets arc enough to pay all debts 
in full. The position of the creditors must 
be considered under two aspects, first when 
there is and next when there is not, a 
surplus. Where the estate is insolvent 
nothing should be allowed for interest, but 
the opposite rule applies where the estate 
is solvent, i.e., where there is a surplus. 
In the latter case, in whatever manner the 
dividends may originally have been made, 
if it turns out that tlicrc is an ultimate 
surplus, the account must be taken as be- 
tween the company and the creditors in the 
ordinary way, i.e., by applying each dividend 
in the first place to the payment of interest 
due at the date of such dividend, and the 
surplus, if anv, to the reduction of the 
principal. 32 L.W. 950=1930 M. 1012= 
59 M.L.J. 826. Where certain cash 
deposit is made with a Bank as security for 


the good behaviour of an employee, the 
amount is received by the bank on a specific 
understanding to be applied for a specific 
purpose and as such it constitutes trust 
money in the hands of the Bank and does 
not form part of the assets of the Bank 
divisible among creditors. 1940 O.W.N. 
1022. Where deposits were made to a bank 
by the employees or on their behalf as 
security for their faithful and honest service 
and interest was also payable on such 
deposits, on a question whether such depo- 
sitors were entitled on a liquidation of the 
bank to a preferential payment. Held, that 
the deposits formed part and parcel of the 
engagement transaction and the moneys 
should have been held by the bank in trust, 
since expressly they were paid as security 
for good behaviour. The deposits were 
trust moneys an<l an agreement to pay 
interest on such deposits, could not 
destroy the character as such of those 
moneys which still remained trust 
moneys so long as they were in the 
hands of the bank. Trust moneys could be 
followed so as to reach the assets of the 
bank from whatever source they might 
come the tracing of the assets in that way 
is the proper principle of law to apply in 
regard to those matters. The assets of 
the bank coming into the hands of the 
Li<|uidator would have to be earmarked 
first of all to the discharge of the claim by 
the depositors. 47 L.W. 153=178 I.C. 
428=1938 Mad. 651. Sec also 1939 M.W. 
N. 1069; 1940 Mad. 178; 1939 M. 

W.N. 1066 ; 52 L.W. 512=(1940) 2 

M.L.I. 559=1. L.R. 1941) Mad. 125; 
49 L.W. 181=1939 Mad. 337=(1939) 

1 M.L.J. 209. Whenever money is 
paid by one person to another it can 
be said it is remitted for a specific 
purpose, e.g., when a buyer pays to a 
seller of goods or a hirer for the hire of an 
article; hut because money is paid that docs 
not ipso facto make the recipient a trustee. 

A trust would exist when a banker is to 
collect and remit, but not when he is to use 
and repay. 1941 M.W.N. 1067=(1941) 2 
M.L.J. 910. Payment of arrears ot 
premia to insurance company by assignee ot 
policy for revival of lapsed policy— Condi- 
tion as to production of medical certincatc 
not fulfilled— Company ordered to be wowin 
up before production — Assignee has no ngn 
to rank as preferential crcditor--Trust n 
created. 1941 M.W.N. 1067=(1941) 2 M. 

L. I. 910. a 

CROss-n^AiMS AND Sct-off.— Though 

debt due by a company is not presently^/ 
able, it can be set-off against money 
to the company in liquidation. If a , ^ 
of a company takes an oes into 

debt due by the company, before it g 
liquidation, a set-off of the • ^proceed- 
othcr can be allowed in 
ings, and it would not Mad. 

'S'. '’A'"cb.or- of^an'-imCviTcompany .n 
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respect of whose debt there is a surety is 
entitled to set-off against the money owing 
by the debtor to the company moneys due 
to the debtor from the company, and a 
surety is entitled to set-off in respect of his 
obligation to the company moneys owing to 
him from the company. A debtor having 
a cross-claim which can be set-off against 
the company docs not lose that right because 
the company has obtained a safeguard by 
a surety. The moneys due to the surety 
on the one hand and from him to the com- 
pany on the other in respect of the debt of 
another for which he is surety, are mutual 
dealings, and he has the right to set-off 
against his indebtedness to the company the 
moneys due to him when the obligation to 
the company by the debtor and surety is one 
which is joint and several. Both the debtor 
and the surety who are under an obligation 
to pay moneys to the company but who 
themselves arc creditors of the company may 
therefore set-off one debt against the other 
1939 M.W.N. 1231 = 1940 Mad. 266. See 
aho 1941 Mad. 622=(1941) 1 M.L.J. 818. 
Where a person agreed to supply cotton to 
a company’s mill for being spun into yarn 
and to advance sums of money for various 
expenses and the arrangement was that the 
creditor should deduct his advances from 
the spinning charges and the company was 
later on wound up, it was held, that the 
creditor had agreed to pay only the balance 
due from him after his advances had been 
deducted from the spinning charges calcu- 
lated at the agreed rate and that the liqui- 
dators can recover only if the balance on 
such accounting is in their favour. 1940 
A.L.J. 6^=1940 All. 490. The effect of 
S. 3 of I.imitation Act is to bring about the 
automatic dismissal of suits, appeals and 
applications founded upon debts or causes 
of action which according to their various 
periods of limitation are time barred. It 
is only the remedy that is destroyed, but the 
debt remains. Such a debt can be set-off 
by a liquidator in winding up proceedings 
against debts by the company to the debtor. 
The right of set-off exercisable in winding 
up proceedings is distinguishable from the 
set-off provided for under the C.P. Code, 
O. 8, R. 6, In the latter case it is required 
as a condition precedent that the money 
should be legally recoverable by the defen- 
dant from the plaintiff, but no such condi- 
tion attaches to the exercise of a right of 
set-off by the official liquidator in winding 
up proceedings acting under the Companies 
Act. T.L.R. (1941) All. 4IS=1941 All. 
278. Under the Indian law every case of 
a joint promise is treated as a joint 
and several promise. If a debt is in- 
curred by the members of a partnership 
they are jointly and severally liable. If A 
and /I, members of a firm, sue C, C cannot 
set-off a debt due by A alone, whereas if 
C sues A and B, A can set-off a debt due 
"by C. Where the liability of the partners is 


joint and several in a claim to enforce that 
joint and several liability, it is open to the 
partners to set-off a debt due to them. The 
rule of set-off in bankruptcy docs not rest 
on the same principle as the right of set-off 
between solvent parties, because the prin- 
ciple is wider. 53 L.W. 560=1941 M.W. 
N. 358=1941 Mad. 654. It is no doubt 
true that where there is an amount due to 
a bank payable by A in his individual account, 
and an amount due by the bank payable to 
A and B in their joint account, the two 
accounts cannot be set-off; but if it could 
be shown that, though the account is in the 
name of A and B, A is solely entitled to the 
amount, a set-off has always been allowed. 
The question is whether it can be said that 
the money so absolutely belongs to that one 
of the two persons, in whose names the 
account stands, who has another account of 
his own, that the Gjurt must treat it as his 
sole property and require the balance to be 
struck between the two accounts. Whether 
the property belongs solely to A can be 
found on evidence. Once it is found that 
the person having the sole account is solely 
interested in the balance of the joint account, 
so that equity would have compelled the 
other person, without imposing any terms 
or directing any inquiry, to transfer the 
account into his name alone, upon the bank- 
ruptcy of the bank a set-off must be allowed 

51 L.W. 680=1940 Mad. 436=(1940) 1 

. L . J • 1 1 5 » 

Security given by third part^' to Bank 
IN SHAPE OF nxED DEPOSIT IN BaNK— R iGHT 
TO <3.AIM SET-OFF. — There can be no set-off 
of claims under S. 229 of the Companies 
Act when there are no mutual dealings A 
Bank lent a sum of Rs. 2.000 to the appli- 
cant on a promissory note dated 7th 
September 1936. As the bank was not 
willing to lend without security, . 9 , the 
mother-in-law, offered to give security and 
gave as security a sum of Rs. 4.300 which 
she had m fixed deposit in the Bank under 
a fixed deposit receipt. This receipt was 
handed over to the Bank along with a letter 
under which S authorised the Bank of set-off 
at any time the whole or any portion of the 
said deposit and interest accrued thereon 
towards the loan granted to the applicant 
at any time the Bank deemed it necessary 
Before Uie fixed deposit matured the' Bank 
went into liquidation and the applicant 

daimed to set-off the amount due by the 
Bank to 5" against the amount due by him. 

affidavit expressing her 
willingness to the set-off. Held. (1) that 
tlicre were no mutual dealings in the case 
which would entitle the applicant to 
claim a set-off under S. 229 Com- 
panies Act; (2) that though the Bank 
had a right to set-off, the applicant 

could not say that he had a right to 
claim a set-off; (3) that having regard to 
the equity of the case, the Bank' should 
adjust the dividend payable under the 

deposit receipt towards the amount due and 
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Preferential payments. . ^3®* (0 lo a winding up there shall be paid in 

prionty to all othei debts — 

{a) all revenue, taxes, cesses and rates, whether payable to the Crown or 
to a local authority, due from the company at the date hereinafter mentioned and 
having become due and payable within the twelve months next before that date • 


NOTES. 

recover only the balance. 1941 Mad. 622= 
(1941) 1 M.L.J, 818. On a contention 

that a charge in respect of certain trust 
monies extends only to the assets in the 
hands of a Bank on the date of its liqui- 
dation and that the subsequent realisations 
of assets of the Bank were replenishments 
of the Bank’s funds, but not neces'^arily of 
trust funds, it was held that where the 
subsequent realisations are only the previ- 
ously existing assets changed into a different 
form, and not fresh funds which were not 
part of the previous assets, the charge would 
extend to those realizations also. 1940 O. 
W.N. 1022. 

Secs. 229 and 230: Scope — Crown m;irrs 
— rRiORnv — I f F.xTF.Nns to trade DF.nrs. — 
The provisions of .S. 49 of the Presidency 
'Powns InsolvcncN' Act are not incorporatc<l 
by .S. 229 of the Companies Act and the 
priority of crown debts in winding up j)ro- 
ceedings is limited to those specifically men- 
tioned in S. 230 of that Act. Accorriingly 
the priority rcgar<ling Crown flobts is 
rcstrictcfl to such matters as revenue and 
taxation an<l docs not extend to trade debts 
payable to the Crown. Apart from the 
exceptions contained in S. 230. the assets 
of a company must be applied in satisfaction 
of its liabilities f'ori in accordance 

with the i)rovisions of S. 207. 41 C.W.N. 

4.S8=I.L.K. (1937) 1 Cal. 684. .SVr also 
1931 L. 3M. 

Sec. 230: .‘Xmfndment by Act XXII of 
1936.— It was tliought inequitable to treat 
compensation pajable to workmen under the 
Workmen’s Compensation Act. provident 
fund, pension fund, gratuity, and other sitni- 
lar funds for the welfare of the employees 
of the company, as orrlinary debts provable 
in the winding up; and hence this amend- 
ment gives them priority. This is also the 
case under the English law. Under S. 137, 
if the Registrar on the perusal of the docu- 
ments submitted to him periodically by the 
company finds anything unsatisfactory in the 
conduct of the company, he may report the 
matter to the local Government; and the 
local Government may appoint one or more 
inspectors to investigate thoroughly and to 
report the result to it under S. 138 («') . 
This investigation being essentially in the 
interests of the company, it is but proper 
that the expenses of the investigation shoiihl 
be not only borne by the company but also 
that preference should be given to payment 
thereof over the other liabilities of the com- 
pany. Accordingly, this section and S. 141, 
have been amended. S. 141 as now 
amended provides for the payment of the 
expenses out of the assets of the company 


and for their recovery as an arrear of land 
revenue, and this section (S. 230), gives 
priority to them over the other liabilities of 
the cornpany. See also notes to amendment 
under S. 141 (supra). 

and Scx)pe of Ss. 229 and 
2-^0. S. 229 makes the rules of insolvency 
law applicable as far as may be in respect 
of winding up proceedings; where, how- 
ever. there is a conflict between the Com- 
panies Act and the Insolvency Act it is clear 
tfiat the provisions of the Companies Act 
should be given effect to. In a case where 
the local Government claimed priority in 
respect of the amount spent by it for the 
purposes of investigation of the affairs of 
a Bank under S. 141 (3) of the Companies 
Act. and the oflicial liquidator appointed on 
the compulsor}- winding up of the Bank 
objected to the same, it was held that even 
if the aniount should be deemed as a Crown 
debt it (lid not come under S. 230, and was 
consequentlv not entitled to priority. 12 L. 
678=1931 L. 351. .9rc also 41 C.W.N. 
458. The principle of the above ruling of 
the Lahore Court will still hold good, 
although the actual decision therein may not 
he correct now in view' of the amendment 
'^iiicc introduced in Ss. 141 and 230, provid- 
ing for the priority of the expenses of any 
investigation licld in pursuance of S. 138 
(i-i') of the Act. The Bombay High Court 
in 29 Bom.L.R. 1446=106 I.C. 27:=m7 B. 
606, has taken a cliffcrent view as regards 
the interpretation of Ss. 229 and 230 of the 
Act. The Secretary of State, as a judg- 
ment creditor of a company in liquidation, 
claimed priority in respect of a debt due to 
liitn arising out of certain trade or com- 
mercial dealings between him and the com- 
pany. Reliance was placed on S. 49 of 
the Presidency Towns Insolvency Act ana 
S. 229 of this Act in support of the priority 
claimed, although there was no provision 
for tlie same contained in S. 230 of this 
Act. It was held that he was entitled to 
the priority claimed by him, over the other 
debtors of the company. This is clearly 
opposed to tlic view taken by the 
Higli Court. Talyarkhan, who decided 

the Bombay case, has observed as follows. 
"Having regard to the different and 
activities of Government in this 
a commercial nature, the legislature 
well consider w'hether the I*"". . . t^w 

should not be brought in line with 
prevailing in England and by 
ment confine the preferential 
crown debts, to the debts 
S. 230." The legislature m f 

Ss. 141 and 230 of this Act, appears to 

impliedly accepted the correctness 
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interpretation of the law made by the 
Lahore Court. Sec also 1936 Pesh. 57= 
160 I.C. 908, which puts a narrow con- 
struction on S. 229, and 51 A. 095=1929 
A.L.J. 811=1929 A. 352, which takes a 
contrary view. The Patna High Court also 
has taken a view similar to that of Lahore, 
and has held that the Crown was not enti- 
tled to any preferential claim in respect of 
a decree obtained by it in certificate pro- 
ceedings under S. 20 of the Bihar and 
Orissa State Aid to Industries Act. 1923 
Vide 134 I.C. 429=1932 P. 1. 

Costs ok successful LiTKiANT acainst 
COMFANY— Priority.— A successful liti- 
gant a^inst a company in liquidation 
is entitled to be paid lus costs in 
full in priority over other ordinary 
creditors except where tliere are other 
creditors in the same position as himself 
when they and he will rank pari passu as 
regards the fund available for the discharge 
of their debts. 43 P.L.R. 648=1941 
^mp.C. 294. Where a foreign company 
is wound up in more jurisdictiotts than one, 
the law is that the Court of each jurisdiction 
will be governed by the forensic rules which 
govern the conduct of its own liquidation. 
S. 230 (1) (<r) of the Act, as amended in 
1936 is a forensic rule in this sense and 
ought to be applied in the matter of winding 
up of a foreign company which is an un- 
registered company under the Act, and that 
provision would therefore apply to the case 
of a sum due to any employee from the 
provident fund account maintained by the 
company. Where a provident fund is 
established for the benefit of the employees 
of a company, called the employees provi- 
dent fund subscription to which is compul- 
sory, and it is clear from the rules of the 
fund that the fund is held for a specific 
purpose, i.c., for payment to the employees 
or their legal representatives on the termi- 
nation of their service, that fund is a trust 
fund and the relationship between the Bank 
and the employee is that of a trustee and 
cestui que trust and not that of a debtor and 
creditor. The fact that in certain contin- 
gencies the employee may not be paid the 
amount or the company may have a bene- 
ficial interest in the said moneys does not 
make the fund any the less a trust fund. 
The company holds the money standing to 
the credit of an employee as trust money in 
a fiduciary capacity, and by the combined 
operation of S. 229 of the Companies Act 
and S. 52 of the Presidency Towns Insol- 
vency Act, the said fund docs not form 
part of the assets of the company; the 
employees are therefore entitled in tlie 
winding up of the company, to be paid in 
full the amounts standing to their credit in 
tlic provident fund account irrespective of 
S. 230 (I) (e) of the Companies Act in 
priority to all other debts of the company. 
1938 M.W.N. 1332=1939 Mad. 352. See 
also 1940 Mad. 184; 1939 M.W.N. 1069. 


Sec. 230 (1) (b) and (2) (b): EmxT 
OF— Salary of employee — Priority over 

FLOATING CHARGE. — On the winding up of a 
company an employee is, by virtue of 
S. 230 (1) (b) and (2) (b) of the Com- 
panies Act, entitled, in respect of salary to 
the extent of Rs. 1,000, to priority of pay- 
ment as against the holder of a floating 
charge created by a debenture over the book 
debts of the company, from the proceeds of 
such book debts. 1941 Mad. 586=d941) 
1 M.L.J. 577. See also 1938 All. 609. 

Revenue, meaning of— S. 230 (I) (a). 

If the section had read “all taxes, cesses, 
rates and other revenue”, the word “revenue'' 
W’ill Iiave to be read, e.jusdem generis, with 
the preceding words. But in this section 
“revenue” comes first, and therefore it must 
not necessarily be taken to be ejusdem 
generis with the words that come after it. 
Hence the word in this section means only 
income. The rent of the Government tele- 
phone lines and also the charge for trunk 
calls is the income of the Government and 
therefore must be taken to be “revenue” 
within the meaning of S. 230 (a). 53 A 

92=1931 A.L.J. 24=1930 A. 884. Where 
as part of the agreement of the appointment 
of certain persons as selling agents they 
deposited witli a company certain amount^ 
which was to carry interest and which was 
to be re-paid on the termination of the period 
for which those persons acted as selling 
agents, and such persons applied for the 
return as per their agreement and not 
succeeding in getting it applied for the 
winding up of the company with which they 
had contracted and contended that they are 
entitled to preferential payment, it was held 
that the agreement between parlies did not 
create a trust or any other fiduciary relation- 
ship and as such the selling agents were not 
entitled to any preferential payment. I.L. 
R. (1938) All. 8%=1938 A.L.J. 820=1938 
All. 574. 

Sec. 230 (1) (c) and (2): Workmen's 

WAGES — Rule of pRioRm' as to— Extent. 

Under the provisions of S. 230 (1) (r) 
and (2) of the Companies Act, the wages 
of workmen have a priority of claim over 
die claims of debenture-holders under any 
floating charge created by the company. 
I.L.R. (1938) All. 869=1938 All. 609. 
See also (1941) 1 M.L.J. 577. 

Chit fund — Prize winner — Security — 
Position of, — The principle in equity that 
a creditor is not entitled to recover the 
amount of his debt for which security has 
been given when he is not in a position to 
return the security applies when the debtor 
and Uie person giving the security are the 
same person. Where the holder of a chit 
in a chit fund conducted by a company bids 
the chit and gets payment of the prize money 
on getting other persons to stand surety for 
him and those sureties give as sccurity’their 
own non-prized tickets in the chit fund as 
security for the future subscriptions payable 
by the bidder, and the company therefore 
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(b) all wages or salary of any clerk or servant in respect of service rendered 
to the company within the two months next before the said date, not exceeding 
one thousand rupees for each clerk or servant • 


(c) all wages of any labourer or workmen, not exceeding five hundred rupees 
for each, whether payable for time or piecework, in respect of services rendered 
to the company within the two months next bcfoie the said date; 

^[(d) compensation payable under the Workmen’s Compensation Act 

^ 9 ^ 3 ) respect of the death or disablement of any officer or employee of the com- 
pany ;] 


2[ (e) all sums due to any employee from a provident fund, a pension fund 
a gratuity fund or any other fund for the welfare of the employees maintained by 
the company ; and] ^ 

2[ (/) the expenses of any investigation held in pursuance of clause (iv) of 
section 138 of this Act.] 

(2) The foregoing debts shall — 

(a) rank equally among themselves and be paid in full, unless the assets 
are insufficient to meet them, in which case they shall abate in equal proportion • 
and ’ 


{b) so far as the assets of the company available for payment of general 
creditors are insufficient to meet them, have priority over the claims of holders of 
debentures under any floating charge created by the company, and be paid accord- 
ingly out of any property comprised in or subject to that charge. 

(3) Subject to the retention of such sums as may be necessary for the costs 
and expenses of the winding up, the foregoing debts shall be discharged forthwith 
so far as the assets arc sufficient to meet them. 

(4) In the event of a landlord or other person distraining or having dis- 
trained on any goods or cfTccis of the company within three months next before the 
date of a winding up order, the debts to which priority is given by this section 
shall l)e a first charge on tlie goods or effects so distrained on, or the proceeds of the 
sale thereof : 


Provided that in respect of any money paid under any such charge the 
landlord or other person sliall have the same rights of priority as the person to 
whom the payment is made. 

(5) The date hereinbefore in this section referred to is — 

(<2) in the case of a company ordered to be wound up compulsorily which 
had not previously commenced to be wound up voluntarily, the date of the winding 
up order ; and 

{b) in any other case, the date of the commencement ofthe winding up. 


LFX;. REF. 

^ Thr word “ and ” was omitted by S. 106 
of Act XXII of 1936. 

* These clauses were added, ibid. 

NOTES. 

Roes into liqtiidation, it is not open to the 
"bidder who has committed default in pay- 
ment of future instalments to claim a set-off 
as against the amounts due by him the 
amounts due to the sureties under their 
tickets, which the company holds as secu- 
rity, though it has gone into liquidation. 
50 L.W. 306=1939 Mad. 915=(1939) 2 M. 
T.J. 325. See also 1939 M.W.N. 1193. 

Commencement of winding up. — The 
■date of the commencement of the winding 


in the case of a compulsory winding up 
liich has been preceded by a voluntary 
inding up is the date of the voluntary 
inding up. 1934 A.L.J. 476=147 I.C. 
2=1934 A. 114. 

Sec. 230 (1) (e): Applicability— Con- 

noNs. — The condition precedent to the 
plicability of S. 230 (1) {e), which was 
acted by the Act II of 1936 and came 
rce on 15—1—1937, is that the employee 
ist be an employee of the company on 
te of the winding up of the company. 

immaterial when he entered 
icre is no distinction between employee 

tering service before 1938 

?sc entering service after tlwt date. 

.W.JJ. 1332=1939 Mad. 352. 
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‘[ 230 -A. (i) Where any part of the property of a company which is being 

Disclaimer of property. wound up consists of land of any tenure burdened with 

c 1 1 onerous covenants, of shares or stock in comnanJ/^* 

sIleaTl™^bf/Lson'oTit ‘hat is unsaleable, or not readily 

saicaoie, by reason of its binding the possessor thereof to the performance of anv 

notwThsmndw''^^ h 7 T‘'d^ liquidator of the company! 

nocwimstanding that he had endeavoured to sell or has taken possession o^ the 

p oper y or exercised any act of ownership in relation thereto may with the 

him^i°t anv dm ‘his section, by writing signed by 
niT.’.a! I I 5 '"‘““hs after the commencement of the windine un 

such extended period as may be allowed by the Court, disclaim the property : ^ 

tlm tin "'h"= any such property has not come to the knowledge of 

the liquidator \yithm one month after the commencement of the winding u/ the 

power under this section of disclaiming the property may be exercised at anv time 

exte;.;ed'’S 

is 2; 

m or in respect of the property disclaimed, but shall not, excepfso far as is necesL"i^’ 
for the purpose of releasing the company and the nronertv nf / necessary 
liability, alfect the rights or liabilitres of any od.rS 

(3) Court, before or on granting leave to disclaim • 1 

notices 10 be given to perrons interested, and impose such term’s ns ^ 

granting leave, and make such other order in the matter as the Com t thinksluu. 

( 4 ) The liquidator shall not be entitled to disclaim anv j 

this section -n any case whcie an application in wiiting has been mad^tn^ 

any persons interested in the property reauirini? him tn ^ m i ^ ^7 

wiA Lt disclaim, and the liqu’Ida'^or Ls ^orwItlra period of'', w ," 
after the receipt of the application or such further period as may be anowcd‘'bv'^rhe 
Court, given notice to the applicant that he intends to annlv m rhl n!!. Tr V 
to disclaim, and in the case of a contract, if the liauidator c 

as aforesaid, docs not within the said period or further period disd^n^^Jh^^^ 
the company shall be deemed to have adopted it. ^ ^ contract, 

( 5 ) The Court may, on the application of any person who is * 1 , 

liquidator, entitled to the benefit or subject to the burden of a contract m^H^ 

the company, make an order rescinding the contract on such terms as to pa>^Lrbv 
or to either party of damages for the non-performance of the contract or • 

as the Court thinks just, and any damages payable under the order’ to any ?uch 
person may be proved by him as a debt in the ^vinding up. ^ “ 

( 6 ) The Court may, on an application by any person who either claims anv 
interest m any disclaimed property or is under any liability not discharged^ thU 


LEG. REF. 

* This scclion was inserted by S. 107 of Act 
XXII of 1936 . 

NOTES. 

Sec. 230-A: Amendment by Act XXII 
op 1936. — This section has been newly in- 
serted. This gives the liquidator power, 
corresponding to that of a trustee in bank- 
ruptcy, to disclaim land burdened with 
covenant.s, unprofital)Ie contracts and pro- 
t»erty whicli is unsaleable. Similar provi- 
sion is contained in S. 267 of the Englisli 
Act. , The absence of sucli a provision as 
C.C.M.— 217 


companies' under liqui- 
dation has been felt as a great handicap to 

I'een rcrTcdl'’ 

230-A (5): Discretion of Court 

Al PLICATION FOR RESCISSION OF CONTRACT— 

MAiNT,vjN.\niLm-.— Under S. 230-A (5) 

the Court IS given a discretion to make an 
order rescinding a contract made by a person 
with a company prior to the winding up on 
his application to the Court, If the con- 
tract has already been rescinded, an apnli- 

M.W.Nd 1077t;=(1940) 2 M.L.;. 097, 
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Act in respect of any disclaimed property and on hearing any such persons as it 
thinks fit, make an order for the vesting of the property in or the delivery of the 
property to any persons entitled thereto, or to whom it may seem just that the property 
should be delivered by way of compensation for such liability as aforesaid, or a trustee 
for him, and on such terms as the Court thinks just, and on any such vesting order 
being made, the property comprised therein shall vest accordingly in the person 
therein named in that behalf without any conveyance or assignment for the 
purpose : 

Provided that, where the property disclaimed is of a leasehold nature, the 
Court shall not make a vesting order in favour of any person claiming undei the 
company whether as under-lessee or as mortgagee except upon the terms of making 
that person — 

(a) subject to the same liabilities and obligations as those to which the 
company was subject under the lease in respect of the property at the commencement 
of the winding up ; or 

(/>) if the Court thinks fit, subject only to the same liabilities and obligations 
as if the lease had been assigned to that person at that date : 

and in either event (if the case so requires) as if the lease had comprised only the 
property comprised in the vesting order, and any mortgagee or under-lcssce declining 
to accept a vesting order upon such terms shall be excluded from all interest in and 
security upon the property, and, if there is no person claiming under the company 
who is willing to accept an order upon such terms, the Court shall have power to 
vest the estate and interest of the company in the property in any person liable, 
either personally or in a representative character, and cither alone or jointly with 
the company, to perform the lessee’s covenants in the lease, freed and discharged 
from all estates, incumbrances and interests created therein by the company. 

(7) Any person injured by the operation of a disclaimer under this section 
shall be deemed to be a creditor of the company to the amount of the injury, and 
may accordingly prove the amount as a debt in the winding up]. 


231. (1) Any transfer, delivery of goods, payment, execution or other act 

f I , . f relating to property which would, if made or done by 

r.iu u cn pre crcncc. against an individual, be deemed in his insolvency a 

fraudulent preference, shall, if made or done by or against a company, be deemed, 
in the event of its being wound up, a fraudulent preference of its creditors, and be 
invalid accordingly. 

(2) For the purposes of this section the presentation of a petition for winding 
up in the case of a winding up by or subject to the supervision of the Court, and 
a resolution for winding up in the case of a voluntary winding up, shall be deemed 
to correspond with the act of insolvency in the case of an individual. 

(3) Any transfer or assignment by a company of all its property to trustees 
for the benefit of all its creditors shall be void. 


LEG. REF. 

* These words were inserted by S. 108 of Act 
XXII of 1936. 

NOTES. 

Sec. 231; Purchase detween winding up 

APPLICATION AND THE ORDER. — WhcfC tllC 
company has contracted to purchase goods 
between the date of the presentation of the 
petition for winding up and the winding up 
order, and has actually taken delivery of 
these goods, the Court will confirm the 
transaction if the goods were purchased by 
the company in the ordinary course of busi- 
ness. 1930 M. 1012=59 M.LJ. 826. 


T^tle of THIRD PARTIES. — A winding up 
!ourt cannot take cognizance of and adjuai- 
atc on the title of third parties 
1 C limited purpose mentioned in this s 
on. and S. 232, and if it is neccssaiy. «« 
quidators must have recourse to 

.. 353. The official liquidator was held not 

ititlcd to a summary order 

le money raised by a creditor oMhe^m 

any before the order I®*" ly'lfi^^Las^ed a 
assed but after the Bank P.-. and 
tsolution stopping payment of . °"”^over 
e was referred to a regular ^ rtx 

fie amount. 26 S.L.R. 102—19 
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232. (i) Where any company is being wound up by or subject to the super- 

... ^ . , vision of the Court, any attachment, distrc:s or exe- 

mets leave of ,hc court against 

the estate or enccts *[or any sale held without leave of 
the Court of any of the properties] of the company after the commencement of the 
winding up shall be void. 

(2) Nothing in this section applies- to proceedings by ^fthc Crown]. 


233. Where a company is being wound up a floating charge on the undcr- 

Effect of floating charge. taking or property of the company created within three 
... months ol the commencement of the winding up shall, 

unless It IS proved that the company immediately after the creation of the charge 
vvas solvent, be invalid except to the amount of any cash paid to the company at the 
time of, or subsequently to the creation of, and in consideration for, the charge 
togclhcr witli inurcst on that amount at the rate of five per cent, per annum. * 


234. ( I ) The 1 iquidator may, with the sanction of the Court when the company 

^ , , n- 1 being w'ound up by the Court or subject to the 

supervision of the Court, and with the sanction of an 
extraordinary resolution of the company in the ease of 

a voluntary w'inding up, do the following things or any of them : 

« 


LEG. REF. 

* These words were inserted by S. 108 of Act 
XXII of 193C. 

•These words were substituted for die words 
“the Government” by A.O., 1937. 

NOTES, 

See. 232: Amrnomf.nt by Act XXII of 
1936. — It was held in 43 A. 433 that the 
section as it stood before tlte amendment 
did not apply to the case of sales of any 
property held after the commencement of 
the winding up. The real object of the 
section being to protect the properties of the 
company in liquidation, the construction put 
upon it by the Allahabad Court to some 
extent frustrated the object. With a view 
to render the section clear and to have the 
matter of “sales” also expressly included in 
the section, the present amendment has been 
made. 43 A . 433 would be no longer be good 
law, and this amendment forbids such sales. 

Ari'LtCAniLiTY OF Section. — The provi- 
sions of this section arc applicable only to 
two kinds of winding up, vie., either by the 
Court or subject to its supervision, and 
they do not apply to a case of voluntary 
winding up. S. 171 of the Act cannot be 
invoked to apply to a case of voluntary 
winding up as that section is contained in a 
chapter specifically headed "lyinding up by 
the Court". Hence any attachment, distress 
or execution put in force against a company 
without the leave of the Court after a 
voliutlary winding up shall not ipso facto, 
put an end to the attachment already in 
force This is also in accordance with the 
English law. 1924 O. 406=79 I.C. 968. 
See also 38 A. 407=36 I.C. 397=14 A.L.J. 
513. As to the meaning of the term "put 
m force", see 43 A. 433=19 A.L.J. 262. 

Execution sale after winding up. — A 
sale of the assets of a company after the 
winding up order, in execution of a decree 
passed before the order, without the permis- 


sion of the Court, is voidable at the instance 
of the liquidator. 2 P.LJ. 77=38 I.C. 

A contrary view was taken in 43 A. 

^ j' A been amended, 

and 43 A. 433 will no longer be good law 
on this point. 

Sec. 233: Floating security.— A floating 
security is not a future security or a specific 
security; and it is a present security which 
presently affects the assets of the company 
expressed to be included in it. 50 B. il7= 
28 Bom.L.R. 689=1926 B. 427. 

Sec. 234: Power of liquidator to refer 
TO ARBITRATION. — The powers of liquidators 
as regards reference of disputes to arbitra- 
Uon are not co-extensive with the powers of 

of a living company. 
SO A 867=26 A.L.J. 10=1928 A. 553. A 
liquidator may, with the sanction of the 
Court, compromise a debt due to the com- 
pany m liquidation. But the Court has no 
jurisdiction to compel an unwilling liqui- 
compromise such debt. I.L.R. 
1939 Lah, 324=1939 Lah. 497. 

c creditors referred to in 

b. 230 of the Companies Act are persons 
entitled to priority under the statute and as 
of right, but the Court has under S. 234 
been allowed a discretion to order payment 
m full to any class of creditors other than 
those referred to in S. 230. If the discre- 
tion used by the Court under S. 234 of Uie 
Act is not capricious or in disregard of any 
legal principle, the High Court should be 
very slow to interfere. 1936 O.W.N. 539 
= 163 I.C. 194. 

Compromise.— U nder S. 234, a winding 
“P Court has power to pass a consent order 
and if such order provides for execution 
against a guarantor, the Court has jurisdic- 
tion to enforce the order by execution. It 
IS not permissible to call into question the 
correctness of the decisions of the Court in 
a separate suit. 46 C.W.N. 98. Sanction 
by extraordinary resolution is necessary in 
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(0 pay any classes of creditors in full ; 

(ii) make any compromise or arrangement with creditors or persons claiming 
to be creditors or having or alleging themselves to have any claim, present or 
future, whereby the company may be rendered liable ; 

(in) compromise all calls and liabilities to calls, debts and liabilities capable 
of resulting in debts, and all claims, present or future certain or contingent subsisting 
or supposed to subsist between the company and a contributory or alleged contributory 
or other debtor or person apprehending liability to the company, and all questions 
in any way relating to or affecting the assets or the winding up of the company 
on such terms as may be agreed and take any security for the discharge of any such 
call, debt, liability or claim, and give a complete discharge in respect thereof. 

( 2 ) The exercise by the liquidator of the powers of this section shall be subject 
to the control of tlie Court, and any creditor or contributory may apply to the 
Court with respect to any exercise or proposed exercise of any of these powers. 

235- CO Where, in tlic course of winding up a company, it appears that any 

PoWtT of Court to nCflio <-» • i ^ , . 1^ 

damages against delinquent ^1 Company, 01 any past Or present director, manager 
directors, ctr. or liquidator, or any ofneer of the company has mis- 

applied or retained or become liable or accountable for 
any money or piopcity of tlic company, or been guilty of any misfeasance or breach 
of trust in relation to the company, the Court may, on the application of the liqui- 
dator, or of any creditor or contributory '[made within three years from the date of 
the first appointment cif a liquidator in tlie ^v’inding up or of the misapplication, 
retainer, misfeasance or breach of trust, as the case may be, whichever is longer], 
examine into tlic conduct of tlic promoter, director, manager, liquidator or officer, 
and compel him to repay or restore the money or properly or any part thereof 
respectively with interest at such rate as tlic Court thinks just, or to contribute such 
sum to the assets of the company by way of compensation in respect of the mis- 
application, retainer, misfeasance or breach of trust as the Court thinks just. 

( 2 ) 'I'his section shall apply notwithstanding that the offence is one for which 
the offender may be criminally responsible. 

2[* * * * * *1 


i i.c;. Ri.i'. 

' 'I'hrs** words were inscrcrcl bv S. loq of Ait 
XXII of 

* Sub-S. w:is oniillrrl. ihiJ. 

NOTES. 

or<lcr llint a coiiipromisc bctwciii a licjui- 
<lator of a conii)any and contributory should 
binfl tlic lif|uidator. 4 L. 23b=77 l.C. 3.18 
= 1924 L. 149. Sre also 71 l.C. 724=1923 
L. 8.=;. 

Trust monies — Disappkarance — Ci.aj m 

KNTIHFD AS PKF.FEKENTI AL CL.MM UNDER 

S. 234 — Effect. — Trust monies arc entirely 
outside the liquidation and do not vest in 
the lujuidator as assets. Trust monies never 
become assets of the company. Where 
certain G. P. Notes were deposited in a 
Bank as security for the pood conduct of an 
employee and on li<|uidation. it was found 
that the notes in question were not traceable 
but the liquidator had entered the name of 
the depositor in the list of preferential claims 
under S. 234, it was held that it amounted 
to an admission that the proceeds of those 
notes were included in the Bank’s moneys, 
and as such it was not open to the liquidator 
1c disclaim all responsibility in the matter. 


1941 Oucih 126=1940 O.W.N. 1022. On 
(Ills point see also (1940 ) 2 M.L.J. 5.‘>9: 
1940 Mad. 184; 1939 M.W.N. 1066; 1939 
.M.W.N. 10f)9. 

Sec. 235: Amendment rv Act XXII of 
1936. — Sub-scctlon (3) which has been re- 
pealed by the Amcnditip Act XXII of 1936, 
made the limitation period for a suit pro- 
vided in the Limitation Act applicable to an 
application against the delinquent directors, 
crtc. , made under this section , i.e . , ihe appli- 
cation had to be made within 3 years from 
Ihc date of delinquency of the directors, 
etc. The consequence of this was that the 
tlclinqiicnt directors were enabled to 
their civil liability in many cases on 
ground of limitation. As a matter of acr, 
in liquidation proceedings it takes mue t 
for the liquidator to ascertain 
real state of affairs and to determine wl^thcr 

and how far tlic directors other 
3 f the company have rendered 

liable by reason of ^Sation 

Tust. etc. Often times, 

nvolved also the ^>"8 A, When 
indcr Ss. 195 And 196 of the Act. 
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NOTES. 

all these things had been done, and when ae 
last it was found that the directors, ctc.» 
were really liable, and an application was 
made by the liquidators under this section 
the directors were enabled to plead limitation 
and escape the liability. Consequently all 
the trouble taken and expenses incurred by 
the liquidators in the matter practically be- 
came a waste, so far as the rccover>' of the 
moneys from the directors was concerned. 
As an instance in point, 54 M. 153, may 
Ik: cited. In order to avoid this unfortu- 
nate result . the present amendment has de- 
leted the old sub-section (3) , and has in- 
serted the words “made within three years, 
etc./’ in sub-section (1). Now the limita- 
tion for an application under this sec'ion 
will be 3 years from the date of the appoint- 
ment of the liquidator, and not as it was 
formerly, tJiree years from the date of the 
commission of the offence by the directors, 
etc. The three years' period provided in 
this section gives a reasonable and practi- 
cally sufficient time to the liquidator to deter- 
mine as to the liabilities of the directors, 
etc., and to file, if necessary, an application 
under this section. 

CoNSTRUCTtoN OF SpxmoN. — This section 
has been copied from the English statute 
and must have the same meaning as in the 
parent statute. 8 L. 549=1926 E. 624. A 
representative of an executor can be brought 
within the purview of this section, only if he 
were himself capable of being defined or 
described by any of the wor<ls used therein. 
{Ibid.) The Court should not make all 
<lircctors jointly and severally liable for all 
acts of misfeasance without finding which 
<lirectors are responsible for the various acts 
charged; and the order should be in respect 
of each act of misfeasance, and also only 
against those who are responsible for that 
act. 29 C. 688. A person who merely signs 
the memorandum of association and takes 
shares, but t.akes no part in the formation of 
the company does not become a promoter 
of the company; nor docs the fact that the 
money paid by him for his shares is utilized 
in the formation of the company make him 
a promoter. 46 L.W. 887=(1937 ) 2 M. 
L.J. 83). 

Scoff and Odjrct of Sfction. — Sec 1938 
Lah. 638 cited under S. 202 supra. This 
section is merely a procedural one and crea- 
tes no new offence and gives no new rights. 

It only provides a summary and efficient 
remedy which apart from the section might 
have been enforced by the ordinary juris- 
diction of the Court. 54 B. 2%=32 Bom. 

L. R. 232=1930 B. 572; 54 U. 153=1931 

M. 58=60 M.L.J. 280; 55 A. 912=1933 A. 
L.J. 1203=1933 A. 789 fF.B.). The sum- 
mary procedure contained in this section is 
not applicable to every claim which the com- 
pany may have against any of its officers, 
atul the same can be resorted to only when 
such claims arc in the nature of misfeasance 


or breach of trust in the performance of 
their duties. Re Etic, Ltd., 1928 Ch. 861 
=97 L.J. Ch. 460 ; 5 L. 461=85 I.C. 120 
— 1925 L. 194. Prejudice to the interest 
of the company by the acts of the directors 
must be shown before taking any proceed- 
ings against them under this section as well 
as under Ss. 236 and 237. 28 P.L.R, 1917 
=39 I.C. 769; 3 A.W.R, 222. Proce^ings 
under this section arc domestic proceedings 
between the company and its officers, and the 
orders are passed in a special jurisdiction 
investing the Court with certain powers over 
the internal affairs of the company; and; 
hence, orders in such proceedings do not bar 
a suit against a third party whose wrongful 
act has caused loss to the company. 159 1. 
C. 977=1935 A. 995. An application under 
this section is a representative proceeding 
filed on behalf of a class of persons and not 
to enforce any personal remedy or to obtain 
any exclusive licncfit. 55 A. 912=1933 A. 789 
(F.B.). If the directors enter into a con- 
tract and make a payment on it during the 
winding up proceedings, they do so at their 
peril, and excepting those cases in which it 
would be held that the payment was neces- 
sary for the winding up or for the carrying 
on of the business of the company pending 
the hearing of the winding up petition, the 
directors must be aware tliat there is always 
a risk of such payments l>eing void under 
this section. It is impossible to excuse the 
directors on account of lack of knowledge. 
They, above all, must be knowing what were 
necessary payments, and they also must be 
assumed to have known that having entered 
into a contract which had not been com- 
pleted before the winding up^ the persons 
with whom they were contracting were enti- 
tled only to prove in the winding up for 
damages. In the sense therefore that the 
directors were aware that they were making 
an unauthorized payment, theey were dispos- 
ing of the property of the company wrong- 
fully and therefore guilty of a breach of 
trust and the absence of dishonesty or fraud 
IS immaterial. The directors, therefore 
arc not entitled to relief under S. 281 , Com- 
panies Act. 1937 P. 293=168 I.C. 786. 

It is not necessary in a petition presented to 
the High Court under S. 235 to fully and 
adequately set out the particulars on which 
the claim is based, Neither S. 235 nor the 
rules framed thercimdcr require that the sum 
claimed by the liquidator from a director or 
officer of the company should be specifically 
stated in the petition. So also the rules 
framed under S. 235 do not require that an 
affidavit supporting the facts mentioned in 
the petition should be filed along with the 
petition or that if it is not filed it 
cannot be received at a later stage. Where 
therefore a petition under S. 235 does not 
State the sum sought to be recovered from 
tlic persons a^inst whom the petition is 
presented and is not supported by affidavit, 
the absence of these do not render the pro- 
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NOTES. 

ceedinjrs defective. 1938 Lah, 658. 
S. 237 affords no protection to com- 
pany promoters and directors against pro- 
secutions for breaches of trust. That section 
IS intended to safeguard the interests of the 
share-holders of a company wh-ch has failed 
to prevent what remains of their money from 
being wasted by the liquidator on unprofitable 
criminal prosecutions. But there is nothing 
which restricts the powers of the police or of 
any private person to file a complaint of 
criminal breach of trust against a company 
director or any other person, and the police 
do not require sanction to prosecute for 
criminal breach of trust. 1937 M.W N 
1122. 

NatT’RE of DfRECTOR’s PUTlFS AND UAmi.I- 
TTES. — In order to ascertain the duties that 
a person appointed to the board of an esta- 
blished company undertakes to perform, it 
is necessary to consider not only the nature 
of the company’s business, but also the 
manner in which the work of the company 
is in fact distributed between the directors 
and the other ofiicials of the company, pro- 
vided always that this distribution is a rea- 
sonable one in the circumstances and is not 
inconsistent with any express provi<iions of 
the articles. In diccharging Ins duties , a 
director must not only act honestly hut must 
also exercise some degree of both skill and 
diligence. But a director need not exlrbit 
in the performance of his duties a greater 
degree of skill than may reasonably be ex- 
pected from a person of his knowhdec and 
experience; nor is he bound to give continu- 
ous atten'ion to the affairs of the company, 
his duties beine of an intermittent nature to 
be performed at period c.al meetings, and in 
respect of all duties 'hat, having regard to 
the exiffcncies of business, and the articles 
of association, mav properly be left to some 
other official, a direc’or is, In the absence 
of grounds for suspicion, justified in trust- 
ing that official to perform such duties 
honestly. Vyherc the articles of association 
contain an indemnity clause which protects 
<he directors, protectors, etc., except where 
loss has been incurred as the result of wilful 
neglect or wilful neglect on their part, a 
director cannot be made liable unless he 
knows that he is committing, and intentls to 
commit, a hreach of his duty, or is reckless- 
ly careless in the sense of not caring whether 
his act or omission is or is not a breach of 
duty. Any act, or omission to do an act. 
IS wilful where the person concerned knows 
what he is tloing anti Intends to do what he 
is d<)ing. A dTCctor is entitled to rely on 
the judgment, information, and advice of 
the chairman or general manager or advisory 
director, as to whose integrity, skill and 
competence he has no reason for suspicion. 
d6 L.VV. R69--=(1937) 2 M.L.J. 848. 

Director's UAmi-rTv. whpk arisfs. — The 
directors, who by wilfully shutting (heir eyes 
to the acts of the agents or the managing 
“gents and by recklessly sanctioning the acts 


of such agents consciously aid in the cora- 
mi’tal of acts of misfeasance, misappropria- 
tion , and falsification of accounts and balance 
sheets, are themselves guilty of wilful mis- 

are liable fo pay compensation 
if that state of affairs cont'nues over a series 
of years. 55 B. 226=32 Bom.L.R. 323= 
1930 B. 572. But where *he act of the 
director is not wilful or reckless, but. only 
amounts to mere neglect or breach of duty 
that will not come i>.ro fnclo. under this 
sect=on. 1 Luck. 3.34=1926 O. 234. A 
director will not be liable for any error of 
judo-tnent; and as regards imprudence, in 
order to fix personal liability on him, the 
imprudence musi be so great and manifest 
as to amount to gross negligence, and he 
must not at the same time be authorized to 
do the imprudent art. 2 O.W.N. 920=^ 
I.C. 50=1926 O. 153. Fur'hcr. if there is 
no reason for doubting the fidelity of (he 
officers in the employment of the company, 
lhc directors will not be liable if those 
officers should commit any acts of misfea- 
sance. etc. . and the directors trusted 'hem. 

I Luck. 334=1926 O. 243. The phraseology 
of S. 233 makes it clear that proceedings 
contemplated thcre-n were intended to apply 
only to the Director and not to his represen- 
tatives and hence proceedings brought against 
a Director during b’s lifetime cannot be con- 
tinued against fiis sons and wife as heirs 
representing bis estate. 1938 A.L.J. 1002. 
If the company is being wound up the remedy 
against a delinquent director whether for 
ncglif’cncc. fraud or misfeasance Is under 
S. 235. Where such procccd-ngs have been 
taken aga’nst a director. subsequent suit 
against him for compensaHon for fraud^ or 
misfeasance is incomne’ent on the principle 
of res iufitfaid. 40 P.T..R. 8R3=103R Lah. 
577. Where hooks of a company which must 
have some value ‘o the company are found 
in the possession of the manager of the com- 
pnnv, the Court has power to ordcr^ them 
to be delivered to the liquidator: it is not 
necessary that the order should also state the 
amount for wh'ch the person against whom 
it is passed is liable in the event 
d^’ln’crv of 'he propertv. ^ t t 

Mad. 120=52 L.W. S02=(1940) 2 M.L.J. 

Hrokfr.— A broker has nothing to do with 
the management of the company and may 

have no knowledge of what 

inside the company's office. Therefore to 

classify him as an 'officer or O'"''"’ .. a 

the company would be nut'ing 

strain on the wording of "'TloiT’i 2 M- 
Af. I50=T.L.R. 1938 M. I92=(1M7) z «• 

^ AcTS^F ^fTSFrASAWCE PV 

46 L.W. B69=fl937) 2 .’^-.ppli- 

Allofment of shares made ^id. 

cation and allotment money not ^ 

154 I.C. 33=1934 A. delibe- 

tor being a partv to « , ,j,g company 

rate fraud in the 1934 A. 

and in (he conduct of its business. 
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236. If any director, manager, officer or contributory of any company being 

wound up destroys, mutilates, alters or falsifies or 
falsification of fraudulently secretes any books, papers, or securities, 

or makes, or is privy to the making of any false or fraudu- 
lent entry in any register, book of account or document belonging to the company 
with intent to defraud or deceive any person, he shall be lial^ie to imprisonment for 
a term which may extend to seven years, and shall also be liable to fine. 

^[237- (0 appears to the Court in the course of a winding up by, or subject 

to the supervision of, the Court that any past or present 
Prosecution of delinquent director, manager or other officer, or any member, 
ircciors. company has been guilty of any offence in relation 

to the company for which he is criminally liable, the Court may, either on the 
application of any person interested in the winding up or of its own motion, direct 
the liquidator either himself to prosecute the offender or to refer the matter to the 
registrar. 


LEG. REF. 

* This section was substituted by S. no of 
Act XXII of 1936. 

NOTES. 

855. (hi) An omission by directors to come 
to any conclusion whatsoever on an important 
piece of business duly proposed for the deci- 
sion of the Board. 143 I.C. 713=1933 S. 
103. (tv) Distribution of dividends out of 
capital and other funds, not being profits. 
47 A. 669=23 A.L.J. 473. (v) A wilful 

contravention of the provisions of S. 101 of 
the Act. 154 I.C. 33=1934 A. 855. 

Limitation, — Directors of companies are 
not trustees in whom the properties of the 
companies have become vested in trust for 
any s|>ecific purpose, so as to bring them 
within S. 10 of the Limitation Act. 18 
B. 119; 54 M. 153=60 M.L.J. 280. See 
also 1937 P. 293. Hence, the articles of 
the Limitation Act apply to any claim against 
them in respect of acts of misfeasance com- 
mitted by them. {Ibid.) This sec- 
tion is not intended to revive any 
rights that have already become barr- 
ed by time. 71 I. C. 8^=1923 L. 
58. There has been a difference of opinion 
among the several High Courts as regards 
the period of limitation and time from which 
the period has to be computed; but the 
matter has been set at rest by the amend- 
ment introduced by the Amending Act XXII 
of 1936, which fixes a period of 3 years, 
computed either from the date of the mis- 
feasance, etc., or from the date of the first 
appointment of the liquidator, whichever be- 
ing longer. 

Per Monroe, J . — Where in a petition 
under S. 235, to the High Court, the names of 
certain persons arc added subsequently but 
documents relating to them which taken 
together fulfil the requirements of the 
rule framed under S. 235 are not filed at 
that time but later, the date of the applica- 
tion against the added defendants is the date 
on which the documents are filed. 1938 
Lah. 658. 

Practice. — An official liquidator who files 


an application under this section will not 
be called upon to furnish security for costs. 
55 A. 250=1933 A.L.J. 199. 

Procedure.— Per Monroe, /.—An applica- 
tion under S. 235, is in the nature of a plaint 
and the proceedings under S. 235 are judicial 
proceedings; but the provisions of the Code 
of Civil Procedure are inapplicable to a peti- 
tion under S. 235 because express provisions 
for its contents and the formalities connected 
with it arc provided for by the Companies 
Act and the rules made thereunder. 1938 
Lah. 658. Where in the proceedings under 
S. 235, instituted in the High Court against 
certain persons, the matters alleged against 
some of such persons arc entirely different 
from whose which arc subject-matter of the 
investigation against others, the claims 
against all cannot be tried jointly on princi- 
ples underlying O. 2, R. 6, C.P. Code; 
there being no real common unity between 
them. 1938 Lth. 658. 

Sec. 236: Scope — If exhaustive. — I t is 


not correct to hold that charges of falsifica- 
tion of accounts or forgery against the pro- 
moters of a company can only be tried under 
S. 236 of the Companies Act. A penal enact- 
ment in a special Act is no bar to a prosecu- 
tion under the Penal Code. A prosecution 
of the promoters of a company under the 
Penal Code on such charges is perfectly legal. 

7^9=1937 A.L.J. 1073= 

193/ AH, 714. 


Sec. 237: Amendment by Act XXII op 
1936.— The present section has been substi- 
tuted for the old S. 237, and it now contains 
the more adequate provisions to be found 
in S. 277 of the English Act. The chief 
amendments arc with reference to prose- 
cutions in the course of voluntary liquidation 
proceedings. The old section merely pro- 
vided that the liquidator in such cases may 
prosecute the offender with the previous 
sanction of the Court. Now, the present 
section requires a report to be made by the 
liquidator to the Registrar and to pul him 
in possession of all the facts and documents 
necessary so as to enable the Registrar to 
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appears to the liquidator in the course of a voluntary windino- ,m 
that any past or present director, manager or other officer, or any Somber of the 
company has been guilty of any offence in relation to the’ companX which he 
ciirninally liable he shall forthwith report the matter to the registrar and shall 
fuinish to hirn such information and give to him such access to fnd facilities for 

•f n Where any report is made under sub-section (2) to the registrar, he may 

andMe"^'r ’/‘"l r '^ntral Government] for further inquiry,’ 

and the [Central Government] shall thereupon investigate the matter and may. 


LEG. REF. 

* These words were substituted for the words 
“ Local Government " bv A.O.. 1937 

NOTES. 

determine if any prosecution is necessary. 
If the Registrar tliinks that any prosecution 
is unnecessary he has Id inform the same 
to the liquidator; and thereupon the liquida- 
tor may apply for the sanction of the Court 
and if the same is granted may prosecute the 
ofFendor. Ift on the other hand, the Regis- 
trar thinks that the matter requires further 
investigation, he may refer the matter for 
tlic Local Govenimcnt , which can have the 
matter thoroughly investigated by any person 
designated by it and approved by the Court. 
And thirdly if the Registrar thinks that a 
prosecution is ncccssao' , he may place the 
papers before the Advocate-General or the 
Public Prosecutor and, if advised to do so, 
institute proceedings. In sub-section ( 5 ), 
provision has been made for the Court itself 
stto mofo, or on the application of any per- 
son interested , to order the liquidator to 
make a report to the Registrar, when he has 
not himself done so. The section also pro- 
vides for opportunity being given to the accu- 
sed persons to make their representations 
to the Registrar before any prosecution 
should be launched by him. The section 
also contains a provision requiring the offi- 
cers of the company, as well as bankers, 
legal advisers and atulitors of the company 
to render all the ncccssarj- assistance to the 
Registrar in the matter of any prosecution 
started by him under this section. 

Scope of SixrrtON.— The fact that one of 
the members of a firm acting as managing 
agents of a company was punished in his 
individual capacity as a director of ihc com- 
pany is no ground for not punishing him in 
his capacity as a member of the managing 
firm. 18 P.R. (Cr.) 1916-=35 I.C. 482. 
Tlic liquidator has power to take ac,lion 
under this section, in respect of the assets 
rcali.sed after the dissolution of the com- 
pany, even after such dissolution. 28 P.L. 
R. 1917=39 I.C. 7f>9. The Official Liquida- 
tor of a company who was appointed by the 
High Court during the winding up of the 
^mpany \vrote to the High Court stating 
that on going through the account books and 
«c records of the company ho found that 
toe promoters of the company had committed 


vanous acts of dishonesty amounting to 
criminal breach of trust and manipulation of 
accounts and instances of false affidavits and 
wrong returns and that it was advisable that 
they should be prosecuted. The Company 
Judges of the High Court were of opinion 
thdt there was <i pfivta facie case against the 
promoters and desired that the matter be 
investigated and, if the evidence were found 
sufficient, that the promoters be put on their 
trial. The Registrar of the High Court 
forwarded the Official Liquidator’s letter to 
the Police under cover of a letter which 
stated that the Court considered it a fit case 
for inquiry by the Police, The promoters 
who were prosecuted and put on their trial 
pleaded that the prosecution was illegal for 
the reason that the procedure laid down by 
S. 237, was not followed. Held, that the 
provisions of S. 237 had been substantially 
complied with, and even assuming that it 
was not so, the Act nowhere laid down that 
there could be no prosecution on a criminal 
charge otlicrwisc than upon a direction by 
the Company Judge or Judges of the High 
Court, and the trial was consequently not at 
all illegal. I.L.R. 1937 All. 779=1937 A. 
L.J. 1073=171 I.C. 994=1937 All. 714. 
The whole scheme of S. 237 appears to be 
enabling rather than mandatory or exclusive. 
The Court may order the liquidator to prose- 
cute or refer the matter to the Registrar. 
The Registrar may refuse to prosecute and 
the liquidator with the previous sanction of 
the Court may prosecute, but the section is 
not limited lo the criminal liability of direc- 
tors under the Companies Act, so that the 
section is not limited to special 
created under the Act. 1942 Sind 9. There 
is nothing in law to prevent a private person 
m.'^ing a complaint to a Court of 
under the Companies Act or the Penal Lo^ 
against directors or officers of the 
in relation to the company even if the com 
pany is being wound up. 1942 Sind 9. L 
pany directors— Prosecution by 
criminal breach of trust — Sanction no* 
sar>'— also for complaint 9 . 

I037 M.W.N. 1122 Sre also 

Appeal to Pkivy Council. — An o .. 
cd under this section for ^ 2 rimi- 

lor to prosecute certain perso^ oirview of 
nal offence comes withm tcing 

S. 202 and Is appealable. But such order oc g 
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if they chink it expedient, apply to the Court for an order conferring on any person 
designated by the ^[Central Government] for the purpose with respect to the com- 
pany concerned all such powers of investigating the aflairs of the company as arc 
provided by this Act in the case of a winding up by the Court. 


(4) If on any report to the registrar under sub-section (2) it appears to him 
that the case is not one in which proceedings ought to be taken by him, he shall 
inform the liquidator accordingly and thereupon, subject to the previous sanction 
of the Court, the liquidator may himself take proceedings against the offender. 

(5) If it appears to tlie Court in the course of a voluntary winding up that 
any past or present director, manager or other officer, or any member, of the com- 
pany has been guilty as aforesaid, and that no report with respect to the matter has 
been made by the liquidator to the registrar, the Court may, on the application 
of any person interested in the winding up or of its own motion, direct the liquidator 
to make such a report, and on a report being made accordingly, the provisions of 
this section shall have effect as though the report has been made in pursuance of the 
provisions of sub-section (2). 

(6) If, where any matter is reported or referred to the registrar under tltis 

section, he considers that the case is one in which a prosecution ought to be insti- 
tuted, he shall place the papers before the Advocate-General or the public prosecutor 
and if advised to do so institute proceedings, ♦ * . ♦ *j 

Provided that no prosecution shall be undertaken without first giving the 
accused person an opportunity of making a statement in writing to the registrar and 
of being heard thereon. 

2 [* • ♦ • ♦ 

(7) Notwithstanding anything contained in the Indian Evidence Act, 
1872, when any proceedings are instituted under this section it shall be the duty 
of the liquidator and of every officer and agent of the company past and present 
(other than the defendant in the proceedings) to give all assistance in connection 
with the prosecution which he is reasonably able to give, and for the purposes of 
this sub-section the expression agent in relation to a company shall be deemed 
to include any banker or legal adviser of the company and any person employed by 
the company as auditor, whether that person is or is not an officer of the company.] 

(8) ] If any person fails or neglects to give assistance in manner 
required by *[sub-section (7)], the Court may, on the application of the 
registrar, direct that person to comply with the requirements of the said sub-section 
and where any such application is made with respect to a liquidator, the Court may* 
unless it appears that the failure or neglect to comply was due to the liquidator 
not having in his hands sufficient assets of the company to enable him so to do 
direct that the costs of the application shall be borne by the liquidator personally.* 

238. If any person, upon any examination upon oatli authorised under 

Penalty for false evidence. affidavit, deposition or solemn 

affirmation, in or about the winding up of any 

company under this Act, or otherwise in or about any matter arising under this Act 

intentionally gives false evidence, he shall be liable to imprisonment for a term 
which may extend to seven years, and shall also be liable to fine. 


»[238-A. ( I ) If any person, being a past or present director, managing agent. 


LEG. REF. 

* These words were substituted for the words 
“ Local Government ’’ by A.O., 1937. 

* Certain words were omitted by S. 11 of Act 
II of 1938. 

* This sub-section was inserted and original 
sub-S. (7) rc-numbcrcd (8), ibid. 

* This word, brackets and Agurc were substi- 
tuted for the word, brackets and Agurc “sub-S . 

C.C.M.— 218 


(6),” ibid. 

‘This section was inserted by S. iii of Act 
XXII of 1936. 


A ^ A • 

criminal in nature, leave cannot be granted 
for appeal to the Privy Council under S 100 
C. P. Code. 132 I.C, 474=1931 S. 120. ’ 
Sec. 238-A: Amendment by Act XXII 
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Pena! provisions. manager or other officer o f a company which at the 

time of the commission of the alleged offence is beinij 
wound up, whether by or under the supervision of the Court or voluntarily or is 
subsequently ordered to be wound up by the Court or subsequently passes a 
resolution for voluntary winding up — 

{a) does not to the best of his knowledge and belief fully and truly discover 
to the liquidator all the property, real and personal, of the company, and how and 
to whom and for what consideration and when the company disposed of any part 
thereof, except such part as has been disposed of in the ordinary way of the business 
of the company ; or 


{b) does not deliver up to the liquidator, or as he directs, all such part 
of the real and personal property of the company as is in his custody or under his 
control, and which he is required by law to deliver up ; or 

(r) docs not deliver up to the liquidator, or as he directs, all books and 
papers in his custody or under his control belonging to the company and which 
he is required by law to deliver up ; or 

(d) within twelve months next before the commencement of the winding up 

or at any time thereafter conceals any part of the property of the company to the 

value of one hundred rupees or upwards or conceals any debt due to or from the 
company ; -- 


or 


(e) within twelve months next before the commencement of the winding up 
or at any time thereafter fraudulently removes any part of the property of the 
company to the value of one hundred rupees or upwards ; or 

(.0 makes any material omission in any statement relating to the affairs 
of the company ; or 

(g) knowing or believing that a false debt has been proved by any person 
under the winding up, fails for the period of a montli to inform the liquidator 
thereof ; or 

(k) after the commencement of the winding up prevents the production of 
any book or paper affecting or relating to the property or affairs of the company ; or 

(/) within twelve months next before the commencement of the winding 
up or at any time thereafter, conceals, destroys, mutilates or falsifies, or is privy 
to the concealment, destruction, mutilation or falsification of any book or paper 
affecting or relating to the property oi affairs of the company ; or 

(j) w'ithin twelve months next before the commencement of the winding 
up or at any time thereafter makes or is privy to the making of any false entry in 
any book or paper affecting or relating to the property or affairs of the company ; 
or 


(X") within twelve months mext before the commencement of the winding 
up or at any time thereafter fraudulently parts with, alters or makes any omission 
in, or is privy to the fraudulent parting w’ith, altering or making any omission in, 
any document affecting or relating to the property or affairs of the company ; or 

(l) after the commencement of the winding up or at any meeting of the 

creditors of the company within twelve months next before the commcnccmcn o 
the winding up, attempts to account for any part of the property of the company 
by fictitious losses or expenses ; or ^ . 

(m) has within twelve months next before the commencement of the 

up or at any time thereafter, by any false representation or other fraud, o ^ 
any property for or on behalf of the company on credit which the company ocs 
subsequently pay for ; or 

NOTES. of assets, wrongful retention or concealment 

^ 1936. — This section follows S. 271 of the or removal of the same , non-deii *y 
English Act. in providing for the punish- dator of the books and mutilation 

ment of offences antecedent to or In the pany, falsification, destruction 
Course of a winding up, e.g.; non-disclosure of accounts, etc. 
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(n) within twelve months next before the commencement of the winding 
up or at any time thereafter, under the false pretence that the company is carrying 
on its business, obtains on credit, for or on behalf of the company, any property 
which the company docs not subsequently pay for ; or 

(o) within twelve months next before the commencement of the winding up 
or at any time thereafter pawns, pledges or disposes of any property of the company 
which has been obtained on credit and has not been paid for, unless such pawning, 
pledging or disposing is in the ordinary way of the business of the company ; or 

(/») is guilty of any false representation or other fraud for the purpose of 
obtaining the consent of the creditors of the company or any of them to an agree- 
ment with reference to the affairs of the company or to the winding up ; 

he shall be punishable, in the case of the offences mentioned respectively in clauses 
(m), (n) and {o) of this sub-section, with imprisonment for a term not exceeding 
five years, and, in the case of any other offence, with imprisonment for a term not 
exceeding two years : 

Provided that it shall be a good defence to a charge under any of clauses (^), 
(0» ('^)> U)> (") (^). accused proves that he had no intent to defraud, and 

to a charge under any of clauses (<j), (A), (*) and (■j),if he proves that he had no 
intent to conceal the state of affairs of the company or to defeat the law. 

(a) Where any person pawns, pledges or disposes of any property in cir- 
cumstances which amount to an offence under clause (o) of sub-section (i) every 
person who takes in pawn or pledge or othenvise receives the property knowing it to 
be pawned, pledged or disposed of in such circumstances as aforesaid shall be 
punishable with imprisonment for a term not exceeding three years.] 

239- (0 Where by this Act, the Court is authorised in relation to winding up 

to have regard to the wishes of creditors or contributories, 
Meetings to ascertain wishes as proved to it by any sufficient evidence, the Court 
ofcrcditorsorcontributorics. may, if it thinks fit for the purpose of ascertaining those 

wishes, direct meetings of the creditors or contributories 
to be called, held and conducted in such manner as the Court directs, and may 
appoint a person to act as chairman of any such meeting and to report the result 
thereof to the Court. 

(2) In the case of creditors, regard shall be had to the value of each creditor’s 

debt. 

(3) In the case of contributories regard shall be had to the number of votes 
conferred on each contributory by the articles. 

240. Where any company is being wound up, all documents of the company 

and of the liquidators shall, as between the confri- 
butorics of the company, be prima Jacie evidence of the 
truth of all matters purporting to be therein recorded. 

241. After an order for a winding up by or subject to the supervision of the 

InspccUon of documents. Court, the Court may make such order for inspection 

by creditors and contributories of the company of its 


NOTES. 

Sec. 240: Burden of Proof. — .All entries 
in documents of the company are presumed 
to be true, and so the onus lies heavily upon 
those who assert that they are fictitious, in- 
correct, fraudulent or without suflicient 
cause. 1935 L. 157. Entries in the books 
of a company are prima facie evidence of 
the transaction to w'hich they relate and it 
is for the contributory denying the transac- 
tion to rebut that evidence and disprove the 
entries recorded in books of the company, 
and rebut the presumption arising against 


him. The proof of the entries by the 
manager and the accountant of the company 
is sufficient to shift the onus to the contri- 
butory (o disprove the transaction, and the 
mere fact that the contributory sta'es on 
solemn affirmation that he did not enter into 
the transaction and has repudiated the tran- 
saction will not save him from his liability 
39 P.L.R. 136=1937 L. 61. 

Sec. 241. — This section does not give the 
right of inspection in cases of voluntary 
winding up. Morgan's ease, (1884 ) 2 Ch. 
D. 620. S. 241 places the matter of order- 
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[3. 242 


and of the liquidators may be disposed of as follows 


documents as the Court thinks just, and any documents in the possession of the 
company may be inspected by creditors or contributories accordingly, but not 
further or otherwise. 

r.. , r j r ^42- (i) When a company has been wound UD and 

compant^ documents of dissolved, the documents of the company 

(that is to say) : — 

(a) in the case of a winding up by or subject to the supervision of the Court, 
in such way as the Court directs ; 

(1) in the case of a voluntary winding up, in such way as the company by 
extraordinary resolution directs. 

(2) After three years from the dissolution of the company, no responsibility 
shall rest on the company or the liquidators, or any person to whom the custody of 
the documents has been committed, by reason of the same not being forthioming 
to any person claiming to be interested therein. 


243. (i) Where a company has been dissolved, the Court may at any time 

„ ^ ^ j , within two years of the date of the dissolution, on an 

di,,Z"op of company ‘•Pplic^tion being made for the purpose by the liqui- 

dator ot the Company or by any other person who 
appears to the Court to be interested, make an order, upon such terms as the Court 
thinks fit, declaring the dissolution to have been void, and thereupon such pro- 
ceedings may be taken as might have been taken if the company had not been dis- 
solved. 

(2) It shall be the duly of the person on whose application the order was made 
within twenty-one days after the making of the order, to file with the registrar a 
certified copy of the order, and if that person fails so to do, he shall be liable to a 
fine not exceeding fifty rupees for every day during which the default continues. 

244. (i) Where a company is being wound up, if the winding up is not 

concluded within one year after its commencement, 

ndinc liquidator shall, *[once in each year and at intervals 

of not more than twelve months], until the winding up 
is concluded, ^[file in Court or with the registrar, as the case may be] a statement 
in the prescribed form and containing the prescribed particulars with respect to 
the proceedings in and position of the liquidation. 


Information as to pr 
liquidations. 


LEG. REF. 

' These words were substituted fur the words 
“ n» such int'-Tv als ;>s ina)' )»<• pre-sf ribcd " b\’ 
S. T j 2 of Act XXI [ of t on**- 

■These '.vords were suhstiiulcd the words 
file with the rcRistr.nr,” ihirL 

NOTES. 

»nK inspection of documents in the discretion 
of the Court and when once this discretion 
has been exercised in favour of contributory 
or creditor, it will not be interfered with by 
the Court, merely on the ground that lie is 
likely to use tihe information obtained on 
inspection, in the interest of directors yet to 
he examined. 1937 L. 82. 

Sec. 243. — Even after the dissolution of 
a company, the liquidator has power to take 
action in respect of the assets realised after 
the dissolution of the company. 2f) I’.L.J. 

I.C. 769. The rule in Morris v. 
f^arris, 1927 A.C. 252, that the effect of a 
subsequent declaration of the Court that a 
resolution for voluntary winding was void 
ts not to invalidate any proceedings taken 


during the interval between the dissolution 
and its avoidance docs not apply to a case 
where the transaction, that is, the resolution 
is tainted by fraud. I.L.R. (1937) 1 C. 
203=1937 C. 129=64 C.L.J. 280. 

Sec. 244; Amendment by Act XaII or 
1936.— The amendments provide thaf 

report of the liquidator should be 
ubmitted to the Court or the registrar, as 
he case may be. but th.at a copy sJiouM m 
;ny case be given to the registrar, and dcniw 
he lime when the report should be 
i he forms and particulars to 
hese statements arc prescribed by the «»g 
Courts, which have followed Rr. J? 
f the English Companies ‘Winding up Ku'« 
nd have prescribed a form similar t 
inglish Form No. 92. drawn »P 

ides. The filing of 

ourt. will keep the Court conv'rw _ 

ith tlie purposes of the .ijsarv 

:edings and will with 

ircctions being given by *”6 ^ guch 
ifcrcncc to the matters contained m 

:atements. 
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(2) Any person stating himself in writing to be a creditor or contributory 
of the company shall be entitled, by himself or by his agent, at all reasonable times, 
on payment of the prescribed fee, to inspect the statement, and to receive a copy 
thereof or extract therefrom ; but any person untruthfully so stating himself to be 
a creditor or contributory shall be deemed to be guilty of an offence under section 182 
of the Indian Penal Code, and shall be punishable accordingly on the application 
of the liquidator. 

(3) If a liquidator fails to comply with the requirements of this section, he 
shall be liable to a fine not exceeding five hundred rupees for each day during 
which the default continues. 

*[ (4) When the statement is filed in Court a copy shall simultaneously be 
filed with the registrar and shall be kept by him along with the other records of the 
company.] 


*[244-A. (i) Every liquidator of a company which is being wound up by the 

„ ^ . Court shall, in such manner and at such times as mav 

to liquidator m- prescribed, pay the money received by him into a 

scheduled bank as defined in clause (e) of section 2 of 
the Reserve Bank of India Act, 1934 : 

Provided that if the Court is satisfied that for the purpose of carryin<y on the 
business of the company or of obtaining advances or for any other reason'^it is for 
the advantage of the creditors or contributories that the liquidator should have 
an account with any other bank, the Court may authorise the liquidator to make 
his payments into or out of such other bank as the Court may select and thereupon 
those payments shall be made in the prescribed manner. ^ 

(2) If any such liquidator at any time retains for more than ten days a 

sum exceeding five hundred rupees or such other amount as the Court may in any 
particular case authorise him to retain, then, unless he explains the retention to the 
satisfaction of the Court, he shall pay interest on the amount so retained in excess 
at the rate of twenty per cent, per annum and shall be liable to disallowance of 
all or such part of his remuneration as the Court may think just and to be removed 
from his office by tlic Court and shall be liable to pay any expenses occasioned bv 
reason of his default. ^ 

(3) A liquidator of a company which is being wound up shall open a special 
banking account and pay all sums received by him as liquidator into such account.] 


®[244-B. (i) Where any company is being wound up, if the liquidator has 

...... . hands or under his control any money of the 

Undaimcd dividcn^ and company representing unclaimed dividends navabl^v 
undistributed assets to be paid m i wviu^-iiub payable 

ro Companies Liquidation Ac- ^ ., undistributed assets refundable to 

count. any contributory which have remained unclaimed or 

undistributed for six months after the date on which 


LEG. REF. 

* This sub-section wa-s added by S. iiaoffAct 
XXri of 1936. 

* This section wa.s inserted by S. 1 13, ibid. 

* S. 244.B inserted by .Vt XXX VI of 1940. 

NOTES. 

Sec. 244-A; Amendment by Act XXII 
OF 1936. — This section is now based on S. 194 
of the Enfjlish Act. It requires the liquida- 
tor to lodge the monies received by him dur- 
ing a winding up in a scheduled bank as 
defined in the Reserve Bank of India Act, 
1934, under a special banking account. It 
is but proper such monies should not be 
mixed up with the liquidator’s private monies 


or kept m his private accounts in any bank. 
However, to provide for cases where it will 
clearly be of advantage to the company in 
c,irrymg on its business or for obtaining^ad- 
vances, that the liquidator should have an 
account with any otlier bank, (he section 
empowers the Court to sanction the same and 
to prescribe the ^cessary conditions regulat- 
ing the same. The section further renders 
the liquidator not only liable to p.iy hcaw 
mtcrcsl in cases where he retains without 
ade<iuate justification or authority any sum 

days, but 

also liable to be removed without r^-ment 
of any remuneration. 
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they became payable or refundable, the liquidator shall forthwith pay the said 
money into the Reserve Bank of India to the credit of the Central Government 
in an account to be called the Companies Liquidation Account, and the liquidator 
shall, on the dissolution of the company, similarly pay into the said account any 

money representing unclaimed dividends or undistributed assets in his hands at the 
date of dissolution. 


(2) The liquidator shall, when making any payment referred to in sub- 
section (i), furnish to such officer as the Central Government may appoint in this 
behalf a statement in the prescribed form setting forth in respect of all sums included 
in such payment the nature of the sums, the names and last known addresses 
of the persons entitled to participate therein, the amount to which each is entitled 
and the nature of his claim thereto, and such other particulars as may be prescribed. 

(3) The receipt of the Reserve Bank of India for any money paid to it under 
sub-section (i) shall be an effectual discharge of the liquidator in respect thereof. 

(4) Where the company is being wound up by the Court, the liquidator 
shall make the payments referred to in sub-section (i) by transfer from the special 
banking account referred to in sub-section (3) of section 244-A, and where the 
company is wound up voluntarily, or subject to the supervision of the Court, the 
liquidator shall, when filing a statement in pursuance of sub-section (i) of section 
244, indicate the sum of money which is payable to the Rcsci*ve Bank of India 
under sub-scclion ( i ) which he has had in his hands or under his control during the 
six months preceding the date to which the said statement is brought down, and 
shall, within fourteen days of the date of filing the said statement, pay that sum 
into the Companies Liquidation Account. 

(5) Any person claiming to be entitled to any money paid into the Companies 
Liquidation Account in pursuance of this section may apply to the Court for an 
order for payment thereof, and the Court, if satisfied that the person claiming is 
entitled, may make an order for the payment to that person of the sum due : 

Provided that before making such order the Court shall cause a notice to be 
served on such officer as the Central Government may appoint in this behalf calling 
on the officer to sliow cause within one month from the date of the service of the 


notice why the order should not be made. 

(6) Any money paid into the Companies Liquidation Account in pursuance 
of this section, which remains unclaimed thereafter for a period of fifteen years, 
shall be transferred to the general rev'cnuc account of the Central Government ; 
but any claim preferred under sub-section (5) to any money so transferred shall 
be allowable ns if such transfer had not been made, the order for payment on such 
claim being treated as an order for refund of revenue. 

(7) Any liquidator retaining any money which should have been paid by 
him into the Companirs Liquidation Account under this section shall pay interest 
on the amount retained at the rate of twenty per cent, per annum and shall also 
be lial)le to pay any expenses occasioned by reason of his default, and, 

the winding up is by or under the supervision of the Court, he shall also be 5 
to disallowance of all or such part of his remuneration as the Court may tni 

just and to be removed from his office by the Court. ^ . uVrf* 

^ (8) Nothing in this section shall apply in relation to companies with o J 

confined to a single province which arc not trading corporations.] 

24^^. (i) Any affidavit required to be sworn under the 

the purposes of this Part may be sworn in British India, 

Court or person before elsewhere within the dominions of His r » 

whom affidavit may be sworn. person lawfully 

to take and receive affidavits, or in any part of India other than British n 1 
any Court authorised or continued by *[thc Central Government 
Representative], or in any place outside His Majesty’s dominions 
His Majesty’s Consuls or Vice-Consuls. ^ 

LEG, REF. «* tlic Govern'' r-Gencral in Council ^ 

* These words were subsiiiuted for the words i 937* 



S. 247] 


The Indian Companies Act (VII of 1913). 


1743 


(2) All Courts, Judges, Justices, Commissioners, and persons acting judicially 
in British India shall take judicial notice of the seal or stamp or signature (as the 
case may be) of any such Court, Judge, person, Consul or Vice-Consul, attached, 
appended or subscribed to any such affidavit or to any other document to be used 
for the purposes of this Part. 

Rules. 

246. (i) The High Court may, from time to time, make rules consistcat 

with this Act and with the Code of Civil Procedure, 
Power of High Court to igo8, concerning the mode of proceedings to be had 
ma c ru es. ^ company in such Court and in (he 

Courts subordinate thereto, ^[and for voluntary winding up (both members and 
creditors), for the holding of meetings of creditors and members in connection 
with proceedings under section 153 of this Act], and for giving effect to the pro- 
visions hereinbefore contained as to the reduction of the capital and the sub-divisions 
of the shares of a company ^[and generally for all applications to be made to the 
Court under the provisions of this Act] ^fand shall make rules providing for all 
matters relating to the winding up of companies which, by this Act, arc to be 
prescribed.] 

(2) Without prejudice to the generality of the foregoing power, the High 
Court may by such rules enable or require all or any of the powers and duties 
conferred and imposed on the Court by thi.s Act, in respect of the matters following, 
to be exercised or performed by the official liquidator, and subiect to the control 
of the Court, that is to say, the powers and duties of the Court in respect of — 

(rt) holding and conducting meetings to ascertain the wishes of creditors 
and contributories ; 

(b) settling lists of contributories and rectifying the register of members 
where required, and collecting and applying the assets; 

(c) requiring delivery of properly or documents to the liquidator ; 

(d) making calls ; 

(e) fixing a time within which debts and claims must be proved : 

Provided that the official liquidator shall not, without the special leave of 
the Court, rectify the register of members, and shall not make any call without 
the special leave of the Court. 

Removal of defunct Companies from Register. 

247. (i) Where the registrar has reasonable cause to believe that a company 

is not carrying on business or in operation, he shall 

comp\Toff'"r;^i«"r .^y post a letter inquiring whether 

the company is carrying on business or in operation. 


LEG. REF. 

' These words were inserted by S. 114 of Act 
XXII of 1936. 

* These words were inserted by S. 2 and 
Schedule I of Act XI of 1915. 

NOTES. 

Sec. 246: Amendments by Act XXII op 
1936. — The amendments supply certain omis- 
sions in the section as it previously stood. 
The enlargement of the powers of the High 
Court to make rules, has also become neces- 
sary in view of he various new forms of 
procedure introduced by the several amend- 
ments now made in this Act. An order for 
a call on contributories disregarding the 
requirements of any rule framed by the 
High Court under this section as to notice, 
cannot be maintained. 1 P.R. 1918=44 I. 


C. 139. 

Sec. 247: Scope and Applicability. The 

Registrar is not bound to remove the com- 
pany from the register on discovering that 
It IS not carrying on business or that its 
members have been reduced to less than 
seven, even though an application for remov- 
ing it is made. 86 I.C. 652=1926 L. 443. 
A company may be wound up even aher it 
has been dissolved, with this difference, vis. , 
that in the ease of a defunct company it can 
be done on the application of an erstwhile 
shareholder. 24 N.L.R. 100=1928 N. 194. 
The only person who can legally put in an 
appearance on behalf of a company in pro- 
ceedings under this sub-section on the appli- 
cation of a shareholder, is either the secre- 
tary of the company or one of its directors 
though they may not have been parties to 
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(2) If the registrar does not within one month of sending the letter receive 
any answer thereto, he shall within fourteen days after the expiration of the month 
send to the company by post a registered letter referring to the first letter and 
stating that no answer thereto has been received snd that, if an answer is not rec*cived 
to the second letter within one month from the date thereof, a notice will be published 
in the Official Gazette with a view to striking the name of the company off the 
register. 


(3) If the registrar either receives an answer from the company to the 
effect that it is not carrying on business or in operation, or does not within one 
month after sending the second letter receive any answer, he may publish in the 
Official Gazette, and send to the company by post a notice that, at the expiration 
of three months from the date of that notice, the name of the company mentioned 
therein will, unless cause is shown to the contrary, be struck off the register and the 
company will be dissolved. 


(4) If, in any case where a company is being wound up, the registrar has 
reasonable cause to believe cither that no liquidator is acting or that the affairs 
of the company are fully wound up, and the returns required to be made by the 
liquidator have not been made for a period of six consecutive months after notice 
by the registrar demanding the returns has been sent by post to the company, or 
to the liquidator at his last known place of business, the registrar may publish in 
the Official Gazette and send to the company a like notice as is provided in the 
last preceding sub-section. 

(5) At the expiration of the time mentioned in the notice the registrar may, 
unless cause to the contrary is previously shown by the company, strike its name 
off the register, and shall publish notice thereof in the Official Gazette, and, on 
the publication in the Official Gazette], of this notice, the company shall be 
dissolved : Provided that the liability (if any) of every director and member of the 
company shall continue and may be enforced as if the company had not been 
dissolved. 


(6) If a company or any member or creditor thereof feels aggrieved by the 
company having been struck off the register, the Court, on the application of the 
company or member or creditor, may, if satisfied that the company was at the 
time of the striking off carrying on business or in operation, or otherwise that it is 
just that the company be restored to the register, order the name of the company 
to be restored to the register, and thereupon the company shall be deemed to have 
continued in existence as if its name had not been struck off ; and the Court may 
by the order give such directions and make such provisions as seem just for placing 
the company and all other persons in the same position as nearly as may be as if 
the name of the company had not been struck off. 

(7) A letter or notice under this section may be addressed to the company 
at its registered office, or, if no office has been registered, to the care of some director, 
manager or other officer of the company, or, if there is no director, manager or 
other officer of the company whose name and address are known to the regisuar, 
may be sent to each of the persons who subscribed the memorandum, addressed to 
him at the address mentioned in the memorandum. 


PART VI. 


Rf.oistratioim Office and Fees. 

248. (!) For thr purposes of the rcgistralion of companies under this Ach 

_ there shall be offices at such places as the fCcn 

Rrgistrarinn offiers. Government] thinks fit, and no company sha ^c 

LEG. REK. =1929 N. 185. So, where a 

* Thesr words were siibsUfiited for ihe words applied to the (^url tinder ^^5 


LEG. REK. 

‘ Thesr words were siibsUfiited for ihr words 
“Local Governinent ” by A.O.- I937* 

NOTES. 

the original proceedings. The Registrar 
cannot represent the Company. 116 I.C. 427 


.tpi’iicu lu »iiw .... — it was 

making the Registrar alone a repre- 

hcld the company was not 
sented, and the Court “ 

order of the repstnir. 1929 N. 185. 

I ■■ i . 
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registered except at an office within the province in which, by the memorandum 
the registered office of the company is declared to be established. ’ 

(2) The ^Central Government] may appoint such registrars and assistant 
registrars as it thinks necessary for the registration of companies under this Act 
and may make regulations with respect to their duties. ’ 

U . sala^rics of the persons appointed under this section shall be fixed 

by the ^[Central Government]. 

r Government] may direct a seal or seals to be prepared 

for the authentication of documents required for or connected with the registration 
of companies. 

(5) Any person may inspect the documents kept by the registrar on payn.ent 
of such fees as may be appointed by the TCentral Government], not exceeds 
one rupee for each inspection ; and any person may require a certificate of the 
incorporation of any company, or a copy or extract of any other document or anv 
part of any other document, to be certified by the registrar on payment for the 
Mrtificate, certified copy or ratract, of such fees as the >[Centr5 Government] 
may appoint, not exceeding three rupees for a certificate of incorporation and nm 

to'^e "npir^. P-t^herrf’required 

(6) Whenever any act is by this Act directed to be done to or by the registrar 

n shall, until the [Central Government] othenvise directs, be done'^to or by the 
ex. ing registrar of joint stock companies or in his absenc; to or by such person 
of ihe Government] may for the time being authorise, but! in the even" 

offices or any of them, an^such acMhafl b^d^rt'o or by s^uch’officefind afS 

249- (0 There shall be paid to the registrar in respect of the several matters 

Fees. mentioned m Table B in the First Schedule the several 

Central Government may ffirect <■'=« 

for to the Crown. Act shall be accounted 

»[249-A. (!) If a company, having made default in complying with anv 

Enforcing submission of re- ddivei^^or^send'^to with, 

turns and documents to regu- l j registrar any return, account 

tear. or Other document or to give notice to him of any 

j r , • r ffi'js to make good the default within fourteen 

days after the service of a notice on the company requiring it to do so, the (Sur" 

may, on an application made to the Court by any member or creditor of the companv 
or by the registrar make an order directing the company and any officer ffiS 
to make good the default within such time as may be specified in the order ' 

(2) Any such order may provide that all costs of and incidental to the 

application shall be borne by the company or by any officers of the comnanv 
responsible for the default. company 

(3) Nothing in this section shall be taken to prejudice the operation of anv 

enactment imposing penalties on a company or its officers in respect of anv such 
default as aforesaid.] ^ 


LEG. REF. 

* These words were substituted for the words 
■“Local Government’* by A.O., 1937. 

•This section was inserted by S. 115 of Act 
XXII of 1936. 

NOTES. 

Sec. 249-A: Amendment by Act XXII 
CC.M.-219 


the English Act, and enables the Registrar 
as well as any member or creditor of the 
company, to apply to the Court, for the en- 
forcement of the duty of the company to 
submit to the Registrar the returns ^and 

ffiTArt submitted under 
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PART VII. 

Application of Act to Companies formed and registered under former 

Companies Acts. 

250. In the application of this Act to existing companies, it shall apply m 

the same manner in the case of a limited comnanv 

panicf fo™Td°undeVform™; a company limited by guarantee, as ff the' 

Companies Acts. Company had been formed and registered under this 

Act as a company limited by shares ; in the case of a 
company limited by guarantee, as if the company had been formed and registered 
under this Act as a company limited by guarantee ; and, in the case of a company, 
other than a limited company, as if the company had been formed and registered 
under this Act as an unlimited company : 

Provided that — 

(1) nothing in Table A in the First Schedule shall apply to a company 
formed and registered under Act XIX of 1857 and Act VII of i860, or either of 
them, or under the Indian Companies Act, 1866, or the Indian Companies Act, 
1882 ; 

(2) reference, e.xpress or implied, to the date of registration shall be construed 
as a reference to the date at which the company was registered under Act No. XIX 
of 1857 and Act No. VII of i860, or either of them, or under the Indian Companies 
Act, 1866, or the Indian Companies Act, 1882, as the case may be. 

I'his Act shall apply to every company registered but not formed under 

Act No. XIX of 1857 and Act No. VII of i860 or cither 
Application of Act to com- ^1“ them, or under the Indian Companies Act, 1866, 

under former Companies 

y^cts. It IS hereinafter in this Act declared to apply to 

companies registered but not formed under this Act : 
Provided that reference, express or implied, to the date of registration shall 
be construed as a reference to the date at which the company was registered under 
the said Acts or any of them. 

252. A company registered under Act XIX of 1857 and Act VII of i860 or 
. . either of them may cause its shares to be transferred 

N o c o trails crniiK- manner hitherto in use, or in such other manner 

as the company may direct. 

PART VIII. 

Companies authorised to register under this Act. 

Companies capable of being 253. (i) With the exceptions and subjcct to thc 

registered. provisions mentioned and contained in this section, 

(1) any company consisting of seven or more members, which was in exis- 
tence on thc first day of May, eighteen hundred and cighty-two, including any 
company registered under Act No. XIX of 1857 and Act No. VII of i860 or 

either of them, and .... . r 

(ii) any company formed after the date aforesaid whether bclore or ai 

the commencement of this Act, in pursuance of any Act of Parliament or 

law] other than this Act, or of Letters Patent, or being otherwise duly constitutca 

according to law, and consisting of seven or more members ; 
may at any time register under this Act as an unlimited compaiy or as a cor^ y 
limited by shares, or as a company limited by guarantee; and any 

shall not be invalid by reason that it has taken place with a view to the co p 

being wound up ; 

(2) Provided as follows : — bv Act 

(a) a company having thc liability of Us 

of Parliament or ^[Indian law] or by Letters Patent, and Ij® section ; 

company as hereinafter d efined, shall not register in pursuance ot — 

LEG. REF. “ Act of the Goveftior-Gencral jn Council by 

* These words were substituted for thewor s A.O., *937* 
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(b) a company having the liability of its members limited by Act of Parlia- 
ment or ^[Indian law] or by Letters Patent shall not register in pursuance of this 
section as an unlimited company or as a company limited by guarantee ; 

(c) a company that is not a joint stock company as hereinafter defined 
shall not register in pursuance of this section as a company limited by shares ; 

(<f) a company shall not register in pursuance of this section without the 
assent of a majority of such of its members as arc present in person or by proxy 
(in cases where proxies arc allowed by the articles at a general meeting summoned 
for the purpose); 

(r) where a company not having the liability of its members limited by 
Act of Parliament or ^[Indian law] or by Letters Patent is about to register as a 
limited company, the majority required to assent as aforesaid shall consist of not 
less than three-fourths of the members present in person or by proxy at the meeting ; 

(/) where a company is about to register as a company limited by guarantee 
the assent to its being so registered shall be accompanied by a resolution declaring 
that each member undertakes to contribute to the assets of the company, in the 
event of its being wound up while he is a member, or within one year afterwards 
for payment of the debts and liabilities ofthe company contracted before he ceased 
to be a member, and of the costs and expenses of winding up, and for the adjustment 
of the rights of the contributories among themselves such amount as may be required 
not exceeding a specified amount. 

(3) In computing any majority under this section when a poll is demanded 
regard shall be had to the number of votes to which each member is entitled according 
to the articles. ® 


(4) A company registered under the Indian Companies Act, 1882, shall 
not be registered in pursuance of this section. 


254. For the purposes of this Part as far as relates to registration of companies 
^ ^ . , as companies limited by shares, a joint-stock comnanv 

cornSv”" means a company having a permanent paid up or 

^ nominal share capital of fixed amount divided into 

shares, also of fixed amount, or held and transferable as stock, or divided and held 
partly in one way and partly in the other, and formed on the principle of having 
for its members the holders of those shares or that stock, and no other persons • 
and such a company, w'hen registered w'ith limited liability under this Act, shall be 
deemed to be a company limited by shares. 


Requirements for registra- 
tion by joint-stock companies. 


255. Before the registration in pursuance of 
this Part of a joint-stock company, there shall be 
delivered to the registrar the following documents 
(that is to say) : — 


(1) a list showing the names, addresses and occupations of all persons who 
on a day named in the list, not being more than six clear days before the day of 
registration, were members of the company, with the addition ofthe shares or stock 
held by them respectively, distinguishing, in cases where the shares are numbered 
each share by its number ; * 


(2) a copy of any Act of Parliament, ‘[Indian law]. Royal Charter, Letters 

Patent, deed of settlement, contract of co-partnery or other instrument conkituting 
or regulating the company ; and ® 

(3) if the company is intended to be registered as a limited company a 
statement specifying the following particulars (that is to say) : — 

(a) the nominal share capital of the company and the number of shares 
into which it is divided or the amount of stock of which it consists ; 



LEG. REF. 

‘ These words were substituted for the words 


** Act of the Governor-General in Council ’* bv 
A.O., 1937. ^ 
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(b) the number of shares taken and the amount paid on each share * 

(r) the name of the company, with the addition of the word “ Limited » 
as the last word thereof ; and mutcu 

(</) in the case of a company intended to be registered as a company limited 
by guarantee, the resolution declaring the amount of the guarantee. 

Requirements for registration 256. Before the registration in pursuance of this 

by other than joint-stock com- Fart ot any company not being a joint-stock comnanv 

there shall be delivered to the r^istrar- 

(1) a list showing the names, addresses and occupations of the directors of 
the company ; and 

(2) a copy of any Act of Parliament, ^[Indian law], Letters Patent, deed of 

settlement, contract of co-partnery or other instrument constituting or regulating 
the company ; and ^ ® » 

(3) in the case of a company intended to be registered as a company limited 
by guarantee, a copy ol the resolution declaring the amount of the guarantee. 

257. The list of members and directors and any other particulars relating 

Authentication of statement shall h 

of existing companies. * ‘ ^ hy the declaration of any two or 

more directors or other principal officers of the company. 

258. The registrar may require such evidence as he thinks necessary for 

Registrar may require evi- ^ whether any company 

dence as to nature of company. P P S . JS or is not a joint-stock com- 

pany as hereinbefore defined. 

259. (I) Where a banking company, which was in existence on the first 

„ , r u . “ ‘y ° ‘"'‘y eighteen hundred and eighty-two, proposes 

coSpar/wli^hrucI ,tbn:."y: ‘I’ ‘'"^y 

notice to be given to customers. ^ ^ ciorc .SO registering, give notice of its intention 

so to register to every person who has a banking account 
with the company, cither by delivery of the notice to him, or by posting it to him at, 
or delivering it at, his last known address. 

(2) If the company omits to give the notice required by this section, then 
as between the company and the pci*son for the time being interested in the account 
in respect of which the notice ought to have been given, and so far as respects the 
account down to the time at which notice is given, but not further or otherwise, 
the certificate of registration with limited liability shall have no operation. 

260. No fees shall be charged in respect of the registration in pursuance of 

this Part of a company if it is not registered as a limited 

Exemption of certain com- company, or if before its registration as a limited 
panics from payment of fees. company the liability of the shareholders was limited 
by some Act of Parliament or '[Indian law] or by Letters Patent. 

261. When a company registers in pursuance of 
Addiuon of Limited to with limited liability, the word “Limited” 

'name. shall form and be registered as part of its name. 

262. On compliance with the requirements of this Part with respect to 

registration, and on payment of such fees, if any, as 
Certificate of registration of ^rc payable under Table B in the First Schedule, the 
existing companies. registrar shall certify under his hand that the company 

applying for registration is incorporated as a company under this Act, and in the 
case of a limited company that it is limited, and thereupon the company shall be 
incorporated, and shall have perpetual succession and a common seal. 


LEG. REF. “ Act of the Govemor-GenenU in Council by 

* These words were substituted for the words A.O., 1973. 
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Vtadng of property 
rcgutraiion. 


on 


263. All property, movable and immovable, including all interests and 

rights in, to and out of property, movable and im- 
movable, and including obligations and actionable 

at thf • . claims as may belong to or be vested in a company 

to Ind stsr • pursuance ol this Part, shall, on registration, pass 

interel ol Jhe 

264. Tlie registration of a company in pureuance of this Part shall not affect 

Saving of existing liabiliiies. Jiabilities of the company in respect of 

into bv to with or or. k obligation incurred or any contract entered 

into, by, to, uith, or on behalf of, the company before registration. 

265. All suits and other legal proceedings which at the time of the registration 
Continuation of existing suits. ^ company in pursuance of this Part are pending 

member thereof rmv kr» ^ against the company, or the public officer or any 

not taken Xcc’. never, iT '"‘''"u" ‘he registration had 

individual member of tl " execution sliall not issue against the effects of any 

suft or procee^nT- hut in any such 

being insufficient to sTti-jfv ti a of the property and effects of ihecompany 

up th^eompany --V '>e obtained for winding 

AcKIfect of registration under a company is registered in pursuance 

lawl dccd"of'’'^?u',li°"* contained in any Act of Parliament, tfindian 
iawj deed ol settlement, contract of co-partnerv Letters Patent or 

other instrument constituting or regulating the company, includinrin of I 

^^cTroLT^oTthfou'r: guaJlnt^e, tL ms^oimion dedarfng 

the co3na, V L deemed to be conditions and regulations of 

m be “Is^rtcd inTe'^2’^ '' ^ct, have been required 

and the residue the,- r "o^u'^um, were contained in a registered memorandum, 
and the residue thereol were contained in registered articles ; 

(it) all the prov^ions of this Act shall apply to the company and the members 

been Vorm''H" banner in all Respects had 

been formed under this Act, subject as follows (that is to say) - 

adopte^t/lpedfr'e^Zti.;:: ^ ■" =>PP‘V — 

(b) the provisions of this Act relating to the numbering of shares shall not 
apply to any joint-stock company whose shares are not numbered ; 

(c) subject to the provisions of this section the company shall not have 

(rf) subject to the provisions of this section, the company shall not have 

power, witliout the sanction of the Central Government, to alter any provision 
contained in any Letters Patent relating to the company ; ^ provision 

p I nl shall not have power to alter any provision contained in a 

Royal Charter or Letters Patent with respect to tlie objects of the company ; 

W event of the company being wound up, every person shall be a 

^ntributory, in *-«pcct of the debts and liabilities of the c^m^p^ny con “acted 
before registration, who is liable to pay or contribute to the payment oran^dlbl 
o r habdity of the compan y contracted before registration, or m^pay or contribme 

* Th«e word, wore .ubrU.uled for the words A.O ‘ in CouncU ” by 
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to the payment of any sum for the adjustment of the rights of the members among 
themselves in respect of any such debt or liability ; or to pay or contribute to the 
payment of the cost and expenses of winding up the company, so far as relates to such 
debts or liabilities as aforesaid ; and every contributory shall be liable to contribute 
to the .assets of the company, in the course of the winding up, all sums due from 
him in respect of any such liability as aforesaid ; and in the event of the death or 
insolvency of any contributory, the provisions of this Act with respect to the legal 
representatives and heirs of deceased contributories, and with reference to the 
assignees of insolvent contributories, shall apply ; 

(Hi) the provisions of this Act with respect to — 

(fl) the registration of an unlimited company as limited ; 

(b) the powers of an unlimited company on registration as a limited company 
to increase the nominal amount of its share capital and to provide that a portion 
of its share capital shall not be capable of being called up except in the event of 
winding up ; 

(r) the power of a limited company to determine that a portion of its share 
capital shall not be capable of being called up except in the event of winding up ; 

shall apply notwithstanding any provisions contained in any Act of Parlia- 
ment, ^[Indian lawj, Royal Charter, deed of settlement, contract of co-partnery, 
Letters Patent or other instrument constituting or regulating the company ; 

(iv) nothing in this section shall authorise the company to alter any such 
provisions contained in any deed of settlement, contract of co-partnery. Letters 
Patent or other instrument constituting or regulating the company, as would, if the 
company had originally been formed under this Act, have been required to be 
contained in the memorandum and arc not authorised to be altered by this Act ; 

(y) nothing in this Act shall derogate from any lawful power of altering its 
constitution or regulations which may, by virtue of any Act of Parliament, ^[Indian 
law], deed of settlement, contract of co-partnery, Letters Patent or other instrument 
constituting or regulating the company, be vested in the company. 


Power lo substitute memo- 
randum and articles for deed 
of settlement. 


267. (i) Subject to the provisions of this section, 

a company registered in pursuance of this Part inay by 
special resolution alter the form of its constitution by 
substituting a memorandum and articles for a deed of 
settlement. 


(2) The provisions of tliis Act with respect to confirmation by the Court 
and registration of an alteration of the objects of a company shall, so far as applicable, 
apply to an alteration under this section with the following modifications: 

(fl) there shall be substituted for the printed copy of the altered mem(> 
randum required to be filed with the registrar a printed copy of the substitute 
memorandum of articles ; and 

(6) on the registration of the alteration being certified by the registrar, the 
substituted memorandum and articles shall apply to the company in the * 
manner as if it were a company registered under this Act with that memoran 
and those articles, and the company’s deed of settlement shall cease to app y 
company. 

(3) An alteration under this section may be made cither with or with 
any alteration of the objects of the company under this Act. 

(4) In this section the expression “ deed of settlement ” includes being 

of co-partnery or other instrument constituting or regulating the 

an Act of Parliament, an ^[Indian law], a Ro yal Charter or Letters ^ 

iRr. REF, “Act of the Governor-General in Counci 

* These words were aubsUtuted for the words A.O., t937* 
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268. The provisions of this Act with respect to staying and restraining suits 

„ - ^ legal proceedings against a company at any time 

r«.r“aYn proc5din%.'° ‘he presentation of a petition for winding up and 

belore the making of a winding up order shall, in the 
case of a company registered in pursuance of this Part, where the application to 
stay or restrain is by a creditor, extend to suits and legal proceedings against any 
contributory of the company. 

269. Where an order has been made for winding up a company registered in 

o , ... pursuance of this Part, no suit or other legal proccedins: 

Jan, stayed on wmdmg up ^^all be commenced or proceeded with against thf 

company or any contributory of the company in respect 
of any debt of the company, except by leave of the Court, and subject to such terms 
as the Court may impose. 


PART IX. 

Winding up of Unregistered Companies. 

270. For the purposes of this Part, the expression “ unregistered company ” 
... - „ . . shall not include a railway company incorporated bv 

comp^^"- Act of Parliament or by an ^Indian law], nor a company 

, ^ , registered under the Indian Companies Act, 1866, or 

under any Act repealed thereby, or under the Indian Companies Act, 1882, or under 
this Act, but save as aforesaid, shall include any partnership, association or company 
consisting of more than seven members. 

271- (i) Subject to the provisions of this Part, any unregistered company 

Windiug up of unrcgh.rr«l ‘,1*' 

companies. ^ pi this Act with respect to winding up shall apply to an 

j j . unregistered company, with tlie following exceptions 

and additions : — ^ 


r.EG. REF. 

* These words were substiiuicd for the words 
“ Art of the Govcrnor-Gcticral in Council ” by 
A.O.. 1937. 

NOTES. 

Sec. 269. — The dismissal of a suit 
against a registered company consequent on 
liquidation, does not operate as a bar to the 
maintenance and proof of the claim before 
the oflicial liquidator. 24 I.C. 99. 

Sec. 270 . 1939 Mad. 318, cited 
under S. 153, supra. 

Construction of Section.— This section 
is not clearly exhaustive, as a matter of 
construction. The words “shall include” do 
not amount to “shall mean and include”. 38 
Bom.L.R. 1080=1937 Bom. 15. A Court 
in British India, therefore, has jurisdiction 
under this section read with S. 271, to wind 
up as an unregistered company a foreign 
company, whatever the number of its mem- 
bers, whether or not consisting of more than 
seven members, if it has an office and assets 
within its jurisdiction. The foreign com- 
pany will come within the second part of 
S. 270, and will be an unregistered com- 
pany for the purpose of Part IX of the Act 
38 Bom.L.R. 1080=1937 Bom. IS. But a 
contrary view has been taken by the Ran- 
goon High Court in 8 R. 658=1931 R. 7= 
131 I.C. 497 as to the construction of this 
section and S. 271. The expression “con- 


sisting of more than seven members” means 
consisting of more than seven members at 
the time of winding up, t.r., on the date of 
(he presentation of the petition. 8 R. 658= 
1931 R. 7=131 I.C. 497. 

Sec. 271: Amendment by Act XXII of 
1936.— Sub-section (3) has been inserted by 
the amending Act XXII of 1936, and it fol- 
lows S. 338 (2) of the English Act provid- 
ing for the winding up of companies incor- 
porated outside British India. This will 
^ablc the Court to deal effectively with 
fraudulent companies incorporated outside 
British India and which had been dissolved 
or had ceased to exist under the laws of the 
^untry in which they were incorporated. 
Further a provision like this is necessary to 
remove unnecessary burden in the office of 
the Registrar. 

Application op Section.— also notes 
under S. 153, supra.) When an unregis- 
tered company has less than seven members 
at the time when the petition for winding 
up is presented, the Court has no jurisdic- 
tion under S. 271 of the Act to order the 
winding up of the same, as sucJi a company 
docs not come under the de6nitiou of an 
“unregistered company” contained in S 270 
of the Act. 8 R. 658=131 I.C. 497=1931 
R. 77. But sec 30 Bom.L.R. 10^ which 
holds a contrary view. (Vide case noted 
under S. 270, supra.) 
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Court company shall, for the purpose of detennininv the 

in thn ^^^'"Sjunsdiction m the matter of the winding up, be deemed to be registered 
Dlice of where its principal place of business is situate or, if it has a principal 

place of business situate in more than one province, then in each provincrSe 

that business ; and the principal place of business situate in 

ri ^ r proceedings are being instituted shall, for all the purposes of 

the winding up, be deemed to be the registered office of the company ; 

(h) no unregistered company shall be wound up under this Act voluntarily 
or subject to supervision; ^ 


(«i) the circumstances in which an unregistered company may be wound 
up are as follo\vs (that is to say) : — * ' ^ 

(a) if the company is dissolved, or has ceased to carry on business or is 
carrying on business only for the purpose of winding up its affairs ; 

(^) if the company is unable to pay its debts ; 

(r) if the Court is of opinion that it is just and equitable that the company 
should l)c wound up : ^ ^ 

(i>) an unregistered company shall, for the purposes of this Act, be deemed 
to be unable to pay its debts — 


• a 1 ^ creditor, by assignment or othenvise, to whom the company is 

indebted in a sum exceeding five hundred rupees then due, has served on the 
company, by leaving at its principal place of business, or by delivering to the 
secretary, or some director, manager or principal officer of the company, or by 
otlierwise serving in such manner as the Court may approve or direct, a demand 
under his hand requiring the company to pay the sum so due, and the company 
has for three weeks after the service of the demand neglected to pav the sum, or to 
secure or compound for it to the satisfaction of the creditor ; 

(A) if any suit or other legal proceeding has been instituted against any 
member for any debt or demand due or claimed to be due, from the company or 
trom him in his character of member, and notice in writing of the institution of the 
suit or other legal proceeding having been served on the company by leaving the 
same at its principal place of business or by delivering it to the secretary, or some 
director, manager or principal officer of the company or by otherwise serving the 
sarnc in such manner as the Court may approve or direct, the company has not 
Within ten days after service of the notice paid, secured or compounded for the 
debt or demand, or procured the suit or other legal proceeding to be stayed, or 
indemnified the defendant to his reasonable satisfaction against the suit or other 
legal proceeding, and against all costs, damages and expenses to be incurred by 
him by reason of the same ; 

(c) if execution of other process issued on a decree or order obtained in 
favour of a creditor against the company, or any member thereof as 
such, or any person authorised to be sued as nominal defendant on behalf of the 
company, is returned unsatisfied ; and 

^ (</) if it is otherwise proved to the satisfaction of the Court that the company 

is unable to pay its debts. 

(2) Nothing in this Part shall affect the operation of any enactment which 
provides for any partnership, association or company being wound up, or being 
wound up as a company or as an unregistered company, under any enactmen 
repealed by this Act, except that references in any such first-mentioned cnactmcn 
^riy such repealed enactment shall be read as references to the corresponding 
provision (if any) of this Act. 

(3) ^Vhcre a company incorporated outside British India j-ifu 

been carrying on business in British India ceases to carry on business in 


, LEG. REF. 

Anil sub-scction was added by S. ii6 of 


Act XXn of 1936. 
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India it may be wound up as an unregistered company under this Part, notwith- 
standing that it has been dissolved or otherwise ceased to exist as a company under 
or by virtue of the la\vs of the company under w'bich it was incorporated.] 

272. (i) In the event of an unregistered company being wound up, every 

person shall be deemed to be a contributory who is 
Contnbutones in winding liable to pay or contribute to the pa\7nent of any debt 

or liability ol the company, or to pay or contribute to the 
payment of any sum for the adjustment of the rights of the members among themselves 
or to pay or contribute to the payment of the costs and expenses of w inding up the 
company, and eveiy contributory shall be liable to contribute to the assets of the 
company all sums due from him in respect of any such liability as aforesaid. 

(2) In the event of any contributory dying or being adjudged insolvent, the 
provisions of this Act wdth respect to the legal representatives and heirs of deceased 
contributories, and to the assignees’ of insolvent contributories shall apply. 

273. The provisions of this Act w'ith respect to staying and restraining suits 

^ and legal proceedings against a company at any time 

procT^Ings^ retrain after the presentation of a petition for winding up and 

before the making of a winding up order shall, in the 
case of an unregistered company, W’herc the application to stay or restrain is by a 
creditor, extend to .suits and legal proceedings against any contributory of the 
company. 

274. Where an order has been made for winding up an unregistered company, 

V. . j • other legal proceedings shall be proceeded 

up order.* cpmmcnccd against any contributory of the 

company in respect of any debt of the company, except 
by leave of the Court, and subject to such terms as the Court may impose. 

275* II unregistered company has no power to sue and be sued in a common 
,-v- . . name, or if for any reason it appears expedient, the 

in certain cases. ^ourt may, by the W'lnding up order, or by any subsc- 

^uent order, direct that all or any part of the property, 
movable or immovable, including all interests and rights in, to and out of property, 
movable and immovable, and including obligations and actionable claims as 
may belong to the company or to trustees on its behalf, is to vest in the official 
liquidator by his official name, and thereupon the property or the part thereof 
specified in the order shall vest accordingly ; and the offTidal liquidator may 
after giving such indemnity (if any) as the Court may direct, bring or defend in his 
official name any suit or other legal proceeding relating to that property, or 
necessary to be brought or defended for the purposes of effectually winding up the 
company and recovering its property. ^ 

^ 7 ^- The provisions of this Part with respect to unregistered companies shall 
i> • • r.u- T> . be in addition to, and not in restriction of, anv nro- 

ladve. visions hcicinbeforc in this Act contained with respect 

_ to winding up companies by the Court, and the Court 

or omcial liquidator may exercise any powers or do any act in the case of unregistered 
^mpanies which might be exercised or done by it or him in winding up companies 
formed and registered under this Act; but an unregistered company shall not 
except in the event of its being wound up, be deemed to be a company under thisri^ 
Act, and then only to the extent provided by this Part. J-T ^/j. 

PART X. 




Companies Established outside British Indi^ 

277. (i) Every company incorporated outside British India,* wflid 


o A notes. provides for the submission of all the neces- 

sary information required to be inserted in 
1936. The amendment to sub-section (3) the balance-sheet under this Act. Accord- 
C*C.M.— 220 


Ccun. 

attljp 
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Requirements as to com- commencement of this Act has a place of busine« ;« 

company which after the 
, commencement of this Act extablishes such a place of 
business within Biitish India, shall, within six months from the commeLement 
oi this Act or within one month from the establishment of such place of business 

as the case may be, file with the registrar in the province in which such place of 
business is situated, — ^ 

(a) a certified copy of the charter, statutes or memorandum and articles of 
the company, or other instrument constituting or defining the constitution of the 

company, and, if the instrument is not written in the English language a certified 
translation thereof; 


(1) the full address of the registered or principal office of the company; 

(c) a list of the directors and managers (if any) of the company ; 

(d) the names and addresses of some one or more persons resident in British 
India authorised to accept on behalf of the company service of process and any 
notices required to be served on the company ; 

'[ (e) the full address of that office of the company in British India which 
is to be deemed the principal place of business in British India of the company ;] 

and, in the event of any alteration being made in any such instrument *[or in any 
such address] or in the directors or managers or in the names or addresses of any such 
persons as aforesaid, the company shall, within the prescribed time, file with the 
registrar a notice of the alteration. 

(2) Any process or notice required to be served on the company shall be 
sufficiently served, if addressed to any person whose name has been so filed as 
aforesaid and left at or sent by post to the address which has been so filed. 

(3) Every company to which this section applies shall in every year file with 
the registrar of the province in which the company has its principal place of business — 


i.r.c. K1.I-. 

’ This c lausr was inserted b\' S. 12 Art 11 of 

»93R- 

* These wonls were siihsiiluted Itir the words 
“ or in -suth adflrcss,” ifiiil. 

NOTES. 

ing to S. 347 of the English Act, the h«ilancc- 
shccts of companies incorporated outside 
Great Britain must comply with the same 
requirements as those of companies regis- 
tered in Great Britain. But this provision 
has been somewhat relaxed in this amend- 
ment, since this requires only a supplementary 
statement and not an exact compliance with 
the requirements laid down with reference 
to companies registered under this Act. 
This has been explained by the Select Com- 
mittee as follows: — “In view of the diffi- 
culty, which it is represented, would be ex- 
perienced by certain companies incorporated 
abroad if they were rcfiuircd to prepare and 
file balance-sheets in the form required from 
companies incorporated in British India when 
the balance-sheet prescribed by the law 
under which they are incorporated is of a 
widely divergent nature, we have considered 
it sufficient to secure that they shall file 
with the registrar a copy of their own 
balance-sheet, but shall supplement it, if 
necessary by further documents giving the 
information which is deemed essential and 
which have now been tabulated in a new 


form inserted as Form H in the Third Sche- 
dule of (he Act, Where any such company 
is not required by the law of the country In 
which it is incorporated to file a balance- 
sheet, the company must comply with the 
requirements of the British Indian law in 
this respect. The old section contained a 
proviso to sub-section (3) which enabled 
the Governor-General in Council to exempt 
certain companies from furnishing the re- 
quirements contained in the sub-section; 
but this power has been taken away by the 
amendment. The present sub-section (5; 
adopts practically the provisions containcu 
in sub-scction (4) to S. 348 of the English 
.Act; and its necessity is obvious. A forcij^ 
company registered in the foreign State is 
entitled to file suits and maintain actions i 
British India, and it is not necessary that 
must register itself in Britisli India for 
purpose. The default on .the part of tfte 
foreign company in fulfilling 
ments of S. 277 of the Companies Act does 
not disable it from maintaining 

British India.” 38 Bom.L.R. 

*^ Smvicf. of NoTicE.-The service of nonce 

to these companies should be 0 7. ^ 

mode provided in pre^rib- 

.efficient in. K. "» ' C- 

360=1928 5. Ill- 
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(i) in a case whereby the law, for the time being in force, of the country 
in which the company is incorporated such company is required to file with the 
public authority an annual balance-sheet, — 

*[thrce copies of that balance-sheet] *fand if the balance-sheet does not contain all 
the information provided for in the form marked H in the Third Schedule, such 
supplementary statements ®[in triplicate] as shall furnish such information,] ; or 

(ii) in a case where no such provision is made by the law, for the time being 
in force, of the country in which the company is incorporated, — such a statement 
®[in triplicate] in the form of a balance-sheet as such company would, if it were a 
company formed and registered under this Act, be required to file in accordance 
with the provisions of this Act : 

* ♦J 

(4) Every company to which this section applies and which uses the word 
** Limited ” as part of its name, shall — 

(a) in every prospectus inviting subscriptions for its shares or debentures in 
British India, state the country in which the company is incorporated; and 

(A) conspicuously exhibit on every place where it carries on business in 
British India the name of the company and the country in which the company is 
incorporated in letters easily legible in English characters and also, if any place 
where it carries on business is beyond the local limits of the ordinary original civil 
jurisdiction of a High Court, in the characters of one of the vernacular languages 
used in that place ; and 

{c) have the name of the company and of the country in which the company 
is incorporated mentioned in legible English characters in all bill heads and letter 
paper, and in all notices, advertisements and other official publications of the 
company. 

(5) Every company to which this section applies shall if the liability of the 
members of the company is limited cause notice of that fact to be stated in legible 
characters in every prospectus inviting subscriptions for its shares, and in all bill- 
heads and letter paper notices, advertisements and other official publications of the 
company in British India, and to be affixed on every place where it carries on business.] 

(6) ] If any company to which this section applies fails to comply with 
any of the requirements of this section, the company, and every officer or agent of 
the company, shall be liable to a fine not exceeding five hundred rupees or, in the 
case of a continuing offence, fifty rupees for every day during which the default 
continues. 

(7) ] Eor the purposes of this section — 

(<2) the expression “ certified ’* means certified in the prescribed manner 
to be a true copy or a correct translation ; 

(b) the expression “place of business” includes a share transfer or share 
registration office ; 

(<;) the expression “ director ” includes any person occupying the position 
of director, by whatever name called ; and 

{d) the expression “ prospectus *’ means any prospectus, notice, circular, 
advertisement or other invitation, offering to the public for subscription or purchase 
any shares or debentures of the company. 

®[ (8) ] There shall be paid to the registrar for registering any document 
LEG. REF. II of 1938. 

* Tlicse words were substituted for the words ‘ The proviso was omitted by S. 1 17 of Act 
■“ a copy of that balance-sheet” by S. 12 of Act XXII of 1936. 

11 of 1938. • This subsection was inserted and the original 

•These words were inserted by S. 117 of Act sub-Ss. (5). (6) and (7) were re-numbered fS) 
XXII of 1936. (7) and (8), ibid. 

•These words were inserted by S. X2 of Act 
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required by this section to be filed with him a fpp nf « 

fee as may be prescribed. ^ rupees or such smaller 


Restriction on sale 
offer for sale of share. 


and 


person-^"^' 1“'^“ fo-- any 

(a) to issue, circulate or distribute in RrlficJi 
for subscription shares in or debentures of a comnanv^’ Prospectus offering 
corporated outside British India whether the comnanJ 

or when fornred will or will no. establish, a place of business in Brit!shTndCu^s^ 
India i Lpf the e^f'^cerlifiodt^'^e V P-'-P-'- - 

(U) P;-P<-C‘- states on the face of it that the copy has been so delivered ; 

the prospectus is dated ; and 

{w) tlic prospectus otherwise complies with this Part ; or 

in nr 'ssuc to any person in British India a form of application for shares 

m or debentures o such a company or intended company as aforesaid£^^IesrAe 
form ,s issued rv.th a prospectus which complies with this Part? ’ 

Provided that this provision shall not apply if it is shown that the form of 
application was issued in connection with a ionajid^ invitation to a person to enter 
into an underwriting agreement with respect to the shares or debentures. 

holders^nf i '’^” ‘^’''s'ing members or debenture 

dcbcntiiros £1?*^ ° “ P''“P‘ ‘:'“^ of application relating to shares in or 

win no^hn e 1 "I'cthcr an applicant for shares or debentures will or 

sa ir thihe V^n 'n favour of other pc.sons, but, subject as afore- 

Tn nr ! -it r°" ' apply to a prospectus or form of application whether issued 
on or with reference to the formation of a company or subsequently. 

inrnrnnr^?. Whcic Ally document liy which any shares in or debentures of a company 

rnmnT ' T 1^' V'f ' ft'tlf'’ arc offered for sale to the public would, if the 

Krr crmci rned had been a company within the meaning of this Act, have 

n rciTK jy vittuc of section 98-A to be a prospectus issued by the company. 


l.r.C. RKF. 

^ ‘ This section was inserted by S. i 18 of .Vet 
XXII of 1936. 

MOTES. 

Sec. 277-A: Amendments nv Act XXII 
^ This section and Ss. 277-B to 

A f vvt'C® inserted by the Amending 

Act XXII of 1936. Formerly, there was 
only one section (S. 277) dealing with 
compantes incorporated outside British India, 
and It was found to be inadequate to deal 
effectively with and have control over such 
companies, and so Ss. 277-A to 277-E have 
been added in this Act. Section 277-A pro- 
vides certain re.strictions in the case of sale or 

n shares of such companies in 

British India. A considerable trade is being 
earned on in this country in shares, bonds, 
etc., of foreign companies with the aid of un- 
scrupulous agents and fraudulent advertisc- 
fnents, and ignorant investors get themselves 
often ruined. Many of the investors pur- 
chase these shares, bonds, debentures, etc., 
merely relying upon the very exaggerated and 
talse accounts given by the canvassers as to 

nature, and without making 
y investigations as to the correctness or 


truth of the same. Under these circum- 
stances, it is the duty of the Government to 
make such provisions in the law so as to 
enable these persons to obtain all the infor- 
mation necessary to enable them to judge 
for themselves as to the profitable nature or 
otherwise of such investments. If, in 
spite of this the investors choose to invest 
their monies in them and get ruined, they 
will have to blame themselves. Similar 
circumstances were found I0 prevaih m 
England also, and Ss. 354 and 355 have been 
included in the English Act to regulate the 
issue of prospectuses on behalf of companies 
incorporated outside that country. This 
section and S. 277-B reproduce in 
these Ss. 354 and 355 of the English Act. 
This S. 277-A requires that before any 
.shares or debentures of a loteign comp / 
arc issued, circulated or distributed 'A 
tish India, a duly certified prospectus shouia 
be filed with the Registrar, and a copy o 
such prospectus should accompany ev ty 
of application for shares^or cl 

sued, etc., in British India. Certam^^w 

ceptions are laid down, P^^J^-jons of 
prescribed for violation of the provisions or 

this section. 
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that documeirt shall be deemed to be. for the purposes of this section, a prospectus 
issued by the company. ^ i '-lui 

(4) An offer of shares or debentures for subscription or sale to any person 
whose ordinary business or part of whose ordinary business it is to buy or sell shares 
or debentures, whether as principal or agent, shall not be deemed an offer to the 
public lor the purposes of this section. 

.. ^ (5) Any person who is knowingly responsible ^or the issue, circulation or 

dis^ibution of any prospectus, or for the issue of a form of application for sliares 

or debentures, in contravention of the provisions of this section shall be liable to a 
hne not exceeding five thousand rupees. 

. H ‘'77-B. the expressions ‘ prospectus,’ ‘ shares ’ 

>[277-B. (I) In order to comply with this Part a prospectus, in addition 

Requirements as to pros- ‘’i® P™visions of sub-clauses (iV) 

pectus, '**0 of clause (<2) of sub-section (i) of section 277-A 

must — ' ' * 

(а) contain particulars with respect to the following matters •— 

(1) the objects of the company ; 

(») the instrument constituting or defining the constitution of the company • 

(III) the enactments or provisions having the force of an enactment bv or 
under winch the incorporation of the company was effected ■ * ^ 

(ill) an address in British India where the said instrument, enactments or 
provisions, or copies thereof, and if the same are in a foreign lan^aVe 

thereof m the English language certified in the prescribed iannerf^an be inspected" 
rated • "" was incorpo- 

T has established a place of business in British 

India and, if so, the address of its principal office in British India - i^ntisn 

Provided that the provisions of sub-clauses (i), (,V) and (iii) of this clause 
shall not apply m the case of a prospectus issued more than two years afteTth^ 
date at which the company is entitled to commence business • 

(б) subject to the provisions of this section, state the ’matters specified in 
sub-section (i-A) of section 93 and set out the reports specified in that section : 

Provided that — 

be a sufficrenr^m^lfanct whh th^reqtllrem'n" th« ^ 

the objects of the company if the advertisement specifies tL p^mary“ bjLTwith 
which the company was formed, and ^ ^ witn 

(.•.) in section 93 of this Act a reference to the articles of the company shall 
be deemed to be a reference to the constitution of the company. 

(2) Any condition requiring or binding any applicant for shares or debenture. 

to waive cornphance with any requirement of this section, or purponW m 

him with notice of any contract, document, or matter not sDecifirinv .irl ^ 5 • 
the prospectus, shall be void. ^ referred to in 


LEG. REF. 

* This section was inserted by S. ii8 of Act 
XXII of 1936. 

NOTES. 

Sec. 277-B: Amekdment by Act XXII 
OP 1936. — This section adopts S. 355 of 


English Act. As to the reason for the in- 
sertion of this section. see notes to the 
amendment under S. 277-A. supra* This 

particulars which 
should be contained in the prospectus that 
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{3) In the event of non-compliance with or contravention *of any of the 
requirements of this section, a director or other person responsible for the prospectus 
shall not incur any liability by reason of the non-compliance or contravention, if— 

(a) as regards any matter not disclosed, he proves that he was not cognisant 
thereof ; or 

{b) he proves that the non-compliance or contravention arose from an honest 
mistake of fact on his part, or 

(r) the non-compliance or contravention was in respect of matters which, 
in the opinion of the Court dealing with the case, were immaterial or were otherwise 
such as ought, in the opinion of that Court, having regard to all the circumstances 
of the case, reasonably to be excused : 

Provided that in the event of failure to include in a prospectus a statement 
with respect to the matters specified in clause (w) of sub-section (i) of section 93, 
no director or other person shall incur any liability in respect of the failure unless 
it be proved that lie had knowledge of the matters not disclosed. 

(4) Nothing in this section shall limit or diminish any liability which any 
person may incur under the general law or this Act, apart from this section.] 


i[277-C. (i) It shall not be lawful for any person to go from house to house 

offering shares of a company incorporated outside India 
Restriction on canvassing subscription or purchase to the public or any mem- 

for sale of shares. public. 

(2) In this sub-section the expression ‘house’ shall not include an office 


used for business purposes. 

(3) Any person acting in contravention of this section shall be liable to a 
fine not exceeding rupees one hundred.] 


^[277-D. (i) ] The provisions of sections 109 to 117, both inclusive, and 

. , 120 to 125, both inclusive, shall extend to charges on 

Registration o c arges. properties in British India which arc created and to 

charges on property in British India which is acquired after the commencement of 
the Indian Companies (Amendment) Act, 1936, by a company incorporated outside 
British India which has an established place of business in British India;] 

^[Provided that references in the said sections to the registrar shall be deemed 
to be references to the registrar of the province in which the principal place of 
business in British India of such company is situated, and references to the registered 
office of the company shall be deemed to be references to the principal place of 
business in British India of the company : 


Provided further that, where a charge is created outside British 
completion of the acquisition of property takes place outside British 


India or the 
India, sub- 



LEO. REF. 

* This section was inserted by S. 118 of Act 
XXII of 1036. 

* .S. 277-r) w.is re-numbered as sub-.S. (i) of 

that section and tlic Provisos and sub-S. (2) 
were inserted by S. *3 II of 

NOTES. 

Sec. 277-C: Amendment by Act XXII 
OF 1936. — This section has been newly in- 
serted and it reproduces the provisions con- 
tained in S. 3S6 (1) of the English Act. 
The object of this section is to prevent 
canvassers going from house to house hawk- 
ing for shares, debentures, etc. 

See. 277-D: Amendment by Act XXII 
OP 1936. — This section enacts the provisions 
contained in S. 90 of the English Act. Pro- 


ions as to the registration of charges 
1 mortgages with the registrar, arc in* 
ded to afford facility to those who *iavc 
lincss dealings with the company and also 
the members, to find out the exact 
: position of the company. /There 
tification at all for not insisting r^ 
tion of the same in ^asc of forei^ 

ipantes, having an it 

incss in this country. . ^*®/jf®^moanies 
re essential in the case of sue ^ -^red 
in the case of companies regis 

this Act., Hence this 

inserted ; and it registration 

Act which relate to the fcg 

larges and British India, 

lanics incorporated outside Bnfisn 
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clause (i) of the proviso to sub-section (i) of section 109 and the proviso to sub- 
section (i) of section 109-A shall apply as if the property wherever situated were 
situated outside British India. 

(2) This section shall be deemed not to have come into force until the 
commencement of the Indian Companies (Amendment) Act, 1938 : 

Provided that where the provisions of section 109 and sections 117 to 120 
have not been complied with in respect of any charge or mortgage created since 
the 15th day of January, 1937, as required by this Act, those provisions shall be 
complied with witliin four weeks from the commencement of the Indian Companies 
(Amendment) Act, 1938.] * 

^[277-E. The provisionsof sections 1 18 and 1 19 shall mulatis mutandis apply to 

Notice of appointment of of all companies incorporated outside British 

receiver. u"— ^ established place of business in 

British India and the provisions ol section 120 shall 
apply to such companies to the extent of requiring them to keep at their principal 
place of business in British India the books of account required by that section with 
respect to money received and expended, sales and purchases made, and assets and 
liabilities in relation to its business in British India:] 

'[Provided that references in the said section to the registrar shall be deemed 

references to the registrar of the province in which the principal place of 

business in British India ol such rampany is situated, and references to the registered 

office of the company shall be deemed to be references to the principal llace of 
business in British India of the company.] ^ 01 

3 [PART X-A.l 
Banking Companies. 

1 i * a company which carries on as its 

Definition of bankinR com- on cuTrent^accouL^or mh of deposits of money 
pany. Current account or othei^visc, subject to withdrawal 

, cheque, draft or order, notwithstanding that it 

engages m addition m any one or more of the following forms o f business, namely ;-l 

accordingly in this S. 277-E. 

Amendment by Act VYTI 
nT section and Ss. 277-G to 277- 

Amending Act 

AXII of 1936, and they lay dotvm the serial 
regulations to govern Banking Complies 
ft was felt necessarj' that the law 
ordinary Banking Companies should be tho- 
oughly overhauled in view of the various 
defects that have been found to exist in the 

conducf a'd^con! 


to be 


LEG. REF. 

' This section was inserted by S. ii8 of Art 
XXII of 1936. 

* 'Fliis proviso was added by S. 14 of Act II 
of 1938. 

• Part X-A consisting of the Ss. 277-F to 277- 
N was inserted by S. 1 19 of Act XXII of 1936. 

NOTES. 

Sec. 277-E: Amendment by Act XXII 
OF 1936. — This' section enacts the provisions 
contained in S. 90 of the English Act and 
retjuires the registration of the appointment 
of a receiver and other provisions contained 
in Ss. 118 and 119 applicable also to compa- 
nies incorporated outside British India and 
having an established place of business in 
British India. This section further makes 
applicable the provisions of.S. 130 of the 
Act as to the keeping of proper books of 
accounts by such companies, in relation to 
their transactions and business in this coun- 
try. With reference to this matter the Se- 
lect Committee has observed as follows: — 
“We consider that the provision of the New 
Zealand Companies Act of 1933 requiring 
these companies to keep books of account 
in relation to the business done in the coun- 
try where they are trading should be in- 
corporated in the Act, and we have provided 


re- 

>vas 


trrti ° : ana cc 

trol. At one time it was thought that 

special enactment should be mad? with 

ference to these companies, but as there ^vas 

no irnmed.ate prospect of any such leei^ 

tion dealing solely with this subject fome 

special provisions relating to banking- rnm 

panics have been included in this Art®^ 

of the defects that were clclr and AVch 

ed the rum of many banking companies were ■ 

(1) Iheir launcJiing into trading ventures’ 

(jj) their management by persons having 

other interests and by ignorant people; (t«f 

their cornmencmg business witliout sufficient 

Sr capi- 

tal, (v) their failure to keep sufficient ri». 

serve fund; (vt) their failure to keep ade 

quate cash reserve to meet time anri a 

maud liabilities: (mV) their forming, or 

mg shares m, subsidiary companies carrying 
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( 1 ) tlie borrowing, raising or taking up of money ; the lending or advancing 
-of money cither upon oi without security ; the drawing, making, accepting dis- 
counting, buying, selling, collecting and dealing in bills of exchange, hoondees 
promissory notes, coupons, drafts, bills of lading, railway receipts, warrants, deben- 
tures, certificates, scrips and other instruments, and securities whether transferable 
or negotiable or not ; the granting and issuing of letters of credit, travellers cheques 
and circular notes ; the buying, selling and dealing in bullion and specie ; the buying 
and selling offoreign exchange including foreign bank notes ; the acquiring, holding, 
issuing on commission, underwriting and dealing in stock, funds, shares, debentures 
debenture stock, bonds, obligations, securities and investments of all kinds ; the 
purchasing and selling of bonds, scrips or other forms of securities on behalf of consti- 
tuents or others ; the negotiating of loans and advances ; the receiving of all kinds 
of bonds, scrips or valuables on deposit, or for safe custody or otherwise ; the 
collecting and transmitting of money and securities ; 

(2) acting as agents for Governments or local authorities or for any other 
person or persons ; the carrying on of agency business of any description other than 
the business of a managing agent '[of a company not being a banking company] 
including the power to act as attorneys and to give discharges and receipts ; 

(3) contracting for public and private loans and negotiating and issuing 
the same ; 

(4) the promoting, effecting, insuring, guaranteeing, underwriting, parti- 
cipating in managing and carrying out of any issue, public or private, of State, 
Municipal or other loans or of shares, stock, debentures, or debenture stock of any 
company, corporation or association and the lending of money for the purpose of 
any such issue ; 

(5) cariying on and transacting every kind of guarantee and indemnity 
business ; 

(6) promoting or financing or assisting in promoting or financing any 
business undertaking or industry, cither existing or new, and developing or forming 
the same cither through the instrumentality of syndicates or otherwise ; 

(7) acquisition by purchase, lease, exchange, hire or other%vise of any pro- 
perty immovable or movable and any rights or privileges which the company 
may think necessary or convenient to acquire or the acquisition of which in the 
opinion of the company is likely to facilitate the realisation of any securities held 
by the company or to prevent or diminish any apprehended loss or liability ; 

(8) managing, selling and realising all property movable and immovable 
which may come into the possession of the company in satisfaction or part satis- 
faction of any of its claims ; 

(9) acquiring and holding and generally dealing with any property and any 
right, title or interest in any property movable or immovable which may form 

LEO. REF. 

’ These words were inserted by S. 15 of Act 
II of 193O. 

NOTES. 

on other kinds of biisincs.s ; and (t'm) want 
of facilities in the nature of a moratorium 
to enable deserving companies to tide over 
temporary difficulties. With a view to get 
over the abovementioned defects, this and 
the following sections up to S. 277 -N have 
been enacted. It is obviously undesirable 
that a banking company should enter into 
trading operations themselves or to come 
into any close contractual relationship with 
trading concerns except as bankers. With 
this object in view this (S. 277 -F) defines 
"a banking company” and attempts to limit 
its action to banking business atone, and to 


such other ordinary transactions as may 
emerge in the course of such business, u 
sets forth a fairly comprehensive list ot 1/ 
forms of business which may undertaken 
l>v a hanking company, m addition to its 
main business of accepting of 
monev on current account or 
lect to withdrawal by cheque. 
rt would not be necessary for 
•ompany to go beyond the 
mentioned in this section; and but 

t will no longer be a hankmg company 

iomc kind of 'eading cornpany. 

her precaution, the notification 

:ounciI has been ^17 for'n* of 

n the Gazette to add 'o f he 

lusincss if they should be 

orms of business also, it tney 
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part or the security for any loans or advance or which may be connected with any 
such security ; ^ 

(lo) undertaking and executing trusts ; 

^ ^ (* i) undertaking the administration of estates as executor, trustee or other- 

%VlS6 I 

I,,,,- t^ing or othenvise acquiring and holding shares in any other company 

having objects similar to those of the company ; ' 

(t3) establishing and supporting or aiding in the establishment and support 
of associations, institutions, funds, trusts and conveniences calculated to benefi 
employees or «-emp oyccs of the company or the dependents or connections of 
such persons ; granting pensions and allowances and making payments towards 
insurance; subscribing to or guaranteeing moneys for charitable- or benevolent 
objects or for any exhibition or for any public, general or useful object • 

, .... ^‘ 4) the acquisition, construction, maintenance and alteration of anv 
building or works necessary or convenient for the purposes of the company - ^ 

selling, improving, managing, developing, exchanging, leasing mort- 
gaging, disposing of or turning into account or otherwise dealing with all or anv 
part ot the property and rights of the company ; ^ ^ ^ 

(16) acquiring and undertaking tlie whole or any part of the business of 

"’'th'^ir^ctro^r”'’'""’ ^ nature^c-rumerated or deserfbed 

(17) doing all such other things as are incidental or conducive to the 0.0 

motion or advancement of tlie business of the company.] ' ^ 

■[277-G. (I) No company fo^ed after the commencement of the Indian 

Limitation of activities of of cTr^rvina ol r*"" 
b.iiikjng company. Carrying on business as a banking company or which 

carry on business the word ban\!^" balik^ ’ "r'hLt" '''t '’,/: 

under this Act, unless the memorandum limits the obiecu"of the'^ci 

carrying on of the business of accepting deposits of mo, tv on e ‘’‘<= 

otherwise subject to withdrawal by theque, trail or otiicrstsc -dotn' 

all of the forms of business specified in section ® 

(2) No hanking company whether incorporated in or outside British Tn.li, 
shall after the cxp.ry of two years from the commencement of the said Act ckJv on 
any form of business other than those specified in section 277-F ■ ^ ^ 

Provided that the Central Government mav hv 
Offi-ial Gazette, specify in addition to the business ^set forth in tT” ? t' '' 
(17) of .section 277-F other forms of business which it mav he I-, (') to 

section for a hanking company to ctigage im] 

>[277-H. No banking company shall after the expiry of two years from the 

Banking company not to Act"TQ26'^!^''I 

iploy managing agent. "'i*' ‘930, employ or be managed by a managing agent 
of the company.] ''f- 'he manage^nt 




LEG. REF. 

Mnserted by S. 119 of Act XXII of 1936 . 

NOTES. 

Sec. 277-G; Amendment by Act XXII 
OP 1936. — ( 5 *^ 1 ? also notes under S. 277«F). 
This section has been newly inserted. It 
proliibits a banking company from under- 
taking or carrying on any business not in- 
cluded in S. 277-F; and it also prohibits 
the registrar from registering any company 
formed for the purpose of carrying a bank- 
ing business or which uses as part of its 

CCXI.-221 


name the words "bank", "banker", or "bank- 
ing unless Its memorandum limits the oh- 

mem '° °r forms of business 

men toned ,n that section. The provisions 

even to '"romn-, applicable 

T incorporated outside 

i"- '^’1 operation has been 

JlTor*d "t"hem f- companies to 

aitord them tunc to make any neces^arA' 

arrangements for compliance with th?s 
section. 

277-H: Amendment by ^ct Yytt 
OF 1936.— (i'ec also notes under S. 277-F) 
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^[277-1. Notwithstanding anything contained in section 103, no banking 
D • .• company incorporated under this Act after the comt 

ment of business by banking ^^cncement of the Indian Companies (Amendment) 
company. Act, I 93 ®> shall commence business, unless shares have 

been allotted to an amount sufficient to yield a sum of 
at least fifty thousand rupees as working capital and unless a declaration duly veri- 
fied by an affidavit signed by the directors and the manager that such a sum has 
been received by way of paid up capital has been filed with the registrar.] 


Prohibition of charge on 
unpaid capital. 


'[ 277 “J- No banking company shall create any 
charge upon any unpaid capital of the company, and 
any such charge shall be invalid.] 


i[277-K. 

Reserve fund. 


(i) Every banking company shall, after the commencement of 

the Indian Companies (Amendment) Act, 1936, main- 
tain a reserve fund. 


LEG. REF. 

* Inserted by S. 1 19 of Act XXII of 1936. 

NOTES. 

This section has been newly inserted with a 
view not to exempt even companies already 
incorporated from the provisions of this 
section. It has been provided that it shall 
apply to all companies after the expiry of 
two years from the coinmcncenicnt of this 
Act. This section prohibits for obvious 
reasons the employment of any managing 
agent other than a banking company for its 
management. 

Sec. 277-1: Amendment by Act XXII 
OP 1936. — (Ser also notes under S. 277-F) . 
This section prohibits the commencement of 
business by a banking company before shares 
have been allotted to an amount suflkicnl to 
yield a working capital of at least Ks. 50,000 
and a duly signed affidavit to that effect has 
been filed with the registrar by the directors 
and manager. It requires a Hcftmtc mini- 
mum amount which is not required in the 
case of other companies formed under this 
Act (vide S. 103). Although in the case of 
ordinary trading companies the matter of 
fixing the minimum required to commence 
the business may be left to the discretion of 
tiic directors with some necessary reserva- 
tions, it is entirely different in the case of 
banking companies which, from the very 
nature of their business, would require a 
sufficient working capital in cash obtained 
from the sale of shares. Hence this section 
requires a minimum net sum of Rs. 50,000 
as working capita! after payment of all 
other outgoings such as preliminary expen- 
ses, commissions, discounts, etc., for the 
bank to commence its business. wtt 

Sec. 277-J: Amendment by Act XXil 
OF 1936 . — (See also notes under S. 277-F.) 
This section prohibits the creation of any 
charge on any unpaid capital of the bank, 
and declares the same to be invalid. This 
was one of the suggestions made by the 
Central Banking Enquiry Committee, and it 
reserves the uncalled capital for the busi- 
ness. • This affords also some protection to 


the creditors of the bank. 

Sec. 277-K: Amendment by Act XXII 
^ 1936 . also notes under S. 277-F.) 
This section provides for the keeping of a 
reserve fund by the bank. There are no 
provisions in the Act with reference to the 
maintenance of reserve fund or to the de- 
claration of dividends; and these matters 
have been generally left over for the com- 
pany itself to determine and provide for in 
the articles in the case of ordinary compa- 
nies. But in the case of banking companies, 
a reserve fund is absolutely essential. Many 
companies carr>ing on banking business 
have been found to declare enormous divi- 
dends from the profits of each year going in 
come cases upto SO per cent, without pro- 
viding any reserve fund at all to meet un- 
expected emergencies or losses in the busi- 
nC'S; and many a company which adopted 
that course some day or other met with an 
inevitable crash ; and the depositors were 
put to immense loss. It has been found 
necessary therefore that in the case of bank- 
ing companies at least, some suitable provi- 
sion should be made for the keeping of a 
sufficient amount by way of reserve 
the profits earned each year before the de- 
claration and distribution of dividends. Ihf 
Central Banking Enquiry Committee suggest- 
ed the reservation from out of the protits 
of each year a sum equal to pef cent, 
of its paid up capital, but the legislature 
thought it better to express the amount 
which is to be transferred to the fcscn^c 
fund as a fixed percentage of Ihe profits 
rather than as a percenUge of ihc JJj 
and has accordingly fixed 20 

that a .sum equivalent to should 

per cent, of the profits of each yf*;. f 

be carried as reserve fund jjfpjtel. 
fund becomes equal to ^jvestment 

This section also deals with the 

of the reserve fund. 

same should ht ^ of the Trusts 

securities mentioned m S. 20 company 

Act. or in a Xcd in cl^ 

7;')’ orsf'/of.hX-e ^ of I"-*- 
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(2) Every banking company shall out of the declared profits of each year 
an J before any dividend is declared transfer a sum equivalent to not less than 
twenty per cent, of such profits to the reserve fund until the amount of the said fund 
is equal to the paid up capital. 

(3) A banking company shall invest the amount standing to the credit of its 
reserve fund in Government securities or in securities mentioned or referred to in 
section 20 of the Indian Trusts Act, 1882, or keep deposited in a special account 
to be opened by the company for the purpose in a scheduled bank as defined in 
clause (r) of section (2) of the Reserve Bank of India Act, 1934 : 

Provided that the provision of the sub-section shall not apply to a banking 
company incorporated before the commencement of the Indian Companies (Amend- 
ment) Act, 1936, till after the expiry of two years from the commencement of the 
said Act.] 

*[277-L. (1) Every banking company shall mainUin by way of cash reserve 

Cash reserve. ^ Sum equivalent to at least one and a half 

per cent, of the time liabilities and five per cent, of the 
demand liabilities of such company and shall file with the registrar before the 
tenth day of every month >[thrce copies of] a statement of the amount so held on 
the Friday of each week of the preceding month with particulars of the time and 
demand liabilities of each such day. 

(2) For the purposes of sub-section (i) ‘ demand liabilities ’ means liabilities 
which must be met on demand, and * time liabilities * means liabilities which arc 
not demand liabilities. 

(3) Noting in this section or in section 277-K shall apply to a scheduled 
bank as defined in clause (e) of section 2 of the Reserve Bank of India Act, 1934. 

(4) If default is made in complying with the requirements of section 277-G 
section 277-H, section 277-J, section 277-K or section 277-M or with the require- 


LEG. REF. 

‘ Irucrtcd by S. 119 of Act XXII of 1936. 

* These words were irucrtcd by S. 16 of Acl 
XXII of 1936. 

NOTES. 

Act. This provision has been found neces- 
sary. because in the case of many compa- 
nies although large amounts were kept in 
the accounts as reserve fund, still such 
amounts were being improperly utilised by 
the directors with the result that they could 
not be availed of for immediate use. This 
section is made applicable even to compa- 
nies incorporated before the commencement 
of this Act ; and provides a period of 2 years 
in the case of such companies for comply- 
ing with the provisions of sub-section (2). 

Sec. 277 -L: Amendment by Act XXII 
OP 1936 . — (See also notes under S. 277 -F. ) 
This section provides for the maintenance by 
the bank of a cash reserve. Apart from 
the reserve fund which is to be maintained 
by the bank, it is also necessary that it 
should maintain a cash reserve, with refer- 
ence to a percentage of the time and demand 
liabilities of the bank. In the circumstances 
peculiar to this countn^ where banking busi- 
ness is more or less in its infancy, it is ne- 
cessary that there should be a statutory pro- 
vision for the compulsory maintenance of 
a minimum cash reserve, although it may 
involve the risk of the minimum limit being 


turned into the maximum limit by the com- 
pany in actual practice. The principle of 
having some fixed amount as cash reserve 
has been adopted in the case of scheduled 
banks as defined in the Reserve Bank of 
India Act. Hence this section makes it ob- 
Iij^lory on all banking companies to main- 
tain a cash reserve of a sum equivalent ta 
at least 1*4 per cent, of the time liabilities 
5 per cent, of the demand liabilities of 
the bank. To ensure the observance of this 
provision by the company it is required to 
hie with the registrar before the 10th day 
of each month a statement regarding the 
daily cash balances as disclosed by the ac- 
counts of the previous month. Sub-section 
( 3 ) excepts scheduled banks as defined in 
the Reserve Bank of India Act from the 

r ration of this section and also of S. 277 - 
The section further provides for heavy 
pMalties being laid on every director or 
officer who is knowingly and wilfully a party 
to any default in complying with the pro- 
visions of this section as well as tliose of 
sections 277 -G, 277 -H, 277 or 277 -M. Where 
the evidence does not warrant the conclu- 
sion that an ordinary director of a company 
was knowingly and wilfully a party to the 
default to maintain the requisite cash re- 
serve, he cannot be convicted under S 

434=(1940) i 

M.L.J. 478. 
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ments of this section as to the maintenance of a cash reserve, every director or other 
officer oi the company who is knowingly and wilfully a party to the default sh^ be 
liable to a fine not exceeding five ihundred repees for every day during which the 

deiault continues and if default is made in complying with the requirements of this 
section as to the filing of the statement referred to in sub-section (l), to a fine not 

exceeding one hundred rupees for every day during which the default .^ntinucs ] 

^[277-M. 2j- (jj j 3[-^ banking company shall not form any subsidiary com- 

pany except a subsidiary company] forrtied for the 
purpose of undertaking and executing trusts, undertaking 

. j T t administration of estates as executor, trustee or 

otherwise and such other purposes set forth in section 277 -F as are incidental to the 
business ol accepting deposits of money on current account or otherwise ] 

n ( 2 ) Save as provided in sub-section (i), a banking company shall not 
hold shares in any company whether as pledgee, mortgagee or absolute owner of 
an amount exceeding forty pei cent, of the issued share capital of that company • 

Provided that nothing in this sub-section shall apply to shares held by a ban- 
Acf 10 ^ 6 ^]'"^' commencement of the Indian Companies (Amendment) 

[277“N- (0 The Coui t may on the application of a banking company which 

P.Avcr of c;«uri to stay pro- oJc^s^t^vTni^hn ^*"1^ obligations make an 

cccdin,i?s. Older staying the commencement or continuance of all 

. ^ct*ons and proceedings against the company for a fixed 

period of fmc on such terms and conditions as it shall think fit and proper and may 
from time to time extend the period. r r / 


LEG. REF. 

^Inserted by S. 1 19 of Act XXII of 1936. 

* S. 277-M was re-numbcrcd a.s sul>S. (1) 
•of that section and sub-S. (2) was inserted by 
S. I 7 of Act II of 1938. 

’ These words were substituted for tlie words 
“ A bankintj company shall not form or hold 
shares, in any subsidiary company except a 
subsidiary company of its own,” ibid. 

NOTES. 

Sec. 277-M: Amfndmknt dy Act XXII 
OF 1936. — (Sec also notes under S. 277-F.) 
This section prohibits a banking company 
from forming or holding shares in any sub- 
sidiary company except a subsidiary com- 
pany of its own formetl for the purpose of 
carrying out some of the forms of business 
mentioned in S. 227-F (supra) incidental 
to banking operations. 

Sec. 277-N: Amendment by Act XXII 
•OF 1936. — (5‘ee also notes under S. 277-F.) 
This' section invests the Court with power in 
certain cases to stay the commencement or 
■continuance of all actions and proceedings 
against a banking company for any fixed 
period with or without conditions attached. 
This is based on one of the recommendations 
of the Central Banking Enquiry Committee 
which suggested that some provision should 
be made for a moratorium to save from 
liquidation a banking company in temporary 
■difficulties. The liquidation of a bank 
affects the public to a very great extent and 
if it could be avoided by any means, it 
should be resorted to. Prior to the enact- 
ment of this section it has no doubt been pos- 
sible for banking companies to avoid liqui- 
•dation by taking proceedings under S. 153 


of the Act and proposing schemes of com- 
position with the creditors. But this has 
been found in practice to be unsatisfactory, 
inadequate, and causing considerable diffi- 
culty. Further, under that section, no in- 
terim protection could be obtained. Hence 
this section has been enacted. The 
protection under this section would be 
purposeful only in the case of deserving 
companies which find themselves in tempo- 
rary difficulties, and which could get over 
the same if some time and relief should be 
granted to them. So it has been provided 
that a banking company applying to the 
Court for protection under this section, 
should have first applied to the registrar 
and allowed him to have the books and docu- 
ments of tlie company examined by a com- 
petent accountant in order to enable him to 
ascertain the exact financial position of the 
company and should have obtained a report 
from the registrar to the effect that it is a 
fit case for the grant of any relief under 
this section. Provision also is contained^ in 
the section tor the grant 6f interim rehef. 
in urgent ca.scs, even before the investigation 
by the Registrar and the receipt of nis 
report. 

Scope and object of.— It was never 
the intention of the Legislatur 
enacting S. 277.N that a company m an 
insolvent position should of 

tinuc its operations under the 
the Court and that those who had dealing 

with the company should *’®.P^5''S5Vouid 
seeking legal remedies to wh.eh they wouia 

otherwise have been of 

could only undertake the responsiDii y 
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(a) No such application shall be maintainable unless accompanied bv a 
report ot the registrar : *^7 « 

Provided, however, the Court may, for sufficient reasons, grant interim tclief 
even if the application is not accompanied by such report. 

(3) The registrar shall for the purposes of his report be entitled at the cc- ‘ 
01 the company to investigate the financial condition ot the company and for such 

'he books and documents of the company examined by an accoun- 
tant holding a certificate issued under section 144. J 

PART XI. 

Supplemental. 

Legal proceedings^ offences, etc. 

. , ?78. (i) No Coui t inferior to that of a Presidency 

Magistrate or a Magistrate of the first class shall try any 
offence against this Act. 

' (2) If any offence which by this Act is declared to be punishable by fine 

1 1 1 1 1 1 r 1 1 1 i f ' I* t j ^ limits of the ordinary original 

cu il lunsdiction of the High Courts of Judicature at Fort William, Madras^and 

\i’ offence shall be punishable upon summary conviction by any Presi- 
dency Magistrate of the place at which such Court is held. ^ 

^ Notwithstanding anything in the Code of Criminal Procedure i8q8 

Tbr 

279. The Court imposing any fine under this Act may direct that the whole 

Application of fmc 4 . part thereof be applied in or towards payment 

.. ^ costs of the proceedings, or in or towards the 

rewarding of the person on whose information the fine is recovered. 

280. Where a limited cornpany is plaintiff or petitioner in any suit or other 

Powrr lo require limited proceeding, any Court having jurisdiction in 

companly to give security for ^ it appears that there is reason to 

‘'OS'S- believe that the company will be unable to pay the 

fr . . defendant if successful in his defence 

require sufficient security to be given for those costs, and may stay all proceedings 
until the security is given. /it' 6 

‘[281. (i) If in any proceeding for negligence, default, breach of duty or 

Power of Court to irrant against a person to whom this section 

relief in certain cases. applies, it appears to the Court liearing the case that 

A^c u i u CA or may be liable in respect of the negligence 

default, breach of duty or breach of trust, but that he has acted honestly Ld rca- 


LEG. REF. 

‘This section was substituted by S. 120 of 
Act XXII of 1936 . 

NOTES. 

barring these legal remedies to which the 
people would ordinarily be entitled if it was 
certain within reasonable limits that they 
would not suffer any real loss by being de- 
prived of these remedies. Where the 

Court is not satisfied that the company is in 
a solvent condition essentially an order under 
S. 277-N cannot be passed. 1939 ALT 
1009=1939 All. 726=I.L.R. (1939) All! 
938 . 

Sec. 280: Application of Section. A 

misfca.sance proceeding under S. 235 is not 
a suit or legal proceeding within the mean- 
ing of this section. (On tliis ground and also 


on grounds of public policy, the liquidator 
who files a misfeasance summons cannot be 

furnish security for costs 55 

A. 250=1930 A.LJ. 199=1933 A. Iw.' No 

appeal lies from an order refusing to direct a 
Company m liquidation to furnish security 
^er S. 280 of the Act. 1941 Comp. Cas. 

Amendment by Act XXIT of 
. been substituted for 

tlie old S. 281; and it follows S. 372 of the 
English Act, the provisions of which are 
more, ample and detailed. “Default” and 
breach of duty” have been added to “negli- 
g^ce and “breach of trust” in sub-section 
( 1 ); and provision has been made in sub- 
section ( 2 ) for any director, manager, etc • 
who may apprehend that any claim may be 
made against him in respect of negligence 
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sonably, and that having regard to all the circumstances of the case, including those 
connected witli his appointment, he ought fairly to be excused for the negligence, 
default, breach of duty or breach of trust, that Court may relieve him, either wholly 
or partly, from his liability on such terms as the Court may think fit. 

(2) Where any person to whom this section applies has reason to apprehend 
that any claim will or might be made against him in respect of any negligence, default, 
breach of duty or breach of trust, he may apply to the Court for relief, and the 
Court on any such application shall have the same power to relieve him as under 
this section it would have had if it had been a Court before which proceedings 
against that person for negligence, default, breach of duty or breach of trust had 
been brought. 

(3) The persons to whom this section applies arc the following : — 

(a) directors of a company ; 

(b) managers and managing agents of a company ; 

(c) ofliccrs of a company ; 

(f/) persons employed by a company as auditors, whether they are or arc not 
officers of the company.] 

282. Whoever in any return, report, certificate, balance-sheet or other docu- 
ment, required by or for the purposes of any of the 
Penalty for false statement, provisions of this Act, wilfully makes a statement false 

in any material particular, knowing it to be false, shall 
be punishable with imprisonment of either description for a term which may 
extend to three years, and shall also be liable to fine. 


NOTFiS. 

<lcfatilt, etc., to apply to titc Court himself 
in anticipation instead of waiting till the 
actual claim is made. In sub-section (3) 
the persons who are entitled to the jjrant 
of relief under this section are enumerated. 
The old section applied only to directors 
and this substituted section entimcrates four 
classes of persons, including persons employ- 
ed by the company as auditors. 

ScopK OF Spxttion. — This section is not 
meant to cover any gross neglect of a direc- 
tor’s ordinary duties over a long scries of 
years. Even where managing agents Iiave 
been appointed with very wide anti all real 
powers, the directors have still their duties 
to perform or else the directors’ names 
would have operated only as a mere trap 
for the unwary public. If the directors 
fail to perform their duties they must take 
the financial and other consequences of 
their negligence. 54 B. 227=32 Bom.L.R. 
232=1930 B. 572; 47 A. 669= 23 A.LJ. 
473=1925 A. 519. It is wrong to think that 
S. 281 (2) is a section under which the 
Court is empowered to extend llic time for 
holding meetings. The section does no such 
thing. It gives to the High Court a power 
to relieve certain classes of persons from 
the consequences of the default where they 
have an apprehension that they will be pro- 
secuted and that apprehension can arise only 
after the Registrar of joint stock companies 
has done his duty and decided whether or 
not he proposes to prosecute. The duty of 
•deciding whether there should be a prose- 
cution or not, is not a fimction which is in- 
tended by S. 281 (2) of the Act to be cast 


upon the High Court. The proper sequence 
of events is tliat the Registrar of joint stock 
companies should state whether he intends 
to launcli prosecution or not. If he makes 
up his mind to prosecute and actually initia- 
tes the prosecution, then there can be an 
application under S. (2) to the Court 
in which the prosecution is pending. If m 
such a case relief is sought before tlic prose- 
cution is actually lodged, then that wiU be 
a proper case in which to apply to the High 
Court under S. 281 (2). But in such a 
case it would only be upon strong grounds 
and for special reasons, properly proved, 
that the High Court would interfere win 
a proposed prosecution. 1941 A. L. W. 
1076. The power to relieve a director from 
the consequences of his wilful negligence is 
placed in the hands of the Court under S. 281 
of the Act when the Court is convinced 
that the director has acted honestly and 
reasonably. Where it cannot be said tna 
he has acted reasonably, though he ”’^7. 
said to have acted honestly, the Court ms 
no power to grant any relief under the s«- 
tion. 46 L.Vy. .869=(1937) 2 M.LJ. ^ 

Company— Winding up — Directors e 

into contract and making payments dunng 
Liability of-They have rm right 
of S. k\. See 1937 P. 293=168 

Sec. 282: CoNsreuenoN ®^^.uSs 

SHEETS.— Balance-sheets and f 

ire governed by the slate- 

nents. It is the effect upon 

nvestor reading the j®y"stor would 

:arcful manner m which »» the 

lo. which has to be considered wnen 
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*[ 282 -A. Any director, managing agent, manager or other officer or employer 

_ , . company who wrongfully obtains possession of any 

hoSl"„K 0 f^ro,^r.>"'' P^P^ty of a company, or having any such property 

^ m his possession wrongfully withholds it or wilfully 

applies it to purposes other than those expressed or directed in the articles and 
authorised by this Act, shall, on the complaint of the company or any creditor or 
contributory thereof, be punishable with fine not exceeding one thousand rupees 
and may be ordered by the Court trying the offence to deliver up or refund within 
a time to be fixed by the Court any such property improperly obtained or wrongfully 
withheld or wilfully misapplied or in default to suffer imprisonment for a period 
not exceeding tw'o years.] 


'f 282 -B. (i) All moneys or securities deposited with a company by its 


LEO. REF. 

’ This section w'a.s inserted by S. t2i of Act 
XXII of 1936. 

NOTES. 

Court has to find whether a breach of this 
section has been committed. 40 C.W.N. 
1341 = 1936 C. 680. A balance sheet which 
does not disclose the true state of affairs of 
a company is not a properly drawn up 
balance sheet, and the opinion of an auditor 
that it has been properly drawn up is of no 
value whatever. 40 C.W.N. 1341. A 
hanker in drawing up a balance sheet, must 
disclose both loans and overdrafts; and it 
does not make the slightest difference whe- 
ther a partiailar advance made by him is a 
loan or an overdraft, when the question is 
as to the suppression of an advance from the 
balance sheet. (Per Hmderxon, /.) 40 C. 
W.N. 1341 = 1936 C. 680. There can never 
lie an over<lraft based on a deposit account. 
Overdrafts arc the usual accompaniments of 
current accounts. (Per CtinUffe, ibid.) 

Loak and deposit.— a loan and a deposit 
are items differing from the balance sheet 
point of view. They ought to appear on 
different sides, one as an asset and the other 
as a liability. The act of consolidating the 
two and presenting them as one item in the 
balance sheet is a striking case of non-dis- 
closure. amounting to suppression of truth; 
and the statement would be false in material 
particulars, and the managing directors 
would be guilW of an offence under this 
section. 40 C.W.N. 1341=1936 C. 680. 

Faij;e statement in balance sheet. — Tf 
a balance sheet shows as profits a sum of 
money representing the interest on bad and 
doubtful debts due to the bank which was 
never paid and was never likely to be paid, 
it contains a false statement and a material 
one, for which the directors signing it are 
liable to be prosecuted under this section. 
25 S.L.R. 297. A private complaint in 
respect of offence under S. 282 is not barred 
1942 Sind 9. See also 1937 M.W.N. 1122.' 

Acts amounting to offence. — A person 
who make.s a declaration that all the direc- 
tors had paid their dues as mentioned in 
the prospectus, while as a matter of fact 
they had not so paid, and obtains an order 
for the commencement of business, is guilty 
under this section. 46 A. 218=22 A.L.J. 


83=1924 A. 314. Where the manager signs 
a balance slieet false in material particulars, 
he is liable: and it is no proper defence to 
the charge that he was not hound to siim it 
or that he had signed it merelv because the 
directors w'ished him to do so! 25 S.L.R 
297=134 I.C. 993=1932 S. 4. Nor is it a 
proper defence to the directors who have 
signed it, to plead that they had no know- 
ledge of banking accounts and that they did 
not often attend the meetings of the direc- 
tors. 1932 S. 4. 

“Wilfully"', meantnc of.— The word 
'wilfully" in this section does not embodv 
the idea of a criminal mentality. It means 
nothing more nor less than the spontaneous 
action of a person who is a free agent. It 
is not a term of art, but a legal expression 
to be fitted to the circumstances being con- 
sidered by the Court and to be interpreted 
according to the facts of each case. 40 C. 
W.N. 1341 = 1936 C. 680. Tt is not neces- 
sary* that the statement should be such as 
to deceive any one or that it should even be 
dishonestly made. 159 T.C. 523=1935 C. 
731. So where, after the company has be- 
min to earn revenue, current expenditure 
has been debited to organisation expenses 
when it ought to have been debited in the 
revenue accounts in the balance sheet, it 
must be held to contain a wilfid false state- 
ment. 1935 C. 731. 

Sec. 282-A: Amendment by .Act XXTT 
OF 1936. — This section follows S. 87 of the 
Friendly Societies Act of 1896. Several 
cases of wrongful detention and misappli- 
cation of the compan/s properties by the 
directors, managers, and other employees of 
the company, have occurred and the provi- 
sions of the Act were found to he insuffi- 
cient to afford adequate and speedy relief, 
and hence it \yas thought necessa^^• to intro- 
duce this section providing for such cases 
and subjecting th^ delinquents to a heavy 
penalty. 

Sec. 282-B: Amendment by .Act XXII 
OF 1936. — This section has been designed to 
prevent misuse of securities lodged with a 
company by its employees under their con- 
tracts of service and to safeguard provident 
funds. Tt provides for the investment of 
all future funds in trust securities, and as to 
the existing funds which arc not so invested 
it requires the same to be so invested in not 
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Penalty foi 
of securities 


or .ni, application ’'h ' H 

by employers. . Company shall be kept or deposited by the company 

r , , . ^ special account to be opened by the comnanv 

or the purpose in a scheduled bank as defined in clause (e) of section 2 ofthe 

Bank ol India Act, 1934, and no portion thereof shall be utilised by the corananv 
except lor the purposes agreed to in the contract of service. . ^ 

(2) Where a provident fund has been constituted by a company for’its 
emp oyccs or any class of its employees, all moneys contributed to such fund (whether 
by the company or by the employees) or accruing by way of interest or otherwise 
to such l^und after the commencement of the Indian Companies (Amendment) 
Act, 1936, [shall be either deposited in a Post Office Savings Bank Account or 
invested] in securities mentioned or referred to in clauses (a) to (e) of section 20 of 
the Indian Trusts Act, 1882, and all moneys belonging to such fund at the com- 
mencement of the said Act ^ [which arc not so deposited or invested shall be so 
deposited or] invested in such securities by annual instalments not exceeding ten 

in number and not less in amount in any y^ar than one tenth of the whole amount 
of such moneys. 


LEG. REF. 

• Subslitutcd by Act XXII of 1941. 

NOTES. 

more than 10 annual instalments, and each 
instalment being not less than If 10 of the 
amount of such monies. Sub-section (4) 
enables the employee to satisfy himself as 
to the safe investment of the funds. Fur- 
ther, to ensure the observance of the pro- 
visions of this section, a heavy penalty is 
provided for any contravention of the same. 

Trust— Provipfnt fund monif.s and fm- 

PLOVEFS CASH SECURITV DEPOSITFI) IN BaNK 

If creates a trust.— The fact that a Bank 
is given notice that monej' deposited is trust 
money doc'i not make the Bank a trustee 
thereof. The legal consequence of such 
notice is only that tlic Bank should not par- 
tifii)ate in a breach of trust by the trustee. 
S. 282-B of the Companies Act imposes on 
a company a (Inty to invest all provident 
fund moneys in securities mentioned in S. 20 
of the Trusts Act, and all such moneys 
belonging to the Fund at the commencement 
of the Companies Act wliich arc not so in- 
vested .shall f)c invested in such securities by 
annual instalments not exceeding ten in num- 
ber an<l not less in amount than one-tenth 
of the whole amount of such moneys. On 
the coming into force of S. 282-B. if the 
.said moneys arc not invested in any such 
^curilics as arc mentioned in S. 20 of the 
Trusts Act, the oliligation of a company is 
to invest a tenth of the said moneys in that 
>ear and in every succeeding year in the 
authoriscfl securities, and the balance of the 
moneys ran he invested in any authorised 
Bank or Banks according to the rules of the 
institution. In so far as a company has not 
invested the said sum in any authorized 
security the company is guilty of a breacli 
of trust, and a Dank holding the moneys in 
deposit must be held to participate in that 
breach of trust, and the bank can therefore 
be compelled to restore such trust fund, 
♦•c., in respect of so mucli of the provident 


fund as it is obligatory on the company to 
invest in authorised securities. 1940 Mad. 

M. w. N. 1068. See also 1938 
M.W.N. 1332=1939 Mad. 352; 49 L.W. 
18 =1939 Mad. 337=(I939) 1 M.L.J. 209. 
Where a company has deposited its emplo- 
yees security fund and Provident Fund in 
a Bank prior to the coming into the opera- 
tion of S. 282-B of the Companies Act, as 
amended in 1936, and the deposit is renewed 
after that section came into force it cannot 
be said that the renewal constitutes a breach 
of trust on tlie ground that tlie money's are 
not invested in approved securities mention- 
ed in S. 20 of the Trusts Act as required 
by S. 282-B of the Companies Act. So far 
as the amount of the scciiritj' deposit is con- 
cerned, there can be no breach of trust, be- 
cause the Bank is not a trustee in respect 
of the same, altlioiigh the company may be 
a trustee and the money may be trust money 
in its hands. In regard to the provident 
fund deposit, there can be a breach of trust 
only in respect of so much of it as is re- 
quired to be invested in authorised securi- 
ties, namely, the annual instalments for the 
year or years in question, and there can be 
no breach of tru.st in respect of the balance, 
1939 M.W.N. 1069=1939 Comp. Cas. 281. 
Sc^ also 1939 M. W. N. 1066; 1938 

Mad. 651. As the result of the statutory 
obligation under S. ^2-B (1) of the Com- 
panies Act imposed upon a Bank, the em- 
ployees' cash security was deposited by the 
Bank in a scheduled Bank which subseqtiwt- 
ly went into liquidation. The dei^sitor 
bank claimed priority in respect of 
posit on the ground that the amount had oeffi 
deposited for a specific purpose. Held, m 
the depositor Bank held the moneys *0 
special purpose and was required by st 
to deposit therein in a sch^uled 
that the depositee bank was not a t » 
though the depositor was a j.i .i,at 

position of the depositee bank was 
of a banker keeping an account * .j ^ot 
mer and therefore the depositor could no 

claim any priority. The relationship bet 
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(3) Notwithstanding anything to the contrary in the rules of any fund to 
which sub-section (2) applies or in any contract between a company and its em- 
ployees, no employee shall be entitled to receive in respect of such portion of the 
amount to his credit in such fund as is invested in accordance with the provisions 
of sub-section (2) interest at a rate exceeding the rate of interest yielded by such 
investment. 

(4) An employee shall be entitled on request made in this behalf to the 
company to see the banks’ receipt for any money or security such as is referred to 
in sub-section (i) and sub-section (2). 

(5) Any director, managing agent, manager or other officer of the company 
who knowingly contravenes or permits or authorises the contravention of tlic pro- 
visions of this section shall be liable on conviction to a fine not exceeding five hundred 
rupees.] 

283. If any person or persons trade or carry on business under any name or 
_ , . . title of which “Limited” is the last word, that person 

of worf'" SmilST''" \hall, unless duly incorporated with 

limited liability, be liable to a fine not exceeding fifty 
rupees for every day upon which that name or title has been used. 


^[284. The provisions with respect to winding up contained in this Act as 
c . f .. j amended by the Indian Companies (Amendment) Act, 

in'/SrUdrn'g up* ' 936 . shall not apply to any company of which the’ 

Winding up has commenced before the commencement 
of the Indian Companies (Amendment) Act, 1936, but every such company shall be 
wound up in the same manner and with the same incidents as if the Indian Com- 
panies (Amendment) Act, 1936, had not been passed.] 

285* Lvery instrument of transfer or other document made before the com- 


Savint? of documrnt. mcnccmcnt of this Act in pursuance of any enactment 

, . , , hereby repealed, shall be of the same force as if this Act 

had not been passed, and for the purposes of that instrument or document the 
repealed enactment shall be deemed to remain in full force. 


Former registration offices 
and registers continued. 


286. (i) The offices existing at the commence- 

ment of this Act for registration ofjoinl-stock companies 
shall be continued as if they had been established under 
this Act. 


(2) Registers of companies kept in any such existing offices shall respectively 
be deemed part of iht? registers of companies to be kept under this Act. ^ 


[* 

Savings for Indian Life 
Assurance Companies Act, 
191a, and Provident Insurance 
Societies Act, 1912. 


» » ♦ * j 2 

287. Nothing in this Act shall affect the provisions 
01 the Indian Life Assurance Companies Act, 1912 or 
of the Provident Insurance Societies Act, 1912. 



LEG. REF. 

^ This section was substituted by S. 18 of Act 
II of 1938, 

* Sub-s. (3) was omitted by A.O., 1937. 

NOTES. 

ween the depositor and depositee was only 
that of creditor and debtor though the dc- 

E ositce having notice of the trust could not 
c a party to a breach of trust by the trus- 
tee. 52 L.W. 5I2z=(1940) 2 M.L.J. 559= 
I.L.R. (1941) Mad. 125. See also 1940 
O.W.N. 1022=1941 Oudh 126; 1938 Mad. ' 
651; (1939) 1 M.L.J. 209=1939 Mad. 337. 

Sec. 287. — The effect of S. 287 of the 
Companies Act and S. 22 of the Life Assur- 

C.C.M.-222 


ance Companies Act is to incorporate into 
the Life Assurance Companies Act the rele- 
vant provisions about winding up contained 
m the Companies Act including S. 166 of 
the Companies Act. The right to wind up 
a company is. however, a statutory right 
and unless petitioner can bring his case with- 
in the terms of S. 166, he is not entiUed to 
mamtam the petition. A policy holder in a 
Life Assurance Company Limited bv gua- 
rantee which has no share capital is not 
entitled to apply for winding up of that com- 
p^y either as c^tributory or as a creditor. 

40 Bom.L.R. 52=174 I.C. 593=1938 Bom 

lois. 
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Construction of “ registrar 
of joint stock companies ” in 
Act XXI of i860. 


Art not to apply to Banks of 
Bengal, Madras or Bombay. 


288. In sections i and 18 of Act No. XXT of i860 (for the registration of 

Literary, Scientific and Charitable Societies), the words 
“ registrar of joint-stock companies ” shall be construed 
to mean the registrar under this Act. 

289. Save as provided in sections 188, and 189 
nothing in this Act shall be deemed to apply to the Bank 
of Bengal, the Bank of Madras and the Bank of Bombay. 

i[ 289A. The powers conferred by this Act on the Central Government shall, 
Application of .\ct to non- relation to Companies with objects confined to a 
trading companies with purely single Province which are not trading corporations, be 
provincial objects. powers of the Provincial Government.] 

290. (i) The enactments mentioned in the Fourth Schedule are hereby 

Repeal of Acts and Savings. to the extent specified in the fourth column 

thereof: 

Provided that the repeal shall not affect— 

(<7) the incorporation of any company registered under any enactment hereby 
repealed ; nor 

(b) 'Table in the Schedule annexed to Act No. XIX of 1857, or any part 

thereof, so far as the same applies to any company existing at the commencement 
ol this Act; nor. 

Table A^ in the First Schedule annexed to the Indian Companies Act, 
1882, or any part thereof, so far as the same applies to any company existing at the 
commencement of this Act. 

(2) All fees directed, resolutions passed and othei things duly done under 
any enactment hereby repealed, shall be deemed to have been directed, passed 
or done under this Act. 

(3) The mention of particular matters in this section or in any other section 
of this Act shall not prejudice tlie general application of section 6 of the General 
Clauses Act. 1897, with regard to the effect of repeals. 

SCHEDULES. 

THE FIRST SCHEDULE. 

{See secliotis 2, 17, 18, 79, 266.) 

TABLE A. 

Rec.ui.ations for Managfmfnt ok a Company limited dy Shares. 

Preliminary. 

1. In these regulations, unlevs the context otherwise requires, expressions defined 
Indian Companies Art. 1913. or any statutory modification thereof in force at the date at which 
these regulations become binding on the company, shall have the meanings so defined ; and words 
importing the singular shall include the plural, and rice versa, and w'ords importing Uic masculine 
gender shall include females, and words importing persons shall include bodies corporate. 

business. , . 

2. The directors shall liave regard to the restrictions on the commencement 01 pusi 

imposed by section 103 of the Indian Companies Act, 1913, if, and so far as, those rcstncUons 
binding upon the company. 


LEG. REF. 

* This section was inserted by A.O., i 937 - 

* Appendix I to this .Act. 

* See Appendix 1 1 to this Act. 

NOTES. 

Table A. — By sanctioning the adoption 
of Table A the Legislature has giv*ii a gene- 
ral sanction to the doing, by and in rclaitj.'i 
to a company limited by shares, of cFcry- 
♦hing which the Table says may be done; 
Rnd, therefore, any and every provision 
contained in such a company’s articles of 
a'.soctation which is to the same effect as 
some provision in Table A, is valid. Lock 


V. Que>ciislatul, etc., Co., ( 1896 ) A.C. 461 , 

( 1896 ) 1 Ch. 397 . ^ , a * the 

Art. l.Scc S. 2 of the Act for the 

definitions of words. , 

Art. 2 .— The restrictions contained 
S, 103 of the Act are by that section 1 
made inapplicable to private 

companies registered before the commence 

ment of thi-s Act which do not 

pcctuses inviting the public guar- 

Its shares, or to companies hmUed by p 
antcc without Having a are 

far as the restrictions relating to . 

concerned. 
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Sharfs. 

3. Subject to the provisions, if any, in that behalf of the memorandum of association of the 
company, and without prejudice to any special rights previously conferred on the holders of existing 
shares in the company, any share in the company may ^ issued with such preferred, deferred or other 
special rights, or such restrictions, whether in regard to dividend, voting, return of share capital, 
or otherwise, as the company may from time to time by special resolution determine *fand any 
preference share may with the sanction of a special resolution 1^ issued on the terms that it is or at the 
option of the company is liable to be redeemra.] 

4. If at any time the share capital is divided into different classes of shares, the rights attached 
to any class (unless otherwise provided by the terms of issue of the shares of that class) may ’[subject 
to the provisions of section 60A of the Indian Companies Act, 1913] be varied with the consent in 
writing of the holders of three-fourths of the issued shares of that class, or with the sanction of an 
extr^rdinary resolution passed at a separate general meeting of the holders of the shares of the class. 
To cver>' such separate general meeting the provisions of these regulations relating to general meetings 
shall mulatis mutandis apply, but so that the necessary quorum shall be two persons at least holding or 
representing by proxy one-third of the issued shares of the class. 

5. No share shall be offered to the public for subscription except upon the terms that the 
amount payable on application shall be atleast five per cent, of the nominal amount of the share ; 
and the directors shall, as regards any allotment of shares, duly comply with such of the provisions 
of sections 101 and 104 of the Indian Companies Act, 1913, as may be applicable thereto. 

6. Every' person whose name is entered as a member in the register of members shall, without 
payment, be entitled to a certificate under the common seal of the company specifying the share 
or shares held by him and the amount paid up thereon : Provided that, in respect of a share or, 
shares held jointly by' several persons the company shall not be bound to issue more than one certi- 
ficate, and delivery of a certificate for a share to one of several joint-holders shall be sufficient delivery 
to all. 

7. If a share certificate is defaced, l(«t or destroyed, it may be renewed on payment of such 
fee, if any, not exceeding eight annas, and on such terms, if any, as to evidence and indemnity as the 
directors think fit. 

8. ’[Except to the extent allowed by section 54A of the Indian Companies Act, 1913], no 
part of the funds of the Company shall be employed in the purchase of, or in loans upon the security 
of, the company’s shares. 

Lieu. 

9. The company shall have a lien on every share (not being a fully-paid share) for all moneys 
(whether presently payable or not) called or payable at a fixed litnc in respect of that share, and the 
company shall also have a lien on all shares (other than fully-paid shares) standing registered in the 
name of a single person, for all moneys presently payable by him or his estate to the company : but 
the directors may at any time declare any share to be wholly or in part exempt from the provisions 
of this clause. The company's lien, if any, on a share shall extend to all dividends payable tnercon. 



LEG. REF. 

’ These words were added by S. 122 of Act 
XXII of 1936. 

NOTES. 

Art. 3. — As to the different shares and 
the rights attached to them, see notes under 
S. 2 (10) supra. 

Art. 7. — Where the articles of associa- 
tion of a company provide for the issue of a 
duplicate share certificate on satisfaction of 
loss or destruction or on such indemnity as 
the directors might deem fit, the directors’ 
discretion as to the indemnity to be furnisti- 
cd must be deemed to be absolute so that 
the Court would not interfere in the matter 
of the exercise of their discretion. 31 C. 
W.N. 155=1927 C. 947. 

Art. 8. — This article is intended to pre- 
vent the unrestricted reduction of the share 
capital of the company. The Act itself 
provides for the reduction of the capital in 
certain cases, and lays down .suitable safe- 
guards so that the power may not be abused. 
yide S. 54- A, and Ss. 55 to 66. 

In the case of British atid Anseriea Trus- 
lee Mtd fmatice Corporation v. Couper, 
I1894J A.C. 399, Lord Macnaghten says: — 


The exercise of the power is fenced round 
by safeguards, which arc calculated to pro- 
tect the interests of creditors, the interests 
of sh^eholders. and the interests of the pub- 
lic.^ Creditors are protected by express pro- 
visions. Their consent must be procured 
or ihcir claims satisfied. The public, the 
shareholders and every class of sharehol- 
ders. individually and collectively, are pro- 
tected by the necessary publicity of the pro- 
ceedings and by the discretion, which is 
entrusted to the Court. Until confirmed by 
the Court, the proposed reduction is not to 
take effect, though all the creditors have 
been satisfied. Wlicn it is confirmed, the 
memorandum is to be altered in the pre- 
scribed manner, and the company, as it 
were, makes a new start. With these safe- 
guards, which certainly are not inconsidera- 
ble, the Act apparaitly leaves the company 
to determine the extent, tlie mode and tJic 
incidence of the reduction, and the applica- 
tion or disposition of any capital moneys, 
whicli the proposed reduction may set free.’’ 

Art. 9. — Where the article gives the 
company a lien in respect of the debts due 
by a shareholder to it, it is not necessary 
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the <'<>"'P«‘n>^l'as“K"burno sal'hlTairbe “hara on which 

« prc^enlly payable, nnr until ihc cxpiraUorof fo^ T T ‘‘“P'" l‘an exiit, 

dcmanchng payment of such part of amount in respect of wfep, “d 

nns Lecn given to llic registered liolder fnr •• u ^ Ucti exists as is presently d^vaKU 

of his dea.l, or insolvency to .l,c shar^ ' P""' '=‘=‘"S “f ‘he share, or the pcrsonCn^Cir«^ 

of which', hoCen isyrcCmfyta'Lb”CC'^?h'c'’rSe ^“Peet 

piCM-nMy p^ynhlc as existed upon the sLres pr or to the sSel hr n.'H ^ dorsums not 

at the date of the sale. The purcj^cr ^^iialFbc rcei tcred =*har« 

be bound to see to the applicalion'of the Purchasc-monev^n^ not 

by any irregular., y or invalidity in the proceedings in referent tfthcVale" ^ 

Cails on Shares. 

moneys unpaid onTheir Th.^^es^ proWdedthl*? noTalTst'^i?'^ T*" "V'^bent in respect of any 
of the .share, or be payable at less than one month from th/^ 1 ^"^"^ourth of the nominal amount 

to receiving at !ea.st fourteen days ’ notice soec fSn^ r member shall (subject 

company a, .he ,imc or rimes so^peXd .ttuC! CCSVn^rdCms'’''^'"'"'^' "h' 

.hereof' '' ^-''■■holders of a share shall be joinUy and severally liable .o pay all calls in respee. 

thereof, the person from whom'thnu'm‘’LCMClm UiVsuCf ’’“y"’'"' 

per annum from the day appointed for the payment thereof to SfmV ? fk office per cent, 

the d.rector. shall be at liberty to waive pay^nenronS7meJcs/XlV oMn'p'aru 

non-pavmcnt of any s7m"wliicl7bv P^>™^nt of interest shall apply in the case of 
whether on account of 

payable by virtue of a call duly made and noti/ied. ^ Premium as .f the same had become 

holders in Ilic amount of cTlIs^ tote pa7d S"in"t‘‘L” diilcs Tpay7cnu“ "" t^iffercnce between the 

all or an7 part of 't^c^nionevy’ think fit, rereive from any member willing to advance the same 

any of the moncvVso held by him ; and upon all or 

ny ol moneys so advanced may (until the same would, but for such advance, become presently 


NOTES. 

that the debt should have been contracted 
by the sliarclioldcr after his nicmbcrship. 
Ihe lien applies even in respect of his debts 
contracted with the company before he be- 
came a shareholder. Clutudoora v. Vctiu- 
gopal Rice h'aciory, 4.? I.C. 508. 

Art. 12,— Three calls were ma<Ic in 
pursuance of three resolutions of tlic direc- 
tors which were passed without stipulating 

tin^c and place for the payments. 
An allottee failed to pay the allotment and 
call money; and thereupon the directors 
passcfl a resolution forfeiting the shares. 
But later, they rescinded the resolution and 
made a fresh call which also was not paid 
by tlie allottee. Thereupon, the company 
brought a sutt. and it was held that the first 
three calls were invalid and the forfeiture 
resolution ultra vires', that the new resolu- 
tion was valid, and that the company was 
not precluded from showing the ultra vires 
acts of the directors. 54 B. 178=32 Bom. 
L.R. 87=1930 B. 267, Calls can be made 
only by a resolution of the board of direc- 
tors indicating the amount of the call, the 
time and place at which, and the person 
to whom, it is to be paid; and the omission 
to include these directions cannot be cured 
Py any subsequent notice regar<ling the 
a>rwtions. SO B. 461=28 Bom. L.R. 411 
341. But it was held in 35 Bom. 
L.R. 26=1933 B. 80, with reference to a 


particular article of a company, that it was 
not necessary for the resolution of the direc- 
tors making the call to specify the time and 
place at which or the person to whom the 
pa\mcnt was to be made, that in the absence 
of any evidence the Court might assume 
that the notices were sent out by the agents 
of the company with the sanction of the 
directors, and also that, assuming a formal 
notice was necessary in such cases, it was 
open to the parlies t,o waive the same. 

Art. 14; Interest. — As to interest on 
calls in arrears after forfeiture of the 
shares, see 48 B. 715=27 Bom. L.R. 574= 
88 I.C. 96. See also 1932 A. 342=1932 A. 
L.J, 354, where on nonpayment of calls the 
share was forfeited and subsequently the 
liquidator sued to recover the amount due 
with interest, it was held that interest at 
5 per cent, might be awarded up to the 
date of forfeiture but not thereafter. 

Art. 16. — Any agreement with a com- 
pany’s agent entered into by a person tiia 
he should not be liable for payment ot can 
money on shares is a fraud on creditor . 
can only amount to a personal arrang 
with agent and cannot be a defence ^ . 

by company to recover the same, rey 

V. The Cement f r ^ ' 

Ltd., 1916 W.N. 259=1917 P.C. 267 (P- 

‘^ Art. 17.— A company, by 
member, of a share credited with a de 
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payable) pay Interest at such rate (not exceeding without ih/. ^anrt:^ .l 

srSc, -X "- t 

Transfer and transmission of shares 

.ra„,'ffro.?„d ^nX™' a“d ^ ’l^ULr^Jrb^'SctcdT''^"^ »hal. be ^cu.cd bc.h by .be 
.he na.ne of .be .ran^fere'e is en.cr'ei?„ ,r;ej!'sfe'r ^ 'i" .t™, 

co..„„'„®ror^'“;Scir.f;rdr.r';b^n%"p'^^^^^^^ - - -V -ua. or 

I, .1. of . in consideration of the sum of ruDCM «e.:et . i_ ^ 

. (hereinafter called “ the said transferee ") do >u>rrh^/ 

iransf^ee .he share fer shares] numbered in .he under.aking called the ^ Conman'” ! •'' '“'j' 
to hold unto the said transferee, his executors admini<tratnr« • '-ompany. Limited, 

conditions on which 1 held the same at the time of the execution thcrcof^and'l^^h*'' "7'"'’^* 

tur'^a^I r' 

Witness to the signatures of, etc. 

20 . The directors may decline to register any transfer of^harM i • r u 
.O a person of whom .hey do no. approve, and may also decline .o regii.er al^Tr^amli^ ?f iLt^fn 

NOTES. 

sum as paid thereon, can in no sense become 
a debtor to its shareholder in respect of that 
^ill amount. 54 B. 437=57 I. A. 152=34 

*^*=59 M.LJ. 

( r . C , ) * 

Art. 18: Application or article.— Any 
provision regarding voluntary transfers in 
the Articles of Association will not apply 
to transfers by Court sale. 28 L.W. 932— 

1928 M. 571=111 I.C. 225. 

Essentials for transfer — Equitable 
t'tle— Availability against third parties. 

—Where the law prescribes a mode of trans- 
fer. any transfer otherwise than by the man- 
ncr prescribed by law will not confer a 
valid title. This R. 18 requires that the 
deed of transfer has to be executed by the 
transferor and the tratxsfe.rce, and that the 
transferor shall be deemed to remain the 
holder of the share until the name of the 
transferee shall be entered in the register. 

Where the deed of transfer was signed 
only by the transferor, the right of the 
transferee was merely a right in equity to 
compel the vendor to execute a proper 
conveyance and the transaction evidenced by 
the transfer can be treated only as an agree- 
ment to convey capable of being perfected 
into an absolute conveyance by complying 
with the rules laid down in the Comp.Tnies 
Act and the Articles of Association. This 
equitable title acquired against the transfe- 
ror, will not avail against third parties. So, 

III the case of a conflict between a person 
who had obtained a deed of transfer signed 
by the transferor alone, and a person who 
had purchased the share subsequently in a 
Court auction sale, and of which due notice 
was given to the company it was held that 
the latter was entitled to priority as regards 

the transfer. 45 M. 537=42 M.L.J 449 — 

70 I.C. 659. j. tnx= 

Transfer by Court sale.— As regards the 
shares held in limited companies by judg- 
ment-debtors their attachment and sale are 
governed by the provisions of the Civil 
Procedure Code. O. 21, K. 46, C. P 
Code enacts that in the case of a share in 
the capital of a Corporation, attachment 


shall be made by a written order prohibiting 
the person in whose name the shares mav 
be standing from transferring the same or 

of‘'lh'o”^ thereon and a copy 

of he order being sent to the proper officer 
of the Corporation O 7\ ^ -j 

that the Court may instead'of dircc^ing'rA^ 

)h^fr tov^irlJs^Thi'! 

the deWv thereof shall be made by f writ- 

son ?n prohibiting the per- 

son in whose name the share mav be Lnd 

transfer of the share 
to any person except the purchaser or 

cemng payment of any dividend or interes't 

execu..™ or cndbrscmrm“^f 

.^amc .ffoc. as an exc“ fo„ o''^" "'<= 

by the partv. Wher^the 5"florscment 

and tile provisions of ih^ ^ 

complied ” xddi the transfer h" 

picte and there U becomes com- 

TraNSFEH IV DLAVK Tho A 

cretion given by the rule 

either to register or to dechn^to^'*^®^-*®''® 
any transfer of shares U i * register 

able persons or debtors of th? 
getting transfers of the sharS^ ^Te'-’ 
ere, .on can be cxercise/nS^^n^; A 
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which the company has a Hen. The directors may also susp>end the re^tration of transfers during 
the fourteen days immediately preceding the ordinary general meeting in each year. The directon 
may decline to recognise any instrument of transfer unless — 

a fee not exceeding two rupees Is paid to the company in respect thereof; and 

< the instrument of transfer is accompanied by the certificate of the shares to which it relates 
and such other evidence as the directors may reasonably require to show the right of the transferor 
to make the transfer. 

‘[If the directors refuse to register a transfer of any share, they shall within two months after 
the date on which the transfer was It^gcd with the company send to the transferee and the transferor 
notice of the refusal.] 

21 . The executors or administrators of a deceased sole holder of a share shall be the only 
persons recognised by the company as having any title to the share. In the case of a share registered 
in the names of two or more holders, the survivors or survivor, or the executors or administrators of 
the decea.sed survivor, shall be the only persons recognised by the company as having any title to 
the share. 

22 . .Any person becoming entitled to a share in consequence of the death or insolvency of a 
member shall, upon such evidence being produced as may from time to time be required by the 


LEG. REF. 

‘ The^e words were added by S. 122 of Act 
XXII of t 93 G. 


NOTES. 

of private transfers but also in the case of 
purchase of shares in execution of decrees. 
45 M. 537=42 M.L.J. 449 ; 41 B. 76. 

Company selunc, shares op sharehol- 
ders — Position of. — Where a limited liability 
company undertakes to sell the shares be- 
longing to one of its shareholdcr.s. the posi- 
tion of its Managing Director in negotiating 
and completing the sale is one of a fiduciary 
character. Utmost good faith should be 
expected and insisted upon in transactions 
of this description. If any advantage was 
obtained by the Managing Director as the 
fruit of the sale, whether the purchase was 
made in liis name or in the name of his 
minor son«;, the benefit must go to the owner 
of the ‘shares. 1930 A.L.J. 1396=128 I.C. 
229=1930 A. 615. 

Purchaser of share— Kic.ht to dividend. 
— In the absence of a contract to the con- 
trary a purchaser of shares would ordina- 
rily be entitled to all the dividends which 
may have been tlcclarcd after the date of 
the purchase. But there is nothing in law 
against a shareholder reserving the dividends 
to himself selling only the shares. Wlien 
there was a definite understanding that only 
the shares and not the dividends on the 
shares were the subject of bargain, whether 
under private or public sale, the original 
owner would be entitled to the dividend re- 
lating to the period anterior to the sale, even 
though the same may have been declared 
subsequent to the date of sale. 1930 A.L. 
J. 1396=128 I.C. 229=1930 A. 615. 

Art. 21: Applicability of rule. — Arts. 
21 and 22, while appropriate to a system 
sucfi as that prevailing in England under 
which a legal title from a deceased person 
can only be traced either through probate or 
through letters of administration, arc hardly 
so appropriate to a system under which a 
legal title by devolution may be obtained, 
apart altogether from and without cither 
probate or letters of administration. 19^ 
R. 52. The provision contained in this 


article causes great hardship to the heirs of 
small investors, who arc put to the neces- 
sity of obtaining letters of administration at 
considerable expense. So also, where shares 
are held by a member of a Joint Hindu 
family some difficulty is felt. The shares 
held by such a member, generally belong to 
the joint Hindu familj', and on his death 
the survivor becomes entitled to them by 
right of survivorship. In such a case, he 
would not lie entitled according to law to 
obtain letters of administration in respect 
of such shares. The directors, therefore, 
cannot validly require such a person to pro- 
duce letters of admini.stration which he 
could not obtain under law, but oftentimes, 
it is being done and great hard^ip results 
therefrom. 1930 A. ^=126 I.C. 357. It 
is not within the legal competence of any 
company incorporated or otherwise to la> 
down anv condition regulating the grant of 
letters of administration in contravention of 
any statutory enactment relating thereto. 
The Articles of Association of a company 
provided that the executors or administra- 
tors of a deceased shareholder are the only 
persons who arc recognised by the compan) 
as having a title to the shares. Tlie law is 
clear that when property (inclusive of 
in a company) belongs to a joint Hindu 

family, a person claiming by survivorship is 

not entitled to a grant of letters 
tration to any portion of such 
Hence in such cases, the company carmot m 
sist uDon the surviving member of tne 

joint Hindu family to was 

ministration regarding P7Pf*> It 

not the separate estate of J;^f!®5cfuse 

is no doubt open to. the. compan) to rctu^^ 

to recognise the claim in , . * 1 « aijeg- 

satisfactory evidence to ProYarl Lists But 
cd right of survivorship, in ^^ct, cxi ^ 

if the company disputes or 
af the claimant without anj J *** ad- 

tncrcly on the ground *hc com- 

ininistratlon has not been trouble 

pany will "P”/' iry uit by the 

^nd expense of a declaratory 

claim^t. I^A. 82. ^ nsfer 

„.a^ror of .hTtyr «p«fcn.a.ive of . d.- 
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dircciors, have the right, cither to be rcgutcrcd as a member in respect of the share or instead of beincr 
registered himself, to make such transfer of the share as the deceased or insolvent person could have 
made ; but the directors shall, in either case, have the same right to decline or suspend reeistralioii 
« they yvou d have had in the case of a Uansfer of the share by the deceased or insolvent oerson 
before the death or insolvency* ^ * 

U .. U ^3- /> becoming entitled to a >harc by reason of the death or insolvency of the holder 

shall be entitled to the same dividends and other advantages to which he would be entitled if he weri 
the register^ holder of the share, except that he shall not, before being registered as a member in 
respect of the share, ^ entitled m respect of it to exercise any right conferred by membershin in 
relation to meetings of the company* ' F ** 

Forfeiturt of Shaus. 

i- “ any call or instalment of a call on the day appointed for payment 

thereof, the director* may. at any time thercancr dunng such time as any part of such call or imi^I 
ment remains unpaid, ser>c a notice ca him rcquinng payment ol so much of the call or instalment 
as IS unpaid, togeiher with any interest which may have accrued. ' 

NOTES. 

ceased member, see. S. 35. The legal repre- 
sentatives of a decea.sed member or the re- 
ceiver in insolvency would in their represen- 
tative capacity on bclialf of the estate, be 
entitled to receive dividends, bonuses and 
other benefits attached to the shares, and 
W'ould be bound to pay the calls as contri- 
butories. Sec Ss. 160 and 101 and also Art. 

23.) 

Art. 24. — The director of a company has 
no power to cancel or forfeit shares or 
release shareholders in the absence of such 
special power. 19 A.L.J. 351=62 I. C. 

450. The articles of association are merely 
the terms of the contract which a member 
is supposed to know and to have agreed to. 

The company, therefore, cannot make a 
member liable for forfeiture otherwise than 
in accordance with the provisions of the 
articles of association. There is no valid 
forfeiture if notice as required to be given 
has not been given. (Stanhope's case. 

(186f)) L.K. 1 Ch. 161.) 

Conditions ok valid forfeiture. — A valid 
call and default arc conditions precedent to 
and necessary for a valid forfeiture. The 
directors, for instance, must be properly 
appointed. The resolution of the directors 
making the call should mention the amount, 
the time and place of payment. Where 
these things arc absent, the calls would be 
invalid as against the contributories, and on 
such invalid calls there can be no legal de- 
fault and consequently no legal forfeiture. 

But mere laches on the part of directors or 
irregularities such as that the forfeiture is 
not formally registered or that there is no 
formal resolution of the directors do not 
affect the legality of the forfeiture. 54 B. 

17»=32 Bom.L.R. 87=1930 B. 267. A 
mere intention to forfeit and not carried in- 
to effect does not amount to forfeiture. A 
company’s minutes-book only showed a re- 
solution, notice calling for payment, and 
another notice demanding payment within 
six weeks "failing which shares held by them 
will be forfeited as provided in the Act". 

The shareholders did not comply with the 
notice and more than a year later the com- 
pany was wound up. It was held that the 
notice by itself was sufficient to operate as 
a forfeiture, and that a resolution to that 
effect by the directors was required. There- 
fore, the contributories were held bound to 


contnbu^ lOP. ^9=130 I. C. 534=1931 

T’ •282=155 I.C. 16=1934 

E. 1UI3. But where there is a valid resolu- 
rion of forfeiture, the fact that the mem- 
oer s name has not been removed from the 
register is immaterial, lyster's Case, (1867) 

Revocation of fxirfeiture.— W'hcre the 
rails have been valid and there has been 
default, and the power of forfeiture has 
once been exercised by the directors, it is 
not open to the directors and to the com- 
pany to rely upon the irregularity of their 
own procedure and without the consent of 
the contributory whose shares have been 
forfeited to revoke the forfeiture and re- 

reg'sler as contributory. 
M B. 178=32 Bom.L.R. 87=1930 B. 267. 
But where the calls have been invalid as the 
directors making the calls did not stipulate 
the amount, time or place of payment, the 
allottee of the shares is not bound to pay 
these calls, and his failure to do so cannot 
constitute default entailing forfeiture. In 
such a case, even if the directors should 
pass a resolution of forfeiture, it would be 
ultra vires on their part. It is therefore 
open to them to rescind tliat resolution of 
forfeiture and to issue a fresh call on the 
shares held by the allottee. When the 
allottee fails to pay, it would be open to the 
company to maintain a suit both for tlic 
allotment and call money. 54 B. 178. 

Presumption.— Where there is an entry 
as to forfeiture in the company’s register, 
there is a presumption that the same has 
been properly made and that all the ante- 
cedent requirements have been complied 
with; but this presumption is not absolute 
and IS rebuttable. 83 I.C. 94=1924 M. 
703 . 

Cancixl.\tion of Shares.— a resolution 
authorising tlic money of those shareholders 
who have not paid their allotment money 
and arc not willing to remain as members 
to be returned, is ultra vires. 19 A.L. I 
351=62 I.C. 450. ^ 

Forfeiture and surrender, distinguished. 
— Forfeiture denotes a proceeding taken by 
the company adversely to the shareholder; 
but surrender denotes consent on the part 
of the shareholder. 
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f The notice shall name a further day (not earlier than the expiration of fourteen dav* 

from the date of the nonce) on or before which the payment required by the notice 
and shall state that, in the event of non-payment at or"^ b^re the^ time ap^imedr L shar« ^n 
respect ot which tlic cal! was made will be liable to be forfeited. snares m 

of any such notice as aforesaid are not complied with, any share 
m r<-.p, rt ol ,vh.rh the notice has bera given may at any time thereafter, before the payment rLufted 
by the notice has been made, be forfeited by a resolution of the directors to that effect 

2 7. A forfeited share may be sold or otherwise disposed of on such terms and in such manner 

as ihc directors think fit, and at any time before a sale or dUposition the forfeiture may be canccHed 

on such terms as the directors think fit. ' v-auccuca 

2ii A person whose shares have been forfeited shall cease to be a member in respect of the 
lorfeitcd shares but shall, notwithstanding, remain liable to pay to the company all mon^ which 
f! of forfeiture were presently payable by him to the company in respect of the shares, but 

his liability shall cease if and when the company' received payment in full of the nominal amount 

29. .A duly verified declaration in writing that the declarant is a djrector of the company 

and that a shore in the company has been duly forfeited on a date stated in the declaration, shall 
be conclusive evidence of (he facts therein staled as against all persons claiming to be entitled to the 
share, and that declaration, and the receipt of the company for the consideration, if any given for 
the share on the sale or disposition thereof, shall constitute a good title to the share, and ’the person 
to whom the share is sold or disposed of shall be registered as the holder of the share and shall not 

be bound to see to the application of the purcha.sc>money (if any) nor shall his title to the share be 

affertrcl by any irregularity or invalidity in the proceedings in reference to the forfeiture, sale or 
disposal ol the share. 

30. The provisions of these regulations as to forfeiture shall apply in (he ease of non-payment 
of any sum which, by the terms of issue of a share, becomes payable at a fixed time, whether on 
ac count of the amount of the share, or by way of premium, as if the same had been payable by virtue 
of a call duly made and notified. 

Comersion of sharef into slock. 

3 1 . The directors may, with the sanc tion of tlic company previously given in general meeting, 
convert any paid-up shares into stork and may with die like sanction rc-convert any stock into paid-up 
share of any denomination. 

32. The holders of stock may transfer the same, or any part thereof in the same manneu*, 
and subject to the same regulations, as, and subject to which, the shares from which (he slock arose 
might prc^viously to conversion have been transferred, or as near thereto a.s circumstances admit ; 
but the directors may from lime to time fix the minimum amount of stock transferable and restrict 
or forbid the transf<T of fracticins of that minimum, but the minimum shall not exceed the nDminal 
ainouijt of die shares Iroin which the stock arose. 

33. I hr holders of stork shall, arcording to the amount of the stock held by (hem have the 
same righcs. pric ileges and adv antages as regards dividends, voting at meetings of the company, and 
other matters, as il they held tlic shares from which the stoc k arose, but no such privilege or advantage 
(except participation in the dividends and profits of the company) shall be conferred by any such 
;ili<|Uot fiari of slock as would not. if rxisiing in shares, have conferred diat privilege or advantage. 

3.p Such o( the nguladons cif the company (other than those relating to share-warrants), 
as arc: applicable to paid-up shares shall apply to stock, and the words '* share ” and “ sharc^holdcr " 
therein shall include “ stock " and “ .stockholder.” 
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NOTFiS. pany, bis liability to pay future calls is gone, 

Art. 26. — Where notices were issued to and all that is left is this new liability to 
sharclioldcrs making calls, stating that in pay the company “all monies wliich at the 

default of payment the shares will be for- dale of forfeiture were, presently payable 

feited. hut no resolution was passed by the by him to the company in respect of the 

directors actually forfeiting the sliarcs, and shares”. Such a person is liable with 

the cotnpany afterwards went into liquida- regard to unpaid calls, not as a contributory 

tion, it was held that there was no valid either as a present or a past member of the 

forfeiture and that the shareholders were company, but as a debtor to the company, 

liable to pay the amounts of their calls in This gives the company a fresh 

tlie winding up. 155 I.C. 16=1934 L. 1015. action. So a suit to enforce this obligation 

Art. 27.— There is no obligation on the is governed bj’ Art. 115 and time beg'h 

part of the directors to sell or ascertain the run from the date on whidi shares are 

vTiluc of a forfeited share the moment that feited. 52 B, 477=30 . 

it was forfeited. In a suit for the value of 1928 B. 252. The fact that the ca 

the shares, to fix the value as at the time barred by time as against the ^ jjy 

of bringing the suit would not be incorrext that the company could not •jjj.or's 

or unreasonable. 158 I.C. 10=1935 L. lapse of time is no e '9. 

190. claim for contribution. A. 357, 

Art. 28: I^imitation. — This article im- 66; 22 B. 654; 10 P. 2 A^^i 2 r . Vc^j932 

poses on forfeiture, a new obligation or a See also 54 A. 541 = 1934 a.l.j. 
new debt, and as the shareholder thence- A. 342. 
forth ceases to be a member of the com- 
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Share^wanants. 

35- company may issue iharc-warranu, and accordingly ihc directors may in thrir 

discretion, with respect to any share which is fully paid up, on application in writing signed by the 

person registered as holder of the share, and authenticated by such evidence (if any) as the diriion 

may from time to time require as to Uic identity of die person signing the request, and on receiving 

the certificate (if any) of the share, and the amount of the stamp duly on the warrant and such fee 

as the director may from time to time require, issue under the company’s seal a warrant, duly stamoed 

stating that the bearer of the warrant is entitled to the shares therein specified, and may providrEv 

coupons or otherwise for the payment of dividends or other moneys on die shares included in the 
NV3rrBnt. 

. . f V>;all entitle the bearer to the shares included in it and the shares shall be 

transferred by the delivery of the share-warrant, and the provisions of the regulations of the company 
With respect to transfer and transmission of shares shall noi apply iJicrcio. ^ ^ 

37. The bearer of a share warrant shall, on surrender of the warrant to the company for 
cancellation, and on payment of such sum as the directors may from time to time prescribe be entitled 

to have lus name entered as a member m the register ofmembers in respect of the shares included in 

tii^ warrant* 

38. The bearer of a sharc-warrant may at any time deposit the warrant at the office of the 

lonR as the warrant remains so deposited, the depositor shall have the same right of 
signing a requisition for calling a meeting of the company, and of attending and voting and exercising 

mr ^ at any meeting held after the expiration of two clear days from the 

time of deposit, ^ if his name were inserted in the register of members as the holder oHlic shares 
included in the deposed warrant. Not more than one person shall be recognised L dc^sii fTf 

wa.an?f . 

other privilege of a member at a meeting of the company, or be entitled to receive any S^fr^^ 
the company ; but the bearer of a share-warrant shall be entitled in all other respects to the sam^ 
privileges and advantages as »f he were named in the register of members as the holder of the shares 
included m the warrant, and he shall be a member of the company. 

nt?\ directors may from time to time make rules as to the terms on which (if thev shall 

llr or of defacement, 

AlUralion of Capital. 

42. Subject to any direction to the contrary that may be given bv thr 
the mrrease of share capital, ail new shares shall, before issue bf offered m ^ sanctioning 

dale of the offer arc entitled to receive notices from the company of general mcctiri£Kln"ni^n^!f.V.'n 
as nearly as the circumstances admit, to the amount of the exjsiino. u f proportion 

Tlie offer shall be made by notice spicifying l iTnuXr ofSes offe^^^ .nYr " 

which oircr, if no. acccp.cd, wUrbe dccmc.T .o £ dedined ^nd af 

or on the receipt of an intimation from the person to whom ihroffer is made diat^he d 

the shares offered, the directors may disposruf the same in such mamic^ aTtl^t """"Pi 

to the company. The directors may likewise so dispose of any new sliares whiLh /h. beneficial 

ratio which the new shares bear to sluircs held by pci^ns enuded to an offer nf n ‘be 

in the opinion of the directors, be conveniently offered under tllis article. ^ shares) cannot. 

,.^3* "Ihe new shares shall be subject to tlic same provisions with referent.* •! 
calls, hen, tr^fer. transmission, forfeiture and otherwise as the shares in tlic original sh^rc 
44. ihc company may, by *(ordinary resolution], 

W com„iida.c and divide i« ,harc capiiai im„ share of larger amount tl.an i.s existing share ■ 

share c/'i.at i“a:?ro ^ -V P- of its’ 

o'-p-agraph (d, of sub-secuon (.) of section 50 of .heTn";L“Smpl'S 

or agre^i .0 ^'iSt - been tahen 

■f * • 

*(44-A. '^e company may, by special resolution, reduce iu share capital in an., 
and witli, and subject to any incident authorised and consent required, by law.] ^ 


€4 


LEG. REF. 

* TTicsc words were substituted for the words 
an extraordinary resolution of tlic company ’’ 

by S. 122 of Act XXII of 1936. 

• These words were substituted for the words 

C.C.M.— 223 


" special rcsoluuon ” by S. 12a of Act XXII nf 
193G. 01 

•Cl. (rf) of regulation ^ was omitted and 
regulation 44-A was inserted, ibid. 
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General Meetings. 

45- The statutory general meeting of the company shall be held within the period reouired 
by section 77 of the Indian Companies Act, 1913. ^ 

46. A general meeting shall be held ^[within eighteen months from the date of its incor. 
poration and thereafter once at least in every year] at such time (not being more than fifteen months 
after the holding of the last preceding general meeting) and place as may be prescribed by the com- 
pany in general meeting, or, in default, at such time in the month following that in which die anni- 
versary of the company’s incorporation occurs, and at such place as the directors shall appoint. In 
default of a general meeting, being so held, a general meeting shall be held in the month next following 
and may be called by any two members in Uic same manner as nearly as possible as that in which 
meetings arc to be called by the directors. 

47. The above-mentioned general meetings shall be called ordinary meetings ; all other 
general meetings shall be called extraordinary. 

48. The directors may, whenever they think fit, call an extraordinary general meeting, and 
extraordinaty general mceting.s shall also be called on such reemisilion, or in default, may be called 
by such requisiiionists, as provided by section 78 of the Indian Companies Act, 1913. If at any time 
there are not within British India sufficient directors capable of acting to form a quorum, any director 
or any two members of the company may call an cxlraordinan' general meeting in the same manner 
as nearly as possible as that in which meetings may be called by the directors. 


Proceedings at General Meeting. 

49. ^[Subject to the provisions of sub-scction (2) of section 8r of the Indian Companies Act, 
1913, relating to special resolutions], fourteen days’ notice at the least (exclusive of the day on which 
the notice is sers ed or deemed to be .sen ed. but inclusive of the day for which notice is given) specifying 
the place, the day and hour of meeting, and. in case of special business, the general nature of that 
bu.siness, shall be given in manner hereinafter mentioned, or in such other manner, if any, as may 
be prescribed by the company in general meeting, to such persons as arc, under *[thc Indian Com- 
panies .\ct, 1913. or] the regulations of the company, entitled to receive such notices from the company ; 
but the ^[thc accidental omission to give notice to or the non-receipt of notice] by any member shall 
not invalidate the proceedings at any general meeting. 

50. All business shall be deemed .special that is transacted at an extraordinary meeting, and 
all that is transacted at an ordinar>- meeting with tfic exception of sanctioning a dividend, the con- 
sideration of the iK counts, balance-sheets and the ordinary’ report of the directors and auditors, the 
election of <lircc tors and other olFu ers in the place of those retiring by rotation, and the fixing of the 
remuneration of the auelitors. 

51. No business shall be transacicd at any general meeting unless a quorum of members is 
present at the time when the meeting procof^ds to business ; save as herein othcnvisc provided, *{lwo 
members in the case of a private company and five members in the case of any other company ] 
personally present shall be a quorum. 

52. If within half an hour from the time appointed for the meeting a quorum is not present, 
the meeting, if called upon the requisition of members, shall be dissolved ; in any other case, it shall 
stand adjourned to the same day in the next week at the same time and place, and, if at the adjourned 
meeting a (juorutn is not present within hall an hour from the time appointed for the meeting, tJic 
members present shall be a quorum. 

53- The chairman, if any, of the board of directors shall preside as chairman at every general 
meeting of the company. 


LEG. REF. 

* These words were substituted for the words 
“ once in every year ” by S. 122 of Act XXII of 

1936. 

* These words were inserted, ibid. 

* These words were substituted for the words 
“ non-reccipt of the notice ” by S. 122 of Act 
XXII of 1936. 

•These words were substituted for the words 
“ three members,*’ ibid. 

NOTES. 

Art. 49: Essentials of valid meeting. — 
— For a meeting to be a meeting of the 
company it must be a meeting convened 
strictly in accordance with the Articles of 
Association cither by the directors or by 
the shareholders under requisition or by the 
direction of the Court to the liquidator in 
winding up proceedings. 52 C. 513=1925 
C. 817. 

Art. 53: Member's right to be heard. — 


At a meeting, a shareholder has a right to 
be heard on reasonable terms for a reason- 
able time. But whether the denial of this 
right vitiates the resolution, depends upon 
the facts of each case. 26 Bom.L.R. 987 

= 1925 B. 49. ^ ^ 

Amendments. — Any proper amendment, 
moved by any member at a meeting, should 
t>c put to the meeting for consideration, and 
if the chairman rules out any such amwd- 
ment, the resolution is liable to be set as^ide. 
But if an amendment is really a counie 
^iroposal involving either adjoummwt . 
:onsidcration of the *'®solution or the J 
ion of the resolution proposed betorc me 

meeting, or goes beyond ^should 

' ^ • a 


ubject-mattcr 01 me " ^25 B. 

le ruled out. 26 Bom.L.R. j jf n 

9. An amendment "^5eW the 

9 contrary to the terms of the ord^®j 
rourt. under wl^h meeting takes place. 

6 Bom.L.R. 907=1925 B, 105. 
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54. If there is no such chairman, or if at any meeting he is not present within fifteen minutes 
after the Ume appointed for holding the meeting, or is unwilling to act as chairman, the members 
present shall choose some one of their number to be chairman. 

55* 'The chairman may, with the consent of any meeting at which a quorum is present (and 
shall if so directed by the meeting), adjourn the meeting from time to time and from place to place, 
but no business shall be transact^ at any adjourned meeting other than the business left unfinished 
at the meeting from which the adjournment took place. When a meeting is adjourned for ten days 
or more, notice of the adjourned meeting shall be given as in the case of an original meeting. Save 
as aforesaid, it shall not be necessary to give any notice of an adjournment or of the business to be 
transacted at an adjourned meeting. 

5fi. At any general meeting a resolution put to the vote of the meeting shall be decided on a 
sliow of hands, unless a poll is (before or on the declaration of the result of the show of hands) de- 
manded *['« accordance wilh the provisions of clause (c) of sub-section (i) of section 79 of the Indian 
Companies Act, 1913), and unless a poll is so demanded, a declaration by the chairman that a re. 
solution has, on a show of hands, been carried, or carried unanimously, or by a particular majority 
or lost, and an entry to that effect in the book of the proceedings of the company shall be conclusive 

evidence of the fact, without proof of the number or proportion of the votes recorded in favour cf or 
against, that resolution. 

.k duly demanded, it shall be taken in such manner as the chairman directs, and 

manded ^ deemed to be the resolution of the meeting at which the poll was de- 

58. In the c«c of an equality of votes, whether on a show of hands or on a poll, the chairman 
of the meeting at which the show of hands takes place, or at which the poll is demanded shall b^ 
entitled to a second or casting vote. ’ 

. . .59- A poll demanded on the election of a chairman or on a question of adjournment shall be 

taken forthwith. A poll demanded on any other question shall be taken at such Umc as the chairma^ 
of the mccung directs. 

Voles of Members. 

60. On a show of hands every member present in person shall have one vote »fOn a ooll 
cver>- member shall have one vote m respect of each share or each hundred rupees of stock held b^I 

I «‘‘j«>'\*-holdcrs. the vote of the senior who tenders a vote, whether in oerson 

or by proxy, shall be accepted to the exclusion of the votes of the other joint-hoiders ; Tnd f^ 
purpose seniority shall be determined by the order in which the names stand in the register of members 

62. A member of unsound mind, or in respect of whom an order has been made bv anv 
Court having jurisdiction m lunacy, may vote, whether on a show of hands or on a poll by hS^c^- 
mittre or other legal guardian, and any such committee or guardian may, on a poll vote by proxy 

63. No meml^r shall be entitled to vote at any general meeting unless all calls or other sums 

presently payable by him m respect of shares m the company have been paid. sums 

64. On a poll votes may be given cither personally or by proxy : Provided that no company 

shall vote by proxy as long as a resolution ofits directors in accordance with the provisions of section 

80 of the Indian Companies Act, 1913, is in force. 


LEG. REF. 

* These words, and figures were substituted 
for the words “ by at least three members “ by 
S. 19 of Act II of 1938. 

* These words were substituted for the words 
“ On a poll every member shall have one vote 
for each share of which he is the holder by 
S. 122 of Act XXII of 1936. 

NOTES. 

Point of order. — point of order assail- 
ing the competency of the meeting to con- 
sider a proposed resolution, whicli is long 
enough to form a speech against the resolu- 
tion, can be ruled out. 26 Bom.L.R. 987 
= 1925 B. 49. A point of order objecting 
to the validity of votes tendered for the 
resolution should be handed over to the 
chairman before he commences to take the 
poll, and it should also be directed to parti- 
cular votes. 26 Bom.L.R. 987=1925 B. 
49=90 l.C. 580. 

Art. 55: Chairman's power of closing 
MEETING. — The Chairman empowered by the 


Articles of Association to adjourn a meet- 
ing has a discretion to adjourn with the 
consent of the meeting, but he is not neces- 

r.R!' 

Right OP general meethnc to adjourn — 
In the absence of an express prohibition to 
the contrary, the law gives the right to 
every meeting to adjourn itself, provided 

^ purpose. 

55 M.L.J. 385=1928 M. 1215. ^ ^ 

OP, IN ADJOURNED UE^nKG 
—An adjourned mectinj? is merely a con- 
tinuation of the meeting and old proxies 
may be made use of at the adjourned meet- 
ing also. 55 M.L.J. 385=1928 M. 1215. 

Art. 56. — The mere fact that an amend- 
ment to a resolution was first lost on a show 
of hands but on demand for a poll before 
the result was declared it was withdrawn in 
view of anotlier amendment, does not in- 
validate the original resolution. 26 Bom 
L.R. 987=1925 B. 49. 
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65. The mstrument appoinUng a proxy shall be in writing under the hand of the appointcr 
or of his attorney duly authorised in writing, or, if the appointcr is a corporation cither under the 
common seal, or under the hand of an officer or attorney so authorised. No person shall act as a proxy 
unless ’[he is a member of the company], ^ ^ 

CG. The instrument appointing a proxy and the power-of-attomey or other authority (if 
any), under which it is signed or a notarially certified copy of that power or authority, shall be de- 
posited at the registered office of the company not less than seventy-two hours before the time for 
holding the meeting at which the person named in the instrument proposes to vote, and in default the 
instrument of proxy shall not be treated as valid. 

C7. An instrument appointing a proxy may be in the following form, or in any other form 
which the directors shall approve : — 

Company, Limited. 

“ I of in the district of being a member 

of the company, Limited, hereby appoint of as 

my proxy to vote for me and on my behalf at the [ordinary or extraordinary, as the case may be] 
general meeting of the company to be held on the day of and 

at any adjournment thereof.” 

Signed thi.s day of 

Directors. 

f)B. The number of the directors and the names of the first directors shall be determined in 
writing by a majority of the subscribers of the memorandum of a.ssociation. 

69. The remuneration of the directors shall from time to time be determined by the company 
in general meeting. 

70. The cjualification of a director shall be the holding of at least one share in the company, 
and it shall be his duty to comply with the provisions of section O5 of the Indian Companies Act, 1 913. 

Powers and duties of Directors. 

7 1 . The businc.ss of the company shall be managed by the directors, who may pay all expenses 
incurred in getting up and registering the company, and may exercise all such powers of the company 
as arc not, by the Indian Companies Act 1913 or any statutory modification thereof for the time being 
in force, or by these articles, required to be exercised by the company in general meeting, subject 
nevertheless to any regulation of these articles, to the provisions of the said Act, and to such regulations 
being not inconsistent with the aforesaid regulations or provisions, as may be prescribed by the 
company in general meeting ; but no regulation made by the company in general meeting shall 
invalidate any prior act of the directors which would have been valid if that regulation had not been 
made. 

72. Tlu directors may from time to lime appoint one or more of their body to the office of 
managing director or manager for such term, and at .such remuneration (whether by way of salary, 
or commission or participation in profits, or partly in one way and partly in another) as llicy may 
think fit, and a director so appointed shall not, while lujlding that office, be subject to retirement by 
rotation, or taken into account in determining the rotation of retirement of directors, but his appoint- 
ment shall be subject to determination ipso facto if he teases from any cause to be a director, or if the 
company in general meeting rcs()lvc that his tenure of the office of managing director or manager 

be determined. 

73. The .-imotjnt for the time being remaining undischarged of moneys borrowed or raised 
by the directors for the purposes of the company (otherwise than by the i.'«uc of share capital) shall 
not at any time exceed the issued share capita! of the company without the sanction of the company 
in general meeting. 


LKC;. RKF. 

* These words were substituted (or the word.s 
*' cither he is entitled on hLs own behalf to be 
present and vote at the meeting at which he 
acts as proxy, or he has been appointed to act 
at that meeting as proxy for a corporation ” 
by S. 122 of Act XXll of 1936. 

NOTES. 

Art. 73: Construction and scope. — 
Art. 73 limits the directors’ authority to 
borrow. The requirement of the article is 
that the directors shall so restrict their 
borrowing that the amount for the time 
being remaining undischarged shall not 
exceed the limit specified. The intention 
of the article is not satisfied by treating it 
as a direction that beyond the specified limit 
further borrowings though not prohibited, 
arc to be expended in reduction of existing 
loans. Where however the loans, although 
in excess of the authority of the directors, 


arc not ultra vires, the money having been 
received by the company and applied for its 
purposes, the (Official Liquidator of the com- 
pany cannot during the winding up proccM- 
ings, reduce the balance outstanding at tne 
date of liquidation by disputing the liability 
of the company to pay the whole sums 
advanced. I. L. R. (1938) Bom 421 
=42 C. W. N. 733=40 Bom. L. 
1109=1938 P. C. 159 (P. C)- 
the borrowings by the *he 

a company may have at times t.j^ 

limils fixed by Art 73, 'J' 'JH; 

made by a creditor can- 

excess of the amount limited* tn 
not be challenged on the The 

incurring of the debt was *^"i}catton 
rule in Cfayion’s case has no app» 

where the question is j**®*^"" borrowed 
rowed »tlra j;;‘’-,'"{he^amoiint due 
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74* The directors shall duly comply with the provisions of the Indian Companies Act, 1913 
or any statutory modilication thereof for the time bein^ in force, and in particular with tftr provisions 
in regard to the registration of the particulars of mortgages and charges aflccting the prorxrty of 
the company or created by it, and to keeping a register of the directors, and to sending to die registrar, 
an annual hst of members, and a summary of particulars relating thereto and notice of any con- 
solidation or increase of share capital, or conversion of shares into slock, and copies of special resolutions 
and a copy of the register of directors and notifications of any cliangcs therein. 

75. The director shall cause minutes to be made in books provided for the purpf.>5c — 

(а) of all appointments of officers made by the directors ; 

(б) of the names of tlic directors at each meeting of tlie directors and of any committee of the 
directors ; 

(f) of all resolutions and proceedings at all meetings of the company, and, of the directors, 
and 01 conimiitccs of directors ; 

and cvcr>- director present at any meeting of directors or committee of directors shall sign his name 
in a book to be kept for that purpose, 

T/u seal. 

76 . The seal of the company shall not be affixed to any instrument except by the authority 
ol a rewluuon of the board of directors, and in the presence of at least two directors and of the secretary 
or such other person as the directors may appoint for the purpose ; and those two directors and 
sccretaiT or other person as aforesaid shall sign every instrument to which llic seal of the comoanv 
IS so affixed m their presence. 


Disqualifications of Directors. 

77. Tlie offirc of director shall be vacated if the director 

I fails to obtain within the time specified in sub-section (i) of section afSrJ of the 

Indian Companies Act, 1913, or at any lime thereafter ceases to hold, the share qualification if anv 
necessary (or lus appoiniincnt ; or] ^ 

” (A) is found to be of unsound mind by a Court of competent jurisdiction • orl 
{c) IS acijudgrcl in.solvrnt ; orj » 

r .u *’«P«ct of shares held by him within six months 

from the dale ol such calls being made ; or] ' "unin six monttis 

.fn 1-.'^ ^"1 "*■ conipany in general meeting accepts or holds any office 

of profit under the company other than that of a managing director or manager or a legal or technical 
adviser or a banker ; or) ^ ^ iccnnicai 

H(/) absents himself from three consecutive meetings of the directors or from all mectines 

of the directors for a eontinuous j^riod ol three months, whichever is longer, without leave of absence 
from the hoard of directors ; or) o n auacncc 

‘I (^) accepts a loan from the company ; or] 


LKG. Ki:i'. 

‘ Tliesc clauses were substituted for the original 
Cl.s. (a) to (d) by S. 122 of .Act XXII of 193G. 

* This figure was substituted for the figure 
“ Q.^ ” by S. 19 of .Act II of 193O. 

NOTES. 

authorised under Art. 73, and the presumption 
wouhl be that the moneys already repaid 
represented the moneys borrowed ultra vires 
which never became the property of the 
company, but remained the property of the 
lender. In a case where the borrowing is 
ultra vires the directors, and not ultra tnres 
the company, the money can be recovered 
in an action for money ha<l and received 
37 Bom. L.R. 978=1936 B. 62. 

Art. 75. — There is always a presumption 
in favour of the validity of the proceedings 
rather than in favour of their invalidity, 
if the fact which would go to invalidate the 
proceedings is not established beyond re- 
asonable doubt. 26 Bom. L.R. 987=1925 
B. 49. The minutes in the books arc to be 
received, though not as conclusive, yet as 
prima facie evidence of resolution and pro- 
ceedings at general meetings and a chair- 
man's declaration of a poll as evidenced by 
entry in minutes will be presumed to be 
correct, and this presumption is rebuttable. 
But if the meeting be held under the orders 


of the Court under the chairmanship of an 
olhcer of the Court the presumption is abso- 
lute. 26 Bom. L.R. 907=1925 B. 105. 

Art. 76: Irkegularitv in affixing sfal. 
—Where a document is intended and re- 
quired to be under seal, a mere defect or 
irregularity in affixing the seal, does not 
make the document bad for all purposes. 
If the Court is satisfied that the parties 
intended and had power to create a cltarge 
by the document, it will give effect to the 
intention notwithstanding any mistake in or 
a failure of the attempt to effect it. If, 
further, the document was acted upon by 
the company, the obligation it embodies will 

?• *^0^=34 C.W.N. 570 
— I9JU L. 782. An agreement between a 
company and a person as banian of the 
company that the latter will advance all the 
necessary funds up to a certain limit and 
m return will have the sole right to collect 
all sums due on bills to the company and 
re-pay himself the advances so made as also 
his remuneration, is an instrument which if 
otherwise binding creates an equitable charge 
on the company’s outstandings for the 
amount due to the person. Such an agree- 
ment need not be under the company's seal. 

It is enough if it is in writing. Even if such 
agreement is retiuircd to be under seal by 
the Articles of Association, if it is fixed 
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(A) ] is concerned or participates in the profits of any contract with the company • or 
*[ («) ] is punished with imprisonment for a term exceeding six months : * 

Provided however, that no director shall vacate his office by reason of his bciriK a member 
of any company which has entered into contracts with, or done any work for, the con^y ofJSwi 

he IS a director, but a director shall not vote m respect of any such contract or work. Md if h^dcS 
SO vote, his vote shall not be counted. ncaocs 

Rotation of Directors. 

78. At the fi^t ordinary meeting of the company, the whole of the directors shall retire from 
office, and at the ordinary meeting m every subsequent year, one-third of the directors for the time 

being or, if their number is not three or a multiple of three, then the number nearest to one-third 
shall retire from office. 

79 - The directors to retire in every year shall be those who have been longest in office since 
their last election, but as between persons who became directors on the same day those to retire shall 
(unless they othcr\s'isc agree among themselves) be determined by lot. 

80. A retiring director shall be eligible for re-election. 

81. The company at the general meeting at which a director retires in manner aforesaid 
may fill up the vacated office by electing a person thereto. 

82 If at any meeting at which an election of directors ought to take place, the places of the 
vacating directors are not filled up, the meeting shall stand adjourned fill the same day in the next 
week at the same time and place, and, if at the adjourned meeting the places of the vacating directors 
are not filled up. the vacating directors or such of them as have not had their places filled up shall 
be deerTird lo ha\c been re-cicctcd at the adjourned meeting. 

83. ’[Subject to tlic provisions of sections 83-.\ and 83-B of the Indian Companies Act, 1913J 
the Company may from time to time in general meeting increase or reduce the number of director, 
and may also determine in what rotation the increased or reduced number is to go out of office. * 

84. .\ny casual vacancy occurring on the board of directors may be filled up by the directors 
but the person so chosen shall be subject to retirement at the same time as if he had become a director 
on the day on which the director in whose place he is appointed was last elected a director. 

85* The directors shall have power at any time, and from time to time, to appoint a person 
as an additional director who shall retire from office at the next following ordinary general meeting 
but shall be eligible for election by the company at that meeting as an additional director. 

86. The Company may by extraordinary* resolution remove any director before the expiration 
of his period of office, and may by an ordinary resolution appoint another person in his stead ; the 
person so appointed shall be subject to retirement at the same time as if he had become a director on 
the day on which the director in whose place he is appointed was last elected a director. 

Procfedings of Directors. 

87. The directors may meet together for the despatch of business, adjourn and otherwise 
regulate their meetings, as they think fit. Questions arising at any meeting shall be decided by a 
majority of votes. In case of an equality of votes, the chairman shall have a second or casting vote. 

A director may. and the secretary on the requisition of a director shall, at any time, summon a meeting 
of directors. 


LEG. RKK. 

’ The original els. (e) and (/) were rc-lcttcrcd 
{h) and (i) by S. 122 of Act XXII of 1936. 

* Thc.se words were inserted by S. 122 of y\ct 
XXII of 1936. 


NOTES. 

with the seal irregularly, the irregularity 
does not affect the binding character of the 
agreement. 57 C. 1101 z =34 C.W.N. 570 = 
1930 C. 782 . 

Art. 87 : Mkctini; must df. duly assem- 
bled.— Tlie mere accidental assembling of a 
majority of persons who are directors of 
a company does not constitute, a legal board, 
and the acts of the directors at a meeting 
irregularly called, as where notice of meet- 
ing is not given to some of the directors, is 
not binding on the company, unless ratified. 
A majority must have been duly asst^mblcd, 
and then a majority of those who are 
assembled can act for the whole. But 
where there is a custom or by-law of the 
directors to hold meetings for the trans- 
action of business at a certain time and 
place, special notice of such meetings is not 


necessary in order to validate such business 
transacted thereat. So also, where a meet- 
ing is regularly assembled, but adjounis to 
a future time and place, special notice of 
the adjourned meeting is not necessary, since 
the fact and record of adjournment give 
such notice. 

Director cannot act by proxy. — A dirw- 
tor cannot delegate the performance of his 
discretionary duties, which imply trust and 
confidence, to a proxy, but he must attend 
the meetings of the Board and act in P®'’®®”- 

Notice of meeting. — The right *8 the 
rlircctors to notice is founded on the right 
Df being present for the purpose of consul- 
tation of which right a minority cannot oe 
irbitrarily deprived by the majority. 

.vhile all the members must be notified, in 

Drdcr to validate the Tould 

the meeting, it is not necessary that all snou 

le present; but it wil be "d! 

luorum assemble. It follows *!|at P 
ngs at a meeting of majority of dir^ 

OTS, without notice to the o^^cr rn«nibc«. 

ire void, although all those pr result 
n favour of the action uken, and the res 
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88. The quorum necessary for the transaction of the business of the directors may be fixed 
by the directors, and unless so fixed shall (when the number of directors three) be three. 

®9- The continuing directors may act notwithstanding any vacancy in their body, but, 
if and so long as their number is reduced below the number fixed by or pursuant to the regulations of 
the company as the necessary quorum of directors, the continuing directors may act for the purpose of 
increasing the number of directors to that number, or of summoning a general meeting of the company 
but for no other purpose. ^ ’ 

go. The directors may elect a chairman of their meetings and determine the period for which 
he IS to hold office ; but if no such chairman is elected, or if at any meeting the chairman is not 
present within five minutes after the time appointed for holding tlic same, the'dircctors present may 
choose one of their number to be chairman of the meeting. ^ 

V ' any of their powers to committees consisting of such meml>er 

or members of their body as they think fit ; any committee so ^[formed] shall, in the exercise of the 
powers so delegated, conform to any regulations that may be imposed on them by the directors. 

92. A committee may elect a chairman of their meetings : if no such chairman is elected or 
if at any meeting the chairman is not present within five minutes after the time appointed for holding 
the same, the members present may choose one of their number to be chairman of the meeting. 

93 A committee may meet and adjourn as they think proper. Questions arising at any 
meeting shall be determined by a majority of votes of the members present, and in case of an equality 
of votes, the cliairman shall have a second or casting vote. ^ ^ 

94. All acts done by any meeting of the directors or of a committee of directors, or bv anv 
person acting as a director, shall, notwithstanding that it be afterwards discovered that ilicrc was 
some defcet in the appointment of any such directors or persons acting as aforesaid, or that they or 
any of them were duqualificd, be as valid as if every sucli person liad been duly appointed and was 
quahiicd to be a director. 

Dividinds and Reserve. 

95. The company in general meeting may declare dividends, but no dividends shall exceed 
the amount recommended by the directors. 

, 'ime pay to the members such interim diWdcnds as 

appear to thr directors to be justified by the profits of the company. 

dislribm^ ‘[of >’«'■ “y »>*■''■ un. 

98. Subject w thr riglm of (if any) cmillcd 10 shares wilh special right, a, .0 dividend, 

all dividend, sltall be declared and paid according to the amount, paid in the share, but if and m 
long ^ no lung « paid upon any of the share, tn the company, dividends may bo declared and paid 

paid on a share in advance ofcalU shall xWiilc 

carrying interest, be treated for the purposes of this article as paid on the share. ’ * 

99. The directors may ^fore recommending any dividend, set aside out of the profits of the 
company such su^ ^ they think proper as a reserve or reserves which shall, ai the dfscredon of the 
directors, be applicable for meeting contingencies, or for equalizing dividends, or for any other purpo^ 


LEG. REF. 

' This word was substituted for the word 

found ” by Act X of 1914, Sch. I. 

* The.se words were added by S. 122 of Act 
XXII of 1936. 

NOTES. 

would have been the same had the other 
members been present. It is not necessary 
that a notice convening a meeting of the 
directors should contain particulars as to 
the business which is to be done at the 
meeting. The meeting can take up any 
question it likes without previous notice so 
as to make it binding upon the whole com- 
mittee. 54 M.L.J. 140=51 M. 68=1928 
M. 372. 

Art. 88. — The rules of a company as to 
the quorum for a meeting of the directors 
for enacting any business applies to the 
transaction of business by circulation where 
such transaction of business is allowed, but 
there is no restriction as to number.’ 20 
L.W. 74: 51 C. 406=1924 C. 982=82 I.C. 
405. 


Art. 94.— Where a person who has ceased 
to be a director by efflux of time, entered 
into a contract as director on behalf of the 
company with a third party, and the share- 
holders agreed to ratify and carry out the 
same, it was held that the irregularity was 
cured by thi^s article, and that the company 
was estopped from contending that the con- 
tract was not binding on it because the 
director who had entered into the contract 

^ appointed one. 1935 R. 76 
= 156 I.C. 196. 

Art. 95.— Until the dividend is declared 
no shareholder has any right of suit in res- 

HaanatUe 

Steel Co., (1902) 1 Ch. 353. After its de- 
claration It becomes a debt payable to the 
shareholder, and each shareholder becomes 
entitled to sue the company for the propor- 
tionate amount due to him. Re Severn, etc , 
^y. Co., (1896) 1 CTi. 559. The company 
is not a trustee for the dividends held for 

*721=79’’l^c'*"47 563=1924 M. 
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to which the proHts of the company may be properly applied, and pending such application may, 
at the like discretion, cither be employed in the business of the company or be invested in such 
investments (other than shares of the company) as the directors may from time to time think fit. 

t oo. If several persons arc registered as joint-holders of any share, any one of them may give 
cllcciual receipts for any dividend payable on the share, ^ * 

lot. Notice of any dividend that may have been declared shall be given in manner hereinafter 
mentioned to the persons entitled to share therein. 

102. No dividend shall bear interest against die company. 

Arcounis. 

*[ >^> 3 - The directors shall cause to be kept proper books of account with respect to— 

(rt) all sums of money received and expended by the company and the matters in respect 
of which tlic receipts and expenditure take place : 

(h) all sales and purchases of poods by the company : 

(c) the assets and liabilities of the company.] 

104. / he books ol account shall be kept at the registered office of the company or at such 

other place as the directors shall think fit and shall be open to inspection by the directors during 
business hours.] 

105. 'I he directors shall from time to time determine whether and to what extent and at 
what times and places and under what conditions or regulations the accounts and books of the com- 
pany or any ol them shall be open to the inspection of members not being directors, and no member 
(not being a diret tor) shall have any right of inspecting any account or book or document of the 
company except as conferred by law or authorised by the directors or by the company in general 
meeting. 

•[tofi. The directors shall as required by sections 131 and 131 A of the Indian Companies 
Act. tot 3 . fause to be prepared and to be laid before the company in general meeting such profit 
and If.ss accounts, “[income and expenditure accounts], balance-sheets, and reports as arc referred to 
in those sections.) 

107. The profit and loss account shall “[in addition to the matters referred to in sub-section (3) 
of section 132 of the Indian (x)mpanies Act, 1913) show, arranged under the most convenient heads, 
the amount of gross income, distinguishing the several sources from which it has been derived, and the 
amount of gross expenditure distinguishing the expenses of the establishment, salaries and other like 
matters, l-.vcry item of cxpriuliturc fairly eh.argrable against the year’s income shall be brought 
into account, so that a Just balance of profit and loss may be laid before the meeting, and, in eases 
where any item of expenditure wliieli may itt fairness be distributed over several years has been incurred 
in any one year, the \vhf>le amount (»f siieli it< in shall be stated, with the addition of the reasons why 
only a portion ofsiit h ex[ienditure is t barged against the income of the year. 

lofi. A balance-sheet shall be made out in cver>’ year and laid before the company in general 
meeting made up to a date not more than six months before such meeting. The balance sheet shall be 
areompanie<l by a rrpfirt of the dim tors as to the state of the company’s affairs, and the amount which 
they rei onimrnd to be pai«l by \vay of dividend, and the amount (if any) which they propose to carry 
to a rcserse funtl. 

tof). A copy of the halanrc-sheel and report shall, ^[fourteen] days previously to the meeting, 
be sent tf) llu’ persons etititle<l to receive notices of general meetings in the manner in which notices 
are to be given lirreimdi-r. 

1 10. The directors shall in all respects comply with the provisions of sections 130 to 135 of the 
Indian Companies Ac t, 1913, or any statutetry modification thereof for the time being in force. 

Aifdil. 

III. Auditors shall be appointed and their duties regulated in accordance with sections 144 
and 14'*, of tlie Indian C'ompanics Act, 1913, or any statutory mcxitficalion lliercof for the lime being 
in force. 

A’olices. _ . 

• 12. (i) A notice may be given by the company to any member either ^ V 

sending it by post to him his registered address or (if he has no registered address in British 
to llie address, if any, within British India supplied by him to Uic company for the giving ol no i 

(2) Where a notice is sent by post, service of the notice .shall be 
properly addrc.ssing, prepaying and posting a letter containing the notice and, unless he 
is proved, to have been clfcctcd at the time at which the letter would be delivered in e o 
course of post. ,. j ,1,- fom- 

113. If a member has no registered address in British India, and ha.s not jjpjj 

pany an address within British India for the giving of notices to him, a notice . ^-omoany 

advertised in a newspaper circulating in the neighbourhood of the registered ollicc o 
shall be deemed to be duly given to him on the day on which the advcrti-scment apjx-ars. 


LEG. REF. 

^ This regulation was substituted by S. 122, 
Act XXII of 1930. 

■These words were inserted by S. 19 of Act 
II of 1938. 


3 These words were inserted by S. 122 of 

Act XXII of 1936. . word 

^ This word was substituted for t 

“seven" by S. 19 of Act H of 193»« 
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1 14. A notice may be given by the company to tlic joint>holdcrs of a share by giving the 
notice to the joint-holder named first in tlie register in respect of the share, 

1 15. A notice may be given by the company to the persons entitled to a share in conseouence 
of the dealli or insolvency of a member by sen^ng it through the post in a prepaid letter addressed 
to them by name, or by tlic title of representatives of the deceased, or assignee of the insolvent or by 
any like description, at the address (if any) in British India supplied for the purpose Iry the persons 
claiming^ to be so entitled, or (until such an address has been so supplied) by giving the notice in any 
manner in which the same might have been given if the death or insolvency had not occurred. 

1 16. Notice of every general meeting shall be given in some manner hereinbefore authorised 

to (a) every member of the company (including bearers of share-warrants) except those members 
who (having no registered address within British India) have not supplied to the company an address 
witlun British India for the giving of notices to them, and also to {b) every person entitled to a share in 
con^quence of the death or insolvency of a member, who but for his death or insolvency would be 
entitled to receive, notice of the meeting. *(• * * *1 


TABLE B. 

{See sections 249 and 262.) 

Fable op Fees to be paid to the Registrar. 
L — Bj/ a company having a share capital. 


Rs. 


A. 


P. 


2 . 


6 . 


2 . 


For registration of a company whose nominal share capital docs not exceed Rs 20 000 

a fee of ... ... ^ ... • • 

For regist^ration of a company whose nominal share capital exceeds Rs 20 000 the 
above fee of forty rupees, with the following additional fees regulated according to 
the amount of nominal capital (that is to say) 

For every 10.000 rupees of nominal share capital, or part of 10,000 ruDecs 

alter the first 20,000 rupees up to 50,000 rupees 

For every 10,000 rupees of nominal share capital or part of 10,000 rupees, after 
tile lirst 50,000 rupees up to 10,00,000 rupees 

For every 10.000 rupees of nominal share capital, or part of 10.000 rupees; 
after the first 10,00,000 rupees k * 

registration of the 

company, the same fees per lo.ooo rupees or part of lo.ooo rupees, as would 
have been payable if such increased share capital had formed part of the original 
share capital at the time of registration : h un^mai 

Provided that no company shall be liabjc to pay in respect of nominal share 
capital on registration, or afterwards, any greater amount of fees than 
1,000 rupees taking into account, in the case offers payable on an increase 
ofshare capital after registration, the fees paid on registration. 

For registration of any existing company, except such companies as are by this Act 

exempted from payment of fees in respect of registration under this Act, the same 
Ice as is charged for registering a new company. 

For filing any document by thi.s Act required or authorised to be filed, other than 
the memorandum or the abstract required to be filed with the registrar bv a 
receiver or the statement required to be filed with the registrar by tlic liquidator 

For making a record of any fact by this Act authorised or required to be recorded bv 
the registrar, a fee of ... ^ 

* * • • • ... 

Jh — By a company not hmang a share capital. 

For registration of a company whose number of members, as stated in the articles 
of association, docs not exceed 20 ... 

For registration of a company whose number of members, as stated in Uic articles 
ol association, exceeds 20, but docs not exceed too 

For registration of a company whose number of members, as staled in the articles of 
assocj^ation, excee^ too but is not stated to be unlimited, the a£ve 

additional Rs. 5 for every 50 members, or less number 
than 50 members, after the first too. » ^ nuiiiucr 

For r^stradon of a company in which the number of members is stated in Uir 
ariicics of associaion to be unlimiicd, a fee of 

For registration of any increase on the numlvr of members made after the registra- 
lion of the company, the same fees as would have been payable *[in resect of 


40 o o 


20 O O 


O O 


o 


o o 


500 


40 o o 


lou o o 


400 o o 


T 


LEG. REF. 

‘ llic words “ No other persons shall be entitled 
to receive notices of general meetings ” were 
omitted by S. 19 of Act II of 1938. 

CC.W— 224 


* *] 

* were inserted by Notification 
No. i-D dated 3rd November, 1917, see Gazette 
of India, 1917, Pt. I, p. 1787. 

* The figure " 5 ” was omitted, ibid. 
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Provided that no one company shall be liable to pay on the whole a ercatcr ’ 
fee than Rs. 400 in respect of its number of members, Uking into account 
f- r' • ^ registration of the company. 

-O. ror registration of any existing company except such companies as arc by this Act 
exempted from payment of fees in respect of registration under this Act the same 
charged for registering a new company. 

7. I- or filing any document by this Act required or authorised to be filed, other than 

the memorandum or the abstract required to be filed with the registrar by a 
receiver or the statement required to be filed with the registrar by the liquidator 

8. For making a record of any fact by this Act authorised or required to be recorded bv ^ ° 

the registrar a fee of ... ... 50 

>[the second schedule. 

{See secliotis 98 and 154.) 

FORM I. 

The Indian Companies Act, iqiq. 

STATEMENT IN LIEU OF PROSPECTUS 

filed by 

„ .. . Limited, 

pursuant 'o section 98 of the Indian Companies Act, 1913. Presented for filing by 


The nominal share capital of the company. 


Divided into 


Shares of 


Amount (if any) of above capital which consists of 
n'dcemable preference shares 


The date on or before which these shares are, or arc 
liable, to be redeemed. 


Names, descriptions and addresses of directors or pro- 
posed directors and managers or proposed managers, 
and any provision in the articles, or in any coniraci, 
as to appointment of and remuneration payable to 
directors or managers. 


Shares of 


Rs. 


each 

each. 


each. 
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The number of shares, if any, which persons have 
agreed for a commission to subscribe absolutely. 



Dates of, and parties to every material contract (except 
contracts entered into in the ordinary course of the 
business intended to be carried on by the company 
or contracts, other than contracts appointing or fixing 
the remuneration of a managing’dircctor or manag- 
ing agent, entered into more than two years before 
the delivery of this statement). 


Time and place at which the contracts or copies thereof I 
may be inspected. 


Names and addresses of the auditors of the company I 
(if any). [ 

Full particulars of the nature and extent of the interest 
of every director in the promotion of or in the pro- 
perty proposed to be acquired by the company, or, 
where the interest of such a director consists in being 
a partner in a firm, the nature and extent of the 
interest of the firm, with a statement of all sums 
paid or agreed to be paid to him or to the firm in 
cash or shar«, or otherwise, by any person either 
to induce him to become, or to qualify him as, a 
director, or otherwise for services rendered by him 
or by the firm in connection with the promotion or 
formation of the company. 

If it IS proposed to acquire any business, the amount, 
as certified by the persons by whom the ‘[accounts] 
of the business have been audited, of the net profits 
of the business m respect of each of thcthrec financial 
years immediately preceding the date of this state- 
ment provided that in the case of a business wliich 
lias been carried on for less than three years and the 
amounts of which have only been made up in respect 
of two years or one year the above requirement shall 
have elfcct as if references to two years or one year 
as the case may be, were substituted for references 
to three years, and in any such case the statement 
shall say how long the business to be acquired has 
been carried on. 


(Signatures of the persons above-named as Directors 

or proposed Directors or of their agents authorised^ 

in writing.) 

Date 

FORM II. 

The Indian Companies Act, 1913. 
STATEMENT IN LIEU OF PROSPECTUS 

hied by 

g"d'fr -54 “fihcTndian .9,3. 


The nominal share capital of the company 


Rs. 


Divided into 


, LEG. REF. 

‘This word was substituted for the word 


Shares of Rs each. 

Shares of Rs each. 

Shares of Rs each. 

amounts ” by S. 20 of Act II of 1938, 


1788 


• The Civil Court Manual (Imperial Acts) 


fScH. ft 


Amount (if any) of above capital which consists of 
rcc]r« mablo preference shares. 

Shares of Rs each. ^ 

The elate on or b<-foic which these shares arc or are 
liable to be redeemed. 


N.inu'S, descriptions and addresses of Directors or pro- 
posed Directors attd Managers or proposed Managers 
and any provision in the Articles, or in any contract, 
as to appointment of and remuneration payable to 
Directors or Managers. 


If the share capital of the Company is divided into 
different classes of shares, the right of voting at 
meetings of the Company conferred by and the 
rights in respect of capital and dividends attached 
to, the several classes of shares respectively. 


Numb<T and amouttt of .shares and debentures issued 
within the t\V() years preceding the dale of this state- 
ment as full)’ or partly paid up otherwise than for 
cash or agreed to be so issued at the date of this 
stalerncTit. 

1* Shares of Rs fully paid. 

2. Sh.ires upon which Rs. ...per share 
credited as paid. 

3. Debenture Rs. 

4. Consideration. 

Names anil addresses of vendors of property (j) pur- 
chased or acquired by the C^ompany within the two 
years preceding the dale of this Statement or (2) 
agreed or proposed to hr purchased or acquired by 
lb<’ Company. 


Amount (in cash, shares or debentures) payable to 
each separate vendor. 

a 

Amount (if any) paid or payaljlc (in cash or shares or 
debentures) for any surh property specifying amount 
(if any) paid or payable for goodwill. 

Total purchase price Rs 

C'ash . Rs 

Shares . Rs 

1 Debentures . Rs 

(Joodwill . Rs 

Amount (if any) paid or payable as commission for 
subscribing or agreeing to subscribe or procuring or 
agrec-ing to procure subsi riptiems for any shares c)r 
drhrntuirs in (lie Company : or tale of the Com- I 
mission. 1 

Amount paid. 

Amount payable. 

Rale per cent. 

'f’lie number cif shares, if any, which persons h.ivc j 
agreed for a commission to siibscrilx- nbsolutrlv. 

Unless more- th.nn two years have elapsed since the 
date on which the Company was entitled to com- 
mrnee business : — 

Estimated amount of preliminary expenses 

Amount paid or intc-nded to be paid tej any promoter. 

C>)nsideration for the payment. 

Rs. 

Name of promoter. 

Amount Rs. 

Consideration. _ 

D€i(rs of, arid parties to every tnaterial conirael (except 
contracts enUTcd into in the ordinary course of the 
business intended to be carried on by the Company 
or conlrac ts, other than contracts nppoinliriR or fixing 
the remuneration of a Managing Director or ManaR- 
ing Aijcnt, entered into niore than (wo years before 
the delivery of this statement. 


l imes and place at which the contracts or (opies ] 
(hereof may be inspected. 1 



Namc.s and arldrc.vses of the auditors iif die (iomnanv. 1 — ^ 

Full particulars of the nature and extent of the interest 
of every Director in the promotion of or in the pro- 
perty purchased or acquired by the C’ompany within 
the two years preceding the dale of this statement or 
proposeil to l>e acquired by the Company or where 
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the interest of such a Director consists in being a 
partner in a firm, the nature and extent of the interest 
of the firm, with a statement of all sums paid or agreed 
to be paid to him or to the firm in cash or shares, or 
otherwise, by any person cither to induce him to be- 
come, or to qualify him as, a Director, or otherwise 
for scr\Tccs rendered by him or by the firm in con- 
nection with the promotion or the formation of the 
Company. 


If it is proposed to acquire any business, the amount, 
as certified by the persons by whom the accounts of 
the business have been audited, of the net profits of 
the busines-s in respect of each of the three financial 
years immediately preceding the date of this sutc- 
incni provided that in the case of a business which 
has been carried on for less than three years and the 
accounts of which have only been made up in respect 
of two years or one year the above requirements shall 
have cfTcct as if references to two years or one year, 
a.s the case may be, were substituted for references 
to three years, and in any such case the statement 
shall say how long the business to be acquired has 
been carried on. 


(Signatures of the persons above named as Directors 
or proposed Directors or of their agents authorised 
in writing.) 



DaUd the 


day of 



THE THIRD SCHEDULE. 

FORM A. 

{Ste uctiom 6 and 151 .) 

Memorandum ok Association op a Company Limited by Shares. 

xst. n»e namr of ihe company is “ The Eastern Stream Packet Company, Limited.” 

and. — The registered office of the company will be situate in the province of Bombay 

, 3 ^f— The objects for wluch the company is established are ” the conveyance of passcnccrs 
and g^s m shim or boats between such places as (he company may from Umc to time deterrnine’ 
and the doing all such other things as arc incidental or conducive to the attainment of the above 

4 /A. — The liability of the members is limited. 

.. 5 ^A.— The share capital of the company is two hundred thousand rupees, divided into one 

thousand shares of iwo hundred rupees each* • 

We, the several persons whose names and addresses are subscribed arc desirous of K..- 
formed into a company in pursuance of this memorandum of association, and wc rcsDcctivr-lv 
to take the number of shares in the capital of the company set opposite our rcspcctit^ nam« 


Names, addresses and descriptions of subscribers. 


Number of shares taken by each 
subscriber. 


1. 

A.B. of 

f 

merchant 


•9. 

C.D. ,. 




3- 

E.F. 

1 


# « 

4- 

G.H. „ 

4 


% 4 

5. 

IJ- .. 


9P 

4 0 

6. 

K.L. „ 

$ 

91 

4 0 

7. 

M.N. „ 

f 

M 

# 4 


Total Shares taken. 


DaUd ths 

Witness to the above signatures. 


day of 


900 

25 

30 

40 

5 

10 


325 

»9 

X. Y., of 
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FORM B. 

(See sections 7 and 151.) 

o. — Co-- ev ^ „„ 

Memorandum of Association. 

ya . — I he objects for which the company is establi^h.^H an. “ »i,- -1 ♦ «... 

bclonginc; to members of the company, and the doing all such other thinara ^ insurance of ships 
ducive to the attainment of the above object.” ^ ^ incidental or con- 

4 ^^- — The liability of the members is limited. 

5//i.— Every member of the company undertakes to contribute to the assets of the comoanv 

>s a member, or within one year afterwards forpay- 
Ih^rn 1^ ^ liabilities of the company contracted before he ccas« to be a member, and 

the costs charges and expenses of winding up and for the adjustment of the rights of the c^Suion”« 
among themselves, such amount as may be required not exceeding one hundred rupees. 

\Ve, the several persons whose names and addresses arc subscribed, arc desirous of beinir 
formed into a company, in pursuance of tliis memorandum of association. ® 

Names, Addresses and Descriptions of Subscribers. 


Dated the 

Witness to the above signatures. 
X. Y. of 


I. 

A. B. of 

2. 

C. D. of 

3 - 

E. F. of 

4 - 

C. H. of 

. 5 - 

I. J. of 

6 

K. L. of 

7 - 

M. N. of 


day of 


Articles of Association to accompany preceding Memorandum of Association. 

Number of Members. 

1. The company for the purpose ofregistration is declared to consist of five hundred members. 

2. 1 tie directors hereinafter mentioned may, whenever the business or the association requires 
It, register an increase of members. 

Definition of Members. 

3. F.very person shall be deemed to have agreed to become a member of the company who 
insures any ship or share in a ship in pursuance of the regulations hereinafter contained. 

General Afeelin^s. 

4. The first general meeting shall be held at such time not being less than one month nor 
more than three montlis after the incorporation of the company, and at such place, as the directors 
mav determine. 

5 * ^ general meeting shall be held once in every year at such time (not being more than 

fifteen months after the holding of the last preceding general meeting) and place as may be prescribed 
by the company in general meeting, or, in default, at such time in the month following that in which 
the anniversary of the company s incorporation occurs, and at such place, as the directors shall 
appoint. In default of a general meeting being so held, a general meeting shall be held in the month 
next following, and may be called by any two members in the same manner as nearly as possible as 
that in which meetings arc to be called by the Directors. 

6. The above-mentioned general meetings shall be called ordinary meetings ; all other 
general meetings .shall be called extraordinary. 

7. The directors may, whenever they think fit, and .shall, on a requisition made in ssriting 

by any five or more members, call an extraordinary general meeting. , . 

8. Any requisition made by the members must state the object of the meeting proposed to be 
called, and must be signed by the requisitionisLs and depasited at the registered office of the company. 

9. On receipt of the requisition the directors shall forthwith proceed to call a general meeting . 
if they do not proceed to cause a meeting to be held within twenty-one days from the date of jW 
requisition being so deposited, the requisitionists or any other five members may themselves ca 
meeting. 

Proceedings at General Meetings. 

10. Fourteen days' notice at the least, specifying the place, the day and the hour ofmw^n^, 
and in case of special business the general nature of the business, shall be given to me m 
manner hereinafter mentioned or in such other manner (if any) as may be prescribed by 

in general meeting ; but the non-receipt of such a notice by any member shall not inv 
proceedings at any general meeting. . 

If. All business shall be deemed special that is tran.sacted at an ®**f®°*^(”**^/?^^ccounts 
all that is transacted at an ordinary meeting, with the exception of the jj^^ors and 

balance^hccts and the ordinary report of the directors and auditors, the *1**“®" »he auditors, 
other officers in the place of those retiring by rotation, and the fixing of remunerauon o 
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not present, the mccirng*! if^cLled^^n^thc'requISn^of the me / members is 

other case it shaJl stand adjourned to the same^dav in f n ^ dissolved ; in any 

of the cLp^y " ' “ chairman at every general meeting 

the .amt the"membe™c.!;t‘:!S™hr;m^^^ 

to time and from p plTc 7 'bur^o'bLln“eT,taS^ P-"- 

than the btni„ess'’.ef. un£i,thcd‘’rt "he teet'“g rm^lS’r‘‘ad'„rnm^tT^^^^ 

ration b^hfcSrn"h“it"rrSut“^nl^ C^L^cat^rertll !'“■. ‘'T' 

of proceedings of the company shall be conrlntivr ^ntry to that effect m die book 

or proportion of the votes recorded in favour of or against tL'^re^luh^o^^^^ proof of the number 

the chairman dir^ts, and thT?Slilt"orthTMli*^hSr‘^^ dcerrH''i ^ manner as 

at which the poll wa!s demanded ^ deemed to be the resolution of the meeting 

Votes of A1 embers. 

19. Every mem^r shall have one vole and no more. 

a.; No"-Sr^shLiri^"rmi,r;d'm°';ot:m'Lr^^ 

to the company have been paid. ^ niceling unless all monevs due fmm Kitt^ 


shall vole by proxy*^ long as a ra^mSon'of'itsSrKtore^'ar”'^ *’d P''‘”‘>’. ' Pcovided that no company 
of the Indian Companies Act, lots is for„ a accordance w.lh the provisions of section 8o 

hand of the appointee, or if such app<;in.er is a corporadom undil coZonl'al 

the m'^eti!;’ afpr'’o™?o^'’a cot^rador*'' "e is appointed to act 

icss<?L^ tinSu'lm ^SfhtTmrjf h^ldt^tlnVelt X'h'S? h'’”" 

a 4 . Any Imtrument appointing a proxy shall I in thetuoldlg I”™'"''' ™'" 

j Company, Limited. 

Limited, hereby appoint * being a Member of the Company, 

for me and on my behalf at the fordinarv or extraordma^. .u , ^ *o vote 

the company to be held on tlic ’""‘dav ^ may be] general mating of 

y * and at any adjournment 


at 


not 


Signed this 


day of 
day of 


Directorf. 

the subscribers of the memwLlirm o? ^ciaUom'"“ °*^**‘*^ directors shall be determined by 

for all the o7tI^elndTanKp'a^i<?Ac^^^^ shall. 

Powers of DiruUns. 

all such ’»wT;;^?Z^mt*'rarrn"o\t'!h^ ”’=«V -rcise 

modification thereof for the time being in force, or by thcS^arriclw rro"^JireH‘?' Z "^7 statutory 
comp^my in general meeting ; but no regulation made bv the ^ exercised by the 

m£date any peer act of the directots which would have iLen va'w ffTh^at' refuTadoL ha^t*! ^“eli 

Elections of Directors. 

as. The directors shall be elected annually by the company in general meeting 
. Business of Company. 

(Here insert rules as to mode in which business of insurance is to be conducted.) 

Audit. 


29. Auditors shall be appointed and their duuV* • 

and .45 of the Indian Companies Act, .9.3. or any «a.utX,Siradon“^emo 7 fo;* 
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in force, and for 
substituted for “ 
meeting.” 


this purpose the said sections shall have effect as if the word “ members ” were 
shareholders, and as if ” first general meeting ” were sui»tituted for “ statutory 


Notices. 


30. A notice rnay be given by the company to any member either personally or by sendine 
it by post to him to his registered address. ’ ® 


31. Where a notice is .sent by post, service of the notice shall be deemed to be effected by 
properly addressing, prepaying and posting a letter containing the notice and, unless the contrary 
IS proved, to have been cfTected at the time at which the letter would be delivered in the ordinary 
course of post. ^ 


Names, Addresses and Descriptions of Subscribers. 

“ I. A. B. of 
“ 2. C. D. of 
” 3. E. F. of 
“ 4. G. H. of 
“ 5 - I. J of 
“ 6. K. L. of 
“ 7. M. N. of 

Dated the day of 19 

Witness to the above .signatures. 

X. Y., of 


FORM C. 

{See sections 7 and 151.) * 

Memorandum and Artici.es of Association oh a C’ompany Limited by Guarantee, and iiavino 

A Shark Caimtai.. 

Memorandum of Association. 

tst . — The name of the company is " 1 he Snowy Range Hotel Company, Limited.” 

2nd . — The registered office of the company will be .situate in the province of Bengal. 

Zrd.—'Thc objects for which the company is established arc “ the facilitating travelling in the 
Snowy Range, by providing hotels and conveyances by seal and by land for the accommodation 
of travellers and the doing all such other things as are incidental or conducive to the attainment of 
the above object.” 

4//1. — 'fhe liability of the members is limited. 

5t/i. Every member of the company undertakes to contribute to the assets of the company 
in the event of its being wound up while he is a member, or within one year afterwards, for payment 
of the debts and liabilities of the company, contracted before he cea.scs to be a member, and the 
costs, charges and expenses of winding up tiic same and for the adjustment of the right.s of the contri- 
butories amongst themselves, such amount a.s may be required, not exceeding fifty rupees. 

Cit/i . — 'I he share capital C)f the company shall consist of five hundred thousand rupees, divided 
into five thousand shares of one hundred rupees each. 

We, the several persons whose names and addresses are subscribed, are desirous of being 
formed into a company, in pursuance of this memorandum of a.s.sociation, and we respectively agree 
to take the number of shares in the capital of the company set opposite our respective names. 



Name.s, addresses 

and drscriptions of subscribers. 

Number of shares taken by caeh subscriber 

‘ I. 

A. B. of 


200 

‘ 2. 

C. D. of ... 


25 

‘3. 

E. F. of ... 


30 

‘ 4 - 

G. H. of ... 


40 

‘ 5. 

I. .J. of ... 


*5 

‘ 6. 

K. L. of ... 


5 

■7. 

M. N. of ... 


10 



Total shares taken 

325 


Dated the day of 

Witnc-ss to the above signatures. 

X. Y., of 
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ArlicUs of AssocuUion to occompof^ preceding Memorandum of Association. 

1. The share capital of the company is Ave hundred thou^nd rupees, divided into Ave 
thousand shares of one hundred rupees each. 

2. The directors may, with tlie sanction of the company in general meeting, reduce the amount 
of shares in the company. 

3. The directors may, with the sanction of the company in general meeting, cancel any 
shares belonging to the company. 

4. All the articles of Table A of the Indian Companies Act, 1913, shall be deemed to be 
incorporated with these articles and to apply to the company. 

//ames. Addresses and Descriptions of Subscribers. 


Dated the 

Witness to the above signatures. 
X. Y., of 


” I. 

A. B. of 

” 2. 

C. D. of 

“ 3. 

E. F. of 

“ 4* 

G. H. of 

“ 5. 

I. J. of 

“ 6. 

K. L. of 

“ 7- 

M. N. of 


day of 


, merchant. 





FORM D. 

{See Sections 8 atid 151.) 

Memorandum and Articles op Association of an UNLiMtTED Company having a share Capital. 

.Memorandum of Association. 

\st . — The name of the company is “The Patent Stereotype Company.” 

2nd . — The registered ofAcc of the company will be situate in the province of Bomaby. 

•yd . — The objects for which the company is established are “ the working of a patent method 
of founding and casting stereotype plates of which method P. Q.., of Bombay, is the sole patentee.” 

We, the several persons whose names are subscribed, are desirous of being formed into a 
company in pursuance of this memorandum of association, and we respectively agree to take the 
number of shares in the capital of the company set opposite our respective names. 



Names, addresses and descriptions of subscribers. 


Total Shares taken 


I Number of shares taken by each 
subscriber. 


I* 

A. B. of 


• • • 


• •• 

• • 

2 . 

C. D. of 



• •• 


• • 

3- 

E. F. of 



• • « 


• » 

4- 

G. H. of 




• • • 

a • 


I. J. of 


• • • 



• • 


K. L. of 

• « • 




• • 

7- 

M. N. of 


• •• 

• • • 

• •• 

■ • • 


3 

2 

1 

2 

2 

I 

1 

12 


Dated the 

Witness to the above signatures. 
X. Y., of 


day of 


*9 


Articles of Association to accompany the preceding Memorarulum of Association. 

1. The share capital of the company is twenty thousand rupees, divided into twenty shar^ 

of one thousand rupees each. ^ 

2. All the articles of Table A of the Indian Companies Act, 1913, shall be deemed to be incor 
porated with these articles and to apply to the company. 

C.C.M.-225 
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Names, Addresses and Descriptions of Subscribers. 



“ I. 

A. B. of 

, merchant. 


“ 2. 

C. D. of 

• 


“ 3. 

E. F. of 

• 


“ 4- 

G. H. of 

1 \ 


“5. 

I- J- of 



“ 6. 

K. L. of 



“ 7- 

M. N. of 


Dated the 


day of 

*9 

Witness to the above signatures. 



X. Y., of 





FORM E. 

As REQUIRED BY PaRT II OF THE ACT. 


{See Section 32.) 

Summary of Share Capital and Shares of the 
to the day of tg 

ordinary general meeting in 19 .) 

Nominal share capital Rs. divided into* 1 shares of Rs. 

shares of Rs. 

Total number of shares taken up* to the day of lo 1 

which number must agree with the total shown in the list as held by existine I 
members. ' ® j 

Number of shares issued subject to payment wholly in cash 

Number of shares issued as fully paid up ollrcrwisc than in cash 

Number of shares issued as partly paid up to the extent of per share otherwise 
than in cash 


Company, Limited, made up 
(being the day of the first 




fTherc has been called up on each — of shares 
There has been called up on each — of shares 

There has been railed up on each — on shares R5 

♦Total amount of calls received, including payments on application and allot- 
ment 


each. 


each. 


ot- I 
... ) Rs. 


Total amount (if any) agreed to be considered as paid on shares which have 
been i.ssucd as fully paid up otherwise than in cash 


VC I 

... J Rs. 


Total amount (if any) agreed to be considered as paid on shares which have I 
been issued as partly paid up to the extent of per share ... J Rs. 

Total amount of calls unpaid Rj. 

Total amount (if any) of sums paid by way of commission IH respect of shares or ) ’ ' 
debentures or allowed by way of discount since date of last summary... )Rs. 

Total amount (if any) paid on §sharcs forfeited ...Rs, 

Total amount of shares and stock for which share-warrants arc outstanding ...Rs. 

Total amount of share-warrant i.vsucd and surrendered respectively since 1 
date of last summary. ... f Rs. 

Number of shares or amount of stock comprised in each share-warrant Rs. 

Total amount of debt due from the company in respect of all mortgages and I 
charges which arc required to be registered with the registrar under this >Rs. 

Act ... J 


• When there arc shares of different kinds or 
amounts (r.g., Preference and Ordinary of Rs. 
aoo or Rs, too) state the numbers and nominal 
values separately. 

t Where various amounts have been called 


or there are shares of different kinds, state them 
J^Indude what has been reedved on forfeited 

“r^i^.SeiS^.fn'lS-berofsh.rcsf^ 
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List of persons holding shares in the Company^ Liinited» on the day of 

19 , and of persons who have held shares therein at any time since the date of the last return, 

showing their names and addresses and an account of the shares so held. ’ 


c 

a 


c 

o 

o 


u 

V 

to 


.S 

S’ 

c 

c j2 
-3 

o 

• 

I'- 

lu 


Names, 
Addresses and 
Occupations. 


Account of Shares. 


.2 

V 

2 

<4 

Z 


V 

2 

A 

C 


i) 

•S 

li 

U4 


§ 

< 


V 

u 

u 

o 

c 

o 

<9 

a 

3 

o 

u 

O 


^ O 

li 

^ to 

E 

S.2 2 

3 X c 
^ o C 


o ni e 


fc 






3 

o 

.0 


^ f 3 
¥i ^ JS 

u c 

Mi 




>• 

q; CO 7 ^ c3 




V 

6 

3 

Z 


c « o 


V 

i/i 


E rg 2 



Names and addresses of the persons who are the Directors of the 
on the day of ig 


, Limited, 


Names. 


Addresses. 


Names and addresses of the persons who are the managers of the 
on the day of 


Names. 


, Limited, 



Addresses. 


Note.— B anking companies must add a list of all their places of business. 

. , L r . » hereby certify that the above list and summary truly 

and correctly states the facts as they stood on day of ig ^ ^ 

(Signature) . 

(State whether director, manager or secretary). 


• State the aggregate number of shares 
forfeited (ifany). 

t The aggregate number of shares held, and 
not the distinctive numbers, roust be stated and 
the column roust be added up throughout so 
as to make one total to agree with that stated 
in the sununary to have l^eo taken up. 

X When the shares are of different classes, 
these columns may be sub>dividcd so that the 
number of each class held or transferred may be 


shown separately. 

§The date of registration of each transfer 
should be given as well as the number of shares 
transrerred on each dale. The particulars should 
be placed oppmite the name of the transferor 
and not opposite that of the transferee, but the 
name of the transferee may be inserted in the 
remarks column immediately opposite the 
particulars of each transfer. 


1796 


The Civil Court Manual (Imperial Acts). 


|ScH. Ill 


’ ... 


• • • 

• • • 


^9 

u. 2 

ii" 


g W5 C 

a .5 H 

JZ 

c 3 i 

V-jO 2 

I -5 

C 
C f1 

a 

•— t/i ' 


g.l^.s 

«*o >« 

u § >• 

.5 &5 

= S-vT 
-C 3 -o 

o 

■c 2 S 
5-^ 


c -5 o 

i 3 «'•= 

« o -Kx 

Is J-S 

p u ^ C 

. a2 « 

e g 

) o ^ 0 8 

c.ls s 

O y> t. .S 

E-S ts » 
■ C u 

O -O 8 ® 

“ s - 

> US 
•S ^'.S XJ 

•d i 3 

J « ^ 

5 E- er 
.3: c 5 ^ 

S'^'S.C 
^ t S.S 


Cfc c 

X o tf 
c J 

c s c» 

'=X 5 
3 > S 

S o 
2 S B 

^.S2 3 
il o »» 
U c 
c U 
^ CLi> 

fc 

•2's^ 

^ ts 
a o • 

T“ « 

1-0 "S' 

:ss 

^ C c 

* >v 3 


i-S§ 

fc § 
S'3-g 

5 

S-- - 

2 i> o 

^ c ♦- 
^ a c 

c T3 3 

.2-^ §• 

u £r« 

3 

*2^5; 

«25' 

w- u . 

{j- O u 

° iJ. 

C*s rt 

•r .2 t; 

5 « c 
^ >«: 


T:S 

w w 
^ ° 
T s 

3 

a o 
S E 

I 5 

— “V 
-a C 


11^ 

X C 

> ^ c 

^■S g 
^ -r o 
O S^S 


Ui 

o 

$ X 

£| 

Sea 

U3 ^ 

> o 

2 2 

2 2 

ii 

Is 


i g’g 

■n5 
> = 

4i « 
1-^ 

= S 

<2 S 

U 

<0 

k« •f* ^ 
C» ^ Prt 

_S Vi^ 3 

o^ a 
® 2'c 

S si 

.1 

■i'sC 

I a-s 

£ u w 
O O ^ 

u 


O 

*" (9 
uTJ 

® « 
c-s 

u ^ 

•Ste 

<- o 

o c 

V 

V r 

11 
t» g 

c 

o e 
u ^ 

|i| 

^ 3s 
fell 

^ c 2 

a c .O 


= 3 ^i| if 

I? lf>i 

gisp 3l 

i;ij*s 2 . 05^1 



• J= C 

Is-ii 

^ M 

6 :| 


2 -S ! 

w > J= 

S‘C 

3 g 2 

si> : 

a.S • 
o.^ • 

a ^ 

'3 t> r^ 

ii‘o 

eTS^S 

■B's ; 

a ^ 

■se : 


•o 
c 2 
<« E 

-s-i? 

3 -“a 
-o'E « 

•a C ^ 
S 4J c 


• • • e • • • 

• • • .3 • • • 


l^-l 

ll®; 


<J * 3-3 t 13 

B 3“;?W 3 

5< Q a 


II 

S.S 


MC 
s- a a 

cxii-S 

^ : ; 

■8 i'E 

3 *1.^: 

.3«g- 

0 cO 

li| 

•S^J 

3 

(/> 




i 2 'm g 

-4f| 

« J3« V 

-*5? sJ 

cQ-o*® 


isi 

§|-g 


•.T3 2 
•i-? ®- 


js .3 

M 0 


- 1 S^ 1 

iJI-S • 

S!l K*c J 

•3 ^3 o A 


otsto* 5 
228“ 

§111 


III If 


i^g 

r $*** I* ? 

a z M <9 a 


fis 

Pi 

59 f 


(/> 

Oi 

Z s 
'ox 

scS 

Xm 

o £ 

w ^ 
•« V 
. M 




■sf 

2-1 

ll 

:-9 


C P 

ll 


iril 


CAPITA AND LIABILITIES. PROPERTY AND ASSETS. 


SCH. Ill] 


The Indian Companies Act (VII of 1913) 


1797 



5 = u X c g 


I 

9. O 


■art_.o 5 _^li f 


o i « <3 « 


O > V .5 ■ ■ ^ ^ 2 

iIos^fiP-- 8 bu 
tev— sk^^pS ® 

•s ^^SkiSlfch': 


^ § S-S-SJS^o-S £. 


V 

a o 
1§ 
>s i 


■§ c 

I S 

C ^ 

• M 

S 

: 3 ai 

c r 
•- ^ 
ju C 

*o 

e« ^ 
u o 
c» > 
!> *** 

P b 


> Oi 


« u u 
o : 

Si 

s S S 

*2 ^ 

C S 

111 

S 

I s.^ « 

J i y £ 

1,1 ui s 

? C 3 S u- 
S ^~.§ O 
a-i c « 

" 5 f “ = 1 , 

c rt S c c 

i — 2 w 
o E a 


: ^ A 

E-o 

c 

cQ 

*113 

> 

c J« 

C w 

s ^ 

St 

c o 

• mm mm 

•A 

= s 

3 c I 

« o 60 

C-5.S 

•r « 2. 
f > 60 ' 

2 .S • 

JS o ^ ■ 
CO 


C^-o : 

•a c S • 

■§i a 

0 U 3 

S 0-0 
■55 C g 

3 u Ct 

1 5 >v 

u c = 

f.S'S . 

c ^ 

g-0 ii • 

s vT 2 

- §~ 

> .c 

0 V> o 

O.s 2 ^. 

■« §.§'• 
^ ® c — i 

C f V! ^ . 

C S 605 j 

§ g.S ®-l 
2 u.i 

•- S..' 


V 

mO 

u 

"3 ^ 

t t 
t ‘£'5 

— Q-S. 

c 2 

•-So. 
c 'C^ 

c bji 

§4 2 

s|i 

4 

C' O <-v 


> u 
2 O 

« 2 

2 2 
O < 

§22 
tf s 

U u ^ 

y C.= 


ia ^ o 

2 = s 
£ 


TZ C 
2 ^ 


5 fz 
^ § 


s 

|g. 

g*® 

< o ^ 

^ u 
^ u O 

^ is O 
ST 2 

o < 
c ^ 

PI C H 



• «o 

• t • 


ii« 

<q c h 

e 

1 o I 

S 


O4X 


pq 

s ^ 

*S js 

p« 

c 

S': 

■•V S 

'^1 

s 

21 

li 

jKtS . 

^ *2 W 

3 .2 *5 
«- o 


s*s ‘ST" 


o 

S 

ii 

<1 ^ 
M to 

2 

•C §6 

2.S o 

u ^ 

KC'O 

b 


1 1 
a ® 


. 1 : 

llg 

.§s S 

*a ^ ^ 

Z o > 

<c ^ 


m *3 b 


Ffsl 

r ?T3 

g’S-o® 

■|s-s 

I ii 5 « 

|.s y- 

n ^ 

A ‘S 


Q I : 

I gt 
35 ^ 

y CO O 
Z 5 Oo 

SI J 


U 

u 

S§ 

Sll 

g Ci« ^ 
V i> U 

?a-s 

U3<0 

^ w u 

000 

U 4 U« U« 


D 'S ” 

g " 60 

1 a-s 

£ Jl 

rt et'^ 

s: >2 

X j-'S 
M u ^ 
2-3 0 

2 u u 

o 

c c-S 


0 

ij 

«s 

ii 

2 e* 

1 ® 

►So 


•2.C , .i-.s 


gr-= 

*2 1.*? 
^ i, 

3- I 

< c Sc 
>u. 


■ k. .« 

§S.2 

f S.C/5 

i 5 « 

o 5 .5 

2 


CovnNOENT Liabilities — 

Claims against the company not acknowledged as 


CAPITAL AND LIABILITIES. PROPERTY AND ASSETS, 

debts 

Money for which the company is contingently 
liable 

•#« 9 9 9 

(Showing separately the amount of any guaran- 
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FORM G. 

{Set Sulion 136.) 

Form op Statebjent. to be published by Banking and Insurance Companies and Deposit, Pro- 

. viDBNT, or Benefit Societies. 

The share capital of the company is Rs, divided into shares of Rj 

each. 

•K-r number of shares issued is Calls to the amount of Rs. per 

share have been made, under which the sum of Rs. has been received ^ 

The liabilities of the company on the thirtyfirst day of December {or thirtieth of June) were— 
Debts owing to sundry persons by the company : 

Under decree, Rs. 

On mortgages or bonds, Rs. 

On notes, bills or hundis, Rs. 

On other contracts, Rs. 

On estimated liabilities, Rs. 

The assets of the company on that day were : 

Government securities [slating them], Rs. 

Bill of exchange, hundis and promissory notes, Rs. 

Cash at the Bankers, Rs. 

Otiicr sccuriiics, Rs. 


•[FORM H. 

{See Sulion 277.) 

Information to de supfued ,n or in ADomoN to the information contained in the 

Balance-Sheet of a Company referred to in Part X 


deemed. 


1 

2 


Liabililiet. 

Swnmary 0/ AuOiorued Share Capital and Issued Share Capital. 

Kedeemable Preference Shares, stating date on or before which the shares are or are liable to be re- 


3 

4 

5 

6 


8 

9 


Debentures stating the nature of the security. 

Redeemed debentures which the Company has power to re-issue 

Uam [a) suured, stating the nature of the suurity (6) unsecured. 

Loans from Banks : — 

(a) Secured, stating the tuxiure of the suurity • 

(b) Unsuured. * 

Profit and Loss Account, showing {unless disclosed in a separate account) 

Balance as per previous Balance-Sheet. 

Appropriation thereof. 

Profit since last Balarue-Sheet. 

Contingent Liabilities. 

Arrears of Cumulative Preference Dividend. 

Assets. 

are arrived at^^^^ sufficient particulars to disclose their general nature, and stating how their values 

2. Preliminary expenses, so far as not written off. 

written %f incurred in comuction with any issue of Share Capital or Debentures, so far as not 

If it is shown as a separate item in or is otherwise ascertainable from the books of the Company, or 
from any contract for the sale or purchase of any property to be acquired by the Company, or from any documents 
in Uu possession of tlu Company relating to the stamp duly payable in respect of any such contract or the convey- 
ance of any such property the amount of the goodwill and of any patenU and trade marks a. so shown or ascer- 

UXUiCQ^ 

. ud'- /"-T? ^n Cfital, so far as not written off, showing the Share Capital on which and the rate 
at which inteust has been paid out of Capital during the period to which the accounts relate. 
b. Ducount allowed on shares issued, so far as not written off. 

7. Commbsion paid or alloimd in respect of any shares or debentures, so far as not written off. 

9 Parlicutarl^sh^ng or trustees on their behalf to purchase shares in the Company. 

,t L loons which during the period to which the accounts relate have been made 

either by he Company or by any other persm under a guarantee from or on a security provided by the Company to 
any director or officer of the Company, including any such loans which were repaid duruig the said period; 


* If the company has no capital divided into 
shares, the portion of the statement relating to 
capital and share must be omitied. 


LEG. REF. 

•This form was inserted by S, 12 a of Act 
XXII of 1936. ^ 
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and 


ti A . ^ode in manner aforesaid to any director or officer ai ur 

tile period aforesaid and outstanding at the expiration thereof! ^ Jpc at at^ tme before 

/ \ L 1 r- 

nr i. ^ ^ amount paid to the Directors as remuneration for their sem^^t • r 

*/^^\ ^ P ’ 'There shall not be required to be shown : 

j I ^ ^ Company the ordinary business of which includes the lendina nf / 

made by the Company in the ordinary course of its business ; fneimg of mon^, loans 


or 


,k j by the Company to any emplryee of the Company if the loan does not exceed 

trljiTnl beeJmadeiTj'dJ^^Zt^l 

icee adopUd or about to be adopted by the Company with respect to loans to its employees. ^ ^ 

Mote (2). fhe foregoing shall not apply in relation to a Managing Director of the Comban-r and in 

t b^nclded ^ *■'' the Company tLe shall not bereqLd 

to oe mctudea in the said total amount any sums paid to him except sums paid by way of directors' fees 

by sectLn%2A Balance-Sheet shall dhclL the particulars' required 


THE FOURTH SCHEDULE 
(See Section 290.) 
Enactments Repealed. 


I 

2 

Year. 

No. 

1882 

VI 

1887 

VI 

>89* 

XII 

'895 

XII 

>899 

1 IX 

*900 

IV 

t 9 »o 

IV 


Subject or short title. 


Extent of repeal 


The Indian Companies Act, 1882. 

The Indian Companies Act (1882) 
Amrntmcnt Act, 1887. 

The Amending Act. 1891. 


The Indian Companies (Memo- 
randum of Association) Act, 

The Indian Arbitration Act, 1899. 


j The Indian Companies (Branch 
Registers) Act, 1900. 

The Indian Companies (Amend- 
merit) Act, 1910. 


So much as has not been 
repealed. 

The whole. 

So much of the Second 
Schedule as relates to 
the Indian Companies 
Act, 1682. 

The whole. 


The second proviso to sec- 
tion 3 relating to the 
Indian Companies Act, 
1882. 

The whole. 

The whole. 


APPENDIX I. 

(Table B in schedule to Act XIX of 1857.)* 

Regulations for Management op the Company. 

Shares. . 

J’ , person shall be deemed to have accepted any share in the Company unless he has 
cstificd his acceptance thereof by writing under his hand in such form as the Company from tunc 
to time directs. 

The Company may from time to time make such calls upon the shareliolders, in 
pt all moneys unpaid on tlicir shares, as they think fit, provided that twenty-one days’ noucc 
IS given of each call ; and each shareholder shall be liable to pay the amount of calls so made w 
the persons and at the times and places appointed by the Company. , . 

3 * A call shall be deemed to have been made at the time when the resolution au 
auch call was pas.sed. - 

, _ ^ LEG. REF. The Table is r^roduced here as an Appendix 

A Indian Companies for convenience ofrcfercnce# 

Act VII of 1913. 
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4. If, before or on the day appointed for payment, any shareholder docs not pay the amount 
of any call to which he is liable, then such shareholder shall be liable to pay interest for the same 
at the rale of 5 per cent, per annum from the day appointed for the payment thereof to the time 
of the actual payment. 

5. The company may, if they think fit, receive, from any of the shareholders willing to advance 
the same, all or any part of the moneys due upon their respective shares beyond the sums actually 
called for, and upon die moneys so paid in advance, or so much thereof as from time to time exceeds 
the amount of the calls then made upon the shares in respect of which such advance has been made, 
the Company may pay interest at such rate as the shareholder paying such sum in advance and 
the Company agree upon. 

6. If several persons are registered as joint holders of any share, any one of such persons may 
give effectual receipts for any dividend payable in respect of such share. 

7. The Company may decline to register any transfer of shares made by a shareholder who 
is indebted to them. 

8. Every shareholder shall, on payment of such sum not exceeding eight annas as the Com- 

pany may pre-scribe, be entitled to a certificate, under the common seal of the Company, specifying 
the share or shares held by him, and the amount paid up thereon. ° 

9. If such certificate is worn out or lost, it may be renewed on payment of such sum not 

exceeding eight annas, as the Company may prescribe. ’ 

to. The transfer books shall be closed during the fourteen days immediately preceding the 
ordinary general meeting in each year. ® 

Transmission of Shares. 

ti. The executors or administrators or representatives of a deceased shareholder shall be 
the only persons recognized by the Company as having any title to his share. 

12. Any person becoming entitled to a share in consequence of the death, bankruptcy or 
insolvency of any shareholder, or in consequence of the marriage of any female shareholder or in 
any way other than by transfer, may be registered as a shareholder upon such evidence being pro- 
duced as may from time to time be required by the Company. 

13. Any person who has become entitled to a share in any way other than by transfer may 
instead of being registered himself, elect to have some person to be named by him registered as a 
holder of such share. 

14. The person so becoming entitled shall testify such election by executing to his nominee 
a transfer of such share. 

* 5 * instrument of transfer shall be presented to the Company accompanied with such 

evidence as they may require to prove the title of the transferor, and thereupon the Company shall 
register the transferee as a shareholder. 


Forfeiture of shares. 

16. If any shareholder fails to pay any call due on the appointed day, the Company may 
at any time thereafter, during such time as the call remains unpaid, serve a notice on him; requiring 
him to pay such call, together with any interest that may have accrued by reason of such non-pa^ent 

i,- k ^ further date, and a place or places, being a place or places at 

which calls ol the Company arc usually made payable, on and at which such call is to be paid • it 
shall also state that, in the event of non-payment at the time and place appointed the 

respect of which such call was made will be liable to be forfeited. ^ ” 

18 If the requisitions of any such notice as aforesaid are not complied with, any share in 
effect ^ forfeited by a resolution of the directors to that 

K forfeited shall be deemed to be the property of the Company, and may 

be disposed of m such manner as the Company thinks fit. ^ ^ 

20. Any shareholder whose shar« have been forfeited shall notwithstanding be liable to oav 
to the Company all calls owing upon such shares at the time of the forfeiture. ^ ^ 

Increase in Capital. 

•21. The Company may, with the sanction of the Company previous»y given in general 
meeting, increase its capiUi. e 7 r y given in general 

■, l''"'' n™ 'harw shall be considered as part of the orieinat 

capital and shall be , object to the same provisions in all respects, whether with referent ^hi 

?:ro'f"'th/ “rlgin^f «piSh"'“^' - othenvise. as if i, Tad'^b^^" 

General Meetings. 

23. The firtt general meeting shall he held at such time, not being more than twelve months 
after the incorporation of tlic Company, and at such place as the directors may determine " 

b/'.‘he'd'‘irio«."'' *>' de.cTincd 


t -T-L L LEG. REF, follows: “ . 

* The bracketted portion read originally as 

cc;m.-226 


- day of •» 
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the Du^se for whth^*' least, specifying the place, the time, the hour of mecUng, and 

o,hc?'r„nc?yt;^ rj;.*rbT;r^srr'S by'^h'^e'eSpatf ^ “ -» 

rccu.^ 

a, ,ho ^rc.is.l'ldTmc: of'’.t'^C„lpat“"''°''‘" ''’'" *" ®‘"'’ 

unless a^nnnf?»n^nf k *fl‘ any meeting, except the declaration of a dividend, 

shill "‘^.'^'archolders IS present at the commencement of such business : and such quorum 

(hr tim. ^‘hat IS to say) ; if the shareholders belonging to the Company at 

(hrrr K ““"^ibcr, thc quorum shall be five : if they exceed ten, 

onr for . ^ ^ quorum one for every five additional shareholders up to fifty, and 

f ^ " additional shareholders after fifty, with this limitation, that it shall not be neces- 

sary tor any quorum in any ease to exceed forty. 

1 i ^^1 If'Nithin one hour from thc time appointed for thc meeting the required number of 
snaijholdcrs is not present, the meeting, if convened upon thc requisition of thc shareholders, shall 
e isso \c . in any other ease it shall stand adjourned to thc following day at the same time and 

place ; and it at such adjourned meeting the required number of shareholders is not present, it shall 
be adjourned sine die. 

.. 34- fhe chairman (if any) of thc Board of Directors shall preside as Chairman at every 
meeting of thc Company. 

, 35’ such chairman, or if at any tnccting he is not present at thc time of holding 

he same, thc shareholders present shall choose some one of their number to be chairman of such 
meeting. 

3^- chairman may. with the consent of the meeting, adjourn any meeting from time 

♦ 1 place : but no business shall be transacted at any adjourned meeting 

0 er tlian (lie business left unlinished at thc meeting from wliich the adjournment lcK>k place. 

37- At any general meeting, unless a poll is demanded by at least five shareholders, a decla- 
ration by (he chairman that a resolution has been c.arricd, and an entry to that effect in thc book 

01 proceedings of (he Company, shall be suffu i'*nt evidence of tlic fact, without proof of the number 
or proportion ol the votes recorded in favour of or against such resolution. 

38. If a poll is demanded in manner aforesaid, thc same shall be taken in such manner 
as thc chairman diret ts ; and the result of such poll shall be deemed to be thc resolution of the Com- 
pany in general meeting. 


Votfi of Shoreholders. 

30- Evers' shareholder shall have one vole for every share up to ten ; he shall have on addi- 

lional vote for f vrr>' five shares beyond the first fen shares up to one hundred, and an additional 

vote for every ten shares held by him l)«‘yond the first hundred shares. 

4^^- if *^ny sliareholdrr is a lunatic or idiot, he may vote by his committee ; and if any share- 
holder is a minor, he may vote by his guardian, or any one of his guardians if more than one. 

.^.i. If more persons than one arc jointly entitled to a share or shares, (he person whose h.^nic 
stands first in the register of shareholders as one of thc holders of such share or shares, and no ol c , 
shall be entitled to vote in respect of the same. 

42. No shareholder shall be entitled to vote at any meeting unlc.ss all calls due from him ha^ 

been paid, nor until he shall have been possciwed of his shares three calendar months, . jq 

shares shall have been acquired or sliall have come by bequest, or by marriage, or by succe^ 

an intc titc’s estate, or by any deed of settlement after thc death of any person who shal 
been entitled for life to thc dividends of such shares. 

43. Votes may be given either personally or by proxies; a proxy shall be 
writing under the hand of the appointer, or, if such appointee is a corporation, under their 
seal. 

.pj. No person shall be appointed a proxy who is not a shareholder, and the 
appointing him shall be deposited at the registered office of the Company not 1^ •,^trumcn* 
hours before thc lime of holding thc meeting at which he proposes to vote ; * ^tion. 

appointing a proxy shall be valid after the expiration of one month from the dale o! its 
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Directors. 

45. The number of the directors, and the names of the first directors shall be determined 
by the subscribers of the memorandum of association. 

.16. Until directors are appointed, the subscribers of the memorandum of association shall 
for all the purposes of this Act be deemed to be directors. 

Powers of Directors. 

47. The business of the Company shall be mana^^ed by the directors, who may exercise 
all such powers of the Company as are not by this Act or by the articles of assot iation (if any) declared 
to be exercisable by the Company in general meeting, subject nevertheless to any regulations of 
the articles of association, to the provisions of this Act, and to such regulations, not being inconsistent 
with the aforesaid regulations or provisions, as may be prescribed by the Company in general meeting, 
but no regulation made by the Company in general meeting shall invalidate any prior act of the 
directors which would have been valid if such rq^lation had not been made. 

Disquali/icalion of Directors. 

48. The office of director shall be vacated — 

if he holds any other office or place of profit under the Company ; 
if he becomes bankrupt or insolvent ; 

if he is concerned in or participates in the profits of any contract with the Company ; 
if he participates in the profits of any work done for the Company. 

But the above rules shall be subject to the following exceptions .* — that no director shall vacate 
his office by reason of his being a shareholder in any incorporated Company which has entered into 
contracts with or done any work for the Company of which he is director ; nc\crthcless he shall 
not vote in respect of such cotitract or work ; and, if he docs so vote, his vote shall not be counted, 
and he shall incur a penalty, not exceeding five hundred rupees. 

Rotation of Directors. 

49. At the first ordinary meeting after the incorporation of the Company the whole of the 
directors shall retire from office j and at the first ordinary meeting in every subsequent year, one- 
tlurd of the directors for the time being, or, if their number is not a multiple of three, then the number 
nearest to one-third, shall retire from office. 

5 ®* The one-third or other nearest number to retire during the first and second years ensuing 
Uie incorporation of the Company shall, unless the directors agree among thcntselvcs, be determined 
by ballot ; in every subsequent year the one-third or other nearest number who have been longest 
in office shall retire. 

51. A retiring director shall be re-cligiblc. 

52. 1 he Company at the general meeting at which any directors retire in manner aforesaid 
shall fill up the vacated offices by electing a like number of persons. 

53. If at any meeting at which an election of directors ought to take place no such election 
is made, the meeting shall stand adjourned till the next day, at the same lime and place, and, if at 
such adjourned meeting no election takes place, the former directors shall continue to act until new 
directors arc appointed at the first ordinary meeting of the following year. 

54 - The Company may from time to time, in general meeting, increase or reduce the number 
of directors, and may also determine in what rotation such increased or reduced number is to go 
out of office. 

55 * Any casual vacancy occurring in the Board of Directors may be filled up by the Directors ; 
but any person so chosen shall retain his office so long only as the vacating director would have re- 
tained the same if no vacancy had occurred, 

Proceedings of Directors. 

56. The directors may meet togctlicr for the despatch of business, adjourn and otherwise 
regulate their meetings, as they think fit, and determine the quorum necessary for the transaction 
of business ; questions arising at any meeting shall be decided by a majority of votes ; in case of an 
equality of votes, the chairman, in addition to his original vote, shall have a casting vole ; a director 
may at any time summon a meeting of the directors. 

57. The directors may elect a cliairman of their meetings and determine the period for which 
he is to hold office ; but if no such chairman is elected or if at any meeting the chairman is not 
present at the lime appointed for holding tlie same, the directors present shall choose some one of their 
number to be chairman of such meeting. 

58. The directors may delegate any of their powers to committees consisting of such member 
or members of their body as they think fit : any committee so formed shall, in the exercise of the 
pow'crs so delegated, conform to any regulations that may be imposed on them by the directors. 

59 - A committee may elect a chairman of their meetings : if no such chairman is elected, 
or if h^c is not present at the time appointed for holding the same, the members present shall choose 
one of Uieir number to be chairman of such meeting. 

fit’* A committee may meet and adjourn as they think proper : questions at any meeting 
shall be determined by a majority of votes of the members present ; and in case of an equal division 
of votes, the chairman shall have a casting vote. 

61.^ All acts done by any meeting of the directors, or of a committee of directors, or by any 
wrson acting as a director, shall notwithstanding that it be afterwards discovered that there was some 
defect in the appointment of any such directors or persons acting as aforesaid, or that ihc)' or any of 
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lo'bcT dirtr *'=“' '•“'y ^PPo-««l and wa, q„aUfind 

7**11 cause minutes to be made in books provided for the ourDo«a_ 

(I) of all appointments of officers made by the directors ; » r me purpose— 

o f n of dircctoi^ present at each meeting of directors and committees of director, . 

(3 of a orders made by the directors and committees of directors ; and ‘directors , 

con>miuccs°Lr P™«'dmgs of meetings of the Company, and of the directon and 

And any such minute as aforesaid if sicrncd by any Dcrscn Dumortintr Ka u • 

?urth™ pmff -“‘-We in® evidenc^ w 1 ZS “4 

a'^pTniS ruid hl:'he^d^t '^Z eTlv^d:”' “ 

J- J directors may, with the sanction of the Company in general meeting declare a 

dividend to be paid to the shareholders in proportion to their shares. 

tbePn^oe. ***'^ jiirectors may before recommending any dividend, set aside out of the profits of 

dk iHen^^ ‘ proper as a reserved fund to meet contingencics.or for equalizing 

orim nlr? Ihe" ''’O'-'” connected with the business of the Smpany! 

sernH,;?77 ? ^ '.u'lt ***'' may invest the sum so set apart as a reserved fund upon such 

securities as the>, with the sanction of the Company, may select. ^ 

nf ^ difcctors may dcduct from the dividends payable to any shareholder all such sums 

ol money as may be due from him to the Company on account of calls or olhcr\\'isc. 

67. Notice of any dividend that may have been declared shall be given to each shareholder 

Z^rl n registered place of abode : and all dividends unclaimed for three 

years, after having been declared, may be forfeited by the directors for the benefit of the Company. 

68. No dividend shall bear interest as against the Company. 

Accou/ils. 

69. Once at the least in every year the directors shall lay before the Company in general 

meeting a statement of the income and expenditure for the past year made up to a date not more 
than three months before such meeting. ^ 

70. The statement so made shall show, arranged under the most convenient heads, the 
amount ol gross income, distinguishing the several sources from which it has been derived, and the 
amount of gross expenditure, distinguishing the expense of the establishment, salaries, and other 
like matters ; every item of expenditure fairly chargeable against the year’s income shall be brought 
into account, so that a just balance of profit and loss may be laid before the meeting ; and in cases 
where any item of expenditure which may in fairness be distributed over several years has been 
incurred in any one year, the whole amount of such item .shall be stated, with the addition of the 
reasons why only a portion of such expenditure is charged against the income of the year. 

7 j' A balance-sheet shall be made out in every year, and laid before the general meeting 

such balance-sheet shall contain a summary of the properly and liabilities 
of the Company arranged under the heads appearing in the form annexed to this table, or as near 
thereto as circumstances admit. 

I !• ^ printed copy of such balance-sheet shall, seven days previously to such meeting, be 

delivered at or sent by post to the registered address of every shareholder. 

Audit. 

73 - 7 *^^ accounts of the Company shall be examined, and the correctness of the balance* 

sheet ascertained by one or more auditor or auditors to be elected by the Company in general meeting. 

74. If not more than one auditor is appointed, all the provisions herein contained relating 
to auditors shall apply to him. 

75 - r^bc auditors need not be shareholders in the Company; no person is eligible as an 
auditor who is interested othcru’isc than as a shareholder in any transaction of the Company ; 
and no director or other officer of the Company is eligible during his continuance in office. 

. 76* The election of auditors shall be made by the Company at their ordinary meeting, 

iF there arc more than one, at their first ordinary meeting in each year. 

77 * The remuneration of die auditors shall be fixed by the Company at the time of diw** 
election. 

78- Any auditor shall be rc-rligibic on his quitting office. ^ . 

79 * If any casual vacancy occurs in the office of auditor, the directors shall forthwith c 
an extraordinary general meeting for the purpose of supplying the same. 

election of auditors is made in manner aforesaid, the Local for 

the appliration of onc-fifth in number of the shareholders of the Oampany, appoint an au 1 
the current year, and fix the remuneration to be paid to him by the Company for his services. 

81. Every auditor shall be supplied with a copy of the balance-sheet, and it shal 
fluty to examine the same widi the accounts and vouchers relating thereto. 
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h. dcUvcred to him of all boolu kept by the Company and 

he shall at all rc^onaWc times have access to the books and accounts of the Company ; he^ may 

at the expense of the Company, employ accountants or other persons to assist him in mvestieaiin^J 

of'^the 'compan^'* rclauon to such accounts examine the directors or any other office? 

.nrt ; auditors shall make a report to the shareholders upon the balance-sheet and accounts - 

report they shall state whether in their opinion the balance-sheet is a full and 
fair balance-sheet, containing the particulars required by these regulations, and properly drawn uo 

^ and correct view of the state of the Compaq’s affairs ; and in eje they havC 
c^Ied for explanations or informauon from the directors, whether such explanations or infoSiation 
have l^en given by the directors, and whether they have been satisfactory ; and such reK)7? s aH 
be read, together with the report of the directors, at the ordinary mcciinir. ^ 

Notices. 

either requiring to served by the Company upon the shareholders may 1^ sen-cd 

to th? h w’ by leaving the same, or sending them through the post in a letter addressed 
to the shareholders, at their registered places of abode. o t- ^ auurcssea 

wKJeK directed to ^ given to the shareholders shall, with respect to any share to 

cntiUed, be given to whichever of the said persons is named 6^rst in the 
share ^ ; and notice so given shall be sufficient noUce to all the proprietors of such 



Form of Balance-sheet referred to in Table 
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APPENDIX II. 

[Table A in the first Schedule to Act VI of 1882 
Reoulations for Management of a Company Limited by Shares. 

Shares. 

I. N several persons arc registered as joint holders of any share anv onr nf 
may give cffcc.ual reenpta lor any dividend payable in raped of ruch rlmre 

a. Lycry member shall, on payment of eight annas or such less sum as ih(» 
general meeting may pr«cnbe. be entitled to a certificate under the coS^non sc^l of ^ ^ 

specifying the share or shares held by him. and the amount paid up therein t-onipany, 

Ie« a J ar llr^o,^.pa "yTg“en 3 r 

Calb on Shares. 

4. The directors may from time to time make snrh rail. .1 t. 

a 1 moneys unpaid on their shares as they think fit provided that members in respect of 

gnrn of each call ; and each member ahall be liaWe To pay 't'aluToS,! “ 

and at the times and places appointed by the dirccton ^ persons 

aulhorn'ing mch til' wa," pa-d.'” of .he director, 

paymern- .hctonlhe atr'j ™e‘1ir;irnVo\Tuc“h 

,ame.a1iort';:yp:::t”hTKL‘eV"d:e'Ktnlr^^^^^ ‘‘dvance .he 

for ; and, upon .he moneys so paid in adtKce or so m^^ f 

amoun. of .he call, .hen 'made'upon .he sharaTn “e^it of whi irstTadva' 'r' 

the Company n.ay pay m.erest at such ra.c as the member paying s^h uH'’ 

directors agree upon. H‘*ynig suen sum m advance and the 

Transfers of Shares. 

8. 'I hc instrument of transfer of anv share in the rv,,*....,... u n . 
transferor and transferee, and the transferor shall be deemed to renTafn a 
the name of the transferee is entered in the register book in respectX^eof^ 

9. Shares in the Company shall be transferred in the following form • 

to me by C. 6 . of do herebyTr^fo m tL'^^id C. h r . 

roTc^'unto the said C. D., his cxecutors.TdtiniMrSoi^^d^Ltn^^^^ 

indcb.cir-.oTKc'nl?”"’'’""'' "> ^-ara made by a member svho l 

ordinary general meeting in cach'ycarl'' th' fourteen days immediately preceding the 

Transmission of Shares. 

by the i^.mpi;^;rKmrgry‘‘.ai:tldsTh:m *>' *'>' P-o- recognised 

insoIvcKly ott bankruptcy or 

cLmp^'ny.'"^ '-‘"f' P-d-rd as ma^y) from’ time .olfme'l'K'e'^rtutcT^^'SK 

or b^'tncytTatTe^tr'riK'SeVut^^^^ 'b^ death, bankruptcy 

miif si:?;::""* •“ *■-' «> —ttT wm%b:e™t"^ 7 r;arr:K 

an ins.;utem K&ro^'suctlSam!'''"' »V —ting to his nominee 

cvidenc'e'las S'dirrmtre,u:re .K: traXtZdT '“*"*’"n 

shall reguter the transferee as a member. ’ thereupon the Company 

Forfeiture of Shares. 

direc.o;s^mal^ 

LEG. REF. 

* S. 290 (1) of the Indian Companies Act 
(VII of 1913). 


The Table is reproduced here as an Appendix 

for convenience of reference. ^ 



1808 


The Civil Court Manual (Imperial Acts),. 


tScH, IV 


on him requiring him to pay such call together with interest and any expenses that mav have acrni«l 
by reason of such non-payment, ^ 

1 8. The noUce shall name a further day on or before which such call and all Interest and 

expenses that have accrued by reason of such non-payment arc to be paid. It shall also name the 
place where payment is to be made, the place so named being either the registered office of the 
Company or some other place at which calls of the Company are usually made payable. The 
notice shall also state that, in the event of non-payment at or before the time and at the place appointed 
the shares in respect of which such call was made will be liable to be forfeited. * 

19. If the requisitions of any such notice as aforesaid are not complied with, any share in 
respect of which such notice has been given may at any time thereafter, before payment of all calls, 
interest and expenses due in respect thereof has been made, be forfeited by a resolution of the directors 
to that effect. 

20. Any share so forfeited shall be deemed to be the property of the Company and may 
be disposed of in such manner as the Company in general meeting thinks fit. 

21. Any member whose shares have been forfeited shall notwithstanding be liable to pay 
to the Company all calls owing upon such shares at the time of the forfeiture. 

22. A solemn declaration in writing, made before a Magistrate, that the call in respect of a 
share was made and notice thereof given, and that default in payment of the call was made and that 
the forfeiture of the share was made by a resolution of the directors to that effect, shall be sufficient 
evidence of the facts therein stated as against all persons entitled to such share and such declaration 
and the receipt of the Company for the price of such share shall constitute a good title to such share, 
and a certificate of proprietorship shall be delivered to the purchaser, and thereupon he shall be 
deemed the holder of such share discharged from all calls due prior to such purchase, and he shall 
not be bound to see to the application of the purchase money, nor shall his title to such share 
be affected by any irregularity in the proceedings in reference to such sale. 


Conversion of Shares into Stock. 

23. The directors may, with the sanction of the Company previously given in general 
meeting, convert any paid up shares into stock. 

24. When any shares have been converted into stock, the several holders of such stock may 
thenceforth transfer their respective interests therein, or any part of such interest, in the same manner 
and subject to the same regulations as and subject to which any shares in the capital of the Company 
may be transferred, or as near thereto as circumstances admit. 


25. The several holders of stock shall be entitled to participate in the dividends and profits 
cf the Company according to the amount of their respective interests in such stock ; and such interests 
shall, in proportion to the amount thereof, confer on the holders thereof, respectively, the same 
privileges and advantages for the purpose of voting at meetings of the Company and for other purposes 
as would have been conferred by shares of equal amount in the capital of the Company ; but so 
that none of such privileges or advantages, except the participation in the dindends and profits of 
the Company, shall be conferred by any such aliquot part of the consolidated stock as would not, 
if existing in shares have conferred such privileges or advantages. 

Increase in Capital. 

26. The directors may, with the sanction of a special resolution of Uie Company previously 
given in general meeting, increase its capital by the issue of new shares ; such aggregate incrca^ 
to be of such amount, and to be divided into shares of such respective amounts, as the Company m 
general meeting directs, or, if no direction is given, as the directors think expedient. 

27. Subject to any direction to the contrary that may be given by the meeting that sanctions 
the increase of capital, all new shares shall be offered to the members in proportion to the existing 
shares held by them, and such offer shall be made by notice specifying the number 

which the member is entitled and limiting a time within which the offer, if not accepted, will 
deemed to be declined ; and after the expiration of such time, or on the receipt of an 
the member to whom such notice is given that he declines to accept the .shares offered, the direc 0 
may dispose of the same in such manner as they think most beneficial to the Company. ^ ^ 

28. Any capital raised by the creation of new shares shall be considered as part of the 
capital, and shall be subject to the same provisions, with reference to the payniem of calls, . . 
forfeiture of shares on non-payment of calls, or otherwise, as if it had been part of the origin p 


General Meetings. . _ --.u- 

29. The first general meeting shall be held at such time, not being more than six 
after the registration of the Company, and at such place as the directors may determine. 

30. Subsequent general meetings shall be held, once at the least in every place 

and place as may be prescribed by the Company in general meeting ; and if no other 1 

is prescribed, a general meeting shall be held on the first Monday in February in every y » 
place as may be determined by the directors. y 

31. The above-mentioned general meetings shall be called ordinary meetings, 

general meetings shall be called extraordinary. . . . p,gdc in 

32. The directors may, whenever they think fit, and they shall, upon a *^^“'*'**^^P^nary 
writing by not less than onc-fifih in number of the members of the Company, convene 

gener^ meeting. 



App.] 


The Indian Companies Act (VII of 1913). 


1809 


„ 34 - upon the receipt of such requisition the directors shall forthwith oroc^rA tn 

^Wrom rX,l'rrT,‘ ™"'-' 'h™ 

days Irom the date of the requisition, the requisitionuts, or any other members amonniintr th* 
required number, may themselves convene an extraordinary general mS^ amounting to the 

Proceedings at General Meeting. 

and specifying the place, the day and the hour of rnceiine 

.hcTo 7 .rfi^^’"af 7 y ' 7 ’'n;TarU« 7 „g"'"™'’‘ 

^11 .1, shall deemed special that is transacted at an extraordinary me.-tine and 

all that IS transacted at an ordinary meeting, with the exception of sanctioning a div^end arfd the 
consideration of the accounts, balance-sheets, and the ordinary report of the direitin ’ 

37. No business shall be transacted at any general meeting except the declaration of a dividend 
unless a <J“orum of members is present at the time when the meeting proceeds to business Such 
quorum shall be ^certaincd as follow's, that is to say :-If the pemons who have taken shZcs in he 

exceS""";.? th^reshJiriil'LdS^r.fie XvTquorLm 

fn'^inTta^r^^e^rTive^^^^ - ?^orum?hall 

38. If within one hour from the time appointed for the meeting, a quorum is not nresent 

the meeting if convened upon the requisition of members, shall be dis^Ived. In any mh?r^’ 
It shall stand adjourned to the same day m the next week, at the same time and place - and if^t 
such adjourned meeting, a quorum is not present, it shall be adjourned sine die ^ ’ ’ 

„>c..ing '7 .i;e'co™,Zr 

£ ££3i“ 

41 The chairman may, with the consent of the meeting, adjourn any meeting from time to 
imc and from place to place but no business shall be transacted at any adjourned meeting oTher than 
the business left unfinished at the meeting from w-hich the adjournment took plate. ^ 

42. At any general meeting, unless a poll is demanded by at least five mrmh/.r, ^ . 

by the chainnan that a resolution has been carried, and an entry to that cffeci in ih^ ^ 
cceding, of the Company, slmll be sufficient evidenee of the h 7 ,. without proof of theTTumbe?'^ 
proportion of the voles recorded in favour of or against such resolution. ^ numocr or 

43. If a poll is demanded by five or more memben it sh.-ill K<. ;« -...u 

chairman directs, and the result of sudi poll shall be dcem’ed to be the resolution of ^ ‘ 

in general meeting. In the case of an equality of votes at any general mMiinir the 

entitled to a second or casting vote. ^ general meeting, the chairman shall be 

Votes of Members, 

44. Every member shall have one voCc for every share up to ten He shall ^ i 

vote for every five shares beyond, the first ten shares up to onc^ hundred and an 

every ten shares beyond the first hundred shares. unareo, and an additional vote for 

45 - If any member is a lunatic or idiot, he may vote by his committee or other Iccal curator - 

5?an one"^' ^ ^ of his guardSL^f m^re’ 

aC. Ifone or more persons are jointly entitled to a share or shares the menhir wK 

stands first in the register of members as one of the holders of such sharc'or shar« 
shall be entitled to vote in respect of the same. 

47. No member shall be entitled to vote at any general meeting unless all calls due from him 

have been paid, and no member shall be entitled to vote in respect of anv share that ^ 

^ transfer, at any meeting held after the expiration of 

^mpany, unless he has been possessed of the share m respect of which he claims m vote for at leS? 
three months previously to the tunc of holding the meeting at which he proposes to vote? 

48. Votes may be given cither personally or by proxy 

^ .. 49 - The instrument appointing a pro^ shall be in writing, under the hand of the anixiinier 

or if such appointer is a corporation, under their common seal, and shall be attested hv 
Witness or witnesses. No person shall be appointed a proxy who is not a mcm^?of 

50. The instmment appointing a proxy shall be deposited at the registered office of i‘h. 
^mpany not less than seventy-two hours before the time for holding the meeting at ^?hich h? 

proposes 10 vote ; but no instrument appointing a proxy sMl le 
valid after the expiration of twelve montJis from the date of its execution ^ ^ “ 

51. Any instrument appointing a proxy shall be in the following form 

' C.C,M .-227 Company. 
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, being a member of the 
vote or 


I. , of 

Company. Limited, and entitled to vote or votes herphv 

appoint ’ , , as my proxy to vote for me a^ 

on my behalf at the [ordinary or extraordinary as the case may be] general meeting of the Comoanv 

tn Hz' nr\(\ iin th#' ^ 


" ^ ^ ^ day °f and at any adjourn- 

ment thereof {or at any meeUng of the Company that may be held in the year ). 


said 


As witness my hand, this 


day of 
in the presence of 

Directors. 


Signed by the 


52. The number of the directors, and the names of the first directors, shall be determined 
by the subscribers of the memorandum of association. 

53. Until directors are appointed, the subscribers of the memorandum of association shall 
be deemed to be directors. 

54. The future remuneration of the directors, and their remuneration for services performed 
previously to tlic first general meeting, shall be determined by the Company in general meeting. 

Powers of Directors. 

55. Tlie business of the Company shall be managed by the directors, who may pay all 
expenses incurred in getting up and registering the Company and may exercise all such powers of 
tlic Company as arc not by the foregoing Act, or by these articles, required to be exercised by the 
Company in general meeting, subject nevertheless to any regulations of these articles, to the pro- 
visions of the foregoing Act and to such regulations, being not inconsistent with the aforesaid regu- 
lations, or provisions, as may be prescribed by the Company in general meeting ; but no regulation 
made by the CJompany in general meeting shall invalidate any prior act of the directors which would 
have been valid if such regulation had not been made. 

56. The continuing directors may act notwithstanding any vacancy in their body. 

Disqualification of Directors. 

57. The office of director shall be vacated — 

if he, or any partner of his, or the firm of which he is a member, holds any other office or 
place of profit under the Company ; 

if he becomes bankrupt or insolvent ; 

if he is punished under any of the penal provisions of the foregoing Act ; 

if he is concerned in or participates in the profits of any contract with the Company. 

But the above rules shall be subject to the following exceptions : — that no director shall 
vacate his office by reason of his being a member of any Company which has entered into contract* 
with, or done any work for, the Company of which he is director ; nevertheless, he shall not vote 
in respect of such contract or work, and, if he docs so vote, his vote shall not be counted. 

* Rotation of Directors. 

5B. At the first ordinary meeting after the registration of the Company the whole of the 
directors shall retire from office ; and at the first ordinary meeting in every subsequent year one- 
third of the directors for the time being, or, if their number is not a multiple of three, then the number 
nearest to one-third, shall retire from office. 

59. I hc oru-thir<l or other nearest number to retire during the first and second years ensuing 
die first ordinary meeting of the Ckimpany shall, unless the directors agree among themselves, be 
determined by ballot. In every subsequent year, tlic onc-third or other nearest number who have 
been longest in office shall retire. 

60. A retiring director shall be re-cligiblc. ^ e ’a 

61. The Company at the general meeting at which any directors retire in manner aforesaid 
shall fill up the vacated offices by electing a like number of persons. 

62. If at any meeting at which an election of directors ought to take place the places of Ac 
vacating directors are not filled up, the meeting shall stand adjourned till the same day *ti me n 
week, at the same time and place ; and if at such adjourned meeting the placM of. Ac vaca g 
directors arc not filled up. the vacating directors, or such of them as have not had their plac« 

up, shall continue in office until tlic ordinary meeting in the next year, and so on from time 

until their places arc filled up. . .u ,mhcr 

61. The Company may from time to time, in general meeting, increase or ^oduce me n 
of directors, and may also determine in what rotation such increased or reduced number K 

64. Any casual vacancy occurring in the board of directors may ^ “P hivc'rcSiS 
but any person so chosen shall retain his office so long only as the vacating director would 

the same if no vacancy had occurred. ^j~rtor before 

65. The Company in general mecUng may by a special resolution person 

the expiration of his period of office, and may by an ordim^ resolution dircemr ia 

in his stead. The person so appointed shall hold office during such time . 

■whose place he is appointed would have held Uic same if he bad not been rem 

Proceedings of Directors. ^ oAerwisc 

66. The directors may meet together transactioD 

regulate their meetings a* they think fit, and detemune the quorum necessary 
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of business. Questions arising at any meeting shall be decided by a majority of votes. In r ase 
of an equality of votes, the chairman shall have a second or casting vote. A director may at any 
time summon a meeting of the directors. 

... The dire^ors may elect a chairman of their meetings, and determine the period for 
which he is to hold office ; but, if no such chairman is elected or if at any meeting the chairman is 
not present at the time appointed for holding the same, the directors present shall choose some one of 
Ihcir number to be chairman of such meeting. 

68. The directors may delegate any of their powers to committees consisting of such member 
or members of their body as they think fit. Any committees so formed shall, in the exercise of the 
powers so delegated, conform to any regulations that may be imposed on it by the directors. 

... ^ committee may elect a chairman of its meetings. If no such chairman Ls elected 

or if he w not present at the time appointed for holding the same, the members present shall choose 
one of their number to be chairman of such meeting. 

70. A committee may meet and adjourn as it thinks prop>er. Questions arising at any 
meeting shall be determined by a majority of votes of the members present ; and, in case of an equality 
of votes, the chairman shall have a second or casting vote. 

71. All acts done by any meeting of the directors, or of a committee of directors, or by any 

^^n acting as a director, shall notwithstanding that it be afterwards discovered that there was some 
defect in the appointment of any such directors or persons acting as aforesaid, or that they or any 
of tliem were disqualified, be as valid as if every such person had been duly appointed and was aualified 
to be a director. ^ 


Dividends. 

A- -A T*'’" dirccion may, with the sanction of the Company in general meeting, declare a 

dividend to be paid to the members in proportion to their shares. 

73. No dividend shall be payable except out of the profits arising from the. business of the 
Company. 

74. The directors may, before recommending any dividend, set aside out of the profits of 

the Company such sum ^ they think proper as a reserve fund to meet contingencies, or for cqualizinz 
dividends, or for repairing or maintaining the works connected wiUi the business of the Qjmpanv 
or any part thereof ; and the directors may invest the sum so set apart as a reserve fund unon such 
securities as they may select. ^ 

75. The directors may deduct from the dividends payable to any member all such sums 
01 money as may be due from him to the Company on account of calls or otherwise 

76. Notice of any dividend that may have been declared shall be given to each member in 
manner hereinafter mentioned ; and all dividends unclaimed for three years after having been 
declared may be forfeited by the directors for the benefit of the Company. 

77. No dividend shall bear interest as against the Company. 

Accounts. 

78. The directors shall cause true accounts to be kept — » 

of the stock in trade of the Company ; 

of the sums of money received and expended by the Company, and the matters in respect 
oJ which such receipt •ind cxpKrnditurc take place ; and 

of ihc credits and liabilities of the Company. 

The books of account shall be kept at the registered office of the Company, and subiect 

to any reasonable restrictions as to the time and manner of inspecting the same lh.it may be imooswl 

by the ^mpany in general meetings, shall be open to the inspection of the members during th#. 
hours of business. me 


79. Once at the least in every year the directors shall lay before the Company in eeneral 
meeting a statement of the income and expenditure for the past year, made up to a date not mn^ 
than three months before such meeting. 

80. The statement so made shall show, arranged under the most convenient heads the 
amount of gross income, distinguishing the several sources from which it has been derived and the 
j^ount of groM expenditure, distinguishing the expenses of the establishment, salaries and other 
hke matters. Every item of expenditure fairly chargeable against the year’s income shall be brought 
into account, so that a just balance of profit and loss may be laid before the meeting and in r^e^ 
where any item of expenditure which may in fairness be distributed over several years has bS-n 
incurred in any one year, the whole amount of such item shall be stated, with the addition of the 
reasons why only a portion of such expenditure is chained against the income of the year. 

81. A balance-sheet shall be made out in every year and laid before the Company in eeneral 
meeting, and such balance-sheet shall contain a summary of the property and liabilities of the ComDanv 
arranged under the heads appearing in the form annexed to this table, or as near thereto as cirrum^ 
stainccs admit. 


82. A printed copy of such balance>shcct shall, seven days previously to such meeting be 
served on every member in the manner in which notices arc hereinafter directed to be served ' 

Audit. 

83. Once at the least in every year the accounts of the Company shall be exanuned and 

the correctness of the balance-sheet ascertained by one or more auditor or auditors. ' 
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(App. 

appoinfcti by ^ *« 

shall ap^iy '.0^1™““''““' herein contained rcIaUngto auditor, 

who is in;crircd^“£nvis"X^ “ =>" 

or other officer of the Company is chgffile dirin\"'^hb“urce' ffi 

each yean ^“'"P^ny »< ‘heir ordinary meeUng in 

88 The remuneration of the first auditors shall be fixed by the directors • that of the <n.h«e- 
(juent auditors shall be fixed by the Company in general meeting. * 

89. Any auditor shall be re-eligible on his quitting office. 

.K r appointed by the Company, 

the directors shall forthwith call an extraordinary general mceUng for the purpose of supplying Ih^ 

91. If no election of auditors is made in manner aforesaid the Local Government may, on 
the application of not less than hvc members of the Company, appoint an auditor for the current 
year and fix the remuneration to be paid to him by the Company for his services. 

92. Ever>- auditor shall be supplied with a copy of the balance-sheet, and it shall be his 
duty to examine the same with the accounts and vouchers relating thereto. 

93 - Kvcr>- auditor shall have a list delivered to him of all books kept by the Company, and 
shall at all reasonable times ha\e access to the books and accounts of the Cornpany. He may at 
the expense of the Company, employ accountants or other persons to assist him in investigating sich 

accounts, and he may, in relation to such accounts, examine the directors or any other officer of the 
Company. ' 

94. Th^ auditors shall make a report to the members upon the balance-sheet and accounts, 
and in such report they shall state w-hethcr. in their opinion, the balance-sheet is a full and fai^ 
balance-sheet, containing the particulars required by these regulations and properly drawn up so 
AS to exhibit a true and correct view of the stale of the Company’s affairs, and. in case they have 
called for explanations or in Ormation from the directors, whether such cxpIanaUons or information 
have or has been given by the directors, and whether they or it have or has been satisfactory. Such 
report shall be read, together with the report of the directors, at the ordinary meeting. 

Notices. * 

95. A notice may be sened by the Company upon any member cither personally or by 
sending it thronRh the post m a letter addressed to such member at his registered place of abode. 

96. All notices directed to be given to the members shall, with respect to any share to which 
persons arc jointly cnfiiled. be given to whichever of such persons is named first in the register of 
members ; and notice so given shall be sufficient notice to all the holders of such share. 

97 * notice, if served by post, shall be deemed to have been served at the time when (he 

letter contamintj the same would be drlivorcd in the ordinary course of the post ; and^ in proving 
such service, it shall be sutHrient to prove that the letter containing the notice was properly aodressed 
and put into the post office* 
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THE COMPANIES (FOREIGN INTEREST) ACT (XX OF 1918 ). 

PREFATORY NOTE. — The following is the Statement of Objects and Reasons anDcnded 
to the Bill (see hoTi St. George Gazette, Part III, 15th October, 1918, p. 589). 

“ It is considered desirable that companies which, during the war, have been reconstituted 
in India on lines approved by the Government of India and that new companies, whose business is 
of importance to the sccurit>^ of India and of the British Empire as a whole, should be restrained 
from altering their articles of association, in such a way as to bring them under the control of foreign 
interests. It is therefore proposed that the provisions in the articles of association of such companies, 
wliich arc designed to restrict the shares or interests to be held or the powers to be exercised by persons 
other than British subjects, should not be altered without the consent of the Govcrrior-General in 
Council. Similar legislation in the United Kingdom has resulted in the Companies (Foreign Interests) 
Act (7 and 8 Geo. 5, Ch. 18) which prohibits the alteration of restrictive articles of this nature without 
the permission of the Board of Trade. Clauses 3 and 4 (1) of the Bill are designed to give effect to 
this proposal, and the remaining sub-clauses of clause 4 have been inserted to prevent evasion of this 
provision by voluntary liquidation on the part of the companies concerned. 


[2&th September f 1918. 

An Act to take power to prohibit the alteration^ except with the sanction of the Governor- 
General in Councily of articles of association which restrict foreign interests in certain 
Companies, and to provide for other purposes connected therewith. 

Whereas it is expedient to take power to prohibit the alteration, except with 
the sanction of the Governor-General in Council, of articles of association which 
restrict foreign interests in certain companies, and to provide for other purposes 
connected therewith ; it is hereby enacted as follows : — 


Short title. 


I. This Act may be called The Indian 
Companies (Foreign Interests) Act, 1918. 


DcfmiUons. 2. (l) In this Act — 

(fl) the expression “ British subject ” has the same meaning as in section 
27 of the British Nationality and Status of Aliens Act, 1914, but shall include 
any person who holds a ccitificatc of naturalization as a British subject granted 
under any ^[Act of tlie Central Legislature] for the time being in force, and any 
association incorporated in any part of His Majesty’s Dominions ; Provided that 
the said expression shall, for tiic purposes of this Act, be deemed to apply to any 
subject of a State in India ; 


(A) the expression “ restrictive provision ” means any provision in the 
articles ol association of a company which, in the opinion of the Central Govern- 
ment is designed to restrict or limit or has the effect of restricting or limiting the 
share or shares or interests which may be held, or the rights, powers or authority 
which may be conferred upon or exercised by or on behalf of persons other than 
British subjects in the company, or in respect of the control, management or 
direction of the affairs thereof. 


(2) All words and expressions used in this Act and defined in the Indi^ 
Companies Act, 1913, shall be deemed to have the meanings respectively attributed 
to them by that Act. 

3. This Act shall apply to such companies as the Central Governinent 

Ar^r^ij^ TA ♦ ^Y Dotification in the Official Gazette, declare 

Appl,ca,.on„rAc,. companies with restrictive provisions, and any 

such notification shall specify the restrictive piovisions. 

4. So -long as a notific,ation issued under section 3 is in force in *^^*P^^* 
Alterations in restrictive pro- any company, notwithstanding anything to the con 

vbions and winding up. in any Other Act — fTertinff 

(i) no alteration of the articles of association of the company a „ntil 
cither directly or indirectly any restrictive provision shall be of any e e 
it has received the consent in writing of the Central Government, 


, LEG. REF. 

Substituted by A.O., 1937, for “ Act of the 


Governor-General in Council 
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The Contempt of Courts Act (XII of 1926). 

(2) a resolution for the voluntary winding up of the company shall be 

of no effect unless the Central Government authorizes or ratifies it by a written 
consent ; 

. j. (3). Court which has jurisdiction to wind up the company may in 
Its discretion refuse to make a winding up order. In ihc^xerrise of its discretion, 
the Court shall be guided by the consideration whether tl - winding up is bona 
fide with a view to the discontinuance of the undertaking, .,r is with a view to 
continuing the undertaking freed cither wholly or in part Ifom any restrictive 
provision ; 

(4) The Central Government in giving consent, or the Court in making 
a winding up order, as the case may be, may impose such terms or conditions for 
giving effect to the purposes of t his Act as ffit ] thinks fit. 

THE CONTEMPT OF COURTS ACT (XII OF 1926 -) 2 

EFFECT OF LEGISLATION. 


Year. 



Short title. 


1926 


XII 


The Contempt of Courts Act, 192C. 


Repealed or otherwise how affected by 

legislation. 

Am., Act XII of 1937. 


NOTE -The following u the Statement of Object, and Reasons annexed to the Bill — 
nfr The several M.gh Courts of Jud.calure established by Letters Patent are superior Courts 
ofjecord, and as such they have |»wcr to attach and commit for acts amounting to contempt oHhS 
own proceedings as contempt of C^urt and without reference to whether the acts alleged Mmtitute 
an ort-ence under the Indian Penal Code. Different views have, however, been held ty the “arioi! 
High Courts in regard o their power to punish for such contempts committed in regard to pr” 
«cdmgs m Courts which are subordinate to them. The Madras Hich Court in tlic 

(21 M.L.J. 832) and the Bombay High Court in the case offin^E^iZ v AWW 

(24 Bom.L.R. 16), have held that they possess this power to protect their subordinAt.> ry»ir»e • 
such contempts. The Calcutta High Court, on the other hand in the case 

Mo^nDasafidoUieTs{\iC.\Y.n. i2Q^)^ndTheUgalRemejnbTnnceT v. Moti Lai Chose {l.L.K. 

a. taken a contrary view. In cases m wh.ch it is lield that the power to attach and comndTciLu 
die poweis ^ the courts are as unrestncled as are the powers of superior courts of record in ^ngbnd 
n ^cn decided whether the Court of Judicial Commissioner of the Central PrS«’ 

Oudh and Smdh have these general Mwers either in regard to contempt of their own proeeXS’ 
or of die proceedings of courts sutertlinate to them. In England, in aJdition to the power ofX 
superior Courts of record to attach and commit for contempt of court, contempts of c^mlre a£ 
mdielable misdemeanour at common law. In India, on die oilier hand, though the Indh,^ Pe^ 
CMe makes cerlam acts which would be punishable as contempt, of court in Engla^d^neSic 

f- The condition of (he law in India as summarised above has long been rcearded as on 
salisfactory and m 19.4, a Bill was introduced in the Indian I^islative Council whi7h would hall‘ 
increased the classes of cases of contempts of court punishable as offences under the Indian J 

Code but It was not proceeded with owing to the war. Tlie present Bill proposes to dedare and 
amend llic«law on other lines. Instead of increasing the classes of casrs “‘^ciare and 

«)urt after trial by Magistrates, the Bill restricts 1 L ri,wcT?o prorc?t 

cemtempw which arc not already provided for in the Indian Penal Code to the High SurtsTh^nr 
selves. I he Bill resolves any doubts as to the powers of the High Courts of Judicature in ?«ird to* 
protection of the, r subordinate courU from such contempts. It will show clearly tha thfSur^ 
of iheJu^diciaJ Commissioners of the Central Provinces, Oudh and Sindh will have die same ^we^ 
of punishing for contempts committed in regard to their own proceedings or of the procT^wTi^f 
Muris subordinate to them. In heu of the existing unrestricted powers of the High Courts of fudi 
cature, it will define the nature of the offence or contempt of court and the extent of the punishment 
which may be awarded. Finally ,t bars the inherent powers of the High Courts to dwf widiTuch 
offcnc<.s. For/ St. Gtorge Gagftu, 1925, Part HI, March srd. 1925, pp. 52, 53. 

An Act to define and limit the powers of certain Courts in punishing contempts^ 

of Courts. 

Whereas doubts have arisen as to the powers of a Higli Court of Judicature 
unisn contempfs of *1 Courts ; 


to punish cont empts of *[ 

LEG. REF. 

' Substituted for “ he or it ” by A.O., 1937, 

• For Statement of Objects and Reasons, see 
Caxcltc of India, 1925, Pt. V, p. 42 ; for Report 


of Scl. Com., see ibid., p. 249. 

• Word “ :>uoordinatc *’ omitted by Act XII of 

* 937 - 
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IS. I 

And Whereas it is expedient to resolve these doubts and to define and limit 
powers exercisable by High Courts and Chief Courts in punishing contempts 
of Court ; It is hereby enacted as follows : — ® P 

Short title, extent and com- I. (i) This Act may be called The Contempt 

mencement. qp Cqurts Act, 1926. 


NOTES, 

Sec, 1 : Scope of Act. — (Per Torkf, J.) 
Far from the enactment implying a recogni- 
tion that no such powers had in fact previously 
existed, the C'ontempt of Courts Act is an 
Act wliich creates no fresh power at all but 
merely recognises the fart that such powers 
already do exist but seeks to define and limit 
them. 14 Fuck. 492 1939 O. 131 (F.B.). 

'Fhe jurisdictiim to deal with people for contempt 
of Court is quasi-criminal and the Court has no 
right to punish people merely because it might 
disapprove of what they do, if their conduct 
docs not clearly bring them within the four 
walls of some offence known to law. 1941 Rang. 
L.R. 747. The proceedings for contempt of 
the High Court are in the exercise of the inherent 
jurisdiction of the Court and arc of a criminal 
nature. IVhrn the milter if of a criminal nolure, 
the Civil Procedure Code, does not nphl\. 1941 
O.VV.N. 455-- 1941 All. 211. 

Contempt, Wmat is. — Any act done or 
writing published calculated to bring a Court 
or a Judge of the Court info contempt, or to 
lower his authority, is a contempt of Court. 
That is one cla.ss of contempt. Further any 
act done or writing published calctilaled to 
obstruct or interfere with the due course of 
justice or the lawful process of the Courts is 
another clas.s of contempt. 'Fhe former class 
belongs to the category which is characterised 
as ‘ s< andalising a Court or a Judge.' That 
description of that class of contempt is to be 
taken .subject to one and an imp(»rtant cjualifi- 
cation. Judges and Courts arc alike open to 
criticism, and if reasonable argument or ex- 
postulation is offered against any judicial act 
as contrary to law or the public good, no Court 
could or would treat that a.s contempt. 40 
C.W.N. Boi 3B Born.L.R. 6B1 1930 P.Cb 
141--71 M.L.J. 663 (P.C.). Where the writer 
had written an article on the inequality of 
sentence under text. “ The Human Element,” 
held, that he was perfectly justified in point- 
ing out what is obvious, that sentences do 
vary in apparently similar circumstances 
with the habit rjf mind of the particular Judge. 
It is quite inevitable. Some very conscientious 
Judges have thought it their duty to visit parti- 
cular crimes with cxcmplar>' sentences ; others 
equally con.scicntious have thought it their 
duty to view the same crimes with leniency. 
Hence, to say that the human element enters 
into the awarding of punishment is not contempt 
of Court. 71 M.L.J. 665 (P.C.). Letter by 
manager of estate to Collector referring to 
decision of latter a.s District Magistrate dis- 
missing a complaint and slating that opposite 
party had been emboldened by the view taken 
by the District Magistrate— .Not contempt of 
Court. 38 Cr.L.J. 412 18 Pat.L.T. 113= 

•937 >24. The publication of comments 

on a pending case amounts to contempt, if the 
comments arc such as arc likely to prejudice 


the administration of justice in the case. In 
the absence of an express provision allowing 
him to do so, no person can contract out of a 
responsibility imposed upon him by law in 
the c^c of a contempt of Court for publication 
oi Jnejudicial comments on ease pending trial and a 
//rinter as well as a publisher cannot escape responsibility 
for matter printed and published. 6 R. 39=1928 
R. 1 15. A printer and publisher of an article 
amounting to contempt of Court is liable for 
contempt of Court even if the article is svritten 
by another and he has dissociated from it and 
disapproved it. 1940 Sind 239 (F.B.) = I.L.R. 
(1941) Kar. 3. See also 16 Luck. 506=1941 
O.VV.N. 683=1941 O. 399. The question in 
all cases of comment on pending proceedings 
is not whether the publication docs interfere, 
but whether it tends to interfere with llic due 
course of justice, and on the same principle 
it is a contempt of Court to make a speech tending 
to influence the result of a pending trial whether 
civil or criminal, or to deliver a speech at a 
meeting. 188 I.C. 408 = 41 Cr.L.J. 584. See 
nlfo 16 Luck. 61 = 1941 O. 14; 1941 O.W.N. 
683= 1941 O. 399. Where during the pendency 
of a suit instituted for a declaration 


that certain land claimed by the defendant is 
a public path way, a resolution is passed at a 
public meeting protesting against the attempts 
of the defendant to close the land in question 
which is being used by the general public from 
time immemorial, the effect and tendency of 
the resolution is to embarrass, if indeed not 
to imperil the dcfcndani’s cause and that being 
so, the passing of that resolution amounts to 
contempt. To the resolution itself,^ there is 
not so mxicli objection in so far as it Is, or pur- 
ports to be, merely a resolution of the residents 
of the localiiv to support the cause of establishing 
the right of the public over the land in suit. 
But it is objectionable to put fonvard in the 
resolution of a public meeting a positive asser- 
tion of a public right of way. as it would pre- 
dispose people to a belief, right or wrong, tha^ 
the defendant is an invader of the public ngnt. 
It undoubtedly conveys the impression ol a 

public denunciation of * r ,1,- 

duct which might well deter inhabitants ol me 

locality from bearing testimony in 
his case. I.L.R. (1938) 2 Cal. 447-4» C.\V.N. 
9 a2=iQ 38 Cal. 772. Where the Publication 
o? a plaint Is the publication of ® 
reflecting severally on the conduct of the 

ant, a contempt of 1 ,036 Lah- 

nature is committed. '^5 LC. 813^ 93 . 

917. Where the editors of ^milar 

copies or surTtmary of pleadings ,0 at 

documents in abstract 

considerable ^ , newspaP***" 

of the plaint publish^ T ih^ ricOim of the 
represented the defendant . ^ po attack 

rtrick^ncss of oUier^ ** j was no 

upon her personal „ prejudice her 

attempt to prejudge the wsuc or pi^J 
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S- 1] The Contempt of Courts Act (XII of 1926). 

( 2 ) It shall extend to the whole of British India. 


NOTES. 

defence. Held, that the publication did not 
amount to contempt of Court. 152 I.C. 900 
= 38 C.W.N. 330=1934 C. 60G. Where the 
Rravamen of an article published in a newspaper 
is that judffntait after judgment is being given in 
the High Court arbitrarily and that neither law 
nor facts are discussed before judgment is 
delivered, and it further says that it is nccessar)' 
“ to restore the confidence of the public that 
law is discussed and facts are digested l>efore 
cases are disposed of,” there can l>e no doubt 
that the article is as gross a contempt of Court 
anti misrepresentation of proceedings in CJourt 
as it is possible to imagine and nothing could 
be more calculated to bring the High Court 
into contempt and to lower its authority wdth 
the general public. 16 L. 266 >55 I.C. 695^ 

1935 Lah. 212 (S.B.). Where an editorial 
comment based upon a news item contained 
a clear insinuation that the C’hief Justice had 
issued a circular to all Judicial officers to raise 
contributions from litigants and others to the 
wai fund, it was held that the implication was 
that the Chief Justice had done something 
which was unworthy of a person holding that 
High Office, and that as the head and repre- 
sentative of the High (’otiit he had committed 
the gross impropriety of forcing the Judicial 
officers subortlinatc to the High C>)urt to ask 
for war contributions from litigants and that 
the probable effect of the news item would be to 
impair the authority of the High Court to lower 
its dignity and prestige and seriously to shake 
public confidence in the administration of 
jmtice. It was held, further that the publication 
of an editorial comment calculated to have 
the above effect was a cleat contempt of Court. 
1942 O.W.N. 6. In cases of contempt the 
question of motive is irrelevant ; what the Court 
hjis to consider is the effect— the probable effect 
of the publication. Motive of the contemner 
cannot be considered in determining his guilt ; 
it may, however, Ik* a proper criterion for 
awarding punishment. 1942 O.W.N. 6. It 
is not fyossible to lay down an exhaustive catalogue of 
cases which would amount to contempt of Court, 
but interference with the administration of justice is 
one of the well recognised heads of contempt of 
Court. A notice was ksued to the defendant 
in a pending suit by the plaintiff’s counsel after 
the plaintiff’s evidence closed and the defendant’s 
evidence begun, threatening him with dra.stic 
action in case he did not withdraw a plea which 
he had taken in the suit, and offering to desist 
from taking any action in case the plea was 
withdrawn within a certain time. It was 
intended to put pressure on the defendant 
and to compel him to withdraw the plea. Held, 
that the action amounted to a direct inter- 
ference with administration of justice and 
constituted contempt of Court. 57 A. 573 = 

•935 A. >17= *935 A.L.J. 29. It must not be 
stipposed that a Ckmrt of Justice has not the 
power to remove an Attorney if he is unfit 
to be entrusted with a professional status and 
character. If an Attorney be found guilty of 
moral delinquency in his priiate character, there is 
no doubt that he may be struck off the roll. 
Contempt of Court when committed by an 

C.C.M.— 228 


t in a private capacity can be of such 
a nature as to show professional unfitness. 
There can be no grosser contempt on the part 
of an Attorney than to allege that a Judge has 
octed unlh prejudice, bias and malice in the course 
of his judicial duties, that he decided a case not 
according to his own convictions but to please 
somebody else and that he abu.sed his powers 
M a Judge and acted dishonestly and in bad 
faith. The fact that such olUgctions ate contained 
in a notice sent by the Attorn^ under S. 80. C. P. 
Code, to a Judge in respect of certain remarks 

3 judgment in a case in 
which the .Attorney was a witness is no ground 
for holding that no offence is committed. No 
one by merely filing or threatening to file a suit 
and calltng his communication a notice under 
b. 80, C. P. Code, can in.'^ult and vilify a Judge 
in that manner. The fact that the scandalous 
allegations are contained in a notice under 
b. tk), C. P. C-odc, and not llicrcforc prevent 
tlicm from bcinj? contempt of Court, and the 
Attorney who makes such allegations renders 
himself liablf to be dealt with under the disci- 
plinary powcis of the High Court. 43 liom. 
L.R. 250. It is not uncommon to attack abuses 
atlack persons in an election manifesto 
whether the abuses exist or not and whether 
the pcrsori.s daerve the attack. But to slander 
the whole judiciary of a province in an attempt 
to secure votes at a Bar Council election is not 
only contemptible but almost criminal. An 
Advocate indulging in such attacks is guilty of 
comempt of Court 57 A. 573^1935 A.L.J. 
4 ^ >935 A. 38. .An article in a newspaper 

contained a passage as follows : “In this con- 
nection It is amusing to note that when a com- 
paralwely undeserving lawyer is raised to the Dench, 
which is a fairly frequent occurrence in our 
judicial histor>'. it is generally claimed, etc.” 
Held, the word.s “ a comparatively undeserv-ing 
lawyer were particularly offensive, connoting 
as they did lack of capacity or character or of 
both, and that the pa.ssage in question amounted 
m an unwarranted defamation of the High 
(^uri likely to injure and lower its prestige 
m the eyes of the public and to shake their 
confidence m its capacity to administer justice, 
r . . constituted a contempt of Court 

of which the High Court is bound to take cogni- 
sancc. 57 A. 573 ^ 1935 A.L.J. 125= 1935 A. i. 
lo consutute contempt it is not necessary that 
the .Act or writing should be in respect of a case 
which has been heard or is pending. Judges 
and ^urts are no doubt open to criticism 

or expostulation 
IS offered against any judicial act as contrary 
to law or the public good, no Court would treat 
that as contempt of Court. A publication out 
of Court of ;i libel on one or more Judges of 
the Court will constitute contempt. 36 Cr.L I 

•053 = 39 770=1935 Cal. 419 (S.b’.)‘ 

An article published in a newspaper stated as 
follows : “ It is so unfortunate and regret- 

table that at the present day the Chief Jiutice 
and the Judges find a peculiar delight in hob- 
nobbing with the executive with the result the 
judiciary is robbed of its independence which 
at one time attracted the admiration of the 
whole country. The old order of things ha 
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(3) It shall come into force on such date as the Central Government may, 
by notification in the Official Gazette, appoint.' 


li:g. ref. 

' 1 liis Act was brought into force on the 
1st May, 19-26, Gazette of India, 1926, Pt. I, 

p. 4 p 2 . 

NOTES. 

vanished away. W’r wish the Chief Justice 
and the Judges appreciate the sentiments of 
tlie public. The generation that has gone by 
sliould be an ideal to them." Held, that it 
constituted contempt of the Migh Court : and 
that it was the duty of the High Court in the 
administration of justice to deal with it in 
summary manner and not by way of indictment 
or criminal inffirmation, whith was too dilatory 
and inconvenient to afford any satisfactory 
remedy. 30 C^W.N. 770. Where the effect 
of certain newspaper articles was likely to be 
to deter witness from giving evidence in a 
pending case, it .amounts to contempt of Court 
tlu)ugh not of a serious nature. 194* O.A. 
429 - 1941 O. W.N. 683= 1941 O. 399. Where a 
complainant in a defamation case w-rites an 
article a couple of days after the complaint is 
filed asserting the truth til the statements con- 
tained in his paper and challenges the accu.scd 
to prove their falsity, the article docs not amount 
to contempt of Court. 19JI O.A. 429 - 194^1 

O. W.N. 683=1941 O. 399. 

Headlines amountinc; to comment on a 
pending case arc not permissible. Where a 
newspaper in publishing the proceedings of a 
pending case inserl<-d headlines tvhich in fact 
amounted to a crititism of the prosecution 
case under the guise of a summary of the day’s 
proceedings arul some of the headlines were 
mere arguments of the defence and it appeared 
that their publication might have an effect 
on the minds of witnesses to be examined or 
cross-examined and am<iunt«d to conduct 
calculated to produce an aimosplu-re of prejudice 
h/ld. that the publirati()n of the lieadlincs amount- 
ed to contempt. {Limits to press comment on 
pending criminal cases pointed out.) 37 C.W.N. 
276 = 60 C. 603 1933 C. 118. Where a 

newspape r published with scare headlines portions 
of a complaint ag.Tinst the respondent in which 
gross allegations were made against him four 
months after the complaint had been filed, 
while proceedings were aclu.illy pending in the 
trial Gourt and also in the High (’ourt for 
qu.ishing the complaint, and hirther the paper 
published .above the complaint its own comments. 
Hfld, that nothing coulcl be more in the nature 
of contempt lhan action of that character. 40 

P. I .K. 791 1938 I, ah. 815. Although the 
danger or absence of danger of actual prejudice 
is an impcjrtant ccjnsidcration it is not the only 
consideration. Ihc jurisdiction of the Court 
exists not only to prevent mischief in the parti- 
cular case hut to prevent similar miscliicf arising 
in other eases. 37 G.W.N. 276=1933 C. 118 
= 60 C. G03. The misuse of the process of the Court 
for obtaining a warrant against a person against 
whom the complainant has ncj intention of 
proceeding, merely to use it as a lever for black- 
mailing him, amounts to contempt of Court. 
41 P.L.R. 130=1939 Lah. 143. 

Jurisdiction to Punish for Contempt. — 
The jurisdiction to punish for contempt of 


itself is inherently vested in every High Court 
in India including the non-Prcsidency High 
Court, which is also a superior Court of record. 
This inherent power of the High Courts has 
not been taken away or in anywise limited by 
Act XII of 1926. Consequently the High Courts 
in India continue to have power to deal with 
contempt of themselves in the same manner 
a.s a court of record has under the common law 
of England. There is no limitation imposed 
on tlic High Courts in the matter of punishment 
of offenders for contempt. A sentence passed 
on an offender committing him to custody in 
jail until such time as he apologised to the 
Court and further purged his contempt by 
paying into the Court the sums of money received 
in defiance of the Court’s injunction, is in accord- 
ance with law. 18 Lah. 69=1937 Lah. 497 
(S.B.) ; 40 C.W.N. 1285 ; 156 I.C. 1055= 

39 C.W.N. 770. Apart from the inherent 
jurisdiction of die High Court, such jurisdiction 
has been expressly conferred on the High Court 
by the Contempt of Courts Act {1926), in all 
cases of contempt except those which amount 
to offences under the Indian Penal Code. 57 
A. 573 - '935 A. 117 = '935 A.L.J. 29. The 
Judicial Commissioner’s Court although it is 
the highest Court of Judicature in the Provinces 
and has general superintendence over other 
Subordinate Courts in the Province, cannot be 
held to derive its authority from the Court 
of King’s Bench, nor has it been established by 
Royal Charter. The Judicial Commissioners 
Court, hence, is not a Court of record and has 
no power either by statute or otherwise to 
punish contempt of Subordinate Courts cither 

in civil or criminal cases. 1935 

N.L.R. 154=156 I.C. 666. But see also 10 

Lah. 69 -1937 Lah. 497 i 4 ° C.W.N. '285 > 
1940 Sind 239 : 1939 O. 131 (F.B.) ; 

(1941) Kar. 3 = 42 Cr.L.J. i. If the Offici^ 
Receiver considers that members of his stall 
have been obstructed to an extent which amountt 
to a contempt of C>ourt, it is entirely within Ins 
discretion cither to lake proceedings for contempt 
or to initiate criminal proceedings. It is, 
however, a salutary principle that where the 
contempt is some form of physical violence or 
obsirurlion and is as such punishable by a 
Criminal Court, it should be dealt wlh ihcr^ 

41 C.W.N. 1325. The High Court in 
has jurisdiction to commit to prison for contempt 
not only the insolvent, but other Persons who 
deliberately aid the insolvent in deJV'OS ^ 
order of the Court deliberately 

exercise of insolvency jurisdiction. ^ 

powers are not limited by S. 58 of the 
Towns Insolvency Act. Ihe wife ^ 

of the insolvent, though they 
to the proceedings, can be Procecd^^J^^'^us^ 
if they at the instigation of die ,j,e 

to vacate possession of the propc g 
insolvent as ordered by the ,0 

462 = (i 938 ) 2 M.L.J. iJaMly used 

commit for contempt is not the 

and should be reserved a nature 

contempt 15 I L R. (*939j 

that coVimittal 2 M-W* 

Mad. 466=1939 Mad. 257-(*939l 
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®43 The Couff’s jurisdiction in contempt 

is not to be invoked unless there is real prejudice 
which can be regarded as a substantial inter- 
ference with the course of justice. It is not 
every theoretical tendency that will attract the 
attention of the Court to its vcr>’ special juris- 
diction.^ \N’hcrc in the course of a newspap>cr 
article it was suggested that a political party 
was in sympathy with a terrorist gang against 
whom criminal proceeding was pending, held, 
that the comments were improper but did not 
amount to contempt. (Essentials for prose- 
cution for contempt stated). 58 C. 884=35 
C.W.N. 189=1931 C. 257. The Chief Court of 
Stnd has a right to punish in a summary way 
contempt of itself. 1940 Sind 239 (F.B.). See 
aUo I.L.R. (1941) Kar. 3 = 42 Cr.L.J. i. It is 
a duly of a Court ml so tmeh to itself but to the public 
in whose interest it administers Justice, that it should 
preserve its proceedings from misrepresentation. 
There is no distinction between a misrepresen- 
tation of the action of a Chief Court when it 
exercises its undoubted powers of suf>erintendence 
of Magisterial Courts under S. 224, Government 
of India Act, 1935, and S. 17. Sind Courts Act, 
1926, and the misrepresentation of the action 
of the Court or a Juder in a judicial as distinct 
from an administrative capacity, provided 
alwa>’s that that action relates to the adminis- 
tration of justice. 1940 Sind 239 (F.B.). See 
also 1939 Oudh 131 (F.B.). 

Jurisdiction op Court — Residencf- of accus- 
FO IF MATF.RIAL. — Contempt of Court is not 
an ofience within the ambit of the Penal Code, 
but yet it conforms to the ordinary rule that the 
jurisdiction of the Court is determined by the 
place where the offence is committed and not 
by the place where the offender may happen 
to reside. If the offender removes himself 
beyond the territorial jurisdiction there might 
be difficulty in securing his appearance and 
executing the sentence but that would not 
derive the Court of jurisdiction over the 
offence. This is especially so where the accused 
has appeared and has submitted to the Court’s 

57 M. 831 = 1934 M. 423 = 66 
M.L.J, 650* rhe High Court has jurisdiction 
^ hear a notice of motion for contempt of 
Court against a party who, though not resident 
•wiilun the limits of it.s ordinary original juris- 
diction, IS yet a resident of British India, because 
as a subject of British India, he is governed by 
and bound to obey the laws of Britisli India 
and to recognise the authority of Courts establish- 
cd by laws prevailing in British India. 36 
Bom.E.K. 992=1934 452 = 59 «o. Persons 

who are not parlies to the proceedings can be proceeded 
against in contempt if they at the investigation of 
the insolvent refuses to vacate possession of 
the projpertics as ordered by the Court. 48 
L-W- 4b2 = (i938) 2 M.L.J. 609. [Reveming 
46 L.U. 900=1937 M.W.N. 125.) Where a 
person IS restrained by a judicial order of one 
High Court from proceeding with certain action 
and the person commits contempt of that High 
C^urt by defying the order in the jurisdiction 
of other High Court, the former High Court 
has jurisdiction to commit the person for contempt 
lEL.R. (1937) I Cal. 345, Foil.] 1937 
{ C.W.N. 1285. As to 

Jurisdiction of Oudh Chief Court in respect of contempt 


of subordinate Courts, see 1939 O.W.N 296=1939 
O. 131 (F.B.). 

Inherp-nt power to punish — Criminal Pro- 
ceedings UNDER S. 194, Cm. P. Code, ip a bar.— 
The fact (hat criminal proceedings under 
S. 194, Cr. P. Code, may be directed against 
a person who has defamed the Court generally 
Ls no bar to his being proceeded against for 
contempt of Court as well. The inherent 
power of a Court to punish for contempt of 
Courts is c^ential in the interests of the adminis- 
tration of justice and that power is not restricted 
in any degree by the provisions of the Cr. P. 
Code, relating to proceedings which may be 
instituted with the sanction of the Government 
in case of defamation of the Courts or His 
Majesty’s Judges. 1935 A. 1 = 154 I C. 955. 

Some Illustrative Cases — Comment on 

PENDi.NC Cases. — All proceedings in suits pend- 
ing in a Court of Justice are privileged, and 
any comment on the subject-matter of the 
suits and any abuse of the parlies or holding 
them up to ridicule and contempt in the eyes 
of the public, whilst the suit is pending arc not 
allowed. The object of proceedings in contempt 
in such cases is not so much to vindicate the 
dignity of the Court or of the person of the 
Judge, as to ensure (hat every litigant in a Court 
of Justice has a fair and unprejudiced hearing 
at the trial on the merits of his case. W’hcthcr 
an article in a newspaper will tVi fact prejudice 
a party or not, or scare away his witnesses, 
or lead him to compromise the suit, is not 
the real and proper test in such a case. The 
Court has to read the article and sec whether 
the article may have that effect, and thereby tend 
to interfere with (he proper course of justice. 

If It has that tendency, it constitutes contempt 
of ^urt justifying the Court in taking action. 

39 Born. L.R 471=38 Cr.L.J. 942-1937 Bom. 
305. A libel on the parties to a suit ^vhich 
docs not amount of an interference with the 
course of administration of justice is not a matter 
m r«pcct of which contempt proceedings ran 
be taken. 'I he aggrieved party has his remedies 
elsewhere, namely, he can cither prosecute 
the ofTcndcr in a Criminal Court or sue him 
for damages in a Civil Court, {Ibid.,) It is 
well settled that any act done or writing published 
which IS calculated to interfere with or obstruct 

*«jal process 

oJ the Court is contempt of Court, although 
the Court wih not fake action for contempt 
unless It thinks that the conduct of the party 
in question is calculated seriously to interfere 
with the course of justice. Proceedings in 
contempt are not taken merely in respect of 
(cchmcal ofiences. To suggest in a nc\vspaper 
article that evidence Intended to be used in 
a prosecution which is cither proceeding or Ls 
plainly contemplated, has been obtained by 
improper means and is unreliable or to suggest 
that admissions by the accu.scd have been 
improperly obtained is such as is calculated 
to interfere with the due course of justice, and 
amounts to contempt of Court, as such allegations 
introduce at oiicc into the trial an element 
of prejudice against the prosecution evidence. 

40 Bom. L.R. 73. It is of the very essence o 
contempt of Court that (nroceedings should be pending 
when the article alleged to constitute contempt 
IS published. It is not necessary that the 
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accused in a criminal ease which is the subject 
of comment should have been committed for 
trial or even for him to have been brought 
before a committing Magistrate provided he 
has been arrested and is in custody when the 
article is published. '2i Pat.L.T. 980. 

Dhavlf, J. — It is contempt of Court to publish 
a newspaper article containing comments on 
the facts of a case which is pending before a 
Court or is about to come before a Court, 
if the comments arc calcvtlated to obstruct 
or interfere with the course of justice. In such 
eases the contempt takes the form of prejudicing 
mankind against persons who arc on their 
trial raising an atmosphere of prejudice against 
them by comment which is addressed to the 
public at large. 2X Pat.L.T. 980= 1940 P.W.N. 
90J. See tilw 20 Pat. 3o6=ig4t Pat. 185. 
As to what arc pnuUng proceedings, see 183 I.C. 
80 41 Ca-.L.J. 148. .\ny publication which 

tends to excite prejudice against the partic.s 
to a pending litigation or their litigation while 
it is pending constitutes contempt of Court. 
Attacks on or abuse of a part>, his witnesses 
or solicitor constitute contempt, but a mere 
libel on a party, not amounting to an inter- 
ference with the course of justice, docs not, 
the party being left to his remedy by action. 
'I'o publish injurious misrepresentations directed 
against a party to the action, especially when 
they arc holding that party to hatred or contempt 
is liable to affect the course of justice, because 
it may, in the case of a plaintilf, cause him 
to discontinue the action from I'ear of public 
dislike, or it may rauso the defendant to come 
to a compromise which he otherwise would 
not come to, for a like reason. Ihe fact that 
the trial Judge would not be affected by the 
article has no bearing on the matter. I.r>.R. 
(1938) Mad. 343 t(j38 Mad. 2.j8 {1938) 2 
M.L.J, 81. 'I o comment on a case which 
is suhjtidice or to suggest th.tt the Court should 
take a certain course in r«'spett of a matter 
brf<»re it und(}ubt«“dly constitutes contempt 
and honesty of motive rannot remove it from 
this category. If this were to b«‘ allowed persons 
in a p>osiiion to a.ssisf the ('ourt by their evidence 
might be prevented from coming forward, 
and persons appearing as witne.sses might be 
influenced in their testimony. The criterion is 
not whether the Clourt will be influenced, but 
whether the action complained of is calculated 
to prejudice the c<}urse of justice. Good 
intention is not the deciding factor in a matter 
of contempt, though the intention and bona 
fide nature of the action constituting contempt 
have an important bearing on the question 
whether the Gourl should take action. To 
comment on a case which is about to come 
before the Gourt with knowledge of that fact 
i.s just as much contempt as comment on a 
case actually launched. A discussion in a 
newspaper of the rights and w'rongs of a case 
when pending before a Court is improper and 
constitutes contempt of Court. This does not 
mean that reference cannot be made to pending 
c^ses or that items of news which arc concerned 
with pending cases should not be published. 
What cannot be permitted is a discussion of the 
attitude which the Court should adopt when 
considering the case. I.L.R. (1939) Mad. 466 


= 1939 Mad. 257 ==(* 939 ) 2 M.L.J. 843 (F.B.). 
A pamphlet which assumes the truth of certain 
facts which are connected directly or indirectly 
with the matters under consideration and 
awaiting decision in a pending litigation, amounts 
to contempt of Court. So also a document 
containing reflections of the gravest possible 
nature upon the conduct and the character of 
certain of the persons concerned in a pending 
proceeding and predicting that a certain party 
will win and thereby justice will be defeatea. 
43 C.W.N. 333= I.L.R. (1939) I Cal. 394. 
Where a member of the Legislative Assembly 
wrote a letter to a Magistrate making certain 
suggestions with reference to proceedings under 
S. 107. Cr. P. Code, pending before him, it was 
held that it grossly offended against the law of 
contempt of Court and that no member of the 
Legislative Assembly had any right to interfere 
in such a manner in the course of administration 
of criminal justice. 185 I.C. 754=1940 Oudh 
1 78. A pamphlet published during the pendency 
of proceeding comes within the definition of 
“contempt of Court,” if (i) it assumes the 
truth of certain facts which arc connected 
directly or indirectly with the matters under 
consideration and awaiting decision in the 
proceeding itself, {2) if the document contains 
reflections of the gravest possible nature upon the 
condui t and the character of certain of the 


aersons in the proceeding, and (^) if the pamphlet 
:>urports to predict that certain party will be 
ir is likely to be successful in the proceeding 
ind adds the comment in effect that if he is 
iuccrssful, law and justice will be defeated. 
J3 Cl.W.N. 333 1939 Cal. 672 = 1. L.R. ( 1939 ) 

I Cal. 399. Wriling of letters to a MagisIraU 
>1 respect of a matter pending before him grossly 
iflcnds against the law of contempt.^ It is in 
he clearest terms an attempt to prejudice the 
nind of the Magistrate in regard to the tnal 
)!' the case before him. 181 I.C. 7 * 4^*939 
J.W.N. 525= 1939 Oudh 180. See also 14 Luck. 
i49 ; 14 Luck. G33. Every private eornmunuatm 

o 'a Judge for the purpose of influencing h\s dMSwn 
ipon a pending matter, is contempt of uouri 
IS lending to interfere with the course of justice. 
Dn the fac ts of the case it was held that a letter 
iddrcsscd to a Magistrate at a time 
irocccdings were pending before . 

imount to contempt, as it was not the in e 
.f the writer to influence the 
neans of that letter. 181 I.C. 466-*939 

xvv.N. 5^2- 'gs!) Oudh 

o a pending case wrote a letter to the jm 

died of ihe case containing the .f®! ^ aU 

aent “you have on your «-«Pons‘bi'iiy 
ficsc proceedings against law to ^ .^ccced in 
view to cause lo.ss to me. In the 

ppcal, you yourself shall above 

roperty or the value thereof due to tne 
lentioiicd unlawful acts,’ it was hdd 
mounted to contempt ol a wrio 
nd that it contained a threat and oa 
zainst the Judges imparitally and that 
serious matter wlucli jyjag. 407- 

ghtly. 1940 N.L.J. 4 ^A=t*^P. n ^ iusticc 
atcr^rcncc with the conlem^ 

^ r.’' 
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has been caused or was intended to be caused. 
Where the accused in a case under the Copyright 
Act made certain defamatory statements about 
a certain third person and the latter wrote 
and demanded an apolo^* and compensation 
under threat of legal action it was htldy that 
the latter’s action did not amount to contempt 
and though he tnight have waited for the termi- 
nation of criminal proceedings, was not bound 
to do so. 1941 N.L.J. 368-- 1941 Nag. 241. 
Wliere a member of the Legislative Assembly 
wites letters to a District Magistrate al^ut 
certain pending criminal cases he is attempting 
to Interfere with the administration of criminal 
justice which nobody is entitled to. 1939 .\.L. J. 
99**939 247- Though a printed article 

may not have anv clTcct on the mind of the 
Magistrate or Judge, the c-ssence of contentpt 
of Court being conduct calculated to produce 
an atmosphere of prejudice in the midst of 
which the proceedings must go on, publications 
with such a tctidency will be punished as con- 
tempts. Where the respondent, the editor of 
a newspaper, after reproducing an accurate 
statement of a criminal complaint lodged 
against the accused, added in big headlines 
that “thousands ‘of rupees were missing,” as 
a fact, instead of “ as alleged,” held, the respon- 
dent was guilty of contempt. 1931 M.W.N 
1058 34 L.W. 727^61 M.L.J. 848. Where 
during the pendency of a suit relating to the 
genuineness of a will the editor of a newspaper 
published a copy of the will in the paid advertise- 
ment column and it appeared that the publi- 
cation was likely to prejudice the mind of the 
public, htld, that the act of the persons responsible 
for the paper amounted to contempt of Cotirt. 
* 93 * A.LJ. 647= 1931 A. 420. The iptcLl prk'iUgt 
cf the prets is a time-worn fallacy, and the sooner 
the misconception that the press is not account- 
able to the law is removed the better it will 
No editor has a right to assume the role of 
investigator or try to prejudice the Court against 
any perssn. Writing and publishing an article 
in a newspaper likely to prejudice the course of 
justice relating to a pending case amounts to 
a contempt of Court. 1 5 Luck. 268 = 41 Cr L J 
169=1940 O. 137. See also 1940 Rang. 70= 
4* Cr.L.J. 445 * ^***' from there being any 

special privilege of the press, there is on the 
other hand a special responsibility affecting the 
editor of a newspaper, namely that he is in duty 
bound always to bear in mind the danger of 
prejudicing the counc of justice by the publi- 
cation of articles in his newspaper which though 
innocent in appearance may ca.sily be so read 
by members of the public as to prejudice the 
course of litigation. ig.jo O.W.N. 1197. It 
is not possible to say that criticism of Court 
is protected and can be justified where there is 
no good faith, where th<-rc arc misstatements 
and misrepresentations and where necessarily the 
Court is brought into contempt and disrepute. 
The writer cannot claim to act in good faith 
when he ignores the sources of the truth which 
Were open to him. I.L.R. 1941 Kar. 3-^ 

42 Cr. L. J. 1 = 19.40 Sind 239 (F. B.). 

Guardian celebrating marriage of ward in 
breach of undertaking given to Court — Offence 
— Persons assisting guardian whether liable. 

3 * Bom.L.R. 1120. See also 1938 Cal. 38; 
^933 *42“ *2 Pat. I. Where a person is 


restrained by a judicial order from proceeding 
With certain action, the person so ordered is 
not justified in disobeying the order merely 
because he is advised or ihinis that the order 
IS wrong in law. ^ 1937 Cal. 601. Where in 
the course of a senes of newspaper articles the 
editor alleged that the Judges had convicted a 
penon after having expressed a doubt of his 
guilt, that die conduct of ca-scs before the Chief 
Justice was such that arguments and authorities 
were ignored and that the life and liberty of 
the subject brought before him was in peril 
and further that the Chief Justice p.assed mnnsl 
irous sentences and unjustifiably convicted 
persons on the uncorroborated testimony of 
an approver and accused the people of the 
province as habitual liars thus prostituting the 
position of a Judge. Held, that the artkics 
were intended to lower the prestige of the 
High Court and the dignity of the Judge and 
that the editor could be punushed for contempt 

’30 Cr.LJ. 

(h.B.). It is indeed difficult and well nigh 
impossible to frame a comprehensive and 
complete definition of ‘ contempt of Court ’ 
Anything that tends to curtail or impair the 
freedom of the limits of the judicial proceeding 
must of necessity result in hampering the due 
administration of law and in interfering with the 
course of justice. It must therefore be held to 
constitute contempt of Court. Where a party 
sends threatening Utters to tfu opposite party and his 
advocate dernanding the withdrawal of certain 
allegations in the pleadings it is calculated to 
interfere with and obstruct or divert the course 
of justice and hence the party sending such 
communications Is therefore clearly guilty of 
a contempt of Court. I.L.R. (1940) Sae. 60 = 
1939 N.L.J. 461. Where a person accused of 
an offence under Ss. 420 and 406, I. p. Code, 
files a complaint for defamation against a witness 
in Uiat ease and during its pendency, in respect 
of certain statements made by that witne^ it 
was held, that inasmuch as the complaint was 
i^de more than 6 months after the examination 
of all the witnesses and not straightway as soon 
as the particular witness was examined, it was 
a bona fide act intended for the protection of the 
complainant’s own good name and not an act 
aimed at putting pressure to bear on witnesses 
and as such dicrc was not even a technical 
oncncc of contempt committed. 181 I.C «;7ic 
=40 Cr.L.J. 569= *939 Oudh 225, The 
^cncc of an offence of contempt of Court lies 
in the fact that the person complained against 
has done something which might havJ. 
effect of prejudicing the fair trial" of a pend 
c^e. in^much as it is of great importance to the 
administration of justice that it should be allowed 
unfettered course and not be sullied 
and besmirched in any manner. Where a person 
files a complaint for defamation in respect of various 
agaimt him contained in a petition to 
^juduote him an uuolvent and also sav^ that he 
had told the other party that if insolvency 
proceedings arc started, he would take counter 
proceedings, there is nothing done from which 
an inference could be drawn that if the alle- 
gations in tJie insolvency proceedings arc with- 
dravvm, the criminal proceedings for defamation 
would also be dropped. There is a distinelion 
beti^en a threat before proceedings are instituUd and 
a threat qfter proceedings have been instituted. II* 
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when (he enrlirr proceedings have been taken 
a threat is field out then to the person who 
institutes the proceedings by the opposite party 
to (lie effect (fiat unless the proceedings are 
witfulrawn drastic action would be taken, the 
holder of the threat would be guilty of contempt 
of Clourt : but where the threat is held out 
before the institution of the proceedings it 
amounts only to a warning so that an unguarded 
action may not be taken. There may well be 
action in (lie nature of a blackmail and it would 
be dangerous to hold that if the person attempted 
to be blackmailed were to hold out a counter 
threat, he would be guilty of contempt of Court. 
1940 A.L. J. 798 - 1941 :\. 95. Where during 
the course of a guardianship proceedings, one 
of tlie parties files an affidavit containing asper- 
sions on tlie other party and he thereupon files 
an under S. 476, Cr. P. Code, for cnquir>' 

into the falsity (T the allegations in the affidavit 
and for necessary action and also files a comfdaint 
at’aiuil the other under S. f>oo, I. P. Code, neither 
(he application under S. 47G, Cr. F. Code, 
nor tlie complaint under S. 500, I. P. Code, 
constitutes contempt of Court. 1940 A.L.J. 
r )70 *040 A. 497. Where a person not a party 

to the suit sends a regitlerrd notice to the defendant, 
detrtandiriQ the uithdrawnl of an abusive efnthet used 
in (he written statement with reference to him, 
and threatening to file a suit for damages, if it 
was not withdrawn, it ts merely the formal 
preliminary notice for a wit for damages for libel 
and doe! not constitute contempt of Court. 'I'his is 
quite different from putting pressure on a party 
to withdraw a plea in a civil suit, which may 
amount to contempt of Court. 1O7 I.C. 65 
•939 A.L.J. 1157 1940 All. 1 14. Where 

A aids and abets li in his disobedience of an injunction 
it is a wrong remedy to petition the Court to 
issue notice upon A to show cause why he should 
not he committed for contempt for disobedience 
of the injunction, fhe petition should ask the 
Court (fiat .1 be committed for aiding and 
abetting P in his disribediencc. In the first 
case the C'ourt niiglit dismiss the application 
and ask the petitioner to apply again in proper 
form. 1938 P.W.N. O95 19 P.L.T. 887- >938 

P.C. 295. The Government granted certain 
lease of quarrying rights to A. A took possession 
of the ()uarrics. In a dispute concerning lca.se 
the Government and its servants were restrained 
by an injunction from disturbing possession of 
A, P, wlio was not a party to the injunction 
proceedings, but who derived his supposed 
interest from the Government, continued to 
work the quarries. A brought an action for 
contempt proceedings against the Government 
for disobedience of the injunction, and against 
P, for aiding and abetting the disobedience. 
Held, that Government could not be said to 
have disobeyed the injunction. It was for A, 
who had the immerllatc right to possession or 
was in possession under the order of the Court 
and not for (hr Government, who was not in 
actual possession to eject P. The duty of the 
Government was to leave those who claimed 
entitled to the possession of the soil to take the 
appropriate mea.surcs. Held, further, as Govern- 
ment was not liable, B, who derived his interest 
through it, could also not be held liable for 
disobedience. [16 Pat. 159=1937 Pat. 65= 


166 I.C. 966 (S.B.), reversed], iq PatLT 
I.C. 490. also 41 C.\?.N 821 = 

or writing 

published which IS calculated to bring a Court 
or a Judge into contempt or to lower his authority 
IS contempt of Court. It is a class of contempt 
usually known as “ scandalising the Court,**; the 
principle on which the Court proceeds in taking 
notice of this class of contempt is based on the 
interest of the public and not on the interest 
of the particular Court or Judge, who is attacked. 
Where attacks arc made on the personal character 
of a Judge, or where base or improper motives 
in the decision of a case are attributed to a 
Judge, the process of the Court should be used ; 
but the process of contempt for scandalising 
the Court is one which should be sparingly 
used. A general expression of opinion hostile 
to the utility of Courts of Justice, without any 
attack on any particular judge or comment on 
any particular case, is not likely to affect the 
public and need not disturb the equanimity 
of Judges, and does not amount to such a con- 
tempt of Court a.s should be dealt with by the 
proccs.s of contempt. I.L.R. (1938) Bom. 179 
= 40 Bom.L.R. 75~ 1938 Bom. 197. Scandalising 
the Court amounts to contempt of Court. It is 
immaterial whether the attack on the Judge is with 
reference to a case about to be tried or actually under 
trial or recently adjudged. And the offence is in 
no way mitigated when the attack is not upon 
a particular Judge but upion the Court as a 
whole, indeed, upon all the Judges. Contempt 
is not only committed when there is a detailed 
discussion of the facts and merits, but when, 
for instance, some presumptuous person states 
that the ease of the party is sound in law and 
fact before such case is heard and decided 
An article suggesting abuse by Chief Court of its 
powers, a desire on the part of that Court to 
enter into a conflict with the executive Govern- 
ment and containing a plain invitation to Magis- 
trates to di.sregard the authority of that Court 
and to subordinate themselves to the alleged 
wishes of the executive Government,^ is an 
article tending to embarrass the administration 
of Justice and calculated to create in the 
of the general public grave apprehension that 
the Chief Court is not entitled to public confidence 
in its discharge of its duties. Such_^tic® 
amounts to contempt of Court. * 94 ® 8 ind 229 
(F.B.). Where a suit was concluded by a 
decree of Court embodying the 
ment between the parties one of which v/as 
undertaking given by the defendant no 
dispose of his properties until the “ecrw 
fully satisfied, and the defendant mortgage® 
the properties before the satisfaction 
decree, ^eld, that (he breach of f^eundnM 
given to the Court .amounted to contempt o 
!nd th.at (he breach was not so 
as to be beneath the d'gmt^ ^ 
notice or punish it. jt^uthoridc* 

paper article — -{.-^Sentence, 
hkcly to prejudice fair A. 8* 

26 A.L.J. 1307=113^ I- C- of 

(F.B.). Proceedings for hearsay 

—Evidcnce-Recefver’s report 
evidence as the basis of sentence-Legai ty 

I.C. 565= *929 C- " 5 ^ cu„jniary P«>- 
Practice (>J?t for con- 

cecding* taken by the High oour 
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2 . (i) Subject to the provisions of sub-section ( 3 ), the High Courts of Judi* 

cature established by Letters Patent shall have and 

Power of superior Courts to 
punish contempts of 
Court. 

in respect of contempts of courts subordinate to them 
as tliey have and exercise in respect of contempts of ilicmsclvcs. 


exercise the same Jurisdiction, powers and authority, 
in accordance with the same procedure and practice, 


NOTES. 

tempt of itself arc proceedings derived from 
the Common Law of England. Tlicrc is inhe- 
rent right to take suclt proceedings in the High 
Court by virtue of its position as a superior 
Court of record. Ihc power to punish for 
contempt is a power sui generis and not a power 
which is or can be exercised under the ordinary 
criminal jurisdiction of the Court. 39 C.W.N. 
623. A rule for contempt can be issued by 
any single Judge or any number of Judges of a 
Court of record. It is not necessary’ that the 
rule should be issued by the High Court as an 
entire body after consultation with alt its members 
8 Pat. 323 117 I.C. lOo (2) = 30 Cr.L.J. 741 

(F.B.). See aho 7 R. 844^122 I.C. 282^-31 
Cr.L.J. 397. Where an application Ls made 
to the High Court on behalf of the Legal Remem- 
brancer for taking proceedings against a person 
for contempt of Court, il is not proper that the 
affidavit in support of the application should be that 
of a clerk. It should be the affidavit of some res- 
ponsible officer. 21 P.L.T. 980 -20 Pat. 306 = 
1941 Pat. 185. The Legal Remembrancer of Bihar 
is competent to npresent the Government or the Governor 
in proceedings for contempt in Bihar and can move 
the Court to take proceedings. His functions 
and duties arc wide enouglt to empower him 
to move on behalf of the Government or the 
Governor and to instruct the Advocate-General 
to carry on prdteedings for contempt in the 
High Court. 1940 P.W.N. 902 = 21 P.L.T. 980 
= 1941 Pat. 185. Summary jurisdiction in contempt 
is a powerful weapon in the hands of the Court 
and is to be used sparingly. But its use must 
In large part depend upon those who by their 
misconduct invite its application. 1940 Sind 
239 fF.B.)=I.L.R. (1941) Kar. 3 = 42 Cr.L.J. 
t. There can be no doubt that a Court need 
not and should not interfere in all cases of 
contempt. It is a very arbitrary method of 
dealing with an offence and contempt proceedings 
should be sparingly instituted, and a person should 
not be convicted unless it is e.tscntial in tlic 
interests of justice that he should be. Where 
the matter complained of tends to prejudice 
and tends to cause substantial prejudice, it does 
call for aciiin, a.s it cannot be said to be a mere 
technical contempt. A mere technical contempt 
of Court is not sufficient to warrant the High Court 
interfering and convicting the offender. There must 
be a substantial contempt, that is, soemthing which 
tends in a substantial manner to interfere with 
the due course of justice or tends substantially 
to prejudice the public again.st the accused 
in a pending criminal case. If the Court is 
salisfjcd that there is a danger of grave pre- 
judice and a danger of substantial and real 
interference with the due course of justice, 
the Court will take action and commit the 
offender for contempt. 2» P.L.T. 980=20 Pat. 
306=1941 Pat. 185. 

Intention. — Any act done or writing pub- 
lished, which is calculated to interfere with 


the due course of justice is a contempt of Court 
and writings prejudwing the public for or against 
a party ate similarly contempts. No intent lo^ 
interfere with the due course of justice or to 
prejudice the public need be proved if the 
effect of the article or matter alleged to constitu tc 
contempt is to create prejudice or to interfere 
with the due course of justice. The writer of 
an article can be guilty of contempt without intending 
to inUrfere with the due course of Justice. The test 
is not wlust the writer intends but what effect the 
words would have. An article written W’ith the 
deliberate intention of interfering with the due 
course of justice \vr>uld be an extremely serious 
matter meriting very severe punishment. Once 
it is held that the words arc likely to cause subs- 
tantial interference with the due course of 
justice or likely substantially to prejudice the 
iicaring of a case or the trial of an accused 
person, then the w'ritcr is guilty of contempt 
whether or not he intended such results. The 
question of intention is irrelevant in considering 
whether the offence has been committed, though 
of course, it is a most important matter in 
considering the appropriate punishment to be 
awarded. 20 Pat. 306-21 P.L.T. 980=1941 
Pat. 185. See also 49 L.W. 29. In contempt 
proceedings before the High Court it cannot be 
said that in every case the party if represented must 
appear though an advocate instructed by an attorney. 
Nature of High Court’s jurisdiction in matters 
of contempt indicated. 34 C.W.N. 928. {See 
also notes under S. 2, infra.) Notice of motion 
for contempt — Nature of proceedings — Parti- 
culars to be stated. 36 Bom.L.R. 992=1934 
B. 452. When the High Court as a Court of 
record thinks fit to exercise summary juris- 
diction and under that jurisdiction punishes 
for a contempt of Court, it b not open to the 
person concerned to ask the High Court for 
leave to appeal to His Majesty in Council. 
Summary proceedings for contempt of Court 
arc not only competent but the decision, that 
is to say judgment, order and sentence must be 
taken to be final and not open to appeal. A 
Court of record b the sole judge of what consti- 
tutes a contempt. 39 C.W.N. 823. 

Sec. 2. — The w’ords Subordinate Court ” in 
the Contempt of Courts Act arc used in a wide 
sense as including any Court over which the 
High Court has superintendence for the purposes 
of S. 85, Government of Burma Act, 1935, 
that b to say, all Courts subject for the time 
being to its appellate jurisdiction. Sul>Divi- 
sional Magbiratc when holding an inquiry 
under S. 176, Cr. P. Code, is acting as a Court 
subordinate to the High Court for the purposes 
of the Contempt of ^urts Act. 1940 Rang. 
L.R. 188=41 Cr.L.J. 470=1940 Rang. 68. 
The High Court of its own motion can issue a rule 
calling upon a person to show cause w’hy he 
should not be committed for contempt of the 
High Court or for contempt of a Subordinate Court, 
The powers of the High ^urc with regard to 
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(2) Subject to the provisions of sub-section (3), a Chief Court shail have 
and exercise the same jurisdiction, powers and authority, in accordance with the 
same procedure and practice, in respect of contempt of itself as a Hieh Court 
referred to in sub-section (i). ® 



NOTES. 

contempt of Subordinate Courts arc precisely 
the same as its powers with regard to contempt 
of itself. Under S. a (i) of the Contempt of 
Courts Act of 1926, the High Court can do in 
the ca.se of contempt of a Subordinate Court 
whatever it can do in the ca.se of contempt 
of the High Court itself. Therefore even if 
an application for taking proceedings is not 
contpetent. as being taken out by a person 
not competent to represent the Executive 
Government, the High Court cart take notice of 
the ContemH alleged of its ozvn motion and issue a 
rule. 21 Pat.I...r. 980 -20 Pat. 306—1941 Pat. 
i8f,. Comment upon an Advocate which has refe- 
rence to tlie (onduct of liis cases may amount 
to contempt of Court. 58 C. 884—35 C.W.N. 
189 -1931 C. 257. In cases of contempt of 
mofvKsil Courts the aggrieved person should make 
his application direct to the High Court. Where 
the alleged contempt is in the form of obstruction 
to the receiver appointed by the Court, the appli- 
cation may be made either by the party or 


advocate commits the offence of contempt of 
Court unconsciously and tenders a written abologv 
to the Court, such apology can be accepted 
as sufficient amends. 1933 O. 118. See also 
I.L.R. (1941) Nag. 304; 191 I.C. 519; igi 
I.C. 671 and notes under S. 3, infra. Attempts 
to interfere with the possession of a receioer {ap- 
pointed by Court) and to intercept the ren^ 
properly payable by the tenants to the receiver 
undoubtedly amount to contempt of Court. 
(20 Beav. 332 and 18 C.W.N. 289, Ref.) 140 
I.C. 140=36 C.W.N. 645=1932 C. 705. See 
also 35 C.W.N. 1265; 159 I.C. 180=19350. 
684. The case of interference with or obstruc- 
tion to a receiver appointed by the Court is 
treated as a contempt of a criminal nature. 
It is not neccssaiy in such a case that the order 
appointing receiver should be served on the 
respondent as a condition precedent to a motion 
for contempt. It is enough if the applicant 
shows that the respondent was aware of the 
appointment of that receiver. The act 
of interference or obstruction is not a 


by the receiver himself or by the Court which 
appointed him. Ordinarily however it is for 
the parties who arc damaged to prefer the 
complaint. In contempt applications the same 
procedure should be followed as in applications 
in contempt to tlic High Court on the original 
side. (Application made to lower Court con- 
verted into one made to High Court). 35 
C.W.N. 1265. See also 36 C.W.N. 645. The 
Court of C^ommissioners appointed under the 
Bengal Criminal Law Amendment Act is a 
subordinate Court and the High Court can 
entertain proceedings for contempt committed 
before the Commissioners. 37 C.W.N. 276 = 
1933 C. ti8-6o C). 603 3j Cr.L.J. G62. The 
expression “ man in the iireet has lo\t confidence 
in the adminiflratinn of iuUice in the province" 
used by a lawyer in a meeting of the Bar Asso- 
ciation within the premises of the Court is 
contempt of Court. 144 I.C. 63 = 3.^ Cr.L.J. 
726=1933 O. 118. During the course of a 
trial the counsel for the accused obser\xd in 
reply to a suggestion that the accused was 
proposing to leaving the jurisdiction of the Court, 
that he would not be appearing if that were so. 
The accused in fact left during the trial. Held, 
that the accused cannot be proceeded against 
for contempt. 35 C.W.N. 1082. A statement 
made by a counsel before the Judge of a Full 
Bench to the effect that his instructions are 
that his client docs not wish the matter to be 
argued before the bench as constituted, is a 
deliberate and intentional insult to the Court. It 
is highly improper on the part of the counsel 
to make such a statement and the statement 
amounts to a contempt of Court. 193 ^ 

485 (F.B.). Where a contempt of Court com- 
mitted by a counsel is due to his erroneous view 
of law and not to any improper intention on 
hi.s part, the ends of justice can be met by the 
Judges of the Full Bench recording grave dis- 
approval of his action. 138 I.C. 878=33 Cr. 

675= 193a L. 502 (F.B.). Where a leading 


matter of infringement of any order, but 
amounts to interference with the adminis- 
tration of justice and with its officers. 36 
Bom.L.R. 992=1934 Bom. 452. Interference 
with receiver may amount to contempt. That the 
person guilty of contempt is no party to the 
suit in which the receiver is appointed is no 
bar to jurisdiction. 59 Born. 10=36 Bom.L.R. 
992=1932 Bom. 452. But Court would act 
with caution and reluctanctf when outsiders 
are concerned. 59 Bom. 10. Where the 
Court comes to a decision that it will appoint a 


cceiver but does not name any officer or 
idividual as receiver, it is not a contempt of 
ourt for a person who knows that that decision 
is been arrived at even if he is a party to the 
•oceedings who knows — to collect and disbur^ 
oneys which it is intended arc to fall within 
r powers of the Receiver. It cannot be 
id that for a parly bound by a judgment 
do anything which will make that judgment 
effective, is in itself a contempt of Court, 
he equitable rule of deeming that to be done 
liich ought to be done could rot apply 10 
ch case, for it could not be irnported into the 
alms of criminal or quasi-criinmal law. 
here a Receiver is appointed arnong o c 
ings to collect rents, there is no disturban 
his possession when there is a °**P®*^ u 
3ncys already collected as rent, w 
:>ncys are not moneys of which the R« 
appointed receiver. The word ''i || 

proper sense, ceases to be the 

id by a tenant to a person authonie^ oy 

idlord to give a good f-hen 

mg.L.R. 747. I* » with 

tivers are appointed by a contempt 

m and obstruction to "^^Ir^nVof the 
Court, and that the forcible 

Its and profits possession 

fn appointed or of chatt interference 

receiver will 

i obstruction. 44 C.W.iN. 9*5 ^ 
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NOTES. 

487* obstnution offered to a public servant m 
ihc disch^c of his public function is an of- 
fence by itself though the public scr\’ant may 
not be acting under the orders of a Court of 
justice so long as he was performing a l^al 
function. But if that public servant is 
carr>'ing out an order of a Court the offender 
commits another offence, namely, the offence 
of contempt of the Court whose order the 
public servant is carrying out. S. 186, I. P. 
Code, does not take note of this second offence 
which can be the subject of contempt proceedings 
12 P. 172=1933 P. 204^- t4 Pat.L.T. 77. The 
necessity for personal service of an order of the 
0)urt (appointing the receiver) docs not exist 
when the contempt complained of is obstruction 
of the Court’s officers. 140 I.C. 140=36 
C.W.N. 645=1932 C. 705. Where the accused 
were convicted by tlic trial Court but were 
released on bail the same day by the Sessions 
Court which later on confirmed the con- 
viction and issued warrants of arrest against 
them and the accused evaded those warrants of 
arrest and applied to the High Court, in revision, 
making it appear to the High Court that they 
were in jail, while in fact they were at no time 
in jail, it was held that both their evation and 
misrepresentation amounted to contempt of Court. 
l.L.R. (1940) All. 507=1940 A.L.J. 309=1940 
A. 386. The widowed mother of a minor 
girl had re-married and thereupon her sister 
applied to the Court stating that the minor 
girl should be reinovetl from the custody of 
the mother. The applicant was directed 
to lake charge of the minor and she undertook 
not to marry the minor without the permission 
of the Court. Sulwcquently the motlicr under 
whose custody the minor continued got the 
minor married without the permission of the 
Court. Held, (1) that the mother was not 
guilty of an offence under S. 228, I. P. Code, 
Uic insult or interruption of a public servant 
while sitting in a judicial proceeding is not a 
phrase which applies to mere disobedience 
of an order of the Court ; (2) that the accused 
might be proceeded against under the Contempt 
of Courts Act. 12 Pat. 1 = 1933 * 4 ^ = 34 

Cr.L.J. 770. Contempt of C^urt is cither 
(i) criminal contempt consisting of words or 
acts obstructing or intending to obstruct the 
administration of justice or (2) contempt in 
procedure, consisting of disobedience to the 
judgments, orders or other process of the Court 
and involving private injury. Ordinarily a 
party to an action who disobeys a prohibitory order, 
such disobedience though wilful is contempt 
in procedure, whereas persons who aid and 
abet such disobedience and arc not parties to 
the action arc guilty of criminal contempt. 
Where in spite of an order of prohibition a fathn 
performs the marriage of his minor daughter he is 
guilty of contempt along with the person who 
married the girl knowing of the prohibition. 

189 I.C. 813*1940 Nag. 203. A Guzerati 
person applied for restoration of his minor boy 
from an Anglo-Indian lady who looked after 
him for a long time with the fatlier’s concurrence. 

In a previous proceeding, the father was ap- 
pointed as the guardian of the boy and the 
father was ordered to have the custody of his 
boy and was to arrange to take the child for 

C.CM .--229 


a change. The father made the arrangement 
but the lad^ refused to deliver the child to its 
fatlier in spite of many requests. Held, that the 
lady was guilty of contempt. 1938 Cal. 38= 
174 I.C. 785. The meaning of S. 2 (3) is that 
where under the I. P. Code there is already a 
provision for punching a contempt of Court 
as a contempt of Court the Contempt of Courts 
Act itself shall have no application. It docs not 
mean that when the Act which has constituted 
the contempt of Court also constitutes an offence 
under the Penal Code it may not be punished 
under the Contempt of Courts Act. .A single 
act may be both an offence under the Penal 
Code and may also be a contempt of Court 
and may be punishable in cither or both capacities 
12 P. 1-1933 P- 142^*44 I C. 351. See also 
1940 N.L.J. 425=1940 Nag. 407; 159 I.C. 

180=1935 C. G84 ; 1938 A.L.J. 430. 

Sees. 2 ( 2 ) and ( 3 ) : Chief Court of Oudh 
— Jurisdiction as regards contempt of sub- 
ordinate Courts. — The Chief Court of Oudh 
is by virtue of the Oudh Courts Act and Ss. 2ig 
and 220 of the Government of India Act, the 
High Court of Oudh and the one and only 
Court of record and by virtue of its position akin 
to that of the Court of King’s Bench. It has 
its power of superintendence over all inferior 
Civil and Criminal Courts and it has power to 
protect its Subordinate Courts from improper 
interference in the administration of Justice. 

It would be absurd to think that such a Court* 
which is the custodian and protector of public 
Justice throughout the province of Oudh, has 
no power to deal with the contempt of Courts 
subordinate to it. Its powers in that respect 
arc defined and limited by the Contempt of 
Courts Act of 1926. The Act is silent as to 
the powers of the Chief Court to deal with 
contempts of Court subordinate to it, but such 
power cannot be negatived by silence and is 
to be inferred from the wording ofsub-Cl. (2) 
of S. 2 in which the words “ subject to the 
provisions of sub-Cl. (3) ” would be otherwise 
meaningless and in fact unnecessary. 14 Luck. 
492=1939 Oudh 131 (F.B.). 

Practice and Procedure. — The fact that 
die rule for contempt is unsigned is by itself 
no ground for discharge of the rule. 37 C.W N 
276=1933 C. 118 = 60 C. 603. When signing 
a petition for launcliing contempt proceedings 
a Sccrcta^ to Government should be presumed 
to be acting within the scope of the authority 
conferred on him until the contrary is shown. 

60 Cal. 603. The legal remembrancer is ex 
officio public prosecutor on die Appellate Side of 
die High Court and as such has the power to 
instruct counsel, his authority to act for the 
local Government being in no way dependent 
on anything in the nature of a vakalatnama or 
wa^ant of attorney. 60 Cal. 603. Appli- 
cations for contempt cannot be subject-matter 
of reference by die lower Court to the High 
Court. J^uch applications cannot be heard by 
a Bench of the High Court hearing criming 
appeals unless they are specially referred by the 
Chief Justice. 35 C.W.N. 1265. When the 
contempt is committed in the face of a Court 
it is that Court which is the proper tribunal 
to decide the whole matter. 138 I.C. 878= 

*932 L. 502 (F.B.). In a case where a party 
is required to do something by order of Court, 
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( 3 ) No High Court shall take cognizance of a contempt alleeerl tn 
been committed in respect of a Court subordinate to it Where such 
an offence punishable under the Indian Penal Code. ° contempt is 

3. Save as otherwise expressly provided by any law for the time being in 

Limit of punishment for ^ contempt of Court may be punished with 

contempt of Court. Simple imprisonment for a term which may extend 

*1 j . , months, or with fine, which may extend to two 

thousand rupees, 01 with both : ^ cxccna to two 


NOTES. 

it is necessary before an application is made 
for committal of a person to jail for disobedience 
of the Court’s order, that he should have been 
personally served witli notice of the order. 
Service upon liis attorney is not sufheient nor 
is personal service after notice of motion for 
contempt. 34 Boin.L.R. 1416-- 1932 B. 638. 
The pret isc breach or breaches of the order 
complained of should be set out in the notice 
of motion itself and the other party should not 
be left to ascertain, if he can, from the affidavit 
relied upon in support what the charges arc. 
1932 B. 63B. In cases of contempt the parties 
charged with contempt cannot be called upon 
to answer to anything w'hich is not set out 
specifically in the grounds used before the 
Court at the time when the rule was issued ; 
where the grounds are insufficient the only 
course open to the Court is to discharge the 
nile. 'lo such a case allegations set out in an 
affidavit cannot be taken notice of unless the 
source of the deponent's information is dLs> 
closed. 33 C.VV.N. 12G7. There can be no 
justification of contempt of Court even if the 
writer or speaker believes all that he states 
to be (rue ; and a person guilty of contempt is 
not entitled to lead evidence lf> establish the 
truth of his allegations. 3^ Cr.L.J. 620-= 1935 
A.L.J. 4 ^ 1935 A. 38. Ibe general nile is 

a party in (ontempt is not entitled to be heard 
but tiu rule has never been applied to a case 
in which flie order, fcir the broach of which 
contempt is allc-ged, is challenged on the ground 
of want of jurisdiction. 55 B. 803 ; 33 Bom. 
L.R. 725 > 93 * Bom. 402. In an enquiry by 

the Court for contempt consisting of alleged 
disobedience of the order of Court, it is un- 
necessary to go into the previous liislory of the 
matters which led tc) the pa.ssing of the order. 
(7 B. 3, Ref.) 34 Bom. L.R. [416=1932 B. 
638. VVhrrc the brc-acli of an order of Court 
complained cjf is a failure to pay a sum of money, 
tlie Court ha.s no power to commit a private 
party for contempt. But a receiver is an officer 
of Court and on his failure lo comply with an 
order ot Court — even though it Ijr only an 
order for the payment of money — he may be 
committed for coritc-mpt. (19 B. 152, Dist.; 
4 ^^ 55 > 1 ’f‘ll.) 34 Boin.L.R. 1416 1932 B, 

038. 

Sec. 2 ( 3 ). — I hr prohiliition ronlaincd in 
(3) of die Act, refers lo offences punishable 
as contempt of Court by the Indian Penal Code 
and not to offences puni.shable there olhrrw 
than as contempt. 1940 N.L.J. *425= 1940 Nar. 
^7. See also 1938 A.L.J. 430 j 1935 C. 684. 
Where in answer to intcrrogaloricj, a party 
to a proceeding in a Magistrate’.s Court stated 
that the Chief Reader of that Court had friendly 
relations with and influence over the Court 


vvhich acted dishonestly and imposed a fine 

ffic st^cment is clearly defamatory of the presid- 

mg and a criminal offence under the 

Penal Code. But the appropriate procedure is 

tor the officer to file a complaint under the 

Penal Code and the High Court will not take 

cognizance under the Contempt of Courts Act 

36 C.L.J. 967-1935 A.L.J. 950 (i) = i935 All. 
ogn. 

Sub-S. (3), S. 2, means that the contempt 
must be punishable as a contempt under the 
Penal Code and not punishable only because it 
otherwise is an offence. 165 I.C. 813=1936 
L. 917. The true interpretation of cl. (3) to 
S. 2 of the Contempt of Courts Act is that where 
there Is already a provision in the Penal Code 
for publishing a contempt of Court as such 
the Contempt of Courts Act itself shall have 
no application. But where an act amounts to 
an offence under the Penal Code and also under 
the Contempt of Courts Act, it will be punishable 
under both Acts. I. L.R. (1938) All. <548=1938 
A.L.J. 430=1938 All. 358 - 
Secs. 2 and 3 . — Where a leading adoocaU 
commits the offence of contempt ofCourt unconsciously 
and tenders a written apology lo the Court, such 
apology can be accepted as sufficient amends. 
144 I.C. 63 (2)= 1933 O. r 18. 

occ. 3 . — I'hrcat used by Advocate to Judge 
an offent e. Where an Advocate wrote a letter 
to a Judge informing him that steps were being 
taken to put a certain decree in execution while 
a revision was pending in the High Court and 
further stated that in case further action in 
execution was taken his client would institute 
a suit for damages against him, held, that the 
intention of the Advocate was to influence the 
mind of the Judge by the threat held out to Iiim 
and that the .\dvocatc was liable to be convicted 
under S. 3. 147 I.C. 330=1934 A.L.J. 145— 

*934 A. 317. See also 1939 N.L.J. 461. But 
see tO Lah. 69 noted under S. 1, as regards the 
extent of punishment that can be given under 
inherent power of High Court. The Court ha* 
jurisdiction to direct the payment of costs of the 
Crown by the person punished under the con- 
tempt of Courts Act. The proper method ^ 
which these cosLs should be recovered shoi^ ^ 
on the lines on which decrees arc oxecu / 
the Civil Court. 36 Cr.L.J. 1365 - *935 A-W' 

I * 53- *935 A. 1013. VVhere »hc contempt *-* 
of a very grave namre, the partv m ^ 
may be punished in spite of ^ jjjc 

(1938) a M.L.J. 520=1938 Mad. 975 * 

proviso to S. 3. no doubt, the 

an apology at a late stage. _,„nable man 
accused takes such action as any 
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Provided that the accused may be discharged or the punishment awarded 
may be remitted on apology being made to the satisfaction of the Court ; 

[Provided further that notwithstanding anything elsewhere contained in 
any law no High Court shall impose a sentence in excess of that specified in this 
section for any contempt either in respect of itself or of a Court subordinate to it.] 


THE INDIAN CONTRACT ACT (IX OF 1872). 

EFFECT OF SUBSEQUENT LEGISLATION. 


S. I, rep. in part, Act X of 1914, S. 3 and 
Sch. II. 

S. 16, subs. Act VI of 1899, S. 2. 

S. 19, rep. in part. Act VI of 1899, S. 3. 

S. ig-.A, ins. Act V'l of 1899, S. 3. 

S. 21, rep. in part, Act XXIV of 1917, S. 3 and 
Sch. II ; aiTi., A.O., 1937. 

S. 25, am., Act XII of 1891, S. 2 and Sch. II. 
S. 27, rep. in part, Act IX of 1932, S. 73 and 
Sch. 11 . 

S. 28, rep. in part. Act I of 1877, S. 2 and Sch. 


Ss. 43 and 63, am., Act XII of 1891, S. 2 and 
och. 11, 

S. 74. am.. Act VI of 1899, S. 4 ; A.O., 1937. 

Ss. 76 to 123, rep.. Act III of 1930, S. 6*^. 

S. 133, am., Act XXIV of 1917, S. 2 and 

bch. I. 

« /78-A 5utM. for the original 

S, 178, Act IV of 1930, S. 2. 

Sch’’ I?^ ’ of * 932 . S. 73 and 

Sch., rep., Act X of 1914, S. 3 and Sch. II. 


PREFATORY NOTE. — .A contract may be defined as an arraneement 
parti«, supported by a legal consideration, and in the form, if any, prescribed by law crMifrUr 
an obligation on the part of one or both to do or refrain from doing some lawful thing ’ 

The ^11 which aficnvards became the Contract Act wa.s drawn in 1866 in England bv thr 
^dian Law Commissioners. In die following year it was introduced into the Council of the 
General during the absence of Mr. {aftcrv% ards Sir Henry) Maine by the Right Hon’blc \V N 
referred to a Select Commiucc, and published and circulated to die Local Governments Tlicr 
a controversy arose between the Sccrctar>' of Slate and the Commissioners on the one side 
^d the Indian authorities on the other, as to die Commi-ssioners’ proposals that all DcnaJties 'ihJA 
be treated as liquidated damages, and that die ownership of goods may be acquired bv buvim? 
from any person who is m posse.v.ion of them, if the buyer acts in good faith, and under circumLnrZ 
which do not raise a presumption that the possessor has no right to sell them : in other word. 
every place in India should become a market overt. Tlic result was that the Secrctarv of St r 
permitted the Government of India to lake dicir own course as to altering the Bill • thr 
resigned and the Bill (whose early enactment was directed by the Secretary of State) was 



LEG. REF. 

* Second Proviso inserted by Act XII of 
* 937 . 

NOTES. 

been committed, his apology thereafter can only be 
regarded as an after-thought put forward in the hope 
of avoiding the wrath to come. 1940 O.W.N. 1 197. 
An apology is not a weapon of defence forged to 
purge the guilty of their offences. Nor is it 
intended to operate as a universal panacea. 
It Is intended to be evidence of real contriteness. Only 
then is it of any avail in a Court of Justice. 
It must be tendered at the earliest opportwiity un- 
reservedly and unconditionally. Everything dcpiends 
on the circumstances as well as upon the nature 
of the apology and the manner in which it is 
tendered. 1940 N.L.J. 425=1940 Nag. 407= 
I.L.R. {1940) Nag. 304. See also 1941 O. 67 = 
16 Luck. 506 ; 1940 O.W.N. 1 197. It docs not 
follow that because an apology is offered the 
Court must accept it and is disarmed. A Court 
can rcfmc to accept an apology which it docs 
not believe is genuine ; it can even when it 
accepts the apology, commit an offender to 
prison or otherwise punish him. Furthermore, 
there cannot be both justification and apology. 
The two things arc mcompatible. 1940 Sind 
339 (F.B.). The principle underlying the ease 


persons nave Decn Huuisnca lor attacks 
upon Courts and mtcrf^cnces with the due execution 
of thnr orders is not the protecting of either tiir* 

^urt as a whole or the indivicfual Judg« o? 
the Court from a repetition of them but th<» 
pre.ccling of the public and cpcSldly 
Who cither voluntanly or by compulsion 
subject to Its jurisdiction, from the mischief 
they will inci^if the authority of the tribunal 
be undermined or unpaired. An article in 
containing comments on the finding 
of the Magistrate in an inquest under S. 17G, 
Cr. P. Code, into the death of certain perwn 

impute deliberate pcr\'crsity, incapability and 

paruality to the police on the part of the Magu- 
trate in question For the publication of This 
^ticlc the publisher and editor arc liable to be 
dealt wiili for contempt of Court and ihev 
cannot be allowed to go unpunished merely because 
tfuy have tendered an apology. 187 I.C. 308=41 
Cr.L.J. 445=1940 Rang. 70. Where a con- 
temner states that he is * extremely sorrv ’ it 
may amount to an expression of regret, bm it ;• 
certainly not an apology— which U tlie word 

nww of Courts Act. 194^ 

O.W.N. 6. Se€ also 1933 Oudh 118. 
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through the Council with some important amendment by Mr. faftcrwards Sir ^ 

Stephen.— Whitley Stokes’ Anglo-Indian Codes, Vol. I, p. 53/ ^a^terwards Sir Fitejames) 

" The first draft of a law of Contract for India was prepared in England by the Indian Law 
Commissioners. Some points m the original Bill gave rise to prolonged discussion, and wrfiow 
of the measure were re-cast in this puntry. It consists almost exclusively of the rule^ which eovem 
the English Courts, thrown into the form of legal enactment. Whenever these rules have ^ 
departed from it h^ been on account of some difference between the circumstances of the ^o 
countries which rendered it unsafe, in the opinion of those upon whom the responsibility of oassinp 
the measure ultimately devolved, to enact the English Law without modification. Some soecial 
and subsidiary chapters of the Law of Contract, such for instance as the law of Master and Servant 
Consignor and Carrier, the law regulating Promissory Notes and Bills of Exchange, were intentionallv 
omitted, inasmuch as, when the Act was passed, they had not received that cleborate consideration 
which their importance deser\cd, and because in the case of some, matters of principle had to be 
decided, the discussion of which was still unripe. The last of these subjects has been subsequently 
provided for in the Negotiable Instruments Act of 1881. The Law of Contacts specially affeedng 
land sales, mortgages, leases and other forms of alienations of immovable property was also left 
aside as being of so special and technical a character and so divc'rsc in its aspects in rfifferent parts 
of the Empire as to render it unsafe to deal with it in a general enactment. It has now been dealt 
with m tlie Transferor Properly Act of 1882, without however any modification of the general principles 
laid down in the [jresent Act as applicable to all contracts. The subject of specific performance was 
also onuUed. no doubt because intimate as is its connection with the Law of Contracts, it lies some- 
what beyond the pale of contract in its strict sense and involves the consideration of topics other than 
those with which the Law of Contract is, strictly speaking, concerned. For this, too, special pro- 
vision lias been made in Act I of 1877.” See Introduction to Shephard and Cunningham’s Contract 


The drafting of this Code has been the subject of strong adverse criticism by several very 
eminent Judges and Jurists. 


“ Not only the work of different hands, but work done from quite different points of view 
has been pieced together with an incongruous effect Another source of unequal workman- 

ship, and sometimes of positive error is that the framers of the Indian Codes, and ^ the Contract 
Act in particular, were tempted to borrow a section here and a section there from the draft Civil 
Code of New York, an infliction which the sounder law^’crs of that Stale have been happily successful 
so far in averting from its citizens. This Code is, in our opinion, and we believe in that of most 
competent lawyers \vho have examined it, about the worst piece of codification ever produced. It is 
constantly defective and inaccurate, both in apprehending the rules of law which it purports to define 
and in expressing the draftsman’s more or less not satisfactory understanding of them. The clauses 
on fraud and misrepresentation in contracts — which are rather worse, if anything than the average 
badness of the whole — were most unfortunately adopted in the Indian Contract Act. Whenever 
this Art is revised cvciyihing taken from Mr. Dundicy Field’s Code should be struck out, and the 
sections carefully re-cast after independent examination of the best authorities.” In fact, the Contract 
Act passed tlirfiugli not less than three distinct stages. First, there was the draft prepared in England 
by the Indian Law C^ommission uniform in style and possessing great merit as an elementary statement 
of the combined effect of tlic common law and equity doctrine as understood about forty years ago. 
Next this was revised and in parts elaborated by the Legislative Department in India. The borrowing 
from the New ^'ork Draft Code seems to belong to this phase. Lastly, Sir James Stephen 
supervised the final revision and added the introductory definitions, which arc in a wholly diiftrcni 
style and not altogether in harmony w'ith the body of the work. Evidently this process could no 
satisfy the conditions of a model Code. It is much to the credit of the workman that the result at cr 
allowing for a!) drawbacks, was a generally sound and useful one. See Preface to the first edition o 
Pollock’s Contract Act. 


Mr. Whitley Stokes wrote as early as 1887 as follows : — Unfortunately it (the Contract 
Bill) had been sent out to India in a very Crude form ; it never underwent the patient, pcnclrau^ 
revision by a skilled draftsman necessary in the case of such a measure ; and though the ^ 
Judges have loyally endeavoured to give effect to its provisions, these arc so incomplete and some 
so inaccurately worded that the time seems to have come for repealing the Act, and rc-en« ^ 
with the amendments in arrangement, wording and substance suggested by the casM 
it during the last fourteen years. Should this be done it would be well to incorporate the 
relating to negotiable instruments, to exchanges and to sales and mortgages .. Codes, 

properly and to add chapters on Carriers and Insurance.” — Whitley Stokes Ang o- 
Vol. I, p. 534. 

JV.B.-Thc several criticisms on this Act offered by Sir Frederick Pollock and Sir Wilham 
Anson in ihcir Books on the Law of Contracts arc also to the same effect. ^ 

The Indian Contract Act, 187a, endeavours to codify— that 
systematically the chief rules relating to the formation, ratification an 1 . bv one or more 

enforceable by law, made between two or more persons by which nghts arc acq | the 

of them to acts or forbearances on the part of the oth^ or others It also . ’^Bailment 

following classes of those agreements, uiz-, Sale of Goo* : ^"dcnnitv Partnerships are dealt 

includini Pledge : Warranty : Agency and Private implied when 

With by the Indian Companies Act, 1882). It deals, lasUy, With the quasi-v 
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A pays something which B ought to pay or B leccivcs somcihing which A ought to receive. Tlie 
obligation arising from breach of contract is partly dealt with by the section of the Contract Act 
relating to compensation. The law relating to the Specific Performance and Rescission of Contracts 
was subsequently codified by the Specific Relief Act, 1877, (Chapters II and IV. Tlien came the 
codification of the law of Negotiable Instruments Act (XXVI of 1881) which deals with the most 
important branch of the law relating to the assignment of contractual rights. The rules relating 
to assignment by operation of law of obligations on the transfer of land to sale, mortgage and lease 
of immovables to exchange and gift of c\'ery kind of property, and to the assignment of contractual 
rights not comprised in .Act XXVI of 1881, were codified by the Transfer of Property Act, 1882, 
Chapters III, IV, V and VI. 

Special contracts of Carriage, Master and Servant and Insurance have also been subsequently 
dealt with by the Indian Legislature. (Whitley Stokes’ Anglo-Indian Codes, Vol. I, p. 491.; The 
chapters relating to Sale of Goods and Partnership have been recently taken out of the Contract 
Act and enacted in the form of separate Acts (Act III of 1930 and Act IX of 1932). 


THE INDIAN CONTRACT ACH (IX OF 1872.) 

CONTENTS. 


Preamble. 

Preliminarv. 

Sections. 
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ree surety. , . 
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°DiSargc of surety by creditor’s act or 

m impairing .surety’s eventual 

Rights of surety on payment or per 

^ ... f- 


Surety’s right to benefit of creditor* 
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Guarantec obtained by concealment 

Guarantee on contra^ 
t act on it until cosurety join*. 
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contracts. 

227. Principal how far bound when agent 
exceeds authority. 

228. Principal not bound when excess of 
agent’s authority is not separable. 


Sections. 

229. Consequences of notice given to agent 

230. Agent cannot personally enforce, nor 
be bound by, contacts on behalf of principal. 

Presumption of contract to contrary. 

231. Rights of parties to a contract made by 

agent not disclosed. ’ 

232. Performance of contract with agent 
supposed to be principal. 

233- Rights of person dealing with agent 
personally liable. 

234. Consequence of inducing agent or 
p^cipal to act on behalf that principal or agent 
will be held exclusively liable. 

235. Liability of pretended agent. 

236. Person falsely contracting as agent not 
entitled to performance. 

237. Liability of principal inducing belief 
that agent’s unauthorised acts were authorised. 

238. Effect, on agreement, of misrepresen- 
tation or fraud by agent. 

239 — 266. [Repealed.]. 

SCHEDULE. — Enactments repealed. 

[Repealed.] 


THE INDIAN CONTRACT ACT (IX OF 1872 ). ^ 

April, 1872, 

Whereas it is expedient to define and amend certain parts of the law relating 
to contracts ; It is hereby enacted as follows : — 

Preliminary. 

Short title called The INDIAN Contract 

Act, 1872. 

Extent, commencement. extends to the whole of British India* ; and it 

shall come into force on the first day of September, 1872. 


LEG. REF. 

‘ For the Statement of Objects and Reason.'? 
for the Bill whieh was based on a report of Her 
Majcsty’.s Commi-ssioners appointed to prepare 
a body of substantive law for India, dated July, 
6lh, 1866, see Gazette of India, 1867, Extraordi- 
nary, p. 34 ; for the Report of the .Select Com- 
mittee, see, ibid.. Extraordinary, dated 28th 
March, 1872 ; for diseus.sions in Council, see 
ibid., 1867, Supplement, p. 1064 ; ibid., 1871, 
p. 3>3» and ibid., 1O72, p. 527. 

Fhc chapters and .sections of the Transfer of 
Properly Act, 1882 (IV of >882) which relate to 
contracts arc. in places in which that Act is in 
force, to be taken a.s part of Act IX of 1872— 
see Act IV of 1882, S. 4. 

^ * Act IX of 1872 has been declared in force 
in — 

the Sonthal Paragnas— Uic Sonthal Parganas 
Settlement Regulation (HI of 1872) as amended 
by the Sonthal Parganas Justice and Laws 
Regulation (III of 1899), S* 3. 

British Baluchistan — see the British Baluchistan 
Laws Regulation (II of 1913), S. 3. 

Panth Piplocla— the Panth Piploda Laws 
Regulation (I of 1929), S. 2. 

1*^ been declared, by notification under 
o ^ Scheduled Districts Act (XIV of 

*074) to be in force in— 

the tarai of the Province of Agra — see Gazette 


of India, 1876, Pt. I, p. 505 ; 

the Districts of Hazaribagh, Lohardaga and 
Manblium, and Pargana Dhailbhum and the 
Kolhan in the District of Singhbhum — see Gazette 
of India, 1881, Pt. I, p. 504. (The District of 
Lohardaga included at this time the present 
District of Palamau which was separated in 1894. 
The District of Lohardaga is now called the 
Ranchi District — see Calcutta Gazette, 1899, 
Pt. I, p. 44.) 


NOTES. 

Sec. 1; Contract Act. — Act is not retros- 
ectivc. 5 M.I.A. 109; 12 Bom.L.R. 451 
458, 472). It is an amending as well as a 
onsolidating Act. 40 B. 630=31 M.L.J. “1 
P.C.). Act is not exhaustive. It docs not 
urport to be a complete Code dealing wun 
1 C law relating to contracts, but define 
mends certain parts of that I^. 

M= 19 Bom.L.R. 370; 35 M. 7^21 M.L. 

, 600 : 62 C. 612=39 CjW.N. 

1 Bom.L.R. 508 ; 40 Bom.L.R. 

, 23, The Court must interpret the A« 

self where it applies and the 7/“^: 

g of the words of the 

Jlowed uninflueneed by the Ptcv.°“» 

e law But the Contract Act is not 
fe al!d Xre the Act does not eover the 
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* ♦ * nothing herein contained shall affect the 

_ , , provisions of any Statute, Act or Regulation not hereby 

Enactments repealed. ^ i i i ^ r- t ^ 

* expressly repealed, nor any usage or custom of trade, 

nor any incident of any contract, not inconsistent with the provisions of this Act. 


LEG. REF. 

* The words “ The enactments mentioned in 
the Scliedule hereto are repealed to the extent 
specified in the third column thereof ; but ” 
were repealed by S. 3 and Sch. II of the Re- 
pealing and Amending Act (X of *914.) 

NOTES. 

ease witli which the Court has to deal, then 
the Court is bound to follow the principles 
of the English Common Law. 56 B. 101 
=34 Bom.L.R. 167=1932 B. 168; 62 C. 612 
=39 C.W.N. 461. S. 1 saves from its 
operation all Statutes, Acts and Regulations 
not expressly repealed by this Act, and also 
special usages and trade and merchantilc 
cuslom.s. 18 C. 620=18 I. A. 121 (P.C.). 
See also 1933 L. 183=145 I.C. 188; 1935 
Sind 38 (Pakki adat) ; 1935 Sind 38. This 
Act does not affect the following usages and 
custom — Pre-emption. 18 C. 620. Arbitra- 
tor's lien; Attorney’s lien. 6 C. 1. hfcrcan- 
tilc custom as to Hundis, Common Carriers 
and Maritime Law, etc. 18 C. 620 (P.C.) ; 
98 I.C. 759=1927 N. 89. Where both parties 
are engaged in business and articles arc pur- 
chased by one party from the other partj' 
for business purposes, the transaction falls 
within the term ‘mercantile transaction'. 
16 Luck. 357=1940 Ou<lh 443. It is open to 
a party to plead a trade usage in conflict with 
the provisions of the Contract AcL If a 
party relies on a trade usage its incidents and 
details ought to be indicated with dearness 
and precision; and where there is an issue 
between the parties as to the existence of 
such usage the onus of proof lies upon the 
party propounding the same. 1931 A.L.J. 
390=1931 A. 583. See also 1933 L. 183= 
145 I.C. 188; 1935 Sind 38; 33 P.L.R. 985 
=1932 L. 633. (Trade usage as to sale of 
khathis in sltamli) ; 1933 L. 127 (Mercantile 
usage in Delhi Town Market). The Contract 
Act is not exhaustive so far as the law relat- 
ing to common carriers is concerned. 9 I. 
C. 966=32 P.W.R. 1911. Where an agree- 
ment is approved, ratified, confirmed and de- 
clared to be vali<l and binding on the parties 
tliereto by an Act of the Legislature, the 
effect of this statutory confirmation is to 
render every provision and stipulation of the 
agreement as obligato^ and binding on the 
parties as if tliese provisions had been repeat- 
ed in the form of statutory sections. 169 
I.C. 562=1937 P.C. 214 (P.C.). Although 
the Contract Act purports to deal only with 
certain parts of the law relating to contracts, 
yet it should be regarded as exhaustive and 
binding on the Courts in India when it treats 
a subject in a way at variance with the 
English Law. 38 I.C. 915=12 N.L.R. 177. 
Applicability of Act to contracts regarding 
land. See 19 S.L.R. 337. Principle of the 
C.C.M.— 230 


Act applicable to all transfers. 25 A.L.J. 
708=1927 A. 693. A mercantile custom in 
contravention of the written terms of a con- 
tract can be of no avail in a suit under the 
contract, but evidence of custom not consis- 
tent with the contract can be admitted. 41 

B. 518=18 Bom.L.R. 532. See aiso 1931 
A.L.J. 390=1931 A.L.J. 583. Where 
there is reliance on custom there is neces- 
sarily a variation from the written contract, 
but the variation need not be in contradic- 
tion of or repugnant to it. 41 B. 518=18 
Bom.L.R, 532, If in a ease of a contract 
in which there is an apparent inconsistency 
according to the literal construction of the 
words used, there is any other reasonably 
possible construction by which the apparent 
inconsistencies can be reconciled, that 
construction should he adopted. 52 L.W. 
591=1940 A.L.J. 701=1940 P.C. 151 (P. 

C. ) . English common law principles can 
be applied so far as they apply lo Indian 
circumstances and are not inconsistent with 
this Act. See 4 I. .A. 23. See also 1937 
Rang. 302 ; 56 B. 101=34 Bom.L.R. 167= 
1932 B. 168. There is no reason why the 
principles enunciated in English cases should 
not be applied to suitable cases by Indian 
Courts which arc Courts of Equity- as well 
as of law. if such principles do not go against 
any provision of the Indian Contract .Act. 
1937 O.W.N. 136=1937 O. 82. Cause of 
action with reference to cases on contracts 
explained. 58 C. 539=134 I.C. 65=1931 C. 
659. Where the deed forming the contract 
between the parties is not properly stamped, 
it cannot form the basis of a suit, nor is it 
permissible to fall back upon the previous 
oral negotiations. 41 P.L.R. 98=1939 Lah. 
266. ^ The fact that a hire purchase agree- 
ment is insufficiently stamped docs not render 
the document invalid, although an objection 
might be taken to its admissibility in evi- 
dence. 1938 Cal, 654. There is no univer- 
sal rule that a stranger to a contract can in 
no circiimstancc claim a benefit thereunder. 

77 I.C. 261=35 C.L.I. 493=1923 C. 2^'. 
153 I.C. 102=1935 M. 141. also 165 
I.C. 231=1936 A.L.T. 1012=1936 A. 700; 

70 M.L.J. 581: 17 Pat. 751; 1939 A.L.T. 
228=1939 All. 190=1. L.R. (1939) All. 185; 

42 C.W.N. 1212: 40 Bom.L.R. 155=1938 
Bom. 217: 39 P.L.R. 499: 41 C.W.N. 1008; 
1^ Lah. 471; 1940 O. 425; 1939 A.L.J. 
1139=1940 All. 98: 17 Pat. 751: 38 Bom. 
L.R. 610=1936 B. 344; 162 I.C. 754=1936 
C. 260: 165 I.C. 113=1936 O.W.N 1021 
=1937 O. 99: 1935 L. 354=16 L. 118; 1935 
O. 496=158 I.C. 46): 62 C.L.J. 55. A 
stranger to a contract which reserves a bene- 
fit for him cannot sue upon it either in 
English or in Indian Law even though in 
India the consideration need not move from 
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Interpretation tlause. 


« id 

tion appears from the context:— "ymren 


NOTES. 

the promisee. There arc two well-recognis- 
erl exceptions to this doctrine: The first is 
where a contract between two parties is is so 
framed as to make one of them a trustee 
for a third; in such cases the latter may sue 
to enforce the trust in his favour and no 
objection can be taken to his being a stranger 
to the contract. The other exception covers 
those cases where the promisor, between 
whom and the stranger no privity exists, 
creates privity by his conduct and by 'acknow- 
ledgment or otherwise constitutes himself an 
agent of the third party. Where the consi- 
deration for a sale of a property is that the 
purchaser would satisfy certain creditors of 
the vendor and release the latter from his 
liability in respect of the debts, and the 
property is not sold for a fixed consideration 
and the purchaser does not retain out of it 
a (lefinitc sum of money for payment to the 
creditors, the purchaser cannot be said to 
have constituted himself a trustee in respect 
of the property* sold or the consideration 
money payable for it for the benefit of the 
creditors, and it is not competent for the 
latter to sue the purchaser for enforcement 
of his obligation under the contract of sale 
to which they were not parties. 74 C.L.J. 
327. .Vce alto 1937 Oudh 99=1937 O.W.N. 
1021; 1937 ^f.W.N. 40.^. A stranger to a 
contract can sue upon it at any rate in -the 
following circumstances, namely, (a) where 
a party to the contract agrees with the 
stranger to pay him direct or becomes estop- 
ped from denying his liahilify to pay him 
personally and (b) where the contract creates 
a trust in favour of the stranger. 1940 
Rang.E.R. 237=1940 Rang. 91. The 
English common law doctrine laid down 
in Tzvcrdle v. /Ukimoti that a contract can 
create no right or liability in a person who 
^ not a party to it applies in equity also. 
Rut certain exceptions (more apparent than 
real) have been engrafted on the rule. A 
person not a party to a contract has been 
held to be entitled to enforce it in case where 
a trust or an agency can he founded on the 
contract. Though the applicability of the 
rule in Ttvi’edfe v. Atkinson to Courts in 
India has heen the subject of considerable 
discussion, opinions expressed have by no 
rneans been uniform. A general statement 
that where a person makes a contract with 
another^ for the benefit of a third person, 
that third person can sue on the contract 
apart from any reference to agency or trust, 
is a proposition not supported cither by prin- 
ciple or authority. I.L.R. (1937 ) 2 Cal. 
698=66 C.L.J. 373. .9cr also 114 T.C. 658. 

A stranger is not entitled to sue on a cove- 
nant, in the performance of which he has 

?oifl interest. 178 T.C. 322= 

'50 Cal. 578. A person who is not a party 


can sue if he is claiming through a party to 
the contract or if he is in the position of a 
ceslut qw trust or of a principal suing 
through an agent, or if he claims under a 
family settlement. A person who merely 
takes a benefit under a contract to which he 
was not party cannot sue directly upon that 
contract without invoking the doctrine of 
agency. 41 Bom. L. R. 538= 
1939 Bom. 309. A stranger, who renders 
scnuces to an arbitrator as his legal adviser 
and indirectly to the parties, not being a party 
to the award itself, and there being no privity 
of contract between him and the parties to 
the award, cannot sue for an amount agreed 
to be paid to him under the same; for the 
principles of justice, equity and good con- 
science cannot be extended to cover all cases 
where parties contract to confer benefit upon 
a stranger so as to enable him to sue upon 
the contract but where it is dear on facts 
that some measure of privity is established 
between the third person and the contract, he 
may sue on it. I.L.R. (1939) Kar. 422= 
1939 Sind 125. Where the plaintiff is a bene- 
ficiary under a deed of settlement, the rule 
of law that third parties to a contract can- 
not take the benefit of the contract does not 
apply, 1.53 I.C. 102=1935 M. 141; 165 I.C. 
113=19.16 O.W.N. 1021=1937 O. 99. See 
also notes under S. 37, infra. A mortgagee 
is not entitled to rely on the terms of a 
sale-deed executed by the mortgagor in 
favour of a third person, as he is not a party 
to the sale-deed. 123 I.C. 42=1930 M. 567. 
But sec also 134 T.C. 1011 . A person who is 
not a party to a contract cannot ordinarily 
sue for specific performance of the contract 
hut where a third person acquires some bene- 
fit under the contract he is entitled to enforce 
such benefit by way of equitable relief and 
what the Courts enforce in such circumstan- 
ces is not the contract itself hut 
arising unticr the contract. 121 I.C. 337; HI 
T.C. 490=1933 L. 178. also m I.C. 
263=1932 1,. 566; 1940 A. 98; 131 I.C. 210, 

134 I.C. 1011=7 Luck. 292 (Vendee under- 
taking to discharge obligation of ^ 

he sued on such tindertaking) ; 131 !• • 

575=1931 A.L.J. 614., Jlut J/v 
C. 100=32 P.L.R. 876 ; 55 M. 436--15^ 

M 457=62 M.L.J. 533. A purchaser from 
a mortgagor who undertakes to disch g 
mortgage debt and rommunicafes 
mortgagee that he (the 
tain moneys for the mortgage 

the mortgagee not to P''"® jK^iaWe to 

?onSs B stipulation 

should pay a certain sum of mo ey 
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(a) When one person signifies to another his willingness to do or to abstain 
from doing anything, with a view to obtaining the assent of that other to such 
act or abstinence, he is said to make ^ proposal : 

(b) When the person to whom the proposal is made signifies his assent 

thereto, the proposal is said to be accepted. A proposal, when accepted, becomes 
a promise : 


NOTES. 

creditor of the transferor, the creditor of 
the transferor is not entitled to institute a 
suit against the transferee to enforce the 
stipulation, as he is a stranger to the con- 
tract between the transferor and the trans- 
feree and the fact that the transferor also 
is impleaded as a party to the suit and is 
before the Court does not make any differ- 
ence. 53 ^r. 270=58 M.L.J. 420 (F.B.) 
(43 M.L.J. 129; 47 M.L.J. 517; 25 L.W. 
120, overruled) . Cases where a trust, ex- 
press or implied, has been created in favour 
of such a creditor of the transferor, or where 
there ha.s been no novation or obligation 
undertaken by the transferee to the creditor 
or where the transferee is estopped owing to 
transactions between him and the creditor 
stand on a different footing, as also cases of 
family .settlement of cases where on a parti- 
tion a benefit is secured to the female mem- 
bers of the family who would be entitled in 
law to maintenance. 53 M. 270=1930 M. 382 
=58 M.L.J. 420 (F.B.). It is competent 
to a tenant to invoke the benefit of a contract 
between the Government, and settlement 
holder even though he may not be a party 
thereto. 53 ^f. 210, Where under an agree- 
ment the vendee is required to pay off the 
vendor’s creditor, the latter has got an equit- 
able claim which he can enforce against the 
vendee. The principle that a person who is 
not a party to a contract could not take ad- 
vantage of its provisions is inapplicable to 
India. 141 I.C. 490=34 P.L.R. 192=1933 
L. 178. See also 68 M.L.J. 159; 16 L. 118. 
Though a party to a contract can constitute 
himself a trustee for a third party of a right 
under the contract and thus confer such rights 
enforceable in equity on the third party, there 
again the intention to constitute the trust 
must be affirmatively proved. It cannot be 
inferred from the general words in a policy 
of insurance. 1933 A.C. 70=1933 P.C. 11 
=64 M.L.J, 133 (P.C.). The assignee of 
a party to a contract is bound by an arbi- 
tration clause in the contract where the 
subject-matter of the reference is capable of 
assignment. A submission clause can be 
incorporated into a contract by reference 
140 I.C. 626=1933 S. 75. 

Sec. 2 (a). — The definition of "contract” 
in S. 2 appears to be built upon a succes- 
sion of definitions of the elements which go 
to make a contract, that is to say, proposal , 
acceptance, promise, promisor, promisee, 
consideration and agreement. The expression 
"reciprocal promises” is explained and finally 
a contract is defined as an agreement enforce- 
able by law. On the other hand an agreement 


not enforceable by law is said to be void; 
that is to say. it is not a contract at all. 161 
FC. 579=1936 P. 153. An offer must be 
distinguished from an invitation for an offer. 
65 I.C. 282=1922 L. lOO. Catalogue of 
goods is not offer, but only invitation for 
offer. 12 O.C. 17; so also statement of 
lowest price in answer to enquiry. 8 I.C. 
601. A letter from a prospective buyer 
asking for quotations from a merchant is an 
invitation for an offer. 65 I.C. 282=1922 L. 
100. See also 1939 Oudh 249=14 Luck. 710. 
If the merchant send his quotations and the 
buyer accept them and orders goods, that con- 
stitutes the proposal which the seller may or 
may not accept. 65 I.C. 282. .A quotation 
submitted by a trader as the basis of a pos- 
sible order from customers is distinct from 
an offer to sell, which, if accepted, creates a 
contract for the breach of which damages 
may be recovered. 37 M.L.J. 712=54 I.C. 
550. But see also 7 Bur.L.T. 136=23 I.C. 
322. A letter communicating willingness to 
sell certain property for a certain sum in 
reply to a letter inquiring whether the pro- 
perly is to be sold amounts to an offer or 
proposal within the meaning of S. 2 and is 
not merely an invitation to an offer, 161 I 
C. 224=63 C.L.J. 86=1936 C. 87. .A bid 
at an auction is nothing more than an offer 
and can be withdrawn like all other offers 
before it is accepted by the fall of the ham- 
mer. 43 M.L.J. 132=45 M. 799; 19 I.C. 
904—18 C.L.J. 53. An offer to sell and to 
keep the offer open till a certain time is 
nudum pactum and can, at any time before 
acceptance, be re-callcd. 31 I.C. 890. Where 
there was a completed contract, reduction to 
writing is merely incidental to the comple- 
tion of the contract. 2! M.L.J. 182=9 I. 

C. 104. Letter of request for a loan is only 
a proposal. 71 I.C. 698. Sec also 13 B. 
669; 16 Af. 283. It cannot be sued on as 
a promissory note. 71 I.C. 968. Where a 
boy runs away from home and the boy’s 
father advertises reward to any one tracing 
him and bringing him home. Taking bov to 
Police Station, making report and sending 
telegram to boy’s father arc substantial per- 
formance of condition, for which reward 
may be claimed. Sec 23 A.L.J. 655=88 I.C 
908=1925 A. 539. 

Sec. 2 (b). — .As to when communication 
of acceptance becomes complete, see S. 4> 

III, (6), i»i/r<j. .As to contract bv offer and 
acceptance, see 20 I.C. 2S2=277 P L R 
1913; 36 B. 557=14 Bom.L.R. 618. Offer 
by letter — Acceptance in minute — Terms of 
partly incorporated therein— Variance bet- 
ween letter and minute. 27 M.L.J. 74=18 
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(c) Tlie person making the proposal is called the “ Dromisor rL*. 

accepting the proposal is called the “ promisee ” : ^ the person 

(./) When, at the desire of the promisor, the promisee or any other nerson 
has done or abstained Irom doing, or does or abstains from doing, or prl^Z 

to do or to abstain from doing, something, such act or abstinence or promS^s 
called a consideration lor the promise : promise is 


NOTES. 

C.W.N. 1185=24 I.C. 506 (P.C.). Whe- 
ther a particular transaction is a standing 
offer or completed transaction, see 142 I.C. 
315=1933 M. 322=(A M.b.J. 354 (F.B.). 
Where a contract is made by letters, the place 
where the final assent is given to the offer is 
the place where the contract is made. 6 A. 
L. T . 213 ; 27 M . 535 ; 12 O.C. 17. A promise 
need not 1)C in writing. 23 M. 94. Silence 
to a letter docs not amount to an acceptance 
of the ternr^ proposed. 1941 Rang. 270. 
What !•=; proposal and promise in auction 
sales. 14 M. 235. Incomplete negotiation, 
not heing complete contract cannot be sued 
upon. 39 H. 529. See also 39 C.V/ .N . 174. 
Reward, offered for the search of a missing 
boy, for whose search a servant was already 
sent, cannot be claimed by the sciwant though 
he found the boy out; the servant did not 
undertake the search after the offer nor on 
its strength and hence the finding out by him 
docs not amount to acceptance by conduct. 
19 I.C. 576=11 A.LJ. 489. also 23 

A.L.T. 655=88 T.C. 9a‘<=1925 A. 539. 

Sec. 2 (c) . — Promisor and Promisee — 
Mf.rc.fr. — N o man can in his own right 
be under any obligation to himself. Hence 
when a hatchita is executed f)y a person in 
favour of liimscif and some others, such per- 
son cannot in law l)c said to be one of the 
promi'^ccs. In other words, the promisees 
must he taken in law to be the person men- 
tioned in hatchita other than such person. 
.■\n<l the portion of the debt of the prr>mtsor 
which is ascribnl)lc to himself as one of the 
promisees will stand discharged by the doc- 
trine of merger or eottfusto. Even if all the 
promisees arc assumed to be a person dis- 
tinct from the promisor the position is not 
different because the debtor can make pay- 
ment of such debt to the several creditors 
and get valid discharge in respect of the 
share of the creditor concerned. This being 
so, that portion of the debt of the promisor 
which is ascrihable to himself as one of the 
promisees will stand discharged by the doc- 
trine of merger or cotifusio. 1941 Cal. 595. 
Where an offer containing certain conditions 
has been marie to a party and that party by 
adding to the conditions makes a counter- 
offer. the counter-offer amounts to rejection 
of the offer made to him. 178 I.C. 23= 
1938 I.ah. 341. .^re also 1938 Cal. 343; 1938 
Cal. 423: 50 L.W. 597=1940 ^f. 49. 

Sec. 2 (d) . — “Consideration” as defined 
in this section is wider than the meaning of 
the term in English law. 61 C, 841=38 C. 
W.N. 682=1934 C. 682; 165 I.C. 338=38 
Bom.L.R. 610=1936 B. 344. Consideration 


may move from a third party. 6 M. 351- 
136 I.C. 17=1932 L. 135; 134 I.C. 1011; 
1940 Rang.L.R. 237=1940 Rang. 91; 1939 
Pat. 477; 1937 A.M.L.J, 110 (Cancellation 
or closing of accounts of a third party). 
Benefit received by third party would be good 
consideration for a promise. 147 I.C. 143= 
1934 271 ; 165 I.C. 338=38 Bom.L.R. 610 

— 1936 B, 344. It is well recognised that 
an agreement to pay debt due from a third 
person is good consideration in law. Where 
a son signs an acknowledgment in respect of 
money due from his deceased father pre- 
sumably to save the estate of his father from 
sale in execution of any decrees that may 
have been passed against such estate, there 
is consideration for the acknowledgment and 
for assumption of personal liability by the 
son. 38 P.L.R. 85. Thus broker’s under- 
taking to pay the premium is good considera- 
tion in marine insurance contract. 27 Bom. 
T..R. 1310=1926 B. 82. Old debts would 
he good consideration for a mortgage of 
transfer of property. 50 I.C. 117; 12 A. 
L.J. 629=23 I.C. 900=36 A. 365. So also 
a compromise of disputed claim. 3 C. 602; 
90 T.C. 766=2 O.W.N. 849 ; 2 O.C. 300; 
1925 P. 68 (F.B.): 116 T.C. 719. As well 
as the abandonment of a disputed claim. 1933 
L. 121=34 P.L.R. 663; 20 C.W.N. 210 
(P.C.). So also promise of marriage is 
good consideration for settlement. 9 L.W. 
132. Time-barred debts may be valid con- 
sificration. 1925 O. 267; 27 A 1132— 
1929 A. 657; 1924 A. 551. ^ As to Act done 
in pursuance of moral oblifrntion for joint 
benefit received, see 1934 L. 789. A subsenp- 
tion gratuitously promised to an institution 
cannot be recovered even if 
the treasurer thereof. 36 A. ^8—12 A.L. 

T. .351. .<rcc also 58 B. 6^^ 

568: 1934 L. 789=153 T.C. 228; 14 C. 64, 

49 C.T..T. 278=1929 C. 369. A gift m con- 
sideration of the donee per/orming certain 

religious services at a lilSn 

for valuable consideration. 46 I.C. iw 

Unm.L.R. 441. » S 

act from which t. third person 

which he would not have done hu for t^^ 

^rre"ern.'’toTr n end^ 

terminate or avoid litigation. . . ^ 

deration is not the sacrifice of 8^ 210 

theabandonment of aclaim. 20 C. VV ^ 

=32 r.A. 468 (P.C.). (F.B.). 

497=137 P.R. 1919; 1925 t'- oo k 
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Whether an agreement by a landlord to 
accept rent at a lower rate is unenforceable 
for want of consideration is doubtful. 32 
I.C. 185=20 C.W.N. 6^. Payment and 
acceptance of rent at a reduced rate may be 
adduced as evidence to show that the par- 
ties never intended that the stipulation to 
pay the full rent was to be acted upon or 
in the alternative that there had been a 
waiver. 20 C.W.N. 680. Sec also 146 
I.C. 524=52 C.L.J. 202=1933 C. 725. 
Release of original debtor may be a consi- 
deration for liability of another. 31 I. 
C. 29=22 C.L.J. 235. Discharge of a 
person from liability is a sufficient consi- 
deration for a contract. 1939 M.L.R. 12 
(C.). Agreement by creditor to gi/e up a 
part of his claim — No consideration is neces- 
sary See 1925 M. 660=48 M.L.J. 721 ; 89 
I.C. 174=1925 N. 455. Where the mem- 
bers of a community, who had rendered 
some help to the defendant, stipulated for 
payment by him of a certain sum of money 
to the community as a whole, and he pro- 
mised to do so. Held, that the promise 
was for consideration and was enforceable. 
44 M.L.J. 240=72 I.C. 95=1923 M. 434. 
A forbearance to sue a debtor on his pro- 
note is a good consideration for th • latter 
executing a security bond for payment of 
the debt. An agreement for forbearance 
need not be for any ilefinite or i>arlicular 
time. It is enough if an implied request for 
forbearance be inferred. 51 I.C. 063=36 
M.L.J. 618. Sec also 60 C.L.J. 477; 119 
I.C. 766=1929 L. 466 ; 26 N.L.R. 320; 23 
A.L.J. 561=88 I.C. 768=47 A. 637=1925 
A. 503; 22 Pat.L.T. 278=1941 P.W.N. 
571=1941 Pat. 282. Any detriment suffer- 
ed by defendant on the faith of the promise 
of the plaintiff will be sufficient considera- 
tion to make the plaintiff’s promise enforce- 
able. 44 I.C. 479=1918 M. W. N. 173. 
Mortgage by a person after attaining majo- 
rity— Payment by mortgagee to creditor who 
has advanced money to mortgagor during 
his infancy— Consideration valid. 1933 A. 
L.J. 1399=1933 A. 659. Advance to minor 
is not good consideration for promise to 
pay after maturity. 16 L. 546=1935 L. 561 
(F.B.). In order to create a valid con- 
tract there must be consideration ai d if a 
debtor pays his creditor some portion of 
the amount which is due, that payment can- 
not amount to consideration of a contract 
obliging the decree-holder to iiave *he pay- 
ment certified under O. 21, R. 2, C. P. 
Code. 1933 A.L.J. 670=1933 A. 511. 
Consideration may consist in abstention from 
taking legal proceedings. 32 I.C. 4l6; 65 
I.C. 52=1922 L. 269. See also 17 IL 457. 
Forbearance to sue can be good consideration 
for a promise, provided some liability ex- 
ists. 32 P.L.R. 667=1931 L. 756; 60 C. 
L.J. 477. The forbearance of a plaintiff 
to sue coupled with his forbearance to de- 
clare the defendant a defaulter constitutes 
good consideration for a fresh agreement, 


although the original contract had been in 
the nature of a w.';i,crir;g transaction and 
the plaintiff is entitled to recover cn the 
fresh agreement. The defendant is estop- 
ped from setting up the defence that the 
transaction was wagering. f(1908) 2 K. 
B. 620, Foil.] 1938 Lah. 781. Aejustment 
of decree- Agreement to accept less than 
amount of decree— Portion to be paid im- 
mediately and balance within time fixed— De- 
fault. Held, that in case of d.'fault the 
entire amotint of the original decree could 
not be realised as it was not expressly stipu- 
lated that in case of non-payment the amount 
remitted would not be allowed. 65 C.L. 
J. 210. See also 134 I.C. 1105=32 P. L. 
R. 632; 1941 Pat. 282. Threat of bringing 
a false suit is really a form of blackmail 
and cannot be considered as a good consi- 
deration for a contract. 161 I.C. 347= 
1936 L. 6. The release of a claim by one 
person is a consideration for guarantee of 
payment by another only when that claim 
is given up and not when there is a mere 
promise. 29 I.C. 422=4 L.W. 555. See 
also 157 I.C. 811 = 1935 L. 527. .An agree- 
ment not to appeal, the consideialion for 
which is the mutual consent of the parties 
to refer the matter in dispute to the Court 
itself is binding on the parties. 26 I. C. 
355. A consideration in law must be good 
and valuable. 27 .M.L.J. 249=25 I.C. 726. 

A consideration paid to one joint promisor 
is legally sufficient to support a promise 
made by others. 38 M. 680=22 I C 1= 
2f) M.L.J. 113; 26 M.L.J. 127=23 'l.C. 
951=38 M. 753. See also 1912 M. W. N. 
930. An agreement in pursuance of which 
a member of a Hindu family declines to take 
share in the family property at a partition on 
the consideration that the others shall main- 
tain their sister forms a good consideration 
for the sister to enforce her rights of main- 
tenance against her brothers. 14 I.C 517- 
36 M. 157=13 I.C. 458=22 M.L.J. 231. As 
to when a third part>’ can sue upon a con- 
tract. sec 32 C.W.N. 634=47 C.L.J. 587- 
114 I.C. 567; 1930 M. 567; 53 M. 270; 121 
I.C. 337. (See also cases cited under S. 1 
138 I.C. 263; 131 I.C. 575=1931 C. 401; 134 
I.C. 100=1932 L. 66; 62 M.L.J. 533.) A 
mere Ruzu Khata unsupported by oral agree- 
ment or consideration does not form a fresh 
contract. 58 I.C. 30. Forbearance to 
continue an appeal against a person on that 
person's brother agreeing to pay the amount 
claimed is a good consideration. 17 I.C 
^=15 O.C. 314; 74 I.C. 316=26 O.C. 
204. Creditor's forbearance to sue the deb- 
tor was sufficient consideration for promise 
by third party. 11 I.C. 773; 4 Bur.L.T. 
156; 119 I.C. 766=1929 L. 466; 134 I.C. 
819=1931 L. 756; 134 I.C. 1105=32 P.L. 

R. 632. So also settlement of doubtful 
claim is good consideration. 60 C.L.J. 
477. An agreement by which a party agreed 
to pay a sum of Rs. 60.000 to the other 
party in consideration of the latter supply- 
ing funds to the former and otlterwise as- 
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each ouicf i7arSeememT''’' consideration for 

for eaJ,(^o!hcTiT: redprocal protteT!*”" consideration 

(g) An agreement not enforceable by law is said to be void : 

{/i) An agreement enforceable by law is a contract ; 


NOTES. 

sisting him in a certain litigation is support- 
ed by consideration and binding on the par- 
ties. 138 I.C. 900 (P.C.). Promise by 
agent without consideration is not enforce- 
able citlicr against agent or principle. 105 
I.C. 214. Past co-liabitation as good con- 
sideration for pro-note; sec 1929 M.W.N. 
828. Sale-deed executed by a Mahomedan 
mother-in-law in consideration of the dower 
of his flauglUcr-in-law is sale for good 
consideration. 1930 A. 434. Loan to 
minor, if good consideration for fresh pro- 
mise to pay after majority; jcc 51 A. 164. 
An aerreenunt to recon\’cy property is not 
without consideration, and is capable of be- 
ing specifically enforced. 1931 A.L.J. 571 
= 1931 .'\ . il3. As to what constitutes 
failure of consideration, see 22 Pat. L. T. 
12=1941 Pat. 333. 

EviDCN’cn. — Kccilals as to consideration in 
flocinnents is facie evidence thereof 

as between the parties. 27 A. 71 ; 23 C. 950 
(P.C.); but can be rebutted by other 
evidence, oral or documentary. 5 M. 6 ; 8 
A. 641; 27 I.A. 93. Evidence Act, S. 92, 
is no bar (Ibid . ) 

Sec. 2 (e).— SVr 86 I.C. .509=1925 M. 
943 . 

Sec. 2 (g). — Where a contract is illegal 
only in part, if such part is separable from 
the rest, flic illegal jiortion alone is void; 
but, if it is not so separable, the whole is 
void, 9 n. 176. 

Sec. 2 (g) and (j): scofi: of— 

CoNTR.vcr WHFN iiF.co.MES votD. — Not evcry 
unenforceable contract is <lcclarcd void, but 
only those unenforceable by law. and those 
words mean not unenforceable by reason of 
some procedural regulation, but unenforce- 
able by the substantive law. For example, 
a contract which was from its inception 
illegal such as a contract with an alien 
enemy, would be avoi<Ic<l liy S. 2 (< 7 ) of 
the Contract Act and one which became 
illegal in the course of its performance, such 
as a contract with one who had been an alien 
friend but later became an alien enemy 
would be avoided by S. 2 (/) . A mere 
failure to sue witliin the time specified by 
the statute of limitations or an inability to 
sue by reason of the provisions of one of the 
orders under, the C.P. Code would 
not cause a contract to become void. 

43 C.W.N. 641=41 Bom.L.K. 742= 
1939 A.L.J. 697=1939 P.C. 110={1939) 

2 M.L.J. 253 (P.C.). To say that 

the contract is void from its inception is a 
contradiction in terms. A contract void in 
its inception is not contract at all ; it has 
not passed from the stage of an agreement 


“ contract, but comes within 
tr® ^ general principle that a con- 

all but 


at 


Its inception is no contract 
1 j agreement not enforceable at 
law and therefore void. 31 S L R 17ft— 
171 I.C. 1005=1937 Sind 211. 

Sec. 2 (h). — A representation of fact is 
a contract and the party' misrepresenting is 
bound to make good the representation. 31 
I.C. 708=17 Bom.L.R. 783. 

Oral and documentary contract.— An 
offer may be oral and the acceptance may be 
oral, and yet the terms may be embodied in 
a document in such a case the contract is in 
waiting, and not oral, inspite of the oral 
offer and acceptance. Equally the offer and 
acceptance may be in writing and yet the 
terms may be oral, and then the contract is 
an oral one, not a written one, for it is the 
terms of the contract which must be 
embodied in a written instrument before the 
contract can be considered a written one, 
and not merely the offer and the acceptance. 
So also the contract may actually be con- 
tained in several documents which, when 
read together, constitute the entire contract, 
and they are then regarded as one instru- 
ment in tlic eye of the law, even as they 
form but one contract. 171 I.C. 553=1937 
Nag. 289. 

Oral agreement — Proof required. — An 
oral agreement must be proved by the 
clearest and most satisfactory evidence of 
credible witnesses, and it would be unwise 
to act upon oral evidence unless there is 
contemporaneous written evidence to corro- 
borate it. 43 P.L.R. 97. In the case of 
joint contractors the death of one docs not 
put an end to the relationship, but the surviv- 
ing contractor still remains a joint contractor 
with the heirs of the deceased. 66 C.L.J. 
1(V4=42 C.W.N. 18. As to the effect of 
apparent inconsistency in contract, sec ^ 
Bom.L.R. 403=1940 P.C. 151 (P.C.). 

As to effect of a contract on printed form, 
when there is a variation between the 
printed portion and type-written matter, see 
(1941) 2 M.L.J. 281. Where when an 
agreement is reached as to the terms o 
lease and sale the parties contemplate me 
execution of a formal deed of Jffs® 
sale, that would not />cr se make 
ment incomplete. IWl 
All. 377. It is well settled J" nt 
parties enter into an executory g 
which is to be earned out by pjced 

wards to be «ccuted the 

contract is to be ^”4 The most 

contract is merged in the J*«d Th 

r fd-io.iowfa by. 
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nf .h. agreement which is enforceable by law at the option of one or more 

f the parties thereto, but not at the option of the other or others, is a voidable 

contract • 

it ceasH^o'^bTSce^b^ 

CHAPTER I. 

Of the Communication, Acceptance and Revocation of 

Proposals. 

3- The communication of proposals, the accepta nce of proposals, and the 

memorandum signed by both parties, setting 
out the terms which are reached. The 
practice of leaving the agreement in the form 

of rfo^mnl" f anticipation 

to be executed later on is 

The*n^^”‘ lias nothing to recommend, 
the proper procedure should be that after 
an agreement is reached, a memorandum of 
the agreement should be contemporaneously 
prepared and signed by both parties as evi- 
dence of the agreement to be followed later 
on bj a formal document drawn up bv a 
Government conveyancer; but it cannot be 
said that the law requires that contem- 
porimeously with an oral agreement a docu- 
ment should also be prepared and signed, it 
IS permissible to record the agreement 

?ad'/^A r* on by correspondence’ 

AWr"=',p' O-A- (Supp.) 776 
~7’,r^ A.W.K. (Rev.) 891=4 FIT 
(H.C.) 361 = 1941 All. 377. 

2 cannot be invoked as a 
clause importing the doctrine of '•muituililV' 
into the law of contract in India !!« I r 

15^1. C 947= 
an arbitration 

clause in a contract does not speak of arbi- 

iftorT tlie /ut/uin Arbitration Act of 

1897 but the words used are simply. "Arbi- 

Uation Act, and the overriding intention 
of he parties as can be gathered from the 
contract is that in the matters specified 
therein their differences should be settled bv 
arbitration, that general intention is to be 
pven effect by taking the words “Arbitra- 
tion Act to mean “statutory provisions re- 

Tnrl?-f t "’b'ch the 

Indian Arbitration Act has no application 
This construction will include arbitration 
under Sch. II, C. P. Code. I.L.R fl930) 

2 Cal 181=70 C.L.J. 148=43 C.W n! 

?n?A A Arbitration Act 

1940. As to construction of arbitration 
dause in a contract, see I.L.R n 937 ) i 
Cal. 606; Cal. 105. As to distinction 

TO8Naj33''5 (RB. 

Sec. 3. — Offer must be intended to create 
legal relations. 23 B. 420. Thus mere 
invitation to dinner is no offer. 23 B. 420. 

A promise to keep an offer open for a cer- 
tain time is binding if supported by consi- 
deration. 2 M.L.J. 52. Acceptance must 
DC absolute and correspond with the offer 
5*0- Else it is only a counter-offer 
24 B, 510; 37 I.C, 792. .(■S'^e aJso notes 


NOTES. 

conveyance on completion. All the provi- 
sions of the contract which the .parlies intend 
should be performed by the conveyance arc 
merged in the conveyance, and all the rights 
of the purchaser in relation thereto are 
thereby satisfied. There may, no doubt, be 
provisions of the contract which from tlicir 
nature or from the terms of the contract, 
survive after completion. 173 I.C. 88 (P. 
C.). In the case of a contract in wliich a 
draft agreement and engrossment arc evi- 
dently contemplated by the parlies, the con- 
tract cannot be said to be complete without 
the formal agreement being signed and exe- 
cuted, even though all the terms have been 
settled one by one and embodied in the draft. 
Once it is clear that the parlies intended that 
the terms of their bargain are to be reduced 
to a formal contract, although that under- 
standing is not in writing but is only a 
matter of oral agreement or of inference 
from the conduct of the parlies, the conse- 
quence is that there must be a formal con- 
tract signed and executed by the parties 
before the contract can be said to 
be complete. I. L. R. .(1941) Bom. 361 
=43 Bom.L.R. 293=1941 Bom. 247. In 
an action brought on an alleged contract the 
burden of proof is, of course, upon the plain- 
tiff to show that a firm contract had been 
entered into between the parties and that 
something more than mere negotiations had 
taken place. The negotiations and corres- 
pondence must be looked at as a whole to 
see whether the parties to them have con- 
cluded a binding contract or not. Where 
only certain terms of the contract were 
settled and the other terms of the agree- 
ment were left open there is no concluded 
contract. Moreover, when a party to the 
contract has given the other party to the 
contract an option for renezval of the contract 
on terms which would be mutually agreed 
upon, this does not in any way imply that the 
terms of the prior contract, or any of them 
should be incorporated in the new one. In 
other words, the parly does not bind himself 
in any way to renew the contract upon the 
old terms, 1939 Rang. 423. 

CONTR.ACT BY (jOVERNMBNT OFFICERS 

Negotiation and agrf.fment — Proper proce- 
dure. — It will be in the public interest and 
desirable from every point of view if the 
Government Officers, after an agreement is 
reached, take the precaution of preparing a 
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. . revocation of proposals and acceptances, resnectivelv 

.n?“,'ion oTproT-fs"" made by any act or omijon of the 

party proposing, accepting or revoking by which he 
intends to communicate such proposal, acceptance or revocation, or which has 
die elTcct of communicating it. 

, 4 . The communication of a proposal is complete 

when it comes to the knowledge of the person to whom 
^ ’ it is made. 

The communication of an acceptance is complete, — 

as against the proposer, when it is put in a course of transmission to him, 
so as to be out of the power of the acceptor ; 

as against the acceptor, when it comes to the knowledge of the proposer. 

The communication of a revocation is complete, — 

as against die person who makes it, when it is put into a course of trans- 
mission to tlie person to whom it is made, so as to be out of the power of the person 
who makes it ; 

as against the person to whom it is made, when it comes to his knowledge. 

Illuslraiions. 

(<j) A proposes, by Icitcr, to sell a house to B at a certain price. 

The communication of the proposal is complete when B receives the letter. 

{b) li accepts A's proposal by a letter sent by post. 

The communication of the acceptance is complete, — 

as against . 1 , when the letter is posted ; 

as against B. when the letter is received by A. 

(c) A revokes his proposal by telegram. 

The revocation is complete as against A when the telegram is despatched. It is complete 
as against B when B receives it. 

B revokes his acceptance by telegram. B's revocation is complete as against B when the 
telegram is despatched, and as against A when it reaches him. 

5 . A proposal may be revoked at any time before 
Revocation of proposals and communication of its acceptance is complete as 

acceptances. against the proposer, but not afterwards. 


NOTES. 

under S. 7.) Though a contract implies 
two parties, a contract in writing does not 
rcciuirc the signature of both parties. 22 
C.L.J. 311=:20 C.W.N. 40K. A bond exe- 
cuted and delivered by one party which is 
accepted bv another is a contract in writing. 
20 C.W.N. 408. Revocation of contract 
requires concurrence of both parties. 1925 
P.C. 232=23 L.W. 182 (P.C.). Evidence 
of completion of contract. See 16 l.C. 75 
(P.C.). In the case of an ordinary mem- 
ber of public the contract to take shares in 
a company is comiiletctl wlien an application 
for shares has been submitted, and allotment 
on the foot of that application has been 
made and the notice of the allotment has 
been communicated to the applicant. In 
the case of directors, company is under 
obligation to allot shares. In such cases 
it often happens that the company is re- 
garded as making an offer to the directors 
to take shares; tlie director’s subsequent 
application for shares is an acceptance of 
that offer and when the application is made 
the bargain is completed. 1929 L. 656. 

Sec. 4. — An offer .is made not at the 


place from which it is sent but at the place 
where it reaches the acceptor. 37 M.L.J. 
712=54 r.C. 550. See also 1941 N.L.J. 
37; 4 Bom.L.R. 215 (Proposal made 
througli agent). An insurance policy wa.s 
effected bv means of the local agent in 
Madras of the insurance company; it was 
accepted by the company by its directors in 
Calcutta. The local agent at Madras was 
not authorised to accept proposals; he was 
merely a post oflicc. HeJd that, the 

was effected in Calcutta and not in Mad^. 

38 L.W. 504=1933 M. 764=65 M.L.JMW, 

]!?lncc* propose' “719^' 

??r/'^298: V 6 ''c: 702 (Rcvo^tion of 

’’Tecs ' 4 andT^^ 30 Bom.L.R. S7(k= 

fLwherc 'he- do“ef nof 
acceptance before rey^ation * 1 j^jsrepre- 
rcach the P"Son owing to hi. 

re”d«med'o hi. pro- 

posat. 51 l.C. 860. 


I 
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th^ be revoked at any time before the communication of 

the acceptance is complete as against the acceptor, but not afterwards. 

JUuslralions. 

A proposes, by a letter sent by post, to sell his house to B 
B accepts the proposal by a letter sent by post. 

acccp.alrL7n„tiir.S"‘ «*■'" ^ of 

cadng I Srt 

Revocation how made. 6. A proposal is revoked— 

other party ^ communication of notice of revocation by the proposer to the 

(2) by the lapse of the tirne prescribed in such proposal for its acceptance or 

of the™ceepTaneeT ’ time, without communication 

(3) by the failure of the acceptor to fulfil a condition precedent to acceptance ; 

(4) by the death or insanity of the proposer, if the fact ofliis death or insanitv 

comes to the knowledge ol the acceptor before acceptance. nsanity 

Acceptance must be absolute. , order to convert a proposal into a promise 

the acceptance must — 


NOTES. 

Sec. 6 (2). — Scope and effect — Offer and 
acceptance— Communication — Revocation . 6 
Mys.L.J. 587. If a proposer revokes his 
offer before its acceptance, then S. 6 (1) 
applies; even if he does not revoke, S. 6 (2) 
applies unless of course the proposer’s con- 
duct amounts to a waiver of the revocation 
which would follow on the lapse of a reason- 
able time. Where allotment of shares was 
made more than five months after the appli- 
cation and it was not even communicated, 
it was held that the offer to take shares 
must be deemed to have been revoked 
1939 N.LJ. 305=1. L.R. (1941) Nag. 567 
= 1939 Nag. 225. 

Sec. 7. — Where a letter by an intending 
seller making an offer for the sale of cer- 
tain properly directs that the purchaser will 
have to write about the acceptance of the 
offer to a certain person at a particular ad- 
dress, the letter Is to be read in a reasonable 
and a sensible manner and it docs not ex- 
clude the case where tlic intending purcha- 
ser instead of writing to the person con- 
cerned puts himself into communication 
with him, and where the intending purcha- 
ser docs so, it cannot be said that there is 
any contravention of S. 7, as to render the 
contract not binding on intending seller. 

63 C.L.J. 86=1936 C. 87. See aJso 162 I. 

C. 327 (P.C.). Mortgage by deposit of 
title-deeds — Creditor asking debtor to send 
title-deeds by post— Debtor posting them ac- 
cordingly— Effect — Transaction when com- 
plete — Equitable mortgage not created. 38 
Bom. L.R. 1222=1937 B, 39. 

Secs. 7 to 9.— To convert a prop>osal 
into a promise the acceptance must be ab- 
solute, unqualified and without condition. 
1922 P. 24. also 120 I.C. 482=1930 
L. 374; 134 I.C. 1110=1931 L. 260 ; 37 I. 

C.C.M.— 231 


C. 792. When once a proposal is oracti- 
cally refused It does not hold good no 
acceptance after the refusal could convert 
the proposal into a promise so as to create 
a contract. 1922 P.^24=80 I.C 3^ The 
acceptance of a proposal must be unqualified 
and proposer c^ol impose on the party to 
whom It IS addressed the obligation to re^ 
fuse It under the penalty of imputed assent 
or attach to his silence the legal resuh that 

M i"c 437-18 "a^ '? o'"*’"'' 

B \m^A A.L.J. 73; 24 

li. 510. Acceptance of a proposal mav be 

made without express communication. ^ by 

conduct of the acceptor. 54 I.C. 437=18 

A'Vi. 4 ^ P R- 1913=22 I 

C. 811; 49 A. 674=25 A.L.J. 372=1927 A 
407; n3 I.C. 780=1928 L.^ 938 .4 wrfil 

ten offer to take goods accompanied bv a 
sum of money representing tlic price is ac- 
ceptance, if the purchaser credits the money 
received to his account. 54 I.C. 437=18 

/j. Acceptance of an offer witli a 
variation is no acceptance at all; it is sim- 
ply a counter-proposal which should be 
accepted by the original promisor before a 

acceptance 

need not be m writing. 92 P.R. 1913=22 
? V’ ‘*82=1930 L. 374. 

in *'^*'*^ ^ counter-proposal 

would not pcx sc amount to an acceptance 
thereof. 120 I.C. 482=1930 L. 374 X- 
ceptance is not conditional, merely bv an 
immaterial addition, or by the mere fact 
that some other terms are discussed in sub 
letters. 5 Bom. L.R. 9=36 B 
110. A qualified acceptance of a proposal 
IS but a counter-proposal, omission to reply 
to which would not be an acceptance of it 

5 L.W. 149=37 I.C, 792=1917 M.W N’ 

91. Acceptance "subject to confirmation by 
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(1) be absolute and unqualified ; 

(2) be expressed in some usual and reasonable manner, unless the proposal 
prcscriljcs the manner in which it is to be accepted. If the proposal prescribes 
a manner in which it is to be accepted, and the acceptance is not made in such 
manner, tlie proposer may, within a reasonable time after the acceptance is com- 
municated to Kim, insist that his proposal shall be accepted in the prescribed 
manner, and not otherwise ; but if he fails to do so, he accepts the acceptance. 

8. Performance of the conditions of a proposal,, 
or the acceptance of any consideration for a reciprocal 
promise which may be offered with a proposal, is an 
acceptance of the proposal. 

9. In so far as the proposal or acceptance of any promise is made in words 
Promises, express and im- promise is said to bc express. In so far as such 

plied. proposal or acceptance is made otherwise than in words,, 

the promise is said to be implied. 

CHAPTER II. 


Acceptance by performing 
conditions, or receiving con- 
sideration. 


Of Contracts, Voidable Contracts and Void Agreements. 

lo. All agreements arc contracts if they arc made by the free consent of 

parties competent to contract, for a lawful considera- 
tion and with a lawful object, and arc not hereby 
cxpicssly declared to be void. 


NOTES. 

mail” is only conditional acceptance. 1930 
L. 325. .Tee also 123 I.C. 838=1930 L. 
114; 120 I. C. 482=1930 L. 374; 18 A. 
T..1. 73; 45 B. 8=57 I.C. 971=22 Bom. 

L. R. 872. 

Secs. 7 and 8. — A contract is concludctl 
as soon as all the essential terms arc .settled, 
though the formal doruments have yet to be 
executed. 54 I.C. 550=37 M.L.J. 712; 21 

M. L.T. 182. .SVc also 148 I.C. 522=1934 
A.T. l. 719=1934 A. 298 (Acceptance and 
commvinication of the same in respect of 
contract of insurance). An acceptance 
must he ahsolutc and unconditional and must 
correspond with the terms of the offer, 
without leaving any term open to future 
ticgotiation. If it contains a material varia- 
tion of the terms of the offer llicrc is no 
consensus ad idem or agreement tipon which 
a contract can bc founded. If it introduces 
terms not comprised in the offer, no con- 
tract is made, the original offer must be 
deemed lo have been refused and a counter 
offer ma<lc. A qualified acceptance is equi- 
valent to a new offer which may he either 
accepted or rejected. But the person mak- 
ing the counter-proposal cannot subsequently 
make a binding contract by accepting the 
original offer. 12 Mys.L.J. 81=39 ^^ys- 
H.C.R. 263. Mistake of telegraph officials 
in transmitting terms of proposal will pre- 
vent the proposal from maturing into a 
contract. 1910 M.W.N. 513. If a con- 
tract has to bc made out from the corres- 
pondence between the parties, the whole of 
the correspondence is to bc seen in order to 
determine whether there was a completed 
contract. 54 I.C. 550=37 M.L.J. 712. 
When the proposal and acceptance are mane 
by means of letters the contract must bc 


(Icemed to have been made at the place where 
the letter of acceptance is posted. 73 I.C. 
205=1923 L. 427. See also 39 M. 509=31 
M.L.J. 58=34 I.C. 921 (P.C.). 

Sec. 8. — Prospectus of company in case 
of insurance policy, railway receipts, etc.^ 
are deemed part of the contract. 25 M. 
183; 21 M. 172. Acceptance may bc im- 
plied from conduct. 49 A. 674=1927 A. 
407. 

Auction Sales. — In the absence of any 
restriction to the contrary in the conditions 
of sale, a person may bid as benamidar for 
another and the fact that the bidder did not 
disclose his character of benamidar docs 
not entitle the principal to revoke the auction 
sale. 29 I.C. 12=28 M.L.J. 617. WHot 

an arnin holding an auction sale accepts the 
highest hid on behalf of his principal sub- 
ject to the principal’s giving his assent to 
it, there is a valid and enforceable contract 
when that assent has been given. 28 M.L.J- 


gc. 9.— Implied contracts are as much- 
ing as express contracts on the 
.C. 609; 31 I.C. 783=29 M.L.J. 749; 
V, 674=1927 A. 407. See also 9 M.L 
256 (Contract to pay interest im^ 

n mercantile usage). S. 9 
existence of both express or irnphcOro 

IS. 1939 A. M.L.J. 137. . 

>ay compound *9*®*’^H untr ocriod. 

^ Agent’s claim for extra 

implifd contract is enforceable. 31 1- 

783=29 M.L.J. 749. r«MT»ACT — 

ec 10: Construction of Con^ct. 

h contract must be construed 

ncc to its own *crms. and not by c 

; to any other contract. 19 C. W. 
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Nothing herein contained shall affect any law in force in British India 
and not hereby expressly repealed, by which any contract is required to be made 
doemne^f presence of witnesses, or any law relating to the registration of 

II. Every person is competent to contract who is of the age of majoritv 

Who aro comp«cn. .o con- of soind mind‘'’anr' d 

icti , mind, and is not disqualified from contracting^ 

by any law to which he is subiect. ^ 


tract 


NOTES. 

023. Evidence of what took place after 
the contract is not good evidence as to con- 
struction of contract. 36 B. 387 (P.C.). 
As to construction of contracts, see. also 
1933 M. 322=64 M.L.l. 354=56 M. 433 
(F.n.): 1931 M. 799=135 I.C. 540; 1931 
L. 657=132 I.C. 489. If the documents 
or letters relied on as constituting a contract 
contemplate the execution of a further 
contract between the parlies it is a question 
of construction whether the execution of 
the further contract was intended as a condi- 
tion or term of the bargain or whether it 
was a mere expression of the desire of the 
parties for a forma! agreement. In the 
former case there is no concluded or en- 
forceable contract until the condition is ful- 
filled, i.c... until the former agreement has 
been executed. In the latter case there is a 
binding contract and the reference to the 
more formal document may he ignored. 
1933 P.C. 29=37 C.W.N. 265=64 M.L. 
.T. 103 (P.C.). If a party to an agreement 
embodied in a document is told that any 
stinulation in the agreement would not be 
enforced, he cannot be held to have assented 
to it. The document does not amount to 
real agreement between the parties and the 
otlicr party cannot sue on it. 63 I. A. 126 
=.59 M. 446=40 C.W.N. 353=70 M.L.J. 
232 (P.C.). Where a written contract is 
doubtful in its meaning the surrounding cir- 
cumstances existing at the creation of the 
contract and the subject-matter to which it 
is desifmed and intended to apply can be 
looked into. The Court may also look into 
the conduct of the parties to obtain a true 
meaning of the contract. 1932 A.L.J. 329 
= 1932 A. 600. In case of conflict between 
printed portion of a contract and the writ- 
ten portion, the written portion prevails. 19 
Rom.L.R. 845. But see 30 B. 1. A Bar- 
rister-at-Law practising as an Advocate in 
the High Court Is not disentitled to stie his 
client for recovery of fees due. 55 A. 570 
= 1933 A. 417=19.33 A.L.J. 451 (F. B.) 
foverruling 25 A. 509). A Subordinate 
Judge is a person and is capable of entering 
into a contract. 52 A. 844=1931 A.L.J. 

41 = 1931 A. 189 (F.B.). But, there is no 
provision in the C. P. Code or any other 
statute empowering a Judge to enter into a 
contract on behalf of the Secretary of State. 
The Courts arc given statutory power to 
pass decrees and orders and to perform 
certain acts but not enter into contracts. 52 
A. 844. A bare promise to pay is not a 
contract enforceable at law unless it is sup- 


ported by consideration. Wlicrc the ori- 
ginal debt which is the consideration, is 
not proved the contract is not legally en- 
forceable. 8 p.W.N. 1210. A deed of 
sale supported by ample consideration and 
executed by persons who have attained 
majority and are othenvise competent to 
act and dispose of their property is bindine 
upon them, m the absence of eWdence thaf 
dli*^r '^■’■””8fully induced so to act 

^9 (P C )■. «^=I939 P C 

Illust^tiv-e Cases. -a mortgage with- 
out '^on|.derat.on is a nullity and inopera 
nvt. ja J.C 455. An agreement to give 
time to judgment-debtor like all other 

tion''‘^"’2i*i supported by considcra- 

tion. 24 ] .C. 39U An entry by a broker 

hv contract signed 

hinP IS a written intimation by the 

broker to each party that a contract f as 
been cflFected 19 I.C. 925=6 S.L.R 278 

l"r. 5^. I.C. 943=17 Born.' 

. Sec. 11: Contract by Minor. —A minor 
IS not estopped from pleading his minority 

nl. contract and the minor is 

not liable on the contract. 21 C W N 7^7 

= 19 Bom L R 157=43 I.A 255 (P.C ) 

n ^7^162 P.R. IQIQ. 1924 
L. m- 66 P.W.R. 1921. Minorit>' at the 
time of contract must be proved bevond 
reasonable doubt by the party pleading the 
same. 89 I.C. 108=1925 0. 487. (M tl 
duration of minority when guardian is ap- 
pointcd by Court xee 134 I.C. 293=1931 L 
3W: Majority Act, S. 3.) A mortgage 

made bi a minor is wholly void and the 
mortgagee is not entitled to enforce his se- 
curity created under the mortgage 162 
P.R.. 1919=^ I.C. 876. Whe”*a paJt? 
tion IS alleged to have taken place between 
a father and his minor children by an agree- 
ment. entered into between them, the parti- 
tion IS not valid 1934 R. 2. A promissory 
note executed by a person for whom a 
j^ardian of person has been appointed by 
the Court before he attained eighteen years 
i^s a void contract if it was executed by him 
before he attaineil twenty-one years 57 
I.C. 678=11 L. W. 596 (30 C. 539* Ref. 
to). See also 134 I.C. 293=1931 L. 394- 
152 I.C. 262=1934 M. 560=67 M.L.J. 257 
(Fraudulent misrepresentation as to age 
makes no difference as regards the liability 
of the minor). Estoppel cannot overrule a 
plain provision of law or form the basis of 
a cause of action* for a suit upon a contract 
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NOTES. 

when the contract itself is void. 57 I C 
678=11 L.W. 5%; 152 I. C 262=67 M.L.j’ 
257. See also cases under heading Estop- 
pel, VI fra. Where a person under the Court 
of Wards borrows money, debt comes into 
existence though the person is not liable and 
a subsequent bond by his son for that debt 
IS not merely ratification of a former void 
contract but is a fresh contract. 46 I.C. 
974. A judgment-debtor to whom Sch. Ill, 
para. 11, C.P. Code, applies is a person 
disqualified witliin the meaning of S. 11 to 
the extent stated in the paragraph and any 
transaction entered with him in contraven- 
tion thereof is a mere nullity in capable of 
subsc(]ucnt ratification or of enforcement in 
equity. 42 I.C. 200=13 N.L.R. 130 (F. 
F.). See also 1941 N.L.J. 363; 171 I.C. 
96=1937 O.W.N. 1034=1938 Oudh 14. 
Vakalatnama — Competency of minor to exe- 
cute in favour of advocate to conduct 
criminal case — Minor — Competent, See 44 
Mys.H.C.K. 119=18 Mys.L.J. 26. 

Minor Rkneficiary. — A person competent 
to contract may validly create a trust by 
purchasing property in the name of minor. 
If a minor is not a contracting party himself 
but is the beneficiary under a sale, the tran- 
saction will be upheld. 18 I.C. 963= 24 
M.L.J. 352. When a contract by the 
minor is not a necessary corulition for up- 
holding the rights of the minor in the pro- 
perty, his rights should be maintained; when 
it is a necessary corulition preliminary to the 
transaction or contractual obligations flow 
from the transaction, the transaction is void. 
18 I.C. 963=24 M.L.J. 3.52. 

Minor corarcenkr. — Minor member of a 
joint Hindu family of whose person a guar- 
dian is appointed cannot contract. 57 I.C. 
678=11 L.W. 596. 

Minor Partner. — A minor coparcener 
cannot sue as partner for dissolution of a 
partnership. 38 I.C. 111. A minor in 
India cannot become a partner in his own 
rights, as he is incapable of contracting 
under S. 11. (Ibid. ) 

Minor Promisee. — A contract of sale 
negotiated by a minor who settled the terms, 
paid consideration and got a sale-deed exe- 
cuted in his name is altogether void ab 
initio and no title passes thereby to the 
minor. 27 I.C. 733=13 A.L.J. 185; 10 
I.C. 906. See also 32 I.C. 636. The 
subsequent ratification of a contract entered 
into by a minor cannot form a valid con- 
tract on which a suit can be maintained. 
Hence nothing could be recovered on a 
pronote which is in novation of a prior 
pronote which is entirely void, by reason of 
its having been executed during minority. 
1941 N.L.J. 363. See also 1937 O.W.N. 
1034; 196 I.C. 785=1941 O.A. 1028 (P.C). 
There is a fundamental difference be- 
tween a contract of sale and a completed 

conveyance. 27 I.C. 733=13 A.L.J. 185; 
10 I.C. 906 ; 32 I.C. 636 (39 C. 232 ; 33 M. 
12; 33 A. 657; 31 A. 68, Ref. to). A sale 


in favour of a minor is valid 33 A M7 

= 11 I.C. 20=8 A.L.J. 670;18O C ilfc= 

30 I.C. 200. See also 18 I.C. 451. Where 
a certificated guardian sells his property to 
his ward there is a presumption that the 
guardian accepts the sale on behalf of his 
ward. (Ibid.) A mortgage bond executed 
by a person of full age in favour of minors 
as a security for a loan is not void and is 
enforceable at their instance. 33 I.C. 994 
=22 C.W.N. 130. An infant can purchase 
property. 39 I.C. 44 (33 A. 657; 38 A 

200 ; 

^ M.L.J. 352, Ref.; 33 M. 312, Disappr.). 
There is nothing in the Contract Act that 
prevents an infant from being a promisee. 
When consideration passes from a minor he 
can enforce the contract. 40 M. 308=31 
M.L.J. 575=36 I.C. 921 (F.B.). A pur- 
chaser of property for the benefit of a 
minor by his maternal uncle is valid and if 
the property is alienated by the minor’s 
father the minor can recover. 26 I.C. 195 
=37 M. 390; 24 I.C. 927=1 L.W. 379. 
Sec also 59 B. 656=37 Bom.L.R. 461= 
1935 B. 353. A contract creating only 
rights in favour of a minor and not involv- 
ing any contractual obligation on his part is 
valid. 18 I.C. 968=24 M.L.J. 363. A 
pronotc executed in favour of a minor is 
valid though he does not incur liability by 
endorsing it. 18 I.C. 968=24 M.L.J. 363. 
See also 76 I.C. 810=1924 R. 1^. A 
mortgage in favour of a minor is valid and 
enforceable by him, for there is no contract 
by the minor which still remains to be per- 
formed. 4 Pat.L.J. 682=52 I.C. 338. 
also 161 I.C. 579=1936 P. 153. A 

lease in a minor’s favour imposing a Habi- 
lltv on him is null and void. 3 Pat.L.J. 
518=46 I.C. 670. 

Minor Promisor. — Where a minor pur- 
ports to contract, his alleged contract is void 
and not merely voidable; he is a person who 
is not competent to contract. 18 A.L.J. 
335=22 Bom.L.R. 531=38 M.L.J. 353 
(P.C.). Fresh bond executed by minor on 
attaining majority in lieu of one executed 
during minority is void and 
1937 O.L.R. 522=1937 O.W.N. 1034. 
Where a minor on attaining majority rccor 
his approval of the action of his guydi^ 
in granting a lease of his land and 
his own bargain with the lessee by ««cuting 
a new patta, that patta and the 
ing kabuliyat alone record 
tween the parties, and govern 
tive rights and liabilities, ** S be 

the lease granted by the 196 

treated as incorp^ted j. A 

I.C. 785=1941 O.A. 

minor cannot make a valid c®ntr t 

of land. He can. sue 

property on 1 ^4=1924 A- 

133; 21 A.L.J. ^96=45 A . 

ifeVvffi' ,1 

Snsid'/ratofsui. for cancc.la.ioo of bond 
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12 . A person is said to be of sound mind for the purpose of making a contract 

Whif ^ c tHc timc when he makes it, he is capable of under- 

thc purposes of contrStin^.^*^ stani^ng it and of forming a rational judgment as to 

Its enect upon his inieiests. 


NOTES. 

—Duty to restore benefit. 69 I. C. 888=25 
O.C. 237. 

Mutuality. — It is not within the compe- 
tence of the guardian of a minor or the 
manager of his estate, to bind the minor or 
his estate by a contract for the purchase of 
immovable property. If the guardian or 
manager of tlie mitior's estate enters into 
such a contract for the minor, there is no 
mutuality in the contract as the minor is not 
bound by it and tlie minor cannot, on attain- 
ing majority, obtain specific performance of 
the contract. 39 C. 232=39 I. A. 1=21 M. 

L. I. 1156 (P.C.). A contract for the 
minor’s benefit may be specifically enforced 
against him. 13 I.C. 673=16 C.W.N. 297. 

EsTOi'TtL. — A deed executed by a minor is 
a nullity and incapable of founding a plea of 
estoppel. 47 C.L.j. 62H=1928 P.C. 152= 
55 M.L.J. 88 (P.C.); 193()M.\V.N. 891= 
1930 M. 945; 122 I.C. 2t)6=25 N.L.R. 85= 
1929 N. 156. But see also 122 I.C. 466=11 L 
167; 31 Bom.L.R. 340; 30 Punj.L.R. S&i 
= 1929 L. 880. Mere misrepresentation as 
to age, in the ab.scnce of fraud, will not 
operate as an estoppel against tlie minor. 
140 I.C. 325=1933 M. 94. S'ce also 58 C. 
224=132 I.C. W=I931 C. 393 ; 55 B. 741= 
33 Bom.L.R. 1313=1931 B. 561 (F.B.) (55 

M. L.J. 88 (P.C.), Rel. on.); 1937 Lah. 
598 (failure of minor to reveal his age, if 
and when fraud). When granting relief to 
minor on ground of minority. Court can direct 
refund of money received and applied for 
benefit of the minor. 141 I.C. 152=1933 
A. 372; 45 A. 644=1924 A. 156; 69 I.C. 
888=25 O.C. 237. 

Ratification. — A contract by a minor is 
void and cannot be ratified by him after 
attaining majority. 46 I.C. 765; 53 I. C. 
123; 99 I.C. 318=1927 L. 24; 130 I.C. 598 
=33 Bom.L.R. 111=1931 B. 178; 16 L. 
5^=1935 L. 561 (F.B.). But see 1937 
Sind 310=3I_ S.L.R, 502. Fresh bond on 
attaining majority ratifying previous bond 
given while minor is unenforceable. 49 A. 
137=25 A.L.J. 132=1927 A. 242. See 
also 1937 O.W.N. 1034; 51 I.C. 410; 31 
Punj.L.R. 471; 33 Bom.L.R. 111. Aeon-’ 
tract of exchange made by a minor is void 
and as such cannot he ratified by him after 
attaining majority or by his mother. 51 
I.C. 410=38 P.R. 1919 (30 C. 539, Ref.). 

A minor has no right to enforce a fraudu- 
lent contract of liis guardian. 65 I.C. 459 
= 11 L.B.R. 83. 

Rf-FUNO of CONSIDRRATION RECEIVTJ) DY 
Minor. — Where a minor brings a suit to 
set aside a sale brought about by him by 
misrepresenting his age to the vendee, it is 
open to the Court under S. 41 of the Speci- 
fic Relief Act, at the time of setting aside 


the sale, to direct the minor to refund the 
consideration to the vendee. 141 I.C. 152 
= 1933 A. 372. As to refunding of benefit 
received by minor, see also 1924 A. 156=45 
A. 64-1. 

Barrister-at-Law — Right to sue for 
FEF.S.— A barristcr-in-Law practising as an 
advocate m the High Court is not disentitled 
to sue his client for recovery of fees due 

Overr.) 55 A. 570=1933 A.L. 
J. 451=1933 A. 417 (F.B.). 

Sec. 12: Scope. — The contract of a luna- 
tic IS voif 17 M.L.J. 78. Original pre- 
sumption is in favour of sanity. 1 M.H.C. 

soundness of mind. 68 
I.C. 372=4 Pat.L.T. 7. See also 27 A. 

1 (P.C. ). As to validity of mortgage in 
^vour of a lunatic, see 27 O.C. 214=1925 
O. 37. Unsoundncs5 to render a contract 
invalid must exist at the time of contract 
104 I.C. 527=1927 C. 889. Proof of un- 
soundness of mind. 1927 C. 889. Un- 
soundness of mind and undue influence are 
totally different things. 1927 C. 889. 

Burden of proof and presumption. — The 
question whether a contract is invalidated by 
unsoundness of mind docs not depend merely 
on belief or unbelief of the witnesses be- 
fore the Court, but depends largely upon 
inferences to be drawn from the evidence 
<1927 C. 889, Foil.) 144 I.C. 741=34 P.l! 

R. 297 — 1933 L. 458. The onus of proving 
insanity or unsoundness of mind is in the 
first place on the person who alleges it, the 
normal presumption being of sanity. But 
where there is sufiicient evidence to discharge 
that primary burden then the burden shifts 
to the person who alleges his sanity to prove 
that the contract was made during a lucid 
interval. m\ N.L.J. 287=1941 Nag. 251. 
Where the fact of undue influence was not 
seriously disputed the burden lies on him 
who denies to show that no undue influence 
was used and the transaction was made in 
good faith. 1934 A.L.J. 817=1934 A. 507 

lucid intervals! 

see 137 I.C. 706 — 1932 R. 24 (case-law re- 
Viewed). Effect of deep drunkenness lead- 
mg to frequent insobriety and unsoundness 
of mind. See 13 O.L.J. 574=2 Luck. 226. 
Where mental incapacity is proved, such as 
senile dementia in the case of an old man 
It is reasonable to presume its continuance 
and Uic onus will be on persons who wish 
the Court to uphold transactions entered 
into by the patient subsequent to the date 
when It was proved, to prove that Uic tran- 
sactions were not vitiated on the ground of 
his incapacity. 1940 Mad. 73=50 L W 
6^1939 M.W.N. 1023. Old age-Loss 
of vigour owing to old age is not sulTicient 
^ invalidate contract. 104 I.C. 527=1927 
C. 889. Where a party executing a deed 



1846 


The Civil Court Manual (Imperial Acts). 


[S. 13 


A person who is usually of unsound mind, but occasionally of sound mind 
may make a contract when he is of sound mind. ’ 

A person who is usually of sound mind, but occasionally of unsound mind 
may not make a contract when he is of unsound mind. * 

Illiistrations. 

(а) A patient in a lunatic asylum, who is at intervals of sound mind, may contract durine 

those mter\'als. ® 

(б) A sane man, who is delirious from fever or who is so drunk that he cannot understand 
the terms of a contract or form a rational judgment as to its effect on his interests, cannot contract 
whilst such delirium or drunkenness lasts. 


“ Consent ” defined * 3- Two or more persons are said to consent when 

they agree upon the same thing in the same sense. 

“ Free consent ” defined ^o^sent is said to be free when it is not caused 

by— 

( 1 ) coercion, as defined in section 15, or 

(2) undue influence, as defined in section 16, or 

(3) fraud, as defined in section 17, or 

(4) misrepresentation, as defined in section 18, or 

(5) mistake, subject to the provisions of sections 20, 21 and 22. 

Consent is said to be so caused when it would not have been given but for 
the existence of such coercion, undue influence, fraud, misrepresentation or mistake. 


15. “ Coercion” is the committing or threatening to commit, any act for- 

_ , bidden by the Indian Penal Code, or the unlawful 

detaining, or threatening to detain, any property, to 
the prejudice of any person whatever, with the intention of causing any person to 
enter into an agreement. 

Explanation . — It is immaterial whether the Indian Penal Code is or is not in 
force in the place where the coercion is employed. 


NOTES. 

seeks to avoid the ciTect of the same by 
pleading insanit\- at the time of executing 
the same, it is of the utmost importance 
that the pleadings an<I evidence of parties 
on record are scrutinized with advertence 
to the law of contract as contained in S. 12. 
177 I.C. 80=1938 Nag. 204. 

Lunatic — Lucru interval — Contract 
MADE DUKiNC, — VALIDITY. — When a person 
has been found lunatic by inijuisition, so 
long as the iiKjuisition has not been super- 
seded, hut continues in force, he cannot, 
even during a lucid interval, execute a valid 
deed dealing with or disposing of his pro- 
perty. The Court will not recognise such 
a deed even by directing proccc<lings to be 
taken to try the cjucstion of its validity or 
to perpetuate testimony as to the state of 
the lunatic’s mind when it was executed but 
will treat the deed as entirely null and 
void. {Walker, In re, (1905) 1 Ch. 160, 
Foil.) 56 M. 904=1933 M. 624=65 M.L. 
J. 279. 

Secs. 14 to 17. — Fraud, undue influence 
and coercion arc separate and separable 
categories in law. Specific allegations and 
particulars must be given in respect of each. 
39 B. 441=27 M.L.J. 34=42 I. A. 135 (P. 
C.). 

Sec. 15. — Every conceivable form of im- 
proper pressure falls under S. 15. 25 B. 

10; 4 A. 352; 22 A. 224 (as threat of sui- 


idc) ; 41 M. 33. S. 15 docs not control 
L 72 and coercion in S. 72 is not tfic same 
s defined in S. 15. 40 C. 598=40 I. A. 
6=25 M.L.J. 104 (P.C.). Coercion— 

^Ica of. and proof. 39 B. 149=28 I.C. 
'21 = 17 Bom.L.R. 157. A suspicion or 
acre probability is not sufficient to support 
. plea of coercion. (Ibid.) A mortgagee 
k’ho refuses to re-convej' the mortgaged 
iropcrtics to the mortgagor except o” 
ain terms is not guilty of coercion. 45 !• 
73R=27 C.L.J. 78. In dealing with a 
asc of “coercion” as invalidating a contrac , 
he Court should decide whether the alleged 
ct of coercion amounts to an 
he I. P. Code. 34 I.C. 578=3 L.W. 490. 

V threat to commit suicide to induce a docu 
lent to be executed by a person is a threa 

n commit an act forbidden by j 

•enal Code and amounts to a coercion ana 

lie document executed in -rLugh 

•act or be to enter 

arty whom it is prejudice 

ito the contract or 490=34 I C. 

im or his property, person 

78. A threat even J44=l5 O. 

mounts to coercion. 16 LU. 



S. 16] 


The Indian Contract Act (IX of 1872). 


1847 


Illustralion. 

A, on board an English ship on the high seas, causes B to enter into an agreement by an act 
amounting to criminal intimidation under the Indian Penal Code. 

yi afterwards sues B for breach of contract at Calcutta. 

A has employed coercion, although his act is not an offence by the law of England, and although 
section 506 of the Indian Penal Code was not in force at the time when or place where the act was 
done. 


^[16. (i) A contract is said to be induced by “ undue influence ” where the 

•• Undue innuence" defined. subsisting between the parties are such that 

one 0! the parties is in a position to dominate the will 
of the other and uses that position to obtain an unfair advantage over the other. 


LEG. REF. 

‘ I'his section was subslituicd by S. 2 of Act 
VI of i0<)9. 

NOTES. 

C. 192. The law of duress of Englisli 
Common Law is not applicable in India, as 
the law laid down in S. 15 is other than that 
contained in English Law texts. 16 I. C. 
344=15 O.C. 192. In order to establish 
coercion, a person must prove (1) the utter- 
ance of threat, (2) of an act forbidden by 
law, (3) witli the intention of compelling 
the plaintiff to make the agreement com- 
plained of. 16 I.C. 344; 1927 M. W. N. 
761. Merc tlireat of bringing a criminal 
charge does not amount to coercion as de- 
fined in the Act, as it is not per se forbidden 
by Penal Code. 1927 M.W.N. 761; 13 L. 
356; 140 I.C. 220=1932 L. 541. But the 
case is <lifferent when the threat is bringing 
false charge. 1927 M.W.N. 761. As to 
threat of bringing a false .suit, sec 161 I.C. 
347=38 P.L.R. 727=Vm L. 6. Coercion 
may consist in the unlawtul detaining or 
threatening to detain property. 55 I.C. 741 
= 12 Bur.L.T. 195; 1927 M.W.N. 761; 13 
L. 356=1932 L. 546. According to S. 15 
Coercion’ among other things, includes the 
unlawful detention of another man’s pro- 
perty with the intention of causing him to 
enter into an agreement. Where in order 
to recover a fine imposed on a son the pro- 
perty belonging both to the father and son 
is attached and the father, to save tlie pro- 
perty from sale, pays the amount of the 
fine, his payment cun in no sense be said to 
be voluntary. The father is tnade to pay 
under the force of a legal process. Legally 
this amounts to coercion. The father can 
sue to recover it back. 1939 AIL 373=183 
I.C. 134. Release deed executed by prin- 
cipal to agent under coercion is not valid. 
1927 M. 852=53 M.L.J, 606. Mere need 
for borrowing money is no proof of coercion 
1936 A.W.R. 84. 

Sec. 16. — Section whether exhaustive. 
Sec 29 A. 303 (307); 32 B. 208 ( 211 and 
212). See also 1938 Bom. 97. 

Esskntials of Undue Influence.— Acts 
of undue influence range themselves under 
one or other of these heads — Coercion or 
fraud. Therefore a case of misrepresenta- 
tion fails when its evidence falls under 
neither of these heads. 61 I.A. 22^9 
Luck. 178=67 M.L.J. 7 (P.C.). The fact 


that a person accepted the terms of a com- 
promise, as he had no other option, cannot 
be the test to determine whether compro- 
mise is liable to be attacked as vitiated by 
undue influence. 183 I.C. 855=1939 Pat. 
477. S. 16 relates to transactions entered 
into by persons belwcen whom there is 
fiduciary relationship. 165 I.C. 597=1936 
O.W.N. 1106=1937 O. 56. Advice and 
persuasion in the case of a person who does 
not readily agree to do a thing would not 
be proof of undue influence. Persuasion, 
appeals to the affections or ties of kindred, 
to a gratitude of sentiment for past services, 
or pity for future destitution or the like, — 
these are all legitimate, and may be fairly 
pressed on a promisor. On the other hand, 
pressure of whatever character, whether 
acting on the fears or the hopes, if 
so exerted as to overpower the volition 
without convincing the judgment, is a 
species of restraint under which no valid 
contract or transaction can be made. Im- 
portunity or threats, such as the promisor 
has not the courage to resist, moral com- 
mand asserted and yielded to for tlic sake 
of peace and quiet, or of escaping from 
distress of mind or social discomfort, these, 
if carried to a degree in which the free play 
of the promisor’s judgment, discretion or 
wishes, is overborne, will constitute undue 
influence, though no force is cither used or 
threatened. A party may be led but not 
driven; and his will must be the offspring 
of his own volition and not the record of 
someone else’s. . Where a party has entered 
into a transaction when he is surrounded 
and pressed by those whose interest clearly 
lies in his entering into it, without any inde- 
pendent advice or opportunity to acquaint 
himself as to his rights, S. 16 of the Con- 
tract Act will apply, and a Court of Equity 
will protect a young man of tender age who 
has entered into such a transaction at the 
instance of those who are in a position to 
dominate his will. The righteousness of 
the transaction is one of the factors to be 
considered, but it is not the only one. All 
the circumstances connected with it must be 
taken as a whole. 39 Bom.L.R. 1233= 
1938 Bom. 97. Under S. 16 of the Act 
contracts are not avoided simply because 
they are hard or harsh. They arc avoided 
because there is no such consent on the part 
of the other party as in principle can be 
regarded as a contract by him. In order to 
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NOTKS. 

estaMi<^h undue innuencc. two things must 
be shown; the person in a position to domi- 
nate the others will and using that position 
to obtain an unfair advantage. Where the 
transapion was finished through an attorney 
// ^o'TOwer had also other advice. 

//eW that imdue influence was not proved. 

9i6^ P " 78^TI 

' 1 essentials to constitute 

undue influence arc (1) that the transaction 
was not a righteous transaction, that is. that 
It was not a thing which a right-minded 
person might be expected to do- (2) that 
It was improvident, that is to say, that it 
showed so mch improvidence as to suggest 
the idea that the donor was not master of 
himsc f and not in a state of mind to weigh 
what he was doing; (3) that it was a matter 
requiring a legal adviser; (4) that the in- 
tention of making a gift originated with the 
donor. 118 I.C. 737. Under S. 16 (1) 
of the Contract Act. tl.rcc things must be 
proved before a contract can be said to be 
induced by undue influence, namely (I) that 
the relations subsisting between the parties 
are such that one of the parties is in a 
position to dominate the will of the other; 
(2) that he used that position; and (3) that 
an unfair advantage over the other has been 
obtained by the use of that position. 1937 
O.L R 114=1937 O.W.N. 277=1937 
Ondh 2.^4. See also 1937 C. 492. To 
establish a plea of undue influence it 
must he shown that plaintiff (mort- 
j^gee) was in a position to dominate 
the will of the defendants (mortgagors) and 
secondly that he used that position to obtain 
unfair advantage. If the terms of the con- 
tract appear on the face of them to be un- 
conscionable or arc shown to be so, the 
second point may be presumed. 38 M.L.J. 

M. 546=47 I. A. 1 (P.C.); 48 A. 
^=96 I.C. 684= 24 A.L.J. 822; (1937) 

1 M.L.J. 719 (P.C.). In the category of 
cases of undue influence might be covered 
cases where the party to a transaction exer- 
cised that influence in conspiracy with or 
through the agency of others. 43 M. 546 
=47 I. A. 1=38 M.L.J. 349 (P.C.). To 
avoid contract for undue influence the pro- 
misee must have used his dominating posi- 


tion to obtain an unfair advantage 24 I C 
67=7 Bur.L.T. 90. See also 32 B. 37- 
11 O.C. 295; 10 Lah.L.J. 27. 

Transaction unconsoonable — Pre- 
sumption OF UNDUE influence.— Even if a 
transaction of mortgage be unconscionable, 
that fact alone is not sufficient to shift the 
D^ijdcn of proof to the mortgagees by 
raising a presumption of undue influence. 
145 I.C. 432=1933 L. 682. The mere fact 

that a party to an agreement has very strong 
motive for executing it raises no presump- 
tion that he has been unduly influenced. 14 
L. 827=144 I.C. 497=1933 L. 835. 

Confidential Relations giving rise to 
Undue Influence. — The following involves 
confidential relations: — It is well-established 
that when a person obtains any benefit from 
another, whether under a contract or as a 
gift by exerting his influence which, in the 
opinion of Court, prevents the grantor from 
exercising an independent judgment in the 
matter in question, the latter can, in a Court 
of Eijuity, set aside the contract or recover 
the gift. The Court of Equity imposes on 
the grantee the burden, if he wishes to main- 
tain the contract or gift, of proving that in 
fact he exerted no influence for the purpose 
of obtaining it. This rule of equity is not 
restricted to cases where strictly or techni- 
cally fiduciary relationship is established. 

It extends to cases where the possibility of 
exercising influence exists from confidence 
created or established by the relation be- 
tween the donor and donee. The principle 
has been established to cases of pardanashin 
ladies. The rule must apply to all variety 
of relations in which the Court is satisfied 
that the possibility of exercise of dominion 
and influence exists; that is the relation of 
active confidence justifying the raising o* 
the presumption of undue influence. 1”® 
application of the rule of presumption mosr, 
how’cv'cr, depend not merely upon 
circumstances attending the 
upon the relationship itself. 
of paramour and mistress may be_ in 
in Lch cases if the party 
benefit is in a position to 
flucncc the will of the 
power of influence and the bare 

are estobUshed. something more than a i> 
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NOTES. 

assertion of affection or a generous feeling 
of gratitude must be furnished to turn the 
scak. 40 Bom.L.R. 132=1938 Bom. 304. 

(1) Parent and Child, 30 M. 169* see 
dso 53 M.L.J. 842. The inlluence is to be 
inferred from the special relationship be- 
tween the parties, quite apart from proof of 
actual fraud or unfair advantage. In 
English law a special relationship of confi- 
dence does exist between parent and child 
notwithstanding that the child is actually of 

at the time the transaction takes place 
These principles are equally applicable to 
a case under S. 16. 1940 Rang.L.R. 35= 

1940 Rang. 278. 

(2) Guardian and Ward, 6 C.W N 716* 
^ C. 493; 5 M.L./. 234; 53 M.L.J. 842;’ 
1939 Rang.L.R. 35=1939 Rang. 278. 

(2-a) Landlord and tenant. See 158 
I.C. 257=1935 L. 479. 

(3) Solicitor and Client. 1935 L. 479; 

2] B, 099# * 

Attorney'.s Clerk and Client, 

cl li, oVy, 

(5) Patient and Doctor, 30 B. 578. 

(6) Trustee and Beneficiary, sec 1939 
Kang. 278. 

(7) Spiritual Advisor and Client, 12 A. 
S23 • 

(8) Hindu Reversioner.— The question 

whether the assignment by the reversioner 

of his rights in favour of a third person is 

an unfair or unconscionable bargain by 

reason of the inadequacy of consideration 

IS a question which it is unnecessary to decide 

in a suit by reversioner and his assignee 

against widow’s alienees where the assignor 

docs not repudiate the transaction, but asks 

, 10 L. 613=1929 

L. 295. 

HEIRS. — In case of a sale 
of reversion by expectant heirs of transfers 
by persons under pressure without adequate 
protection, the burden of showing the 
fairness of the transaction is thrown on the 
person who seeks to obtain the benefit of tlie 
contract. The Court protects expectant 
heirs against the consequences of their not 
being on equal terms with the buyer, or in 
a position fully to understand the value of 
their interest, and Justly to estimate tlie 
proposals made to them. Inadequacy of 
price is not alone sufficient to authorise the 
C C. .\£.— 232 


vacating of a contract for the sale of a 
reversion, but inadequacy of price coupled 
with the inexperience and absence of any 
competent advice on the part of the seller- 
arc sufficient to set in motion the protective 
powers of the Court of Equity. 46 L W 

(PxT 2 M^L.j; 87 

(10) Husrand and Wife do not neccs- 

^5' relation. 33 C. 

//J (F.L.). There Is no presumption that 
a young wife is always in a position to domi- 
the will of her husband. 123 I C 
36^1930 A. 169. A wife does not fall 
within the class of “protected” persons in 
respect of whom in certain relationships 
there IS a presumption of undue influence 
though in some cases it is easy for tlie wife 
to discharge the onus which lies on her as 
on every one else outside the protected class 
to show that a particular contract was in 
fact procured by the undue influence 
of her husband. 1934 A.L.J. 763=40 L 
W. 400=1934 P.C. 210 (P.C). 

(11) Transitr by elderly invalid person 
TO ONE NURSING HIM.— When people who 
arc nursing an elderlv invalid get a transfer 
of practically the whole of his remaining 
properly in their favour to the complete 
exclusion of his heir, the transaction being 
made without the knowledge of his heir it 
is for them to prove the bona fidcs of the 
‘'■a'jsfcr 144 I.C. 673=1933 R. 90. 

j/» Tj mistressl Sec 

132=1938 Bom. 304. 

(12) Principal and AcENT.-Relcasc 
deed by principal to agcnt-Agent in posses- 
sion of documents, account books and cash 
refusing to hand over the same to new 
agent till release was executed constitutes 
coercion and undue influence — Release deed 
not enforceable 50 M. 786=1927 M. 852 

M.L.J. 606. 

AND TENANT. — A pre- 
sumption of undue influence is not warranted 
by the mere fact of the existence of the 
relationship of landlord and tenant between 
the parlies to a transaction. Before such a 
presumption could arise there must be some- 
positive evidence to show that the Zamindar 
exercised some undue influence on the 

(13) Debtor and CaEoiroR.— A s to the 
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lending money to a profligate young man. 
.f.T 90 I.C. 39=26 Punj.L.R. 506=1925 L. 
430. SVt- also 1931 M.W.N. 215; 166 I.C. 
834=1937 I\C. 14. (Sale of reversionary 
expectant heir to his creditor) ; see also 
1935 L. 479=158 I.C. 257. Defendants I 
and 2 were two Hindu brothers and 3rd 
defendant was their nephew. The latter 
had from his infancy been living with his 
uncles and under their protection. The 
brothers stood in a fiduciary relation to the 
3rd defendant and they used their influence 
to obtain an undue advantage and got him 
to undertake on their behalf certain liabili- 
ties to their creditor, the plaintiff. The 
plaintiff gaincfl a substantial advantage in 
that the 3r<l defendant made himself jointly 
liable for the amounts advanced by him 
(plaintiff) to defendants 1 and 2. It was 
clear from liie evidence that the plaintiff 
knew of tlie circumstances and that the 3rd 
<iefendant had only recently come of age 
aiul it was at the instance of his uncles that 
the 3rd defendant entered into the trans- 
action. If eld, that S. 16. Contract Act, did 
not apply. That section deals only with the 
exercise of undue influence by one party to 
the contract to another. But according to 
the principles of English law, as embodied 
it) S. 89 of the Trusts Act. once it was 
shown that tlie plaintiff was aware of the 
existence of a fiduciary relationship between 
defendants 1 and 2 and the 3r<I defenefant. 
plaintiff would be under the same disability 
as the party who occupied the position of 
confitlcnce; and conse(|uently the 3rd <lcfcn- 
dant could not be held liable to the plaintiff 
under the uiKlertaking. 58 M. 454=69 M. 
L.J. lai. 

(14) Hkavy Intihkst is not by itself suffi- 
cient to bring the contract under S. 16. 101 

I.C. 759=1927 A. .538; 100 I.C. 679=1927 
A. 315; 1927 A. 44; 1928 O. 330=5 O.W. 
N. 435; 164 I.C. 325=19.36 A.1..J. 919= 
19.36 A. 611. Nor mere need of money by 
borrower. 31 C.VV.N. 693=1927 P.C. 84 
(I’.C.); 123 I.C. 175; but see also 102 
I.C. 707=1927 L. 5.36; 1930 P.C. 139; 19.36 
A.W.K. 84. The mere fact that the rate 
of intere.st charged was high, although the 
security was goo<I. is not sufficient by itself 
to raise a prcsumjition of undue influence. 
Where there is no great pressure upon the 
mortgagors at the time of executing the 
mortgagc-dcc(l, there is no reason to infer 
that the mortgagees wohl be in a position to 
dominate the will of the mortgagors. [3 P. 
279 (P.C.). Ref.l 130 I.C. 817=1931 N. 
91. -Vro also 134 I.C. 489=32 P.L.R. 378. 

A rate of interest of 25 per cent, per annum 
compound is prima facte an excessive rate 
of interest in a mortgage transaction in any 
district. Where the agreement to pay inte- 
rest at such a high rate was the result of 
the lender being in a position to dominate 
the will of the borrower and it is also clear 
that he used that position to exact uncons- 
<ionabIc terms for the loan, the contractual 


rate of interest is liable to reduction by the 
Court and a rate of 12 per cent, per annum 
simple is a fair and reasonable rate in a 
mortgage transaction. 153 I.C. 695=1934 
A. 938. 

(15) Slsters and brothers-in-law. 

The onus of proving undue influence ordi- 
narily rests on the party who sets up that 
plea, but the circumstances of a case may 
make it an exception to the general rule. 
The plaintiff was married to the eldest sister 
and it appeared from the circumstances that 
she was in a position to influence her younger 
sisters, who Iiad lost, not only their father 
but also their mother, before they executed 
a promissory note in favour of the husband 
of the eldest sister, for a certain sum in 
consideration of certain services rendered by 
him to them. At the time of the execution 
both of them were sui juris, but the youngest 
had attained majority only a month or two 
before she was asked to sign the promissory 
note. The plaintiff was their agent manag- 
ing their estate and stood to them in a posi- 
tion of active confidence. The plaintiff 
after getting a draft of the note prepared 
by a lawyer dictated it to the second sister, 
making all the executants jointly and sever- 
ally liable. Held, that the plaintiff was in 
a po'iition to dominate the will of each of 
the sisters and whether the case came within 
the purview of S. Ill, Evidence Act, or 
.S. 16, Contract Act, the onus in cither case 
was upon him to prove the good faith of 
the transaction, and if he failed to discharge 
it. the claim on the basis of the promissory 
note slionUI he di^misseH as ajsfalnst tneni. 
Held, further, that the above failure did not 
involve the dismissal of bis alternative claim 
to recover remuneration for 
C(1 by him to them. 41 C.W.N. 6^—1937 
P.C. .50=(1937) 1 M.L.T. 719 (f;^.). 

(15) Brothers.— Where, a Mahomedan 
voungcr brother who has just come ^8^ 
enters into a transaction of a mortgage at tlic 
instance and for the benefit of lus c< 
brothers who till recently, were his guar- 
dians and under whose 
admittedly living, and the effect of the <ran 
saction is to make him and his property 
liable as security for a heavy debt foj whicB 
he was not in law liable at all, is not necc.^ 
sary for him, to sustain his P^ea 
influence, to 'prove by direct J.'’*' 

his elder brothers exercised j„ the 

The exercise of undue '"Auence ma^ n 
circumstance.s he fair y presun rl. n 
of the relationship of the ^rties 
nature of the transaction. When 

evidence of overpowering influenc,^^^^.^^^, 

transaction is iff'O'oderate ^ 1940 

proof of undue mflu^ce IS compic 

Mad. 285=1939 M.W.N. 9/o. 

1930 0.34. after trans- 

independent is incumbent 

ACTION— Value of.— Where ms 

upon a party to * had independent 

the other contracting party na 
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advice, such advice to be of any value must 
have been given before the transaction, for 
the question is as to the will of the party at 
the time of entering into the disputed trans- 
action. Advice given after the event when 
the supposed contracting party is already 
hound is given under entirely different cir- 
cumstances with a different position present- 
ed to the minds both of the adviser and his 

client. 151 I.C. 981 = 1934 P.C. 210 (P.C.). 

Secs. 16 and 19. — Where undue influ- 
ence is alleged it is necessary to examine 
very closelv all the circumstances of the 
case. 65 I.C. 380=8 O.L.J. 681; 56 M. 
L.r. 349 (P.C.). 

Illustrative Cases.— Blindness by itself, 
unaccompanied by otlier circumstances, will 
not lead to a presumption of undue influ- 
ence. 11 I.C. 775=4 Bur.L.T. 157. But 
•ov 147 P.L.R. 1913=20 I.C. 8; .58 I.C. 
1.3=24 C.W.N. 769=16 N.L.R. 94 (P. 
C.): sec also 66 I.C. M2=8 O.L.J. 3.58. 

lu.iTERACY.— If tlie contents of a written 
contract are not fullv explained to or under- 
stood by a party who is an illiterate man, 
it is not binding on him. Reading atidiblv 
is not suflicient. 39 I.C. 177=21 C.W.N'. 
979. Sec also 18 C. 575; 8.3 I.C. 239=1925 
N. 211 (Ignorant agriculturist). 

Pear of Punishme;nt. — Fear of punish- 
ment in a criminal case by itself does not 
constitute undue influence and the money 
cannot be refunded unless the circumstan- 
ces disclose pressure or undue influence. 
46 I.C. 424; 28 I.C. 434 (42 C. 286, Rel. 
on). The term "fraud” has a very wide 
meaning. 33 I.C. 396=18 Bom. L.R. 134. 

Hard Term. — f,9cc also Note.s under S. 
74, mfra.] Courtis power to pive relief 
from hard terms as to interest and compound 
interest when money-lender is not shown to 
have taken undue advantage of his position. 
101 P,R. 1918=23 C.W.N. 130=48 I.C. 
933 (P.C.): 29 O.C. 253=% I.C. 413= 
1926 O. 408. See also 1925 P. 326. It is 
difllcult for a Court of justice to give relief 
on grounds of simple hardship in the ab- 
sence of any evidence to «:how that the 
money-lender had unduly taken advantage 
of his position even when the transaction 
appeared to he undoubtcdlv improvident. 

23 C.W.N. 130 (P.C.). In a case of a 
mortgage bond the Court should not infer 
undue influence from the mere fact that the 
rate of interest stipulated for is hcaNw and 
there is a provision in the bond for capita- 
lizing the interest in arrears. 47 I.C 11- 
10 I.C. 249 ; 54 I.C. 785; 54 I.C. 558. In 
the case of an agreement reduced to writing, 
a Cotirt cannot, in the absence of frau<i or 
undue influence, refuse to enforce its terms 
ho\vevcr unreasonable they may be. Under 
such circumstances, the Court has no discre- 
tion. 15 I.C. 377=1912 M.W.N. 416; see 
also 10 I.C. 249; 54 I.C. 985. f.Vcc now 
the Usurious Loans Act, 1918.] The fact 
that the borrower failed to realise what 
the rate of compound interest would work 


out in a few years would not entitle him to 
relief from a C^Durt of justice on the ground 
of hardship. 54 I.C. 558. There is noth- 
ing inherently wrong or oppressive in an 
agreement to pay compound interest. 4 
L. 76=72 I.C. 765; 1923 L. 634 ; 56 I.C. 
74; 130 P.L.R. 1912=16 I.C. 119; 55 I. A. 
85=1^ P.C. 64=34 M.L.I. 427 (P.C.). 
Inequitable and unconscionable conditions 
such as one providing for opi»ressivc rate of 
interest, should not he enforced against the 
mortgagor or his successor in title. 128 P. 
L.R. 1911=11 I.C. 519. .9ec also 73 P. 

L. R. 1914=22 I.C. 528. Where a contract 
provides for a high rate of interest. Courts 
cannot interfere to cut down the same unless 
there is satisfactory evidence of the exer- 
cise of undue influence. 22 I.C. 769= 36 

M. 533. Neither prior indebtedness nor 

a high rate of interest would by itself be 
suflicient to prove undue influence bv the 
mortgagee on the mortgagor. 77 I.C. 383 
= 1924 O. 118 (2). It is not a universal 

proposition of law that wherever there is a 
security for the debt a rate of interest over 
ten per cent, per annum is penal. 74 I.C. 
346=1923 O. 139. In cases where there is 
no proof of undue Influence a Court has no 
power to reduce the contract rate of inter- 
est merely on the ground that it is ver\' 
high. 69 I.C. 657=1923 O. 8 [Special 
powers have now been conferred on Courts 
by the Usurious Loans Act, 1918, to give 
relief in cases of very excessive rates of 
interest, apart from fraud or undue influ- 
ence.) The Court disallowed costs on the 
ground that the interest decreed was high 
69 I.C. 657=1923 O. 8 (1). The rate of 
interest, however exorbitant, cannot he 
abrogated unless the agreement was tainted 
by undue influence, fraud or misrepresenta- 
tion such as are mentioned in the Contract 
Act. 2 P. 488=4 Pat.L.T. 707= 74 I. C 
695. .9re also 2 P.L.I. 212=39 I.C. 352; 

95 I.C. 1019=1926 O. 273. (See now the 
Usurious Loans Act. 1918.) A high rate of 
interest cannot always he regarded objection- 
able as penalty within S. 74. But when the 
contract provides a special condition for a 
change in the rate or mode of calculation of 
interest as a punishment for some default, 
that special condition is a penaltv. 39 I.C. 
352=2 P.L.J. 212. But 2 per cent, com- 
pound interest was held unconscionable. 1(^5 

A . 31 . 

I^NO iNDEirTEDNEss. — Tlic mere fact that 
one of the parties to a contract was antece- 
dently indebted to the other is not by itself 
sufTicient proof of undue influence. W I 
C. 597=1922 N. 212. But .rrc 11 I.C. 198 
=213 P.L.R. 1911: 48 P.L.R. 1914=22 
I.C. 466; 20 I.C. 47=20 C.L.L 424 Sec 
also 83 I.C. 1019=27 O.C. 374=10^4 O 
423; 89 I.C. 348=1925 O. 535. 

Small iNDFnrEDNESS of short duration can- 
not raise anv inference of undue influence 
123 I.C. 417=1030 L. 65. 

False Induceme?^.— 1929 O. 44. 
Mental Distress.— It is not enough to 
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prove nnfhic influence that a vendor of pro- 
perty wa*; in a distressed state of mind and 
anxious to dispose of his property at the 
time of sale. 72 T.C. 1032=1924 L. 334. 
As to mental distress, see also 22 A. 224- 
28 B. 639: 10 A. 535; 11 B. 566; 13 M.’ 
214. 

Old aoe. — Merc loss of vipour and in- 
firmity on account of old age is not suffi- 
cient to invalidate a contract.’ 104 I.C. 527 
1=1927 C. 889; nor the fact that an old man 
did not make provision in his settlement for 
his wife’s maintenance. 1927 M. 255=52 
M.B.T. 20. When people who are nursinp 
an elderly invalid pet a transfer of practically 
the whole of his remaining: property in their 
favour to the complete exclusion of his heir, 
the transaction bcinp made without the 
knowlcfljre of his heir, it is for them to prove 
the hnu/i fidrs of the transfer. 1933 R. 90. 

l^xroKsrrox.vnLF. Bargain— Burden of 
Proof. — W'hcre an ignorant, illiterate and a 
poor young man, on whom a right to the 
inheritance of his deceased relation had 
devolved and who is a fool, executes a sale- 
deed in favour of persons offering their help 
to reco\'cr the inheritance for him as volun- 
teers and making the bargain with him which 
is entirelv on their side, and wholly un- 
conscionable. the conclusion is that the 

vendees were in a position to flominate the 
will of the vendor and exercised undue in- 
fluence. 1 Luck. 144=9,5 I.C. 995. Sec 

also 193.5 R. 174: 1935 P.C. 146=69 M.L. 

T. 335 fP.r.): 158 T.C. 073=18 N.L.T. 
67. Sec also 1937 P.C. .50=n937) 1 M.L. 

T. 719 (P.C.-): 10.18 T.ah. 333: 10.18 Nag. 
470=T,T..R. 09.18) Nag. .535; 1940 Mad. 
285. Once this is established, sub-serf ion 
r3) of this section will appl>- and the l)ur- 
den of proving that the contract was not 
induced by undue influence lies upon the 

person who was in a positif>n to dominate 
the will of the other person, (/hid.) 38 
M.T..T. 349=43 M. 546=47 LA. 1 (P.C.): 
IfM T.C. 527=1927 C. 889; 100 T.C. 679= 
1927 A. 315: 1927 A. 44. .5-cc also 11 O.C. 
295. If such person docs not discharge the 
anus, the sale must be set aside subject to 
payment of compensation to the vendee. 1 
Lurk. 144=13 O.L.T. 42=1927 O. 92; 35 
M.T..T. 614=48 T.C. 1=21 Bom.I..R. 558 
(P.C.). .9cc also 65 T.C. 380=8 O.L.J. 
681 : 8.1 I.C. 2.19=1925 N. 211 : 90 T.C. 463 
=29 C.W.N. 1029: 1927 A. 44. Question 
of undue influence depends on circumstances. 

85 T.C. 169=1925 1^. 196. Wlicn the con- 
tract is f'riwa facie unconscionable, the party 
seeking to enforce it must prove that the 
contract was not induced by undue influence. 

2 Pat.L.T. f/>3=41 T.C. .137; 1 Pat.L.T, 
604=38 I.C. 235. The Courts have ample 
power under the amended Contract Act to 
go behind hard and unconscionable bargains 
on the grountl that where there is ample 
security, the exaction of excessive and usu- 
rious interests in itself raises a presumption 
of undue influence which it requires very 


little evidence to substantiate. Where there 
IS no security, no rate of interest Ln be 

excessive. 42 C. 690=19 C W 

N 809 5.. also 45 I.C 778=8 A Lj! 

407. There can be no standard rate on oer- 
sonal loans 42 C. 690. Where the parties 
are reasonably on terms of equality a Judge 
cannot do better than adopt what they them- 
selves have agreed upon. The dicta of 
English Judges under the English Money 
I-cnders Act can safely be accepted in India 
since the Indians lean more in favour of the 
debtors. 42 C. 690. Extortionate and 
inequitable agreement is not enforceable. 56 
I.C. 272=1 L. 124. Compound interest at 
24 per cent, with half-yearly rests may be 
enforced in the absence of undue influence. 
50 614=1927 M. 620=52 M.L.J. 612. 

The actual value of the land in dispute at 
the time of agreement, determines if it is 
extortionate and inequitable. 56 I.C. 272 
= 1 L. 124. A Court of justice is not a 
blind and humble instrument of the creditor 
to plunder the debtor. 25 I.C. 715^149 
P.L.R. 1914. A creditor who got securi- 
ties at a very high rate of interest (30 per 
cent.) from an expectant heir, who was a 
very inefficient clerk in a Court, is guilty of 
undue influence. 25 I.C. 719. Oiamper- 
tous bargains not having been held in the 
country contrary to public policy stand on 
the same footing as any other contract. 65 
T.C. 129=24 O.C. 313. Apart from the 
Usurious Loans Act. the mere fact that a 
bargain is unconscionable in the sense that 
the rate of interest charged is excessive, is 
not in itself a sufficient ground for inter- 
ference. 48 I.C. 17=5 O.L.T. 579; 22 
T.C. 132=16 O.C. 267. 

Urgency and Inadequacy of Considera- 
tion. — Ilrgcnt need of money on the part 
of the borrower docs not of itself place the 
lender in a position to dominate his will 
within S. 16. 29 C.L.T. 488=49 I.C. 794 
=23 C.W.N. 609 ; 29 O.C. 253=96 I.C. 
413=1926 O. 408. Se.e also 26 M.L.J. 315 
= 1 L.W. 276: 1922 O. 268 ; 42 C. 65^21 
C.L.J. 79; 18 I.C. 965=17 C.L.J. 221. 
The mere fact of the existence of an iirgcnt 
necessity on the part of the borrower is not 
sufficient to raise the presumption that undue 
influence was exercised. Nor does 
istcncc of urgent need accompanied by a 
high rate of interest established such a 
presumption. In ordinary circumstanc^ 
the more pressing the necessity, the nig 
the rate of interest is likely to be, for 
borrowers have no time to make 
quirics as will ensure that they arc ^ j ^ 


32=5 O.L.J. 572; ^ J • Ski iWicrr h 
518; 69 I.C. 697=1 P. ^-^Stage 

creditors arc in a position to . the 

of the embarrassment of ihcir C 

bargain is unconscionable. 42 L. oj 

L J 79. The mere fact that one par / 
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in a position to dominate the will of another 
is not enough to avoid a contract between 
them in the absence of proof that the tran- 
saction is also unconscionable. 18 I.C. 965 
= 17 C.L.J. 221. A transaction may be 
unconscionable in many ways and a Court 
should see in each case whether according 
to its sense of justice it is really so. 18 
I.C. 965. Excess of interest and charges 
may, if unexplained, of itself be evidence of 
a harsh and unconscionable bargain. 18 
I.C. 965. Inadequate consideration may 
lead to inference of fraud or undue in- 
fluence. 96 I.C. 468=1926 P. 539. But 
the inadequacy of consideration must be 
apparent and must not be left to be spelled 
out by dexterous arguments as to value. 
96 I.C. 468=1926 P. 539. The mere fact 
that properties had to be parted for an un- 
duly low price owing to pressure of neces- 
sity will not indicate undue influence. 26 

L.W. 276. Se^ 
u/jo 47 L.W. 714=1938 Mad. 426=(1938) 

470— I.I-.R 1938 Nag. 535. Where the 
bargain is fair and reasonable the plea of 
undue influence collapses. 24 IX 67=7 
Bur.L.T. 90; 1938 Nag. 391; 1938 Nag. 

41 ) 1 ). 

Pariianashin Women and Young Per- 
sons.— Where a deed of gift by a parda- 
nasliin lady is impeached on the ground of 
undue influence, the questions that arise are 
(1) was the transaction a righteous tran- 
saction? (2) was it an improvident act? 
(3) was it a matter requiring advice? (4) 
did the intention of making the act origi- 
nate with the donor? 65 I.C. 380=8 O. 

I- J* 081. If a family settlement or the 
award of panchayat is impeached by a parda- 
iiasliin lady on the ground that her consent 
was obtained by fraud, practised by her 
kinsmen, whose interests conflicted with 
hers and who, therefore, misled her and the 
woman is shown to be illiterate and lacking 
in business capacity, the Court has to con- 
sider not whether she knew what she was 
doing, had done or proposed to do. but how 
her intention to act was produced. Fraud 
cannot be condoned unless there is full 
knowledge of the facts and the rights aris- 
ing therefrom and the parties are at arm’s 

M.L.J. 362=20 C.W.N. 957= 
(P.C.) also 35 I.C. 
395; 23 I.C. 401=18 C.W.N. 133. A 
pardaiiashin lady, in the true sense of that 
term, is a lady living in seclusion, that is the 
zciuma, and having no communication with 
any male strangers except from behind a 
screen. But a lady with a certain amount 
of education, who subscribes to newspapers, 
manages her aflairs and even appears iri 
Courts is not a pard.mashin lady. 1930 L 
985. See also 60 C.L.J. 25=1935 C. 234! 
There is no reason why a rule which is 
applicable to pardanashin ladies on the 
ground of their ignorance and illiteracy 
should be restricted to that class only and 


should not apply to the case of a poor 
woman who is eciually ignorant and ifiiie- 
rate and is not pard.t:ja?Ii!n, simply because 
she docs not belong to that class If that 
V'ew of the matter were adopted the effect 
clearly would be to confer an unfair advant- 
age upon rich women as compared with the 
poor women. The object of the rule of law 
IS to protect the weak and helpless and it 
should not be restricted to a particular class 
ot the community. Consequently, even in a 
case of woman who is outside tiie regular 
pardanashin class, it is for those who deal 
with her to establish that she had the capa- 
city of understanding that she entered into 
the transaction voluntarily and with full 
knowledge and import of what the tran- 
^ction mearit. 1930 C. 591=51 C.L.J. 
^5. The principles to be applied in testing 
Inc validity of documents executed bv a 
pardanashin lady are not merely deductions 
trom the law as to undue influence which 
finds a place in S. 16; they are founded 
upon the wider basis of equity and good 
conscience which have always been pillars 
cl 7 ‘a a<J^«”*stration of justice in India 

fpr^' .?27=62 M.L.J. 60 

disposition made must be 
substantially understood and must really be 
the mental act, as the execution is the physi- 
cal act, of the person who makes it. It is 
tor the party setting up the deed of a parda- 
nashin lady to satisfy the Court that it has 
been not only explained to. but understood 
by, her. If the explanation has been partial 
or erroneous, or has not been given at all 
the question will then arise, as it arises’ 
where there has been no independent legal 
advice, whether if proper information had 
been given, it would have affected the mind 
of the e.xecutant m completing the deed 
And in order to ascertain whether the deed 

intelligent act of the exe- 
cutant, the Court must consider tlie whole 

parties. 58 I. A. 450 (P C ) 

that the res^ndent, m whose favour the 
pardanashin lady had executed a deed of 
mortgap had purchased somewhat a specu- 
‘^i'^^Shalf of the lady’s estate, it was he 
who launched, managed and financed the 
hti^tion on her behalf, it was he who sup- 
ported the young and friendless laX 
through ten years of poverty and anxiety 
t was he who had the mortgages nrenared’ 

It was at his house that they were cxe^cutcd 
and the only man to whom the lady could 
turn for advice was in the service of the 
respondent, held, that the respondent was 

ti e^bLd^n personality, and that 

that the lady understood the nature of the 
deeds «^utcd by her 58 I.A. 450=1931 
P.C. 303=62 M.LJ. 60 (P.C.). It is for 
the person claiming the benefit from the 
disposition />[ property by the pardanashin 
lady to establish afllrmativcly that it was 
substantially understood by the lady and was 
really her free and intelligent act: if she is 
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illiterate it nui'it have been read over to her. 
Tf tiie terms are intricate they must have 
been adcciuately explained, and her degree 
of intelligence will be a material factor, but 
independent legal advice is not in itself 
es<;ential. 33 C.W.N. 633=1931 P.C. 100 
— r>l 94 (P.C.). See also 11 P. 

50=1932 P. 105. The donee, a priest, 
worked on the religious feelings of a lady 
when she was in mental distress and illness. 
Tlie lady was not rich but made a substan- 
tial gift to the priest. Held, the transaction 
should be set aside. 39 C. 933=16 C.W.N. 
649. W'hen a deed is executed by a parda- 
nashin laf1.\‘ or a I)oy of tender years, mere 
reading over is not sufficient. The language 
should be thoroughly explained especially 
when it is vague and ambiguous. 38 T.C. 
4'^4=3 O.L.T. 746; 10 O.L.T. 86=74 I.C. 
547. Vrr also 29 C. 749 (P.C.): 24 C. 
6r>4: 31 B. 165; 13 T.A. 215; 39 T..^. 1.56; 
18 T..\. .545: 3 C. 324; 28 C. 546; 16 Bom. 
r..R. 147=,16 .A. 81 (P.C.); 4 Bom.L.R. 
146; 7 r. 245: 5 B. 4.53; 11 B. 636; 33 C. 
773. The principles of law applicable to a 
pardannshin woman will not be cxtenfled to 
a person said to be old and not in robust 
health. 74 T.C. 517=1923 O. 254. A 
knowledge of letters and figures and a 
capacity of dealing at first hand to some 
extent with her tenants will not convert a 
pardanashin lady into a woman of the world 
so as to rebut the presumption. The burden 
of proving Itiaia fidet lies on the iiartv affirm- 
ing if. 35 T.C. .105. .<rrr oho 10 Mys. 
T..T. 217. '\ pnrflanashin lafly sued for a 

flerlaration flint a rlarpatni lease of a jalkar 
executed by her in favour of her deceased 
husband's cousin was invalid, and inopera- 
tive, liaving been executed niifler undue 
influence. Tt was found that the lady who 
lived with her father and brother under- 
stood the transaction and knew its full 
nature and effect, that the lessee, though a 
relation of her husband, was not in a position 
to <lominatc her will, that his relationship 
was not such as to suggest that they were 
not on e(|ual terms, that she was intelligent 
that she had her father, brother and intelli- 
gent neighbours to advise her, that thc_ tran- 
sactifin was not unconscionable or unfair and 
that the lessee had not taken an undue ad- 
vantage of the position of the lady, and 
further that the plaintiff was in distress and 
in tirgent need of money. Held, that the 
transaction was valid and that there was 
nothing from which undue inflticncc coukl 
be inferred. 60 C.T-.J. 2.5=1935 C. 234. 

Principal and Aof.nt. — Even in a case 
where an agent was the object of the bounty 
of his principal there is nothing to prevent 
this and if an agent can clearly show that a 
gift was made in his favour by a donor who 
was in a position to exercise a free and un- 
fettered judgment with full knowledge of 
what he was doing, the gift will be upheld. 

Iff O.T.T. 8fi=74 T.C. 517. .9ce also 1923 
E. 634 ; 20 T.C. 812=195 P.W.R. 1913; 50 


M. 786=1927 M. 852=53 M.L.J. 606. 

Position of Parties. — The fact that one 
party to a contract stands in the relation of 
a debtor to the other is not by itself suffi- 
cient to prove undue influence, I.C* 
597=1922 N. 219; 42 A. 230t=18 A.L.T. 
100; 102 I.C. 707=1927 L. 536. also 
132 T.C. 452=1931 N. 63. A creditor can 
ask his debtor to execute documents in a 
particular form and where a creditor writes 
to his debtor’s servant to get his master's 
signature to such a form, no inference that 
undue influence was used can arise. 42 A. 
230=18 A.I^.T. 100, A karinda who is a 
servant of very minor status cannot be pre- 
sumed without very distinct evidence to be 
in a position to dominate the will of his 
employer. 48 T.C. 17=5 O.L.J. 579. 
When a Buddlust lady made a gift to her 
nephew who was also acting as her agent, 
held, that the relationship was not such a 
fiduciary one as would lead the Court to 
infer undue influence. 46 I.C. 738, See 
also 130 T.C. 119=1931 O. 34 (case of 
undue influence exercised by a brother over 
his weak-minded brother). Undue influence 
might proceed from a third person. 23 
T.C. 401=18 C.W.N. 1133. There is no 
presumption of undue influence in India as 
well as in England in the case of a gift to 
a son. grandson or son-in-law during the 
donor's last illness. 26 T.C. 39=8 Bur.L. 
T. 75: 68 T.C. 372=4 Pat.L.T. 17 (33 C. 
733 Eoll.). As to presumption in cases of 
dealing with pardanashin woman, see 39 
l.A. 156; 29 C. 749; 13 T.A. 215; 31 B. 
165: .36 A. 81; 18 T.A. 545; 33 C. 773 ; 23 
A. 1.37. 

Transactions in favour of third partif-s 
Whfn can de avoided— Conditions. — 
Under S. 16 of the Contract Act, a tran- 
saction would he voidable against a third 
party if it is the result of undue influence 
and that party took the benefit cither as a 
volunteer or with the knowledge of the 
exercise of undue influence by a person who 
wa^ in a position to dominate the will o 
the executant, as the third party s knowledge 
of the fiduciary relationship between the 
parties to a contract and the cxeirise 
undue influence puts that party under the 
same liability as the other *0 

occupied the position of c^fidcnc . 
Bom.I..R. 1233=1938 Bom. 97. 

Pl.F.AnTNr.S-WHO CAN PT-FAD 
n.UENCE.-Plca of his 

raised only by executant of document or dk 

representative in estate, but not ^ ' 

party claiming adversely to of 

1931 8 78. A man of mature age 

some intellipfcncc and S "^not 

jffairs previons to a 

resort to the R^ea of i^i«e ^ 

A. 422=24 C.\WN. 52^5 I-A- 
r,). See also 26 I.C. , ^f,o pur- 

Sro't be' a«7o‘'«t'’.;p the P-ea. « W’ 
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, . • j , .^Sent, W’ith intent to deceive another party thereto 

or his agent, or to induce him to enter into the contract ^ int-rcio 
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vendor might have done, that the bargain 
was brought about by the exercise of undue 
influence. 305 P.L.R. 1913=20 I.C. 812. 
See also 1923 L. 634. Nor contest by 
aggrieved party disentitles other defendants 
to any relief. 8 ^ I.C. 124=1925 C. 94. 

Proof. — A deed cannot be treated as void 
for undue influence merely because it is 
unreasonable or its terms are prejudicial to 
the donor. 44 I.C. 483=7 L.W. 339; 1 
Luck. 144=1927 O. 92; 102 I.C. 707=1927 
L. 536; 1927 A. 44. See also 112 I.C. 602; 
56 M.L.J. 349 (P.C.). To establish a 
case of undue influence it is not sufficient to 
raise an atmosphere of suspicion, but there 
must be clear imd definite evidence of the 
case propounded. (9 Luck. 178 (P.C.), 
Rel. on.) 40 P.L.R. 146=1938 Lah. 383. 
Undue influence is not a matter always 
capable of direct proof, and must depend in 
its very nature on tlie circum.stances in 
which the transaction had its origin. 44 
I.C. 483=7 L.VV. 339. To establish 
undue influence it must appear that there 
was something unconscionable either in the 
original dealing or in the subsequent stages 
of the transaction. 52 I.C. 335; 42 C.W. 
N. 14. See also 40 P.L.R. 146; 39 Bom. 
L.R. 1233=19.38 Bom. 97. 

Bukden of Proof. — See 1930 P.C. 139= 
59 M.L.J. 14; 56 M.L.J. .349; 1929 P.C. 
3=33 C.W.N. 205 (P.C.). As to burden 
of proof in case of transactions by parda- 
nasliin ladies, see 58 I. A. 450=11 P. 227= 
62 M.L.J. 00=1931 P.C. 303 (P.C.); 58 
I. A. 148=54 M. 440=61 M.L.J. 91=1931 P, 
C. 109. A document executed under undue 
infl»ience is not void but only voidable* and 
the onus is on the first instance on the person 
who raises that plea. Before the onus can 
shift on the other party to prove that the 
contract was not induced by undue influence, 
the person raising the plea of undue in- 
fluence has to prove not only that the other 
party was in a position to dominate his will, 
but that the transaction appeared on the 
face of it or on the evidence adduced un- 
conscionable. 1931 S. 78. See also 36 C. 
W.N. 994=1932 P.C. 202=63 M.L.J. 54 
(P.C.); 171 I.C. 605=1937 O. W.N. 1123. 
Where any person deals with one who has 
just attained majority and is inexperienced, 
the burden of proving that the contract is 
made in good faith and for adequate con- 
sideration lies on the person who takes the 
benefit of the contract. (20 B. 367; 43 M. 
739. Ref.) 132 I.C. 452=1931 N. 63. Sec 
also 1931 M.W.N. 215; 1937 Cal. 492. 

Lachf-S and Limitation. — In the case of 
gift deed executed under undue influence, 
the fact that the party seeking to avoid it 
has been guilty of delay and laches will not 
be a bar to the grant of the equitable relief 


of avoidance of the deed. The plea of 
laches and delay cannot apply to the case 
ot a gift as opposed to a contract. In any 
case the delay can only begin from the time 
when the plamtiir discovers the true nature 
of the deed. He has a period of three 
y^rs in such a case under Art. 91 of the 
Limitation Act. So long therefore as the 
suit IS not beyond the three years relief 
should not be denied to him on the ground 

39 Bom.L.K. 1233= 

Sec. 17.— To prove a case of fraud it 
must be proved that representations were 
made which were false to the knowledge of 
he party making them. 45 A. 624=21 A 
L.J. 571 1924 .A. 17. Merc silence is not 

fraud unless there is a duty to speak or 

equ'valent to speech. CO C. 

1931 M. 603; a3 A. 374=1931 A.L.I 153 

— 1931 A. 154. The principle applies even 
in cases of transactions with pardanashin 
ladies. 60 C.L.J. 25=1935 C. 234. Equal 
means of knowledge is immaterial where 
there is an express representation or any- 
thing calculated to deceive or to full suspi- 
cion upon a particular point. 133 I.C 37? 

— 1931 M. 603 ( 2). It is a truth confirmed 
by all experience that in the great majority 
of pses fraud is not capable of being esta- 
blished by positive and tangible proofs. It 
IS by Its very nature secret in its movements. 
It IS therefore sufficient if the evidence 
given IS such as may lead to the inference 
that fraud must have been committed. In 
the generality of cases circumstantial evi- 
dence is the only resource in dealing with 
questions of fraud. If this is not done the 
ends of justice would be constantly if not 
invariably, defeated. 132 I.C. 51=1931 O. 
333. The principal difference between 
fraud and misrepresentation is that in the 
one case the person making the suggestion 
does not believe it to be true and in the 
other he believes it to be true, though in 
both cases it is a misstatement of fact which 
misleads the promisor. 53 A. 374=1931 A 
L.J. 153=1931 A. 154. Sec also 3 B. 242. 

If a contract is obtained by fraud or cheat- 
ing. it is voidable at the instance of the 
person defrauded or cheated. But where 
a performance has been obtained by fraud 
or cheating, the contract cannot be avoided. 

23 Bom. L.R. 1144=46 B. 489. In order to 
avoid a contract fraud must be in the mak- 
ing of the contract and not in its perfor- 
mance. 15 Bom. L.R. 92=37 B. 158; and 
the fraud must he committed by party to 
contract or his agent or with his connivance. 

28 B. 639. A party cannot set up his own 
fraud to avoid the contract. 15 W.R, 273; 

31 B. 405. Merc failure of a minor enter- 
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(i) the suggestion as a fact, of that which is not true by one who does not 
believe it to be true ; ^ 

the active concealment of a fact by one having knowledge or belief of 

(3) a promise made without any intention of performing it ■ 

(4) any other act fitted to deceive ; ’ 

(5) any such act or omission as the law specially declares to be fraudulent 
Explanation.— Mtx't silence as to facts likely to affect the willingness of a 

person to enter into a contract is not fraud, unless the circumstances of the case 
are such that, regard being had to them, it is the duty of the person keeping silence 
to speak, or unless his silence is, in itself, equivalent to speech. 

Illustrations. 

auction, to B. a horse which A knows to be unsound. A says nothinK to B 
about the horse’s unsoundness. This is not fraud in A. ^ nouung 10 a 

... I j cianijl’Jcr .and has just come of age. Here, the relation between the oarties 

Would make it .1 j duty to tell B if the horse is unsound. ^ 

nnthini"^ says to ^1—“ If you do not deny it I shall assume that the horse is sound.” A says 
nothing. ll<Tc* A s silence is equivalent to speech. ^ 

. ‘i and 5. being traders, enter upon a contract. A has private information of a change in 

prices wluch would affect B s willingness to proceed with the contract. A is not bound to inform B. 


NOTES. 

ing into a contract to reveal his age would 
not amount to fraud, sec 168 I.C. 730=1937 
Lah. 598=39 P.L.R. 508. A plea of fraud 
is not sustainable where there is no mis- 
leading on any question of fact or law. 20 
I.C. 47=20 C.L.J. 424; 31 P.R. 1918=45 
I.C. 101. Fraud in contract of service — 
Concealment of contract forbidding service 
elsewhere. 66 I.C. 441. Where the par- 
ties have made an agreement and one party 
records it erroneously, the other party, if he 
knows at the time tliat there is an error, 
acts fraudulently if he seeks to take advan- 
takc of that error, and cannot be allowed 
tc enforce it. Where, therefore, the plain- 
tiff agreed to accept service under the dc- 
ferKl.-int company on a monthly salary' of 
Rs, 500 and the agreement was drawn up 
for a salary of Rs. 600 owing to a mistake 
on the part of the latter and did not express 
the intention of the parties and the plain- 
tiff, fully realising the mistake, deliberately 
sought to take advantage of it, his conduct 
was fraudulent and the Court would not en- 
force the contract as drawn up. 61 C. 548 
=38 C.W.N. 908=1934 C. 778. In a pro- 
posal for insurance the utmost degree of 
good faith is required. Where the insured 
in reply to the questions of the insurance 
company during the course of inquiry into 
his proposal withholds facts and deliberately 
gives false replies, such withholding of mate- 
rial information is wilful and in the nature 
of fraud and the company is entitled to 
avoid the contract. I.L.R. (1939) Kar. 
611=184 I.C. 575=1939 Sind 254. Where 
a person orders and obtains possession of 
goods with the deliberate intention of not 
paying for them, he commits fraud. He 
must then be considered to be the agent of 
the vendor and his possession as (hat of the 
vendor. If vendee tries to dispose of the 
goods before payment by transfer of the 
invoices to a third party’s name, the third 
party gets no title to the goods. 14 P.L. 


R. 1917=39 I.C. 169. Seller selling pro- 
perty' already sold by him to a third person 
IS traud, and the buyer can recover back the 
price, in spite of agreement that seller could 
not be responsible for defect of title. ^ 
A.L.J. 708=1927 A. 693. Such conduct 
on the part of seller would amount to active 
concealment of a material fact. 1927 A. 
693. Merc failure to fulfil a promise is not 
fraud unless from the outset the promisee 
did not intend to fulfil it. 42 I.C. 113 
(L.B.). TIic making of promises without 
the intention of keeping them is fraud under 
(he section, though under the English nilc 
such a thing is not fraud. 33 I.C. 396=18 
Bom.L.R. 134. A plaintiff who relies upon 
fraud must both plead and prove it, and 
must give the particulars of the alleged 
fraud and can succeed upon proof of the 
fraud as alleged and not of any other kind 
of fraud. 10 I.C. 922=4 Bur.L.T. 18. 
That a party’ misreads a document (the ac- 
ceptance memo.) and believed it to be 
something different from what it was, would 
not vitiate the contract, 1923 S. 25. But 
see 56 B. 180, infra. Rangnekar, J . — If a 
man who cannot read has a written contract 
read over to him and the contract wntlw 
differs from that pretended to be read, Inc 
signature of the document is_ of no 
because he never intended to sign and there- 
fore in contemplation of law did not sign 
the document, as his mind 
pany the signature. 56 B. 

L.R. 26=1932 B. 151. A Court should 

not declare a decree a nullity on the gio^a 
of fraud unless it can define m clwr ^ 
the fraudulent acts by which the dc^ . 

obtained . But 89=^8 sf 

''lie?. ' anS- 

Decision of owners '|_fL|(er pass- 

and measurements to exccute<* 

jpg bill for payment— Mortgage cxccu 
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«ion •• mean, and includes- 

(1) the positive assertion, in a manner nrt warranted by the irformaiinn 

of the person making it, of that which is not true, though he believes it to be true * 

( 2 ) any breach of duty which, without an intent to deedve, gains an advan- 
tage to the person committing it, or any one claimine under him Iw m' i 
another to his preiudice or toV’prcjudL of an; one'crali^J Z’dt^hm 

19 . When consent to an agreement is caused by coercion, [* * *-11 

Voidability of agreements misrepresentation, the agreement is a contract 

Without free consent. Voidable at the option of the party whose consent was 

so caused. 


LEG. REF. 

The words ‘ undue innucncc *’ were repealed 
by S. 3 of Act VI of 1899. 


NOTES. 

owner for balance due on bill— When can be 
avoided, m) Uh. 505. As to building 
contracts, see also IWO N.L.J. 486- 71 C 

L. I. 309=1940 Cal. 494. 

Sec. 18. — As to wliat amounts to mis- 
representation. see 4 C.W.N. 369 ; 29 Bom 

A.L.J. 1122=1929 A. 837; 
30 N.L.R. 196=1934 N. 29. Fraud and 
misrepresentation distinguished. See 3 B. 
242; S3 A. 374=1931 A. 154. Misrcprc.sen- 
tation as to part may make the whole con- 
tract voidable. 17 C. 296 (P.C.). Silence 
will m equity, m some cases, be equivalent 
misrepresentation. 2-1 I.C. 193=42 C. 
28. Failure to make such inquiries as an 
ordinary prudent man would make, may 
iindcr certain circumstances be evidence 
that the person to whom misrepresentation 
was made was not actually deceived 16 
S.L.R. 112=1923 Sind 5 (F.B.). ’ 

• — There is no misrepresen- 
tation, It there are means of discovering 
truth with ordinary diligence. 112 P L R 
1916=36 I.C. 34; 46 I.C. 21=42 P R 
1918; 38 r.C. 500; 140 I.C. 209. As to 

agent See 6 B. 309; 
14 JL ^41. Document signed by blind man 
Contents of documents misrepresented — 

purchaser lor value. 
See 1925 P. 140=80 I.C. 67. 

Sec. 18 (3). — When the area (or any 
other similar particular) is set down as 
part of the description of the property sold 
It must have been regarded as material by 
the parties. Where it is found to be inaccu- 
rate. the Court gives effect to the rule of 
proportionate compensation. Where the 
terms of the contract arc self-contradictory 
the contract will not be enforced. But if it 
appears that one of the two conlradictorv 
parts IS true and the other part Is false and 
the part that is true describes the subject of 
sale witli sufficient legal certainty, the true 
part IS adopted and the false rejected. Where 
the plaintiff sold to the defendant a parcel 
of land specifically described with reference 
to its boundaries and survey number, its 
measurement being also stated as three 
acres and four gunthas, and subsequently it 
CC.M.-233 


was found that the land conveyed in fact 
measures four acres and four gunthas in a 

I*' excess of 
the land, held that the parties intended to 

con\ cy. and take a conveyance of, tl.e actual 

plot ot land, that the measurement was not 

he governing portion of the description and 

he plaintiff was not entitled to relief. 137 

I.C. 583=34 Bum.L.R. 212=1932 B 449 

Sec. 19.— Under S. 19 the right is given 

to a party, who has entered into a contract 

under fraud or rnisrepresentation, to avoid 

the contract or to in.sisl on the contract being 

performed. S. 19 does not entitle a pariy 

to insist on an entirely different contract be- 

2*54 .N.L.R. 187=1929 N. 

2a4 (F.B.). The right to avoid a transfer 
or a conveyance executed under undue in- 
tlucnce or fraud is not a mere personal right 
but can be exercised by the heirs or legal 
represent.yiycs of the person unduly influ- 
enced or defrauded unless the person has indi- 

Uon. 43 B. 173=20 Born.L.R, 911. 

I hough undue influence’ and ‘fraud’ are 
-separately dealt with in Contract Act, ‘un- 
due influence is a kind of ‘fraud’ in equity 
and invites the same relief as fraud 33 
I.C. 576=18 Born.L.R. 27. "Fraud” ami 
misrepres«itation” distinction between 
See 1931 A. 1^=53 A. 374; 3 B, 2-J2. 
bilence when amounts to fraud— Burden of 
proving that silence amounts to fraud under 
particular circumstances. See 53 A 374' 

W C. 262=1933 C. 366; 60 C.L.J 25 In 
the case of an active misrepresentation know- 
ing the fact to be false, as distinct from 
mere silence or concealment, it is not incum- 
bent upon the party defrauded to establish 
that he had no means of discovering the 
truth w'lih ordinary diligence. The words 
iraiKiincnt within (he meaning of S, 17'^ 
as used in S. 19 (Exception) apply exclu- 
sively to silence and not to misrepresen- 
tation. Where a mortgage suit had abated 
and the mortgagee took a fresh mortgage in 
consideration of the barred debt without 
disclosing that the suit had abated, held 
that the non-disclosure did not amount to 
fraud 53 A 374=1931 A.L.J. 153=1931 
A. ibA. See also Notes under S, 17 supra. 

A misrepresentation should in fact mate- 
nally induce the contract in order to give 
a right of avoidance. 55 I.C. 817=31 C. 
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A party to a contract, whose consent was caused by fraud or misrepresentation 
may, if he thinks fit, insist that the contract shall be peiformed, and that he shall 
be put in the position in which he would have been if the representations made 
had been true. 

Exception . — If such consent was caused by misrepresentation or by silence 
fraudulent within the meaning of section 17, the contract, nevertheless, is not 
voidable, if tlic party whose consent was so caused had the means of discovering 
the truth with ordinary diligence. 

Explanation . — A fraud or misrepresentation which did not cause the consent 
to a contract of the party on whom such fraud was practised, or to whom such 
misrepresentation was made, does not render a contract voidable. 


NOTT-S. 

L.J. 15R: 29 Rom.L.R. 1535. See al.w 
I.L.R. (1939) 1 Cal. 389=43 C.W.N. 347 
= 1939 f al. 473. The Legislature in insert- 
ing the f'xccption to S. 19 of the Act did 
not intend to depart from the English law, 
under which it is accepted that where a ven- 
dor lias dcliheratcly made a false statement 
with the object of concealing the true posi- 
tion with regard to the property, the ven- 
dee is not put upon inquirj’. Where a ven- 
dor sells jiropcrty which he has previously 
leased out to a tliird part>‘, and not only 
fails to disclose tlic lease hut also makes 
a false and fraudulent rciircscnlation that 
the vendee can take immediate possession, 
he cannot, in a suit by the vendee to set 
asi<lc the convcjancc, plead the Exception to 
S. 19, and contend that since the lease was 
a registered lease, the venilcc could with 
ordinary <liligcncc discover the lease by a 
search in the registration office. 51 L.W. 
249=1940 Mad. 560=(1940) 1 M.L.J. 314. 
If a transaction which is voidable is admit- 
ted by the person who is entitled to avoid 
it, it cannot be questioned bv a third |)arty. 
34 f.r. 956=23 C.L.l. 122. .SVr also 43 
H. 173: 36 R. 37; 28 R. t>39. The section 
does not appl\ where the object of the agree- 
ment was illegal to the knowledge of both 
parties at the time it was made and both 
parties arc in pari delifto. 9 l.C. 161=15 
C.W.N. 40H. A person is not liable on 
an acknowledgment, where the money has 
hec-n paid and his signature to the acknow- 
Icdgnjcnt had been obtained bv intimi<lalion. 
59 l.C. 751=24 P. W. K. 1921. Misrepre- 
sentation indticing consent to 7«<7rr3i cannot 
upset a marriage. The position in law is 
that the party itnposcd upon must be deceiv- 
ed to such an extent that there is in reality 
no consent at all to the marriage. Such 
consent cannot be given by a child of nine 
years of age and consequently a person who. 
though 54 years old, is found by the Court 
to be very feeble-minded and to have the 
mentality of a child of nine j’cars of age 
is incapable of giving his consent. 1933 A. 
122=55 A. 185. A contract voidable on the 
ground of fraud or misrepresentation can 
be ratified by the person at whose option it 
is voidable. 46 l.C. 21=42 P.U. 1918; 38 
l.C. 500=43 P.W.R. 1917; 28 B. 639. Ser 
also 1938 Rang. 264. As to what is ordi- 
nary diligence, see 4 C. 801. As to effect of 


laches on right of avoidance of contract, see 
4 C.W.N. 309. 

Contract of marrtacf. — Nature of mis- 

RFJ'KKSENTATION NFXE.SSARY TO NULLIFY.— 55 

A. 185=144 l.C. 906=1933 A. 122. 

Secs. 19 and 19-A: Right of Suit. — A 
right to have a contract set aside on the 
ground of fraud or undue influence docs 
not cease on the death of the contracting 
parly who was deceived, but passes on to 
his representatives. 51 B. 133=29 Bom.L. 
k. 115=1927 R. 384. 

Rklif.f open to aggrifa’ed party. — Under 
S. 19 the parly whose consent is obtained by 
fraud or misrepresentation may insist that 
the contract shall be performed and that he 
shall be put in the position in which lie would 
have been if the representation made had 
been true. But it must be proved that the 
consent of the part)- who claims to avoid the 
contract is caused by fraud or misrepresen- 
tation and that he is actually deceived. Fur- 
ther, even if the party is so deceived it should 
be shown that he did not have the rneans of 
discovering tlic truth with ordinary diligence. 
Where the consent to an agreement is caused 
by misrepresentation the promise tan either 
avoid the contract and ask for specific per- 
formance but he cannot sue for damages. 

140 l.C. 209=1932 N. 148. 

Secs. 19 and 20.— Decree for possession 
with costs— Offer by judgment-debtor not to 
file appeal if plaintiff gave up costs— ^ppcal 
time barred at time of offer— Agreement is 

void or voidable. 1939 Lab. 511 — i. L. 
(1940) Lah. 392=42 P.I^R. 7^. 

Secs. 19 and 23.— The Civil Court 
not prevented from , enforcing a contract 
inter partes, which is m itself tn ^ 

illegal or fraudulent qua those parties 

merely because a third person con- 

right to refuse to give effect to that ^on 

tract. 18 l.C. 5=58 P.R; j„ct- 

a.jr'-s S'!.,!" .43-irc“«. 

45 M. 1005* \ • A Avhiftustivc of the 

Illustkatton (b) JS und^r the 

class of cases wh.ch^coul^^ ^ ^ 

explanation. RnJnn on the ques- 

wlicYher a^ 

■'i'e and Sigh Court wdl nut 
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Ulustrationj. 

(a) A, Intending to deceive B, falsely represents that five hundred mannd* 

^ ■“ ■rh' con.rac. i "voWaDf: 

(A) A, by a mure presentation, leads B erroneously to believe that five hur^Ar^A ^ r 

accounts of the factory Thow*^t*haf 

only four hundred maunda of md.p have been made. After .hir B bu>-a the faeTory. The «,ntj^t 
is not voidable on account of A s misrepresentation. ^ contract 

ic) A fraudulcnl|Y informs B that A's estate is free from incumbrance. B thereupon buvs thr 

«tatc. The estate is subject to a «>ortgag^ B may either avoid the contract, or may insist on lit 
being earned out and the mortgage^debt redeemed. ^ insist on its 

(d) B, having discovered a vein of ore on the estate of .1, adopu means to rnnrr.al a 

conceal, the cxntencc of .he ore from /I. Through A’, ignorance B is enabled lo buy the ilate^af an 
under-value. The contract is voidable at the option of --J. ^ csiaic at an 

(r) .-I is entitled to succeed to an estate at the death of ,& dies ' T ha»..;n« j . n- 

gence of B's death, prevents the intelligence reaching A, and thus induc« A to self him I 
in the estate. The sale is voidable at the option of 5 . 

n J T*9-A. When consent to an aCTcement is rancrH 

Power to set aside contract u*, iinrliii> ” *t.iu is caused 

induced by undue influence, . r u’ ’S a contract voidable 

/ at the option of the party whose consent was so caused 

Any such contract may be set aside either absolutely or, if the party who was 
entitled to avoid it has icccivcd any benefit thereunder, upon such terms and 
conditions as to the Court may seem just. 

Illustrations. 

(a) son has forged B’x name to a promissory note. 5 unHrr ...» 

obtains a bond from A for the amount of the forged note. If B sues on this boiJd r"* ^ 

the bond aside. Court may 

(b) A, a money-lender, advances Rs. loo to B, an agriculturist and hv • n 

B to execute a bond for Rs. 200 with interest at 6 per cent li^r Ln.h ^ influence 

i aside, ordering B to repay .he Rs. .00 wi.l, suchTn.ems, S^ m^ seem 

Agreement void where both 20 . Where both the parties to an agreement are 

parties are under n.isiakr as under a mistake as to a matter of fact essential o 

agreement, tne agreement is void. 


set 

induces 
the bond 


LEG. REF. 

• .S. 19 -A was inserted by S. 3 of Act VI of 
1899 . 

NOTES. 

interfere with it in second appeal, though the 
finding may not be quite satisfactory. 62 
I.C. 764. Where one of the parties to a 
contract says; "I am well knoun to the 
National Bank in your city". It is not a 
statement of fact but only his own opinion, 
as to the stale of his credit though it may 
be false. Such a statement is not one of 
fact and even if false docs not avoid the 
contract under S. 19. 29 I.C. 575. 

Rc.scind£u contract. — A rescinded con- 
tract becomes a void contract and the per- 
son who has received any advantage under 
it, is hound to restore it to the other party. 
27 I.C. 1.10. 

See. 19-A.— Under S, 19-A of the Con- 
tract Act when consent to an agreement is 
cau.scd by undue influence the contract is 
voidable at the option of the party whose 
consent was so caused. When the party so 
consenting has no opportunity to cancel the 
contract after removal of the undue influ- 
ence, it is open lo his representatives after 
his death to raise the defence of undue in- 
fluence in an action to enforce the contract. 
Absence of consideration, though it itself 
cannot affect the title of tlic promisee, goes 


o show that the contract was the rcMilt of 

undue influence. 59 C.L.J. 387=1934 c 
762. A coniract induced by undue influ^ 
ence is voidable under S. 19-A of the Con- 
tract Act not only at the option of the parti- 
induced by such undue influence but also by 
his representatives, unless the parly, at the 
date of Ills death, has lost such right bv 
acquiescence or otherwise. Further such 
representatives may set up undue influence 

*0 an action based on the 
contract by the other party. 1936 Air 

1215=1936 A. 672. Und« inlen« 

mus be pleaded wi.l, precision and 

unless a case is made out in the 

P Pal.L.J. 744=60 I.C. 

of s. 20 indicated. 1933 
R. 79. Reason of the rule in the section 
explained in 28 B. 420. Application of prin- 
ciple of caveat emptor. 40 B 638=14 I r 

201. Relief “rbegrgn^l 

ed If there is mistake as to existing facts, 
not on account of mistaken expectations 
which are not realized. 40 B 638 

SI.A. 6I;4B. 473: 3 B. 154 lf"arts 

contract under a mutual mistake and mis- 
apprehension as to their relative and respec- 
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Explanation.— An erroneous opinion as to the value of the thine which forms 
the subject-matter of the agreement is not to be deemed a mistake as to a matter of 

i^Ct« 

llltislralions. 

(a) ^ agrees to sell to^ a specific cargo of goods supposed to be on its way from England 

to Bombay. It turns out that before the day of the bargain, the ship conveying the Lrgo 
cast a\vay atjd the goods lost Neither party was aware of the facts. The agreement is void ^ 

(i) .1 agrees to buy from B a certain horse. It turns out that the horse was dead at the 

time of the barpin, though neither party \vas aware of the fact. The agreement is void 

(f) --I, being entitled to an estate for the life of^, agrees to sell it to C. was dead at the time 

of the agreement, but both parties were ignorant of the fact. The agreement is void. 


NOTES. 

tive rights, the result is that the agreement 
is void. 16 Pat. 159=18 Pat.L.T. 95=1937 
Pat. 65 (S.B.). Mistakes as to collateral 
circumstances do not avoid a contract. 30 
AI. 284; 35 C. 955=33 C. 713; nor mistake 
as to iininatenal terms. 100 I.C. 730=1927 
O. 198. Ignorance of particular rights, 
however, inexcusable, is on the same footing 
as ignorance of the general law. Where 
money is paid voluntarily with full knowledge 
of all the facts, it cannot be recovered on the 
ground that the money was paid under a 
mistake of law. 39 C.W.N. 174. 5cc a/so 
16 P. 424=1937 O. 254. Where a lease of 
land is given for the purpose of manufactur- 
ing bricks and cultivation and the land is 
found unfit for manufacturing bricks of good 
quality the lease is not void under S. 20 as 
the tenancy was to be both for manufacture 
of bricks and cultivation. 1930 L. 772, S. 20 
deals with the question of common mistake; 
the general principle of frustration may 
govern such cases. 70 I.C. 379=26 C.W. 
N. 573; 50 C. 615=27 C.W.N. 639; 40 B. 
638=18 Bom.L.R. 201. Ser a/so 3 R. 477. 
In order to entitle a party to relief under this 
section, it must be proved that the mistake 
was common to lioth parties, and one of fact, 
and that the common mistake was with res- 
pect to a fact essential to the agreement in 
question. 33 C. W. N. 626=1929 C. 547. 
Seo also 61 C. 548=1934 C. 738. 
Unilateral mistake (not amounting to 

fraud, legal or equitable) is not a 
ground for rectification and would, there- 
fore, if proved, not entitle the party 
alleging it to a decree or order for rectifica- 
tion or cancellation of the instrument. 1931 
M. 785=61 M.L.J. 437. Even mutual mis- 
take was not relieved against at common law 
save where the contract had not attached but 
equity relieved against mutual mistake, sub- 
ject to equitable <lefcnces. 1931 M. 785= 
61 M.L.J. 437. Terms undcr.stood by parties 
in different sense — Contract is void. 95 I.C. 
614=1926 N. 435. Compromise under 
mistake of fact — Setting aside. See 51 I.C. 
955=29 C.L.J. 526; 4 C. 687. Compromise 
under mutual mistake as to terms which arc 
not material will not be set aside. 100 I.C. 
730=1927 O. 198. Sec also 1939 Lah. 511. 
Settlement of doubtful rights, whether of law 
or fact, even under a mistake of fact will 
be upheld. 11 O.W.N. 1176=1934 O. fl2; 
W C.L J. 477. As to ca.se of decree obtained 
by mistake of parties, see 1937 A.L.J. 1095 


= 1937 All. 731. 

Arbitratiok. — A contract appointing arbi- 
trators is a contract uberrima fidae and un- 
less there is complete confidence between the 
tribunal and the parties, it would be wrong 
to bind a parly to his contract, when there 
is a probability that injustice would result 
from doing so. Where therefore bolh arbi- 
trators have already adopted strong views in 
the case and this was unknown to the party 
who was made to join in the reference the 
effect and nature of which was also not ex- 
plained to him, it would be manifestly unjust 
to bind a party to reference by his contraot 
to appear before a tribunal from which he 
is scarcely likely to receive impartial justice. 
1933 S. 347. See also 41 L.W. 130=1935 
M. 356. 

Onerous Liabilitv subsequently cast by 
Statute. — Vendors who haa agreed to supply 
a certain number of tins of matches at a 
particular rate refused to give delivery to 
vendee under the contract unless in addition 
to the contract price the vendee paid the sum 
equal to the proposed excise duty imposed 
on such goods by the Tariff Act which was 
published in the Gazette and which had 
come into force subsequently: H*.ld, that the 
vendors were not entitled to refuse delivery 
as no excise duty had been imposed when 
they refused to give delivery and that S. 20i 
Contract Act, had no application to the case. 
(Scope of S. 20 indicated.) 11 R. 201=1933 
R. 79 Mistake as ground for setting aside 
consent decree, see 10 P.L.T. 164. Mutwl 
mtsf.'ikc — Effect of. 25 C.L.J. ‘^59=21 C. 
W.N. 404. A mistaken assumption which 
has reference to the motive which induced 
the execution of a document is not a mistaw 
as to his rights which would justify a Cpujt 
in n-issing a decree for its cancellatmn. 

32 M.L.J. 439=40 I-C. ^ 5 . Where both 

parties to a reference to arbitration 

a mistake of fact as to something which «s 

not essential to the agreement, the ag 

of reference is not void and 

aside 47 I.C. 783=12 S.L.R. 41. 3“'" 

57 I.'C. 481=7 O.LJ. 312. 

B. 351. As to restitution of ^as a 

both parties acted honestly and there 

mi.stake. 61 C. 548=152 I.C. U' 

778 . 
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21 . A contract is not voidable because it was caused by a mistake as to any 

Effect of mistake as to law. ® mistake as to a 

law not m force m British India, has the same effect 

as a mistake of fact. 

VAf^r the establishment of the Federation of India this section applies in 

relation to Central Acts made for a Federated State as it applies to laws in force in 
British India.] 


Uluslration. * 

u .u 'i contract grounded on the erroneous belief that a particular debt 

by the Indian Law of Limitation : the contract b not voidable. 


is barred 



* 


« 


* 



Contract caused by mistake 
of one party as to matter of fact 


22 . A contract is not voidable merely because it 
was caused by one of the parties to it being under a 
mistake as to a matter of fact. 


What considerations and 
objects arc lawful, and what 
not. 

it is forbidden by 

is of sucli a nature 
law ; or 


23 . The consideration or object of an agreement 
is lawful, unless — 

law ; or 

that, if permitted, it would defeat the provisions of any 


is fraudulent ; or 

involves or implies injury to the person or property of another ; or 
tnc Court regards it as immoral, or opposed to public policy. 

In each of these cases, the consideration or object of an agreement is said 


LEG. REF. 

^ This p.-iragr.aph w.-is in^crted by A.O., 1937. 

• I'hc second iHuUration to S. 21 was repealed 
by S. 3 and Sch. II of Act XXIV of 1917. 

NOTES. 

Mistake of law by subsequent Mortca- 
CEE. — A mistake as to the law in force does 
not make a contract voidable. A man can- 
not go back upon what he has deliberately 
done merely because he alleges that he acted 
under a misapprehension of the law. A sub- 
sequent mortgagee took a mortgage in his 
favour, knowing of a previous but unregis- 
tered mortgage in favour of another mort- 
gagee. This transaction was done under the 
impression that even if the prior mortgagee 
was able to obtain registration of his deed, 
yet the deed in favour of the subsequent 
mortgagee would take precedence as it was 
first registered. Held, that S. 21, applied 
to the case, and that the subsequent mort- 
gage must be postponed till the period fixed 
in the prior mortgage has expired or the 
mortgage otherwise came to an end. 1933 
Lah. 8^. 

Sec. 21 .—Applicability of section — Pay- 
ment of surcharge to railway— Pure error of 
Isw — Suit to recover money paid — Maintain- 
ability. 1928 M.W.N. 385. Where a con- 
siimcr of electricity pays the bill to the 
Electricity Supply Co, under mistake that 
the company had made rules after all neces- 
sary legal preliminaries had been gone 
through, this is not a mistake as to any law 
m force in British India. This is a mistake 


of fact and is covered by S. 72. Besides 
this, if the payment is made under protest 
after being warned that supply would be dis- 
connected if the payment is not made, this 
is sufficient to constitute coercion in the gene- 
ral sense of^ the word and the consumer 
would be entitled to refund under S. 72 181 
I.C. 345=1939 Pesh. 8. 

Sec. 22.— A contract entered into under a 
mistake of fact is only voidable and is bind- 
ing until it is avoided. 10 I.C. 343 ; 58 I C 
591=14 S.L.R. 22; 21 Bom.L.R. 986=44 
B. 631. See also 16 B. 561; 3 R. 477. Mis- 
take due to negligence of a party, if good 
ground for rc-opening decree passed. See 
33 C.VV.N. 739=1929 C. 670. Contract 
cannot be avoided on the ground of its be- 
coming more onerous than was originally 

supposed. 5-ee 86 I.C. 364=1925 Sind 80. 

Burden of Proof.— W hen a written con- 
tract has been signed by the parties, the parly 
alleging that it has been erroneously record* 
ed and that he signed it under a mistake; 
must establish that fact beyond all doubt 
61 C. 548=38 C.W.N. 908=1934 C. 778. 

Refund of \foNEY paid.— Where a contract 
is a result of a mistake on cither side, there 
is no contract at all between the parties and 
the party who has adv^inced money there- 
under is entitled to get refund of same 41 
L.W. 476=1935 M. 287. 

Sec. 23. — Meaning of Words.— The 
words “consideration” and “object" of an 
agreement do not mean the same thing. 33- 
C. 702. Burden of proof. See 107 I.C. 
903. 
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to be unlawful. Every agreement of which the object or consideration is unlawful 

Illustralions. 

. 0,000 isThe"c,';..,Wcra.ion“ housf " T 

i. .I.C coos.dcration for ZPr prornisc .o p^ay .hf . o“ ^00 Th'^c are 

li Lills to pavTr"'//Dmmi?’ C who owes that sum* to 

do- roo^ j .K— s n:* Xr- 

Bs payincnt .s the coos, deration for A's promise, and these are lawful considerations.'^ ^ 

purpose ^ ^ P^y yearly for the. 

They arc lawful ron^ideradons.*'^’' ‘ *' <^on«deration for the promise of the other party. 

acauirrd^ bv^ tlu-lir h!" agreement for the division among them of gains acquired, or to be 

acquired b> them hv fraud. T lic agreement is void, as its object is unlawful. 

I ooo r.mrex't P''*/"'*'"’] ®" employment in the public service, and B promises to pay 

1,000 ruprts i,> ./. 1 1 h- agriemcnt is void, as the consideration for it is unlawful. 

print io^d' ro'^’j ^ J^ded proprietor, agrees for money, without the knowledge of his 

,s loi i”‘ r" principal. The agreement between .1 and B 

n vokI, as It implies a fraud by concealment by /I, on his principal. 

n rsr /* promi.scs B to drop a prosecution which he has instituted against B for robber>*, and 

B promises to restore the value of the things taken. The agreement is void, as its object is unlawful. 

bv v» i I .u * *1 IS sold for arrears of revenue under the provisions of an Act of the Legislature, 

Loo?n<.i prohibited from purchasing the estate. B, upon an understanding with A, 

/M,x • Pfa*^^ laser, and agrees to convey the estate to A upon receiving from him the price which 
^ has paid I he agreement is void, as it renders the transaction, in clfcct, a purchase by the defaulter, 

and would so defeat the object of the law. ’ » P r 

, ^ is 5 i mukhtar, promises to exercise his influence, as such, with D in favour of C, 

and C proniiscs to pay i. ooo rupees to A. The agreement is void, because it is immoral. 

( ') . Agr<*<*s to let her (l<iuglitcr to hire to H for concubinage. The agreement is void, 
Pccausc It IS immoral, though the letting may not be punishable under the Indian Penal Code. 


NOTKS. 

Uni.awfi'l Obj^^. — A promissory note 
executed by a minor under the Court of 
Wards though void, is not unlawful consi- 
deration for a bond executed by his son after 
his death and after the estate had erased to 
be under the Court of Wards. 21 A.L.j. 
W); 73 I.C. 42g=1923 A. 590. An agree- 
ment by a Parsi husband with his wife that 
they should live separately is lawful and a 
reference to arbitration on the question as 
to the amount of maintenance to be paid 
to the wife is quite legal. 45 C. 318=22 
Bom.L.R. 1293 ( 23 B. 279, Foil.). Agree- 
ment between expectant heirs to divide pro- 
perty after the succession opened is legal and 
enforceable. 14 Pat.I,.T. 27=1933 P 165. 
Debt contracted by the father for trading 
pur^scs— Liability of sons. 17 Bom.L.R. 
95.5 — 40 C. 126. Suit to recover money on 
a hun^li drawn to cover betting los.scj;. 27 
C.W.N. 442=1923 C. 445. Where a 
pleader is appointed by Court in a suit as 
Commissioner the work done by the Com- 
missioner is no work done for the party but 
for the Court. 27 C.W.N. 430=1923 C. 
436. Consequently where a Commissioner 
who had been appointed at the instance of 
a party to a suit took a bond from that 
party for a certain sum of money and sub- 
sequently sued upon it, held, that the consi- 
deration for the bond was illegal and that it 
xepresented an improper advantage obtained 


by an ofBccr of Court by abuse of his posi- 
tion as such. Consequently the bond was 
unenforceable. 27 C.W.N. 430. Aliena- 
tion of service inam lands unlawful. 45 M. 
620=42 M.L.;. 477=1922 M. 197 (F.B.). 
Where a mortgage of a tenancy lioldlng is 
unlawful, the consideration paid at tlie time 
of its execution must he held to be also un- 
lawful. Where, therefore, at the time of re- 
deeming that mortgage, the mortgagor, in- 
stead of paying the mortgage-money in cash, 
c-xecutes a simple money bond for that amount 
there is no valid consideration either for 
that bond or for the bond executed by him 
in renewal of it. Accordingly, a suit to re- 
cover the amount due on the bond is nor 
maintainable. 12 Luck. 679=1937 Oudh 
150. When a transaction ha.s been cntcreu 
into for unlawful or immoral purpose anu 
that purpose has been achieved, the Couri 
would not interfere at the instance ot a 
t>articet>s criwiiHiJ to relieve bim from 
legal effect of the transaction. 44 M. 

=39 M.L.J. 525=59 I.C. 

suit can be maintained if the «begal ) ^ 

was not carried out. 31 is 

hundi passed for an illegal con.sidcrafoo^ 

unenforceable. 40 M. :« void 

U M L 1 264. A contract which is vu 

because itis forbidden by cannot^jj, 

come valid even if P,“r 505=^1^29 A. 
ing to the contract. 119 I .C. 

394. An specifically 

which certain disciples were sp 
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NOTES. 

allotted to each of them with the stipulation 
that that arrangement would be binding on 
them and their heirs and that if one of them 
would perform any religious service in the 
family allotted to the other priest, he would 
be liable to pay compensation, is invalid be- 
ing opposed to public policy. Consequently 
a suit for damages for breach of that agree- 
ment is not maintainable. 42 C. W. N 
1038. 

lu-niALiTY DiscLOSFJ) IN EviDENa:,— If the 
illegality of a transaction is brought to the 
notice of the Court, the Court should not 
assist the person who invokes its aid even 
though the defendant has not pleaded the 
illegality and does not wish to raise the 
objection. This is l>asc<l on grounds of 
public policy. 145 I.C. 599=1933 M. 187. 
also 53 I.C. 773=24 C.W.N. 306. 

Coij-ATERAi. Contract. — An agreement hj' 
a Government tenant ^vith plaintiff to the 
effect that if the plaintiff helped the former 
in bringing the land under cultivation the 
former would give to the plaintiff one-half 
of whatever rights he might acquire in the 
land is not opposed to public policy. 3 L. 
92=64 I.C. 18=1922 L. 287. The sale of 
a share in a chance in the Turf Club sweep 
is not a wager and is not opposed to public 
policy. 25 I.C. 355=258 P.L.R, 1914. No 
suit lies for recovering money lent and used 
for an illcg.il object as bribe. 24 I.C. 092 
= 185 IM..K. 1914 (8 C. 24. Foil.). Where 
the defendant borrows money from the 
I)lainlifT with the clear intention of utilising 
the money for the purpose of gambling hut 
there is nothing to indicate that the plaintiff 
was privy to this intention, there is nothing 
to preclude the plaintiff from recovering the 
amount fron^ the (lefendant by suit. 131 
I.C. 54f>=1931 A. 458 (1). Vee also 20 
I.C. 573; 100 I.C. 345, Collateral con- 
tract — Right of agent to recover gambling 
debt paid for principal if opposed to public 
nolicy. 13 I.C. 319=79 P.L.R. 1912. .A 
bond for payment of a loan was taken bv 
the creditor in the name of his concubine's 
mother. The debtor cannot plead that the 
consideration for the bond is tainted with 
immorality and that the bond therefore is 
unenforceable. 56 I.C. 616. The concu- 
bine’s rnother or her assignee can sue as 
benarnidar and it cannot be treated as involv- 
ing the enforcement of an immoral con- 
tract. 56 I.C. 616. A contract, which is 
uHra virt's is not necessarily illegal. A 
Rank lent money on mortgage to the defend- 
ant. The memorandum of association of 
the Dank prohibited the Dank from lending 
on mortgage. Held, that the Hank could 
sue to enforce the contract. 1930 M. 512 
= 59 M.L.J. 28. Where a person applied 
to the municipal committee for sanction to 
build so as to encroach upon a street and the 
Municipality having sanctioned llie same on 
condition of his paying certain rent he 
agreed to the same. Iwld, that the contract 
was not illegal and that the Municipality 


was entitled to recover tlic rent reserved. 32 
P.L.R. 607=1931 L. 634. If an agree- 
ment is void but not illegal, plaintiff can re- 
cover from a third party money which the 
latter has received on his behalf under the 
void agreement. 51 I.C. 530=12 Bur. L. 

9 • 

Parties to Illegal .Acts.— Where the 
assistance of equity was not being asked to 
carry out an illegal agreement, defendants 
could recover on their counter-claim. 44 

B. 631=21 Bom.L.R. 986; 1923 M.W.N 
335=1923 M. 626. See also 1925 L. 65. If 
the illegality of a transaction is brought to 
the notice of the Court and the person in- 
voking the aid of the Court is himself im- 
plicated in the illegality, the Court will not 
assist him. 72 I.C. 653. Sec also 1933 
M. 187. A party cannot recover money 
paid in respect of a contract which is tainted 
with criminality or immoralitv, even thougli 
the contract has not been performed. 51 
I.C. 280= 4 Pat.L.J. 542. Sec also 1935 

C. 748; 157 I.C. 10%=1935 A.W.R 200= 

1935 A.L..I. 339=1935 A. 256. Where 

the illegal portion of an agreement has been 
wholly carried into effect, the whole matter 
is outlawed and the Court will not aid 
either party to retrieve if he is not able to 
show that he has been less to blame than 
the other. 20 C.W.N. 760=1 Pat. L 1 
48=33 I.C. 711; 44 M. 329=39 M.L.l. 
525. A partnership is prtuia fade legal 
unless it is proved that the object of the 
same was illegal or that the object of the 
partnership necessarily involved .something 
illegal or contrary to public policy, .and so 
while it is the duty of the Court not to ren- 
der its ai<I to the enforcement of transac- 
tions which are illegal, it is at the same 
time incumhent that the illegality should be 
sufficiently proved and the facts constituting 
illegality were established. 122 I.C. 342= 
1930 M. 361. .Tgg also 1931 A. 83= 53 A. 
316. 

lU.USTRATtVE 
SrATUTE. — No 


contract 

380=35 
1930 S. 


Cases, .Acts hefeating 
man can e.xcludc himself 
from the protection of Courts by a 
entered into with another. 42 B 
M.L.J. 262=45 I. A. 61 (P.C.); . . . 

175. .Sc*’ also 1 A. 267. .A sale-deed which 
tends to defeat the provisions of the Tenancy 
Act or other Act is void and unenforce- 
able. .S'cc also 145 I.C. 163=1933 L 291- 
39 A. 647=15 A.L.J. 6.%; 32 M.L.l. 3A3 
=21 C.W.N. 616=44 l.A. 54=39 A. 173 
(P.C.): 117 I.C. 298=1929 M. 68; 11 L. 
8=31 Punj.L.R. 397; 1936 R.D. 384; 165 
I.C. 587=1936 R.l). 235=1936 O.W.N. 
1115=1937 O. 150. .An agreement in an 
absolute sale <lced to jiay aniui.Tl rent to 
vendor is void under S. 11, T. I*. Act. 171 
I.C. 504=1937 O.W.N. 1138. .A contract 
by which land is sought to be tied down at 
a fixed rent is void as it offends against S 
35 of the Oiidh Rent Act. 16 R.H. 235.' 
Contract though unenforceable will not 
vitiate a transfer merely because the con- 
tract is unenforceable. 38 A. 232=14 A 
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L.r. 270 ; 27 I.C. 503=13 A.L.J. 6. As 
to the effect of invalidity of terms of con- 
tract intended to defeat provisions of an 
Act of the Legislature, jcc 25 I.C. 508=13 

A.L.J. 416; 16 
r e 42; 24 Bom. L.R. 449=1922 B. 84. 
I iibhc servant— Salary below attachable 
Inmt— Agreement between public servant 
and execution creditor for deducting portion 
from salary void and not enforceable. See 
I. L.R. (1941) Bom. 415=43 Bom. L R 
758=1941 T^om. 389. Acts prohibited by 
statute— Release of certificate debtor under 

Bengal Public Demands Recovery Act 

Security bond therefor— Consideration is 
lawful. .Vcc. I. L.R. (1937) 2 Cal. 698'. 
A contract to prepare bv printing and to 
•supply copies of a picture produced in Eng- 
land^is not unlawful or against policy. 44 
B. 720=22 Bom. L.R. 808. Act defeating 
statute— Public policy— Speculation in gold 
against (lovcrnment Notification. 44 B. 6 
=2l Bom. L.R. 788. Loan for gambling is 
not one forbidden by law unless it be proved 
that the gambling was in a public place 
100 I.C. 345=1927 N. 155. also ui 
T.C. 546_193l A. 458. Dicta of English 
Judges on public policy, how far to be con- 
sidered by Judges in India. 44 R. 6. Pub- 
lic policy should not be interpreted under 
S. 23 as comprehending all the political 
jiolicies of the Ciovcrnmcnt of India. 44 
B. 6. Government Servant’s Conduct Rules 
are rules of conduct and not a statutory 
prohibition. Hence a disregard of these 
does not faint Government servant’s trans- 
actions with inunoralitv or illegalitv 40 
R 126=17 Rom.L.R.* 955: 33 Rom.L.R. 
2a0_1931 R. 269. Agreement to share pro- 
fits from the forest license though not allo\\ - 
ed I)v thc_^ terms of licence, is not void. 40 
R. M=17 Rom.I^.R. 701. An option by 
purchaser to resell the propertv to the ven- 
dor on certain term*; and condifiotis is valid. 
The purcliascr is bound to fulfil if the con- 
ditions are complied with strictly. 35 T.C. 
631. Matchitfa executed by insolvent deb- 
tor to plaintiff — Suit upon — Consideration — 
Illegality— Transfcrabilitv. 14 I C 519= 

16 C.L.J. 162. .SVc aiKo 1936 L. 831 (act 
intended to defeat provisions of insolvency 
law). transfer for consideration made 
by a person with the intention of defeating 
or delaying his creditors is merely voidable 
and not void ah viitin and as such does not 
fall within the ambit of S. 23. 1936 N. 
268. See also 1938 Kang. L.R. 19=1938 
Rang. 11. In cases of a composition, where 
all creditors have joined in on etpial terms 
and a secret preference is given to certain 
creditors to induce their agreement to the 
composition, the contr.act whereby such a 
preference is given is void under S. 23 as 
being a contract based on fraud. The es- 
sence of tlic offence against S. 23 is that 
there is a secret agreement by some creditors 
that they arc to be preferred, so that there 
>s a fraud upon the other creditors, who, 


agreement, have sig- 
ned tlic deed of composition in the belief that 
all are to lose equally and none is to be nre- 

Kar. 147=f939 

property to insolvent debtor by agleement 
between purchasers and insolvent, se£ ( 1937 ) 
2 M.L.J 508. Act defeating statute— One 
of several judgment-debtors getting assign- 
ment of decree is not against law 44 M 

f/nr'" ?92=6p"f.C. 

lent perpetual lease by widow to defeat 
reversioners— If can confer ordinary tenancy 
rights, at the least. See 1941 A. W R 
(Rev.) 858. A promise to abstain from 
raising the plea of limitation in a suit is 
void as It defeats the provisions of Law of 

Lim'tation 40 M. 701=35 I.C. 575=31 

Ai.L.I, 231. The sale of palanquin bear- 
ing service mam is not opposed to public 

2 M. W. N. 

Bcnatni purchase by police officer 
while m service is not void as being opposed 
ic P PoUp-. 52 I.C. 153=16 N. L. R. 
cS. Wiierc land which is not transferable 
under a special statute is transferred in 
contravention thereof a suit by the vendee 
for damages for breach of covenant for 
title is maintainable. 54 I.C. 669; 47 I.C. 

N.L.R. 125. A purchase made be- 
nami by a Government servant in contra- 
vention of executive orders and rules go- 
verning the conduct of public servants is 
void on the ground of public policy and the 
real purchaser docs not get a title under 
the purchase. 47 I.C. 694; 1930 A. 732. 
See also 19 Mys.L.J. 262. A pro-note pay- 
able to "so and so order or bearer” contra- 
\cncs the provisions of S. 24 of the Paper 
Currency Acts and is therefore void. It is 
a contract forbidden by law and nothing 
c.nn he rccovcreil on the document. 24 I. 

C. 721 = (1914) 11 U.n.R. 13. 

-Acts PROHiniTEn nv Statute. — Where a 
transaction consists of two separate consi- 
derations for two severable objects consist- 
ing of legal and illegal parts In wdiicji the 
lawful is separable from unlawful, it is al- 
ways possiliic to give effect to the lawful 
and reject the unlawful; in fact that is 
what the Courts arc bound to do unless the 
whole transaction is prohibited by statiitc 
or unless it involves serious moral turpitude 
or is otherwise against public policy. 177 
I.C. 6=1938 Nag. 335 (F.B.). A trans- 
fer of property to Kanungo is not 
public policy. 14 A.L.J. 969=36 I.C. 319 
=39 A. 58. Assignment of mortgage in 
the name of a palwari’s mother . 

against public policy, though the pa ' 
cannot engage in trade or fnoncy-lcndmg 
cording to rules framed by Revenue Board. 

14 A.L.J. 962=39 A. 51 ^ patwari a 

quiring land in circle isjigjunstj) 

lie policy and illegal. }" Court 

is an established principle that 
will not lend its aid to enforce 

entered into with a priwa- 

anything which is prohibited by law. 
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facie, there is nothing illegal about trying 
to avoid or successfully avoiding having 
one’s property taken under the superinten- 
dence of the Court of Wards so long as the 
device adopted is not illegal in itself. There 
IS nothing in the adoption of such a device 
which would make it invalid in law. The 
purpose is not an unlawful one. 196 I.C. 
787^=1941 Oudh 529. Where in a compro- 
mise, one of the parties agrees not to claim 
ex-proprietary rights on a transfer by him. 
the agreement, is neither forbidden by, *nor 
defeats the provisions of S. 7-A (5) of the 
Oudh Rent Act and hence is neither unlaw- 
ful nor would it defeat the provisions of 
any law. 1941 O.W.N. 1138. Agreement 
not to apply for restoration of possession 
under .S. 35. U. P. Encumbered Estates 
Act— Legality. See 1940 O.W.N. 1246, 

As to mortgage of occupancy holding for- 
bidden by the Tenancy Act, see 157 I C 
10V^1935 A.L.J. 335^1935 A. 256. A 
police officer who was forbidden from pur- 
chasing land under S. 33. Police Act, pur- 
chased land in the name of his mother. 
After his death she sold a portion of it to 
her daughter. The son of the deceased 
officer sued to have the sale set aside alleg- 
ing that his father was the true owner of 
the property. Held, that the contract 
under which the plaintiff’s father obtained 
the property was void, that no Haim could 
be made on the basis of such illegal agree- 
ment and that as the father had no title the 
.son was not entitled. 35 Rom.L.R. 404= 
1933 Bom. 262. WOicre money is advanced 
by a creditor for the purpose of defraying 
the expenses already incurred in cclelirat- 

'n violation of 

the Child Marriage Restraint Act, the con- 
sideration is not rendered illegal under S 
23 of the Contract Act. 65 C.L.f 5'i7->^ 

0940) 2 M.L. 

I. An agreement for the payment of 

^ defendant to the 

plaintiff (the permanent Karnam) in consi- 
deration of the plaintiff recommending the 
defendant to the office of Karnam gumastha 
during the minority of the plaintiff’s heir 
IS opposed to public policy and unenforcea- 
ble. 1933 M. 768=65 M.L.J. 532. An 
agreement to do an act which is prohibited 
by the Rules framed under the Motor Vehi- 
cles Act is illegal and void, though the 
parlies dul not know of the prohibition 91 
I.C. 10^=1926 N. 259. .9cc also I.L.R. 
(1940) Kar. 347 (Omission in contract with 
corporation to comply with statutory require- 
ments). Agreements which have been held 
to be void under this section include a sub- 
lease of an excise contract, a transfer of a 
share in an excise contract, a transfer of 
occupancy rights declared by statute to be 
non-lransfcrable and a transfer by a disqua- 
lified proprietor and a transfer in contra- 
vention of S. 8 of the Punjab Tenants Act 
3 P.R. 1915 (Rev.)i=31 I.C. 400. So also 
a contract for the possessory mortgage of 
CCM— 234 


occupancy holdings is void. 1931 A. 461 
Municipal Council has no power to f-irni 
out the right to collect slaughtering fees 

I'c"' ik-% 39 

i/a-.izj I.C. 299. There is no law or re- 
citation laying down that an agreement 
between any two persons living in the San- 
thal parganas to pay compound interest on 
the amount borrowed is unlawful within the 

23. Contract Act. All that 
win provides is that compound interest 

vvi ywtan Bose, /.— 

When the contract is void because prohi- 
bited by statute the Court has power io 
work out the equities and place the parties 
upon terms. No question of limitation 
arises, that is to say, in connexion with the 

terms if the suit is othenvise good, nor docs 
anv question of Court-fees 177 I r a— 
1938 Naj 335 (F.B.). Wl,'„ a con,ra7t 
is void for illegality as opposed to being 
merely nugator>-. money paid or goods deli- 
vered in pursuance of it cannot ordinarily 
be recovered unless it is still executory be- 
cause of the maxim c.r lu.rfi rausa twit ori- 
/iir ac/m m fact the test of lllcgalitv is the 
applicability of maxim. But there arc seve- 
ral exceptions to this rule, one of which is 
where the contract is made illegal bv statute 
with the obicet of protecting a particular 
class of persons, in which case restitution 
can be ordered The refusal to direct res- 
miition IS not founded on any section of the 
Contract Act hut is because of the matters 
like public pohc>’. cr furf>{ causa, in tari 

33MF B V*" 

SI.AVKRY Bono, or any other bond ap- 
proachmg this is void as forbidden bv laws 
103 I.C. 96=1927 818. .9ee also m 

I.C. 803=1928 N. 89 (2); 1939 M. 267 
.Aorrement to adoit or not to adopt.— 
Where a Hindu widow having .authority 
from her husband to adopt agrees in consi- 
deration of a pecuniary advantage to her- 
self. not to adopt, the agreement is void as 
being opposed to public policy. The autho- 
rity is given not for her hut for her lius- 
hands benefit. 49 I.C. 929=1919 MW 

providing lhat 

the plaintiff should adopt the son of one of 
the defendants and giving the plaintiff cer- 
tain ngdits on condition of his so adopting 
was held to be a bona fide family settlement 
an<l not opposed to public policy. 1926 M 
1093=51 M.L.T. 366. ' 

Agreement to prextnt Bidding. .An 

agreement by a person promising to pav 
money to another if the latter would not 
compete for the purchase of certain pro- 
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pcrty wilh the former is Iceal. 10 I C • 
0 Ar r T. 338. An agreement to absuin 
Irom bidding at an excise auction is not 
void under S 23 as being against public 
-W I.C. 223. (18 B. 342: 16 C 

IM; 6 C.L.J. Ill, Rcl.) Agreement bet- 
ween 4\vo or more persons not to bid against 
one another at a public auction is not un- 
lawful or against public policy 56 I T 
W)J=12 Bur.L T 241: 44 I.C. 223; 46 1. 
C. 755; 32 P.L.R. 879; 10 O.W N 1 
nnt 28 I.C. 40=8 S.L.R. 247. cmlra. 
there is no warrant for holding that a 
combination or persons not to bid against 
one another at a public sale or auction of 
(»oycrnment tolls offends against public 
policy. The law will always encourage 
freedom to contract. “Public policy” is 
tliat iinnciplc under which freedom of con- 
trarl or private dealing is restricted by law 
for the good of the communitv. It is a 
variable thing and must fluctuate with the 
circumstances of tlie time. But it is still an 
untrustworthy ground for legal decision 
and It niMSt he resorted to within the pre- 
scribed limits, A fiartnership formed solely 
witli a view to taking toll contracts at a pub- 
lic auction is in itself not illegal such part- 
ners who agree to take tolls for the benefit 
of their firm would naturally agree not to 
bid against one another. The principle of 
public policy cannot be made to ajiply in its 
result to a combination of persons who 
agree not to bid against one another at a 
luibhc sale hold for forming out |uiblic revc- 
mies. The fact that in certain cases such 
a combination might result in iiossible loss 
to public reyenue wouhl not make (he act 
winch is perfectly legitimate. opi>oscd to 

public Iiohcy so as to render it void and 
ilheal. 42 Mom.P.R. 750=1940 Bom. 369 
(1941) Bom. 71. 

Bkn.vmi Tr.\ns.\ction.— PlaintifT. to 

whom a railway company had refused to 
grant any contracts, entered into an agree- 
ment wilh the defendant that the defen- 
<Iant should put himself forward as the apjili- 
cant for the contracts, and when the same 
was secureil he wouhl serve the plaintiff, the 
real contractor. The plaintiff sued for de- 
claration that lie was the real person who 
held the contract. Held, that the object of 
the agreement was to commit fraud on the 
r.ailway company and therefore was void. 
19.30 A. 732. 

Bridk for Pi-.RjiTRY.— .9cr 1 L.W. 300=23 
I.C. .540=1914 M.W.N. 322; 10 I.C. 801 
=4 Bur.L.T. 95. .See also 146 I.C. 240 
= 1933 R. 199. 

Briiu: to PunLic Okkicfjis. — A Court will 
not assist a parly who has entered into a 
contract involving moral turpitude. 43 C. 
115=19 C.W.N. 919=29 I.C. 625. Money 
paiil as bribe is not legally recoverable. 

1931 R. 83. .SVc also 146 I.C. 240=1933 R. 

199. S. 23 is not concerned with motive. 

It is confined to the object of the transaction 
and not to the reasons or motives which 


prompted .t The law does not prevent even 
t I c most degraded of men from having 
the.r own friends and from receiving ^ftf 
from them whatever tlic motive of the donors 
may be, provided the object is not to inCl 
or encourage the commis.sion of an illegal or 
an immoral act B, a Hindu, borrowed a 
certain amount from A in order to bribe a 
certain officer After the bribing was done 
^d completed B obtained a loan from C 
in onler to pay off A and executed a mort- 
gage in favour of C. Held, that the pur- 
po.se of the mortgage loan was not to effect 
an illegal purpose. Such illegal purpose as 
had been effected had been effected. The 
mortgage Joan was at worst a loan designed 
to enable the borrower to pay back a lender 
who could not have sued the borrower in a 
Court of law .successfully and therefore it 
was no more contrary to public policy than 
would he a loan to a borrower to enable 

V^om^ ^ I-L.R. 

(1940) Nag. 5/3 and 618=1940 Nag. 305. 

Ctf.VMPEKTY AND MAINTENANCE. — An 
agreement to finance a litigation and to 
share the fruits thereof ought to be care- 
fully watched and when found to be extor- 
tionate and unconscionable or made not with 
the jfrfr object of assisting a claim 

believed to be just and of obtaining a reason- 
able recompense therefor, hut for improper 
object so .Ts to he contrary to public policy, 
effect ought not to be given to it. 43 I.C. 

74. .SVc also 1934 L. 1017; 14 R. 392=1936 
R. 491; 15 Las.L.T. 26; 1938 Lah. 23. 
Cham|)crty is per se not illegal. But a 
champertous agreement if extortionate and 
unconscionable, sliould however he held to 
he contrarA- to public policy and cannot be 
enforced. 1933 R. 418 (2); 48 M. 230t= 
1924 B.C. 162 (P.C.); 1925 O. 71; 89 I.C 
220; 131 I.C. 401=1931 P.C. KX)=61 M. 
L.I. 94 (B.C.); 14 R. 392=1936 K. 491; 

1.5 L.nh.L.T. 26; 166 I.C. 194=1937 0. 82; 

39 r.L.R.J. & K. 33; 42 Bom.L.R. 165. 

An agreement to transfer property for 
financing a suit is valiil provided that 
the agreement is fair and equitable and 
not extortionate or unconscionable or for an 
improper jiurpose. 33 A. 626=8 A.L.J. 

6.52; 16 S.L.R. 278=1923 S. 50; 70 I.C. 

904 ; 93 I.C. 959; 39 P.L.R. (J. & K.) 
ChampertN’ is not void in India unless fne 
transaction is not a bona fide one for tne 
acquisition of an interest in the subject o 
litigation, but an illegitimate transaction go 
up for the purpose merely of spoil or 
litigation disturbing the peace of Ltnji les 
an<l carried on from an improper and co 

motive. 59 I.C. 10; I K. 565=77 I.C- ^ 

= 1924 R. 48. Chaniperloiis 

are in their essence speculative ami . 

fairness or otherwise of a P^rticu 

is almost always open to ‘Jnsider- 

fairncs.s of the agreement must ‘(jons 

cd independently of "gained. 

that it may have agree- 

In applying the pr'ncple ^ a suit in 

ment to supply funds to carry 
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consideration of having a share in the pro- 
perty, if recovered, ouglit not to be regarded 
as being, {>c.f se opposed to public policy” it 
is essential to have regard not merely to the 
value of the property claimed but to the 
commercial value of the claim. This has 
to be estimated by the parties in advance of 
the result; and where they have weighed the 
probabilities in a manner which has not ope- 
rated unfairly, it is more reasonable to regard 
this as confirming their shrewd estimate of 
the chances, than to condemn the agreement 
outright as unfair, by reason only of the 
possibility that a great gain to the claimant 
would liave had to be shared with the 
financier. Though it is not conclusive, the 
proportion to be retained by the claimant is 
an important matter to be considered when 
judging the fairness of a bargain made at a 
time when the result of the litigation is pro- 
blematical. The uncertainties of litigation 
are proverbial; and if the financier must 
need risk losing his money he may well be 
allowed some chance of exceptional advant- 
age. 67 I. A. 50=1. L.R. (1940) Lah. 1 = 
51 L.W. 86= 44 C.W.N. 345=1940 I».C. 
19= (1940) I M.L.J. 278 (P.C.). There 
is no law in India prohibiting champertous 
agreement and such an agreement cannot 
be attacked on the ground that it is against 
public policy. 121 I.C. 295=1930 L. 392. 
The English Law of Champerty is not in 
force in India. 1 L. 124=56 I.C. 272. See 
also 1923 N. 214; 55 I.C. 635; I R. 565=2 
Hur.L.J. 177; 1928 M.W.N. 5. Where a 
person contracts with the real clainuant of 
an estate to litigate on his behalf for its 
recovery and agrees to share a portion of the 
net assets realised by him out of the estate, 
such agreement is not void as opposed to 
public policy; yet when it is extortionate, 
it should not he enforced in its entirety but 
the amount which he spent in litigation* />/»j 
a reasonable amount for the trouble which 
he has taken should be awarded; where the 
agreement gave half the share in the net 
assets realized, the Court allowed the amount 
spent in litigation together with 12 per cent 
interest on it. 1934 R. 346. A transfer of 
a right of a reversioner is illegal and 
opposed to public policy as stimulating 
gambling in litigation. 41 I.C. 347=135 
I^.L.R. 1917. Tliere is nothing illegal in a 
plaintiff agreeing to sell the suit property to 
a third person if the suit prove successful. 

98 P.L.R. 1913=18 1.(1!. 485. Cliampertv 
—Agreement to finance litigation— Suit for 
moneys advanced is maintainable. 47 I.C. 
563. An agreement to obtain for a nominai 
sum the right to carry on a litigation with 
a very poor chance of success, is cham- 
pertous ;uid cannot be given effect to on 
principles of equity and good conscience. 

W I.C. 356; 61 I.C. 884. Purchase of 
interest in the properly for the purpose of 
litigation for its realisation is unlawful. 

55 I.C. 635. Champerty— Test of. Sec 52 
C.L.J. 492=1931 C. 144; 61 M.L.J. 94= 


1931 P.C. 100 (P.C.). 

liURDEN 01' t»R00F.— .A party being unable 
to pay the Court^fecs and other expenses 
for certain suits which he had to institute 
the defendant undertook to raise the re- 
quisite amount by subscriptions on the 
understanding that in case the suits succeeded 
half the decretal amount should he paid to 
the subscribers. Plaintiff was one of the 
subscribers and paid amounts. The parties 
having fallen out, plaintiff sued the defen- 
dant for return of the amount of subscrip- 
tions paid by him. Held, that the burden 
of proving that the litigation proposetl was 
a just one and that the agreement to finance 
it was just and equitable was on the plain- 
tiff; that the terms of the agreement in ques- 
tion were on the face of them inconsistent 
with a proper motive, t.c., an intention to 
help a litigant unable to finance himself in 
the pursuit of a proper claim; and that the 
claim was one for the recovery of a gamb- 
ling debt, and being opposed to public 
policy, must fail. 151 I.C. 969=19.34 A 
1023. also (1941) I M.L.J. 807. 

CtiEATiNO. — Certain persons were being 
tried for an offence. The accused repre- 
senting that he could influence the Court 
in their favour received money from those 
persons. The accused was prosecuted for 
cheating. It was urged for the defence that 
the money having been paid for an illegal 
purpose a prosecution for cheating in regard 
to that money could not he maintained. 
Held, that the plea was untenable. 146 
I.C. 240=1933 R. 199. See also 1931 R. 

83. Compromise of suit dealing with pro- 
perty of minors, not parties to suit. See 
61 C.L.J. 88. 

Coi'YKIlJHT — A.SSK.NMKNT OF — VaI.IDITY OF 

1F.HMS.— .Vcc 39 C.W.N. 224. 

Evidence. — An agreement by the parlies 
to a suit, even apart from the Oaths Act, 
that they will abide by the statement of a 
witness, including one who is a party to the 
suit, is perfectly valid. It is in no way 
opposed to public policy nor in any way 
repugnant to the jirovisions of any law, nor 
does it defeat any law. There is nothing in 
tlie Contract Act which offends against such 
an agreement. It is only a waiver of the 
right to produce anv other evidence. 1933 
A.L.J. 1127=1933 A. 861 (F.B.). 

Excise Contract.- An agreement to sub- 
lease salt pan in contravention of terms of 
licence is not specifically enforceable. 24 
Horn. L.R. 111=46 B. 651 = 1922 C. 78. 
Contract infringing Ahkari laws is void. 18 
S.L.R. 16=87 I.C. 353=1925 S. 55. See 
also .'8 M. 727=1935 M. 440=68 M.L.J. 

570 (F.B.); 69 M.L.I. 490; 1937 Nag. 

250; 1941 Mad. r4=(1940) 2 M.L.J. 694. 
Abkari Sale — Bidder entering into partner- 
ship with another after sale and before grant 
of license in respect of running of business 
of sale of toddy not legal. 52 L.W. 530 
— (1940) 2 M.L.J. 694. A contract to 
sublet or assign a licence is one to evade 
the excise rules and is void and illegal. 9 
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C.W.N. 169; 29 I.C. 480; 37 
442=15 Bom.L.R. 227 (31 

5 ^>0=100 I-C. 84^ 

1 ^/ L. 333. A lease to a person not 
licensed under the Madras Abkari Act for 
tapping toddy is not illegal and can be 
enforced. 61 I.C. 537=14 L.W. 226. The 
taking of a partner by an Abkari licensee is 
in effect a sale to him of a portion of the 
business and making him an agent for the 
sale of liquor contrary to the terms of the 
licence and the partnership is consequently 
illegal. 43 M. 141=38 M.L.J. 123; 68 M. 
L.J. 570=1935 M. 440= 58 M. 727 (F.B.) 
But xcr, 8 L. 310=100 I.C. 846=1927 L. 
333, holding that though the state may refuse 
to recognise such partnership, the parties 
cannot wriggle out of it. An agreement 
subletting the right to vend f/an/a is illegal 
and unenforceable, where one of the condi- 
tions of an Abkari licence prohibits vending, 
transferring or subletting of the licence.’ 
34 r . C. 027. A promissory note given in 
consideration of the transfer of a right to 
sell toddy prohibited under S. 22 of the 
Madras .M>kari .Act is unenforceable as 
being for an illegal consideration. 27 I.C. 
010=1015 M.W.N. 25. The provisions of 
the y\bkari and Opium Acts are not merely 
intended to guard the Government revenue, 
but they arc based on public policy. No 
suit will lie to enforce rights that arc in- 
consistent with the spirit of the Acts. 35 
Af. 582=21 M.T^.r. 425. An agreement in 
partnership to start a business for the sale 
of drugs the lease for which was obtained 
in the plaintiff’s name is not illegal. 25 
I.C. 146=17 O.r. 193. 

Toi.i.s Cor.T.i rrioN — L pasr or — Sun-i.FrnNu. 

— A term in a Government kabuliyat dealing 
with the assignment by the lessee of tolls was 
to the effect that the “contractor, his heirs, 
executors, administrators and assigns shall 
not sub-let. assign, transfer or mortgage the 
whole or any portion of the rights or pro- 
perty the subject of tlicsc presents without 
tlie written permission of the said Collector 
previously obtained.” It was also provided 
that for breach of the conditions, the 
Collector could impose a fine, //c/rf, that 
sub-Ictting or assignment was not absolutely 
prohibitefl atul is not opposed to any provi- 
sions of law and since redress was provided 
l)y the imposition of a jicnalty under the 
kabuliyat, the clause against sub-lctting or 
assignment except in a particular manner 
woubl not render an assignment void. I.L. 

R. (1941) Horn. 71=42 Bom.L.R. 750= 
1910 Bom. 369. 

I'.xtx'irTioN SAM;. — An agreement between 
two persons not to bid against each other at 
an atiction sale is perfectly lawful and can- 
not be considered to be oppose<l to public 
policy. Where however the transaction is 
entercfl into fraudulently in order to deprive 
a rival decree-holder of the fruits of his 
clccree it is void because of S. 23. Fraud 
inferred on facts of the case. 8 Luck. 233 


the execution of a decree passed against him 

provded for the division of the prope^ 
after the succession opened. Held, that the 
agreement was not hit at by S. 6 . T.P. Act 

r>’ * T 'vas enforceable. 

14 P®/ L.T 27=1933 P. 165. See a/so 39 

Bom L.R. 1233=1938 Bom. 97. A charge 
created by a Mahomedan on the uncertain 
and undefined share of property of one of 
his heirs defeats the provisions of Maho- 
medan law and hence it is illegal and invalid 
and cannot be enforced. 1933 A. 934. 

Fraudulent lease ry mortgagor.— The 
owner of 58 bijjha^ of lands hypothecated the 
holding. It appeared that 47 bighas were 
cultivable and 1 1 bighas uncultivable waste 
land. The mortgagor subsequently gave a 
lease of the cultivable lands to another at a 
certain rate. The effect of the lease was 
that during the period of the lease the pro- 
perty was not only absolutely valueless to 
the owner but also involved a net liability 
of a few rupees the amount by which the 
land revenue exceeded the rent payable. 
Hr/d. that the lease was a fraudulent trans- 
fer as it deprived the mortgagor of his 
security and the Court could order the eject- 
ment of the lessee as a trespasser. 18 R. 
n. 367=15 L.R. 445 (Rev.). See a/so 
1941 A.W.R. (Rev.) 858. 

Forfeiture. — Mortgage executed by ac- 
cused in favour of surct>’ for amount for- 
feited bv latter not opposed to public policy. 
1938 I.aii. 732. 

Government — Contract with. — Where 
Government open a telegraph office at a 
particular place at the request of certain 
persons in that place, a contract with them 
for meeting the deficit in its working ex- 
penses is a contract relating to a matter of 
amenity, which a modern State gencrallv 
provides for, for advancing the material 
welfare of its subjects, but which it is not 
bound to do as a part of its fundamental 
constitutional obligations. There can, flicre- 
forc, be no objection to such ® 
the ground of public policy, t 

1 Cal. 463=42 C.W.N. 116=1938 Cal. 

Indemnifying Surety.— -Where 
bond is forfeited owing to the failure oi tn^ 
accused to appeal, (he surely 
third person who had agreed to m 
the surety for recovery of "^^“5 I-C. 
feited, as such a C. 

539=24 C.W.N. 368 ; 28 I.C. 3 ^ 

W.N. 329: 65 I.C. 137; 1930 C. 

P.L.R. 739. ..vv.rivn of, »v 

Jurisdiction op any Court 

agreement. — The jurisdiction ^ j 

is conferred by statute and it can o 
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taken away by statute. The parties can by 
mutual consent no more take away the juris- 
diction vested by law In any Court than they 
can confer on it when it is not so vested by 
law. By a private agreement tlie parties 
cannot divest the Court of his inliercnt juris- 
diction to try disputes arising out of the 
agreement. It would be against public 
policy if the parties by private agreement 
can oust the jurisdiction of the Courts. 1935 
N. 48=157 I.C. 315. W^crc two Courts 
have jurisdiction to try a case, an agreement 
between the parties that it should be tried 
in one place rather than another is not 
opposed public policy. 20 N.L.J. 247= 
1937 Nag. 334. 

Master AND Servant. — Agreement bet- 
ween parties that master may impose fine — 
Fine imposed — Suit claiming refund of 
fine is not barred. See 6 Pat.L.T. 762=87 
I.C. 739. 

Marriage Contract. — An ante-nuptial 
agreement whereby a suitable maintenance 
is provided for the wife in case the husband 
ill-treated or behaved improperly towards 
her, or capriciously turned her out, is not 
opposed to S. 23 and is enforceable. 19 A. 
L.J. 675=43 A. 650=63 I.C. 883. An 
agreement for separation and the payment 
of periodical maintenance to the wife is not 
contrary to public policy. 27 N.L.R. 281 
(28 C. 751. IJist.) A contract that parent 
of either the boy or the girl who is a party 
to the marriage shall pay a certain sum of 
money if and when the marriage is celebrat- 
ed is not void ah initio as being opposed to 
public policy. 51 I.C. 8.56. See also 5 P. 
646=I%6 P. 582. Section 23 is not a bar 
for recovery of money paid in consideration 
of a marriage where there has been a breach. 
Where the defendant admitted execution of 
the promissory note in favour of the plain- 
tiff but pleaded that it was executed for 
money due as to the plaintiff and his sister 
in consideration of the latter’s son marry- 
ing his daughter and it appeared that the 
agreement fell through, held, that the pro- 
missory note was all the same enforceable. 

8 Mys.L.J. 247. See also 157 I.C. 736= 
1935 Pesh. 121. It is well-established that 
the power of the Court to decline to enforce 
contracts and other instruments on grounds 
of public policy is a power which should be 
confined within the limits laid down by 
authority. Tlic Court would clearly not 
enforce a contract or a decree if the enforce- 
ment implied the approbation by the Court 
of an act which was contrary to law. But 
the Court should not refuse to enforce a 
payment under a decree because the object 
for which a payment is made is contrary* to 
the law of British India, when that object 
was actually performed in a place or Native 
State where it was perfectly legal. When 
a decree has been passed against a person 
requiring him to pay a sum of money to- 
wards his share of the expenses of the 
marriage of his sister, which was perform- 


ed in a Native State in order to evade the 
provisions of the Child Marriage Restraint 
Act, execution of the decree cannot be re- 
fused on the ground of public policy on the 
ground that the marriage if performed in 

would be opposed to the 
Child Marriage Restraint Act. 1940 Mad 
W'=n^) 2 M.L.J. 353 . 5.. also 4i 
C.W.N. 1176— 6a C.L.J. 557. An agree- 
ment between a Mahomedan husband and 
his wife, providing for a certain mainten- 
ance to the wife in the event of a future 
separation between them, is void as being 
opposed to public policy. 37 B. 280=17 I. 
C. 946=14 Bom.L.R. 1178. See also 1939 
Lah. 165. It is as much the poliev of the 
Mahomedan Law as of the English Law 
that people who arc married should live to- 
gether and not apart, (/bul.) Advancing 
money to compensate husband willing to 
divorce his wife— If legal. Sec 1925 N. 111. 
An agreement contemporaneous to marriage 
executed by husband providing that in case 
of strained relations between him and his 
wife, the wife would be entitled to her cus- 
tomary maintenance is not void under any 
provision of law. 184 I.C. 105=41 P.L 
P* 711=1939 Lah. 165. See also 39 Bom. 
L.R, 4.58—1937 Bom. 358 (agreement bet- 
ween Hindu hii.sband and wife to live sepa- 
rately and provision for wife's maintenance 
charged over specific property). A con- 
tract by a Hindu to maintain as wife a 
woman, who is not his lawfully wedded 
wife, is opposed to public poliev and conse- 
quently unlawful. 16 I.C. 133=14 Bom. 
L.R. 547. An agreement whereby a guar- 
dian, natural or appointed, consents to give 
his ward in marriage for liis own pccuniaiy’ 
benefit is void under S. 23 and the fact that 
no injury resulted therebv to the ward is 
irrelevant. 9 I.C. 652=13 C.W.N. 447. 

Marriage contract — Money paid under Suit 

for rccoverv— Contract not performed. See 
106 I.C. 803=1028 N. 89 (2); 53 I.C. 406 
= 113 P.R. 1919; 16 I.C. 1004=10 A. L.J. 
169. A breach of betrothal agreement 
gives rise to a claim for damages. 27 I C 
1008=27 P.L.R. 1915. A contract of ho- 
trothal made in regard to a girl not born 
at the time of the contract is null and void 
and cannot form a basis for damages. 125 
I.C. 369=1930 L. 561. An agreement, bv 
which the father binds himself to place his 
daughter at the disposal of another to be 
given away in marriage by him to anyone 
whom he likes is invalid and cannot be rc- 
coenized bv the Courts of law. 125 I.CT. 
369=1930 L. 561. An agreement for the 
purchase of a bride for the son of a person 
who had given his daughter in exchange for 
finding a wife for that person is void being 
against public policy. 125 I.C. 369=1930 
L. 561. A contract by A to give lus 
daughter in marriage to D’s son and in case 
of breach to pay a certain sum as damages 
is unenforceable. 37 M. 393=24 M.L.J. 
310=18 I.C. 515. An ante-nuptial agree- 
ment by a Mahomedan husband not to con- 
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tract a second marriage is not illegal or in- 
valid or immoral or opposed to public policy 
or in restraint of marriage. 10 L.B.R. 194 
=59 I.C. 804=13 Bur.L.T. 89. An agree- 
ment to pay a sum of money for persuad- 
ing a woman to marry the person paying the 
sum is opposed to public policy and unen- 
forceable. 50 I.C. 551=(1918) 3 U.B.U. 
119. Contract of betrothal in marriage be- 
tween parents of Hindu bride and bride- 
groom is valid — It is not marriage brokage 
contract. -See 1937 M.W.N. 1274. The 
plaintiff was anxious to have his son mar- 
ried. Tlic defendants offerc<l to procure a 
Jat girl for tlic boy. provided the plaintiff 
paid them Rs. 2,000. The plaintiff agreed 
to |)ay the amount, and tlie clcfcndants |>ro- 
dneed a girl who they represented was Jat. 
Tlic plaintiff paid Rs. 2,000 in cash to the 
defendants and a date was fixed for the 
marriage by chadar andazi. Before the 
ceromoti)-. the girl informed tlic plaintiff 
that she was n<it a Tat hut was a sweeper by 
caste and that the defendants had falsely 
stated that she was a Jat. On this the con- 
templated marriage <lid not come off. HrJti. 
that the agreement having remained unful- 
filled the plaintiff was entitled to a refund 
of the money, even though the original 
agreement was void under S. 23. 1933 L. 

849 ( 2). Public policy — Husband’s iiro- 

misc to pay money for wife's personal ex- 
penses is valid. 1929 L. 660=11 L. 85. 

Monoi*oly, ohant of. — A contract by Dis- 
trict Board granting a f)crson a inonopol>- of 
lorry fraflic r)n a particular road to the cx- 
clusioji of all other tnenihers of the public 
is opposed to public polic\ and is therefore 
void. (28 M. 520, Roll.) 35 P.L.R. 511 = 
1931 L. 474. .See also 19 Mys.L.J. 262. A 
contract or licence under which the licensee 
is entitled exclusively to collect the hides of 
all dead animals within a particular area of 
the Zernindari (tr raj of the grantor of the 
license, and under which the chamars and 
owners of <lcad animals arc bound to sell 
hides to the licensee and to none else, is one 
which purports to grant a monopoly and is 
unenforceable. 17 I’at. 255=1938 Pat. 473. 

I*ARTITTON. — .Vcc 39 C.W.N. 716. 

PARTNF.RSHif. — Whcrc a per.son lends 
money to a partnership which is an illegal 
one or is forbidden by law, with the know- 
ledge that it is going to be »iscd for pur- 
poses forbidden bylaw, a suit by him to 
recover the amount so lent is not main- 
tainable. 165 I.C. 765=1936 M. 603. Sec 
also 1937 R. 47. 

Pf.rjury. — Where a litigant has agreed 
to give property to a certain person in con- 
sideration of latter's agreeing to give false 
evidence on behalf of the former the agree- 
ment is void as the consideration for it is 
opposed to public policy and is therefore 
illegal. 187 I.C. 269=1^0 Rang. 73. 

Restraint of Tradk. — Sec also Notes 
under S. 27. An agreement to form a com- 


bination of ginning factories to fix rates and 
to divide the profits m a certain manner is 
not either in restraint of trade or opposed 
to public policy. 10 A.L.J. 117=16 I.C. 
631—34 A. 587. A combination amongst 
the traders of a locality to do business oSy 
amongst their members to pay part of their 

a common fund, and levying of 
certain penalty for the breach of the condi- 
tions is not actionable per se. merely because 
it brings profits to them and indirectly hurts 
a rival in trade. 53 A. 316=1931 A.L.J. 
84. The action of the Government restrict- 
ing, by the issue of licences, admission of 
brokers into a market allowed to be held on 
Government land is neither illegal nor op- 
posed to public policy. 18 C.W.N. 1194= 
24 I.C._ 387=19 C.L.J, 313. A person 
purchasing goods for himself cannot claim 
commission the claim being opposed to pub- 
lic policy. 50 I.C. 975=16 P.W.R. 1919. 

SriFLiNi; Prosecution. — In order to ren- 
der a transaction illegal on the ground that 
the object of the transaction was to stifle a 
criminal prosecution, it must be proved to 
the satisfaction of the Court tliat it was 
entered into or brought about in pursuance 
of an agreement to stifle a criminal prose- 
cution. The mere possibility or a talk of 
criminal prosecution at some stage or an- 
other will not make the transaction illegal. 
The mere fact that the plaintiff did not pro- 
secute the defendant as at one time he 
threatened to do will not warrant the Court 
in inferring an agreement to abstain from 
prosecuting, when there is very little basis 
for finding that the plaintiff could ever have 
thought seriously that the defendant had 
Ciimmitlcd any criminal offence at all. If 
the fact of the actual commission of an 
offence is beyond doubt and tlie plaintiff 
knows of it. his abstaining froni prosecuting 
would affor<l some foundation for the 
argument that the non-prosccution must have 
been the result of an agreement not to pro- 
secute. Further a distinction must be made 
in the case of a transaction where there is 
a pre-existing civil liability, 
the case where tlic plaintiff wishes ^ 
some money not already due to hintp 
result of an arrangement entered into on tne 
threat of criminal proceedings. wnen 
what the plaintiff does is only by way of ta8 
ing steps to secure payment of a 
the money undoubtedly due to 
defendant, the transaction 
ed illegal, merely because there is 

or talk of criminal prosecution. 

cumstance that the niaintiff 

oblisor under the epntrae to he 

respect of a /he JalHily of 

person will not detract ^ 

Ihc contract, it is. only a of (act 

in mind m drawing the entered into 

as to whether the contract was « 

fn pursnanee of . of to 

prosecution. It >s J®* * J un<iertakes the 
that wherever a third person una 
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liability of another in circumstances in 
which there has at one time been a talk or 
tlircat of criminal prosecution, the third 
person's promise is either without considera- 
tion or vitiated bv illegality. (1937) 1 M 

572=1937 M. 223. 

also 155 I.C. 34Ic=1935 O.W.N. 553* 19 
Pat. 715=1940 Pat. 683; 6 Cut.L.T. 70- 
1939 Pat. 291; 19 Pat. 424=1940 Pat. 573* 
1941 Pat. 349; 192 I.C. 187; 41 P.L.R. 144= 
1939 Lab. 187; 1937 O.W.N. 1123; 1941 
O.W.N. 391=1941 Oudh 593; 1941 Pat 
349-. 54 L.W. 571 = (1941) 2 M.L.J. 827. 
A contract wlicrcby a proposed or actual 
prosecutor agrees as part of the con.sidera- 
Iton received or to be received by him 
either not to bring or to discontinue criminal 
proceedings for some alleged offence is an 
agreement to stifle prosecution falling under 
S. 23 of the Contract .Act. Proof that 
there has actually been a crime committed 
is obviously unnecessary. But it is of 
course necessary that each party should 
understand that the one is making his pro- 
mise in exchange or part exchange for the 
promise of the other not to prosecute or 
continue prosecuting. Such agreements are 
from their very nature seldom set out on 
paper; like many other contracts they have 
to be inferred from the conduct of the par- 
ties after a survey of the whole circumstan- 
ces. An agreement whereby a wife exe- 
cutes a mortgage bond of Iier property in 
discliarge of debt due by her husband as 
jiart of the consideration for a promise by 
the husband's creditor to withdraw criminal 
proceedings against her husband is illegal 
and falls under S. 23 of the Contract Act, 
as there is an infringement of public policy. 
The fact that there was a debt really due 
by the husband is irrelevant when the agree- 
ment to abandon the prosecution is part of 
the consideration for payment of the debt. 

In most cases of this kind there is a debt 
or liability. Indeed if there were not a 
demand and receipt of money in considera- 
tion of refraining from or withholding a 
prosecution would apparently in itself be a 
crime. 46 C.W.N. 1 = 1941 P.C. 95= 
(1941) 2 M.L.J. 726 (P.C.). AVc also 
19 Pat 424=1940 P.W.N. 878=1940 
J at. 573. It is ap^inst public policy 
to make a trade of felony or attempt to 
secure benefit by stifling a prosecution or 
compounding an offence which is not com- 
potindablc in law. The i>rinciplc is tliat no 
Court of law can countenance or give effect 
to an agreement which attempts to take the 
administration of law out of the hands of 
the Judges, and put it in the hands of pri- 
vate individuals. The test to be applied in 
all such cases is. as to whether it was an 
express or implied term of the bargain be- 
tween the parties, that a non-compoundablc 
criminal case should not be proceeded with 
If the consideration for a bond in contract 
IS the withdrawal of a criminal prosecution 


obvionsly it is bit by S. 23. But the fact 
that prosecu ion was actually withdrawn as 
a result of the execution of the bond by the 
accused m favour of the prosecution does 
not necessarily sliow that the ol>jcct or con! 
sideration of the bond was the stifling of 
the criminal case. A distinction has alLys 
becri drawn between the motive to a tran- 

sacon an,l us object or consideration and 

‘>'31 the motive which 
mpe cd the party who executed the bond 

ne dropped. To bring a case within tbe 

TbaTBrn *h' '* if "^'^^ssary to show 

that the object or consideration of the agree- 
ment IS un awful. Wlu-n there is a ju?t and 
bona fide debt owing by the accused/ against 
whom a non-compoundable criminal case is 
proceeding and he gives a security to his 
crerhtor. the entire consideration for which 
i^s the pre-cxisting debt, and no part of it is 

Jas^^ he ? of the criminal 

case, the transaction would be a nerfectlv 

Rood (ransacon. There, as between u'i 

debtor and the creditor there is no trading 

the law' "at't'e and 

the lau attempts at preventing. The 

and^ entitled to. 

and there is no advantage or emolument 

corning to him for withdrawing the prose- 
cution against his debtor. When sccuHly is 
given by an outsider, who is under no ex^ist- 
ing obligation, the consideration could be 

caseTnd aV'r ‘lie criminal 

case, and as such the security is not cntcr- 

tainable in la\v The position is that if the 

‘lie debtor was the 
sole consideration for the security which he 

Rives, the transaction will be protected even 
If It vvere given under threat of criminal 
proceedings; but if the dropping of prose- 
cuhon was also a matter of bargain between 
the parties, and constituted a part of the 
consideration apart from the pre-existing 

if r enforced in la^s 

43 C.W.N. 147=1938 Cal. 840. An act 

Off^n^ t / non-compoundable 

offence, the liability depending on proof. 

mfti. if V aRrcemcnt may be 

made with regard to the civil liability while 

a possibility of prosecution criminally is 

agreement void, 
but if that agreement is made and part of 

the consideration for it on the side of the 
aggrieved party is an agreement not to prose- 
cute crimmall}-, then the agreement is void 
If the agreement as to the civil liability 
changes the nature or the extent of the 
original ciyil habillty. for example if the 
guarantee of a surety is introduced or if the 
liability IS changed from a personal one to 
a mortgage security, this will be a stronir 
indication that the agreement is not mcrelv 
in settlement of Uic original civil liabilitj^ 
but that it is one made under pressure and 
m return for an agreement not to prosecute 
The additional advantage so conferred by 
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the agreement cannot be enforced in law. 
(honsh It would be open to a party to fall 
hack upon the original civil liability and 
enforce it. In considering the question as 
to whether the consideration of the agree- 
ment is the withdrawal of the criminal pro- 
ceedings. the Court is not con6ncd to the 
terms of the agreement. It is open to a 
partv to give evidence from which the in- 
ference necessarily arises that part of the 
consideration is unlawful. I.L.R. (1940) 

1 Cal. 372=44 C.W.N. 304=1940 Cal. 337 
W f7/.ro 39 P.L.R. 536=1937 Lnh. 686. 

It IS only in the ca^c.s of certain serious 
oncnccs against the State that po compo- 
sition is allowed and it is only in such cases 
that a compromise to withdraw the case is 
an illegal consideration. But where there 
is a criminal case in respect of offence which 
is comi>oiindablc with the permission of 
Court, a compromise during the pendency 
of the case to refer the dispute to arbitra- 
tion and incidentally to withdraw the prosc- 
cnfiori is perfectly lawful. 182 T.C. 490= 
1939 I. ah. 98. Whore there is an existing 
debt or an obligation, a creditor is not pre- 
cluded from taking any security therefor by 
threat of a criminal prosecution and the 
scciiritv is not vitiated hv the fact that he 
was induced to abstain from prosecuting the 
debtor. But if it is a part of the hargnin 
that the cr''ditor should not prosecute the 
debtor, the security taken for the debt will 
be in\’alifl. It nccfl not be tbe sf)Ic bargain. 
IletKe where a promissory note is executed 
pending a criminal prosecution and it is 
provt'd th.nt the withdrawal of such prose- 
cution forms part of the consifler.ntion for 
the j)roinissor\ note, the promissory note 
is unenforceable. 1936 M . 656=1. L.r<. 

1937 M. 471 (1037) 1 M.T..T. 480. 5cc 
alxo 40 R.L.R, (J. K.) 11; 19 Pat. 424 

= 1940 Pat. 573. An agreement, flic con- 
sideration of which is the drooping of a 
prosecution for a non-compoundahlc ofTence, 
falls under S. 23. Contract Act. being op- 
I)f)scd to public policy, and cannot be en- 
forced in a Court of law. But in order to 
fletcrmine it. the object of the agreement or 
the consideration is to be considered. If 
the consifleration for it is something separate 
and the motive for the agreement is the hope 
that tbe prosecution will be dropped. S. 23 
will not apply. Where the agreement is in 
effect an afimission of a pre-existing liability, 
and the consideration for it has nothing to 
do with the criminal prosecution, the fact 
that the prosecution was an incentive for 
accelerating the settlement docs not make 
the eonsi<!eration for the agreement tinlawfid 
within the meaning of S, 23. 151 T.C. 102.5 

= 19.34 Pesh. 105. Sec also 43 C.W.N . 147 
— 1938 Cal. 840. An agreement to with- 
draw an application for sanction to procc- 
cute under S. 195, Cr.P. Code, is opposed 
to public policy. 46 I.C. 424. .Vcc 2 O.W. 

N. 791; 90 T.C. 463=29 C.W.N. 1029; 29 


C.W.N. 855=89 I C 200 ~ 4 ^ r* t t «« 
1925 n a ^^^^42 C.L.J. 90* 

rc^cf*oTr‘ M f 

also ISO I.C. 734=1934 S. 7i Bu, „here 
t^he offence involves harm to an iniured 

^1**’*^ compromise his pri- 
va e damage though the offence is of a 
public nature 25 I.C. 409. wLe I 
criminal complaint is shown to be false and 
the complainants act amounts to coercion 
a compromise entered into under these 
circumstances is not enforceable as there is 

same. 137 

^ the con- 

sideration for a bond is the withdrawal of 

a non-compoiindable case, the bond is un- 
enforceable. ISO I C. 734=1934 S. 71; 
57 B. 678=35 Bom.L.R. 850=1933 B. 413. 
See olw 53 A 130=1930 A.L.J. 1592; 1937 
A.T^.J .p3_1937 A. 370. But where no 
part of the consideration for the bond was 
the price for the withdrawal of the criminal 
prosecution the contract is not opposed to 
public policy. 35 C.W.N. 28. So also 
where there was a pre-existing civil liability 
based upon an adjustment of accounts be- 
tween the parties and the withdrawal was 
merely the motive and not the consideration 
for the bond the transaction is not hit at 
by this section. 35 C.W.N. 26. See also 
49 A. 540=1927 A. 318; 74 I.C. 843; I O. 
I^.T. 553=25 I.C. 409; 17 O.C. 213; 16 
I.C. .555=8 N.L.R. 97; 46 I.C. 424 ; 26 
I.C. 181=37 M. .385; 92 T.C. 503=1926 A. 
270; 7 R. 800=121 I.C. 803=19.30 R. 140; 

53 A. 130=1930 A.L.J. 1592; 112 I.C. 4.59. 

An agreement to drop a prosecution for 
criminal broach of trust in consideration of 
a mortgage for a portion of the embezzled 
money and cash is opposed to public policy. 

53 C. 51 = 1926 C. 59. A contract arising 
out of the composition of a compoundable 
offence is not against public polic.v. 62 I.C. 

70. See also 4 Luck. 669= 7 O.W.N. 575 
= 1930 (). 196. A promissory note executed 
by the defendant in consideration of the 
plaintiff withdrawing a complaint of a com- 
Iioun<labIe offence is valid. 4 A.W.R. 964 
= 1934 A. 1068. Sec also 1941 Rang.L.R. 
31(1=1941 Rang. 231. A bond otherwise 
supported by good consideration, but under 
which a criminal prosecution is also 
drawn is good in law and legally enforceable. 

28 Punj.L.R. 388=1927 L. 530. lu * 5“'* 
for the recovery of money alleged to be ou 
under a mortgage bond, held, that as 

plaintiff was a party to a conspiracy 1 °^ 

stifling prosecution he was uot entitle 

.iny relief. 56 C.L.J. 413. » bit- 
implied term of the reference to 
ration of a civil dispute or an ek. 
that the criminal complaint .'.i, 

would not be further Proceeded with 

the consideration of the unlawful 

ckrarnama as the case may 

and the award or the ckrarnama is *nvaiio 
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qu.te irrespective of the fact whether anv 

82 (PC) M.L.J. 

bS'* ^^^o/so 117 I.c. 74=1929 L 

pme toIrLhraV'’^ all partners of their dh- 
puic to arbitration, while a criminal rom 

plaint under S. 406. Penal Code /s ncndT; 

against one of the partners and the p^rosec/ 

ion IS consequently dropped, the agreemSt' 

to refer is not against public policy and is 

i“r 

s”T;--;zi?TL ? a rr' 

tract founded on the iHcgar-consideraln of 

Sr void^ ^48-33*^1 "c ‘"" 7 ?! 

20 C W M 7^ a'*^' CC. 711c=r 

for\n o ' I ^.person standing bail 
or an accused in criminal case and for. 

eiting the bad bond on account of the laches 
of the accused is not entitled to recover from 
nm the amount so paid on anrexpress or 
implied contract, such an agreement Teine 

5%=57''c Tow"'* C 

tion of trust cmhezzIefsimiToT monJy^be-' 

oTiTrisk oraT'^-^*"' I*’*^ exposes himself 
lo inc risk of a criminal prosecution but he 

m^er'™Tr 'i^bih.y To his 

master The amount embezzled is a debt 

which he ,s responsible to pay. and if the 

man to wdiom such a civil debt is due akes 

security for that amount from his debtor 

even though the debt arises out of a cHm S 

offence, the agreement to pay the amo mMs 

enforceable m law and is not obnSis to 

Hic provisions of S 23 1930 A LJ. 1297 

lyju A. «2o (1). As to the case nf 

Lab. 686=39 P L R ^V.. 

1938 Cal. 840; 1940 Cal 337 * 

Influencing Course of Litigation - 

Agreement to perform puja for a conskkra- 

Iircre« olitaining 

success in a pending litigation is opposed to 

pub ic policy and is unenforccablTTs in° 
tended to exercise unauthorized influence on 
the proper course of litigation. 49 A. 705 

A. 406. An agree- 

assist the other in carrying on a litigation 
commenced by the other and help h^ to 
evade or delay the execution of a decree 
passed a^inst him is contrary to public 

policy. 1933 A.L.J. 85=1933 A. 303 
l.lause in a Fire Insurance contract limiting 
liability of company to claims made within 

Ousting Jurisdiction of Court, by agree- 
ment of parties, not valid. 1935 N 48 
1 A. 267; 42 R. 380=45 I. A. 6\ 

Prostitution-Past Co-HAnitATioN.- 
Where the past co-habitation is the conside- 
ration for a transfer of property, transfer, 

22 Boin.L.R. 762=57 I.C 
47^44 B. 542; 25 Bom.L.R. 2.52=1924 B. 

135. See also 23 A.L.J. 376=47 A. 619= 

CC.M.— 235 


habilahon IS a goal consideration. ^(13 m' 
3 MX.J 596; 

(ress nof -n""?' *“• ■"aintenance to 

=89 rc.'s^Sir.^ro’Tdo 5'o 

by a person to ply ,0 hi^ past" 

ciation cannot be regarded a^ vm'ri oc i • 
immoral or opposed to public policy 

or otherwise, with hcr'^S ector" ’paTcTn' 

sideration under the Indian rT„ 
consideration and the fact that 
lias rendered service n thJ 1 

f"i8 l'>Z- 5^^ 308= 

prost'^Us eminot be legally recovered jS 

va'lt ltLyiu7 

immo"'? be utillS°'fl^ 

immoral purposes and tJic lender Inc 

control over the appIicaTtion of the moneT 

money. '*69 f c''"'939-4T"\f'T''7'’'''"^ 

M 77« rf ■ I • M L.J. 695=45 

pKsillil 

«sil93“"n"209'''''''" 35 Blm.T.R" 

to prt.c'patc in the offerings made bv 

^^:7i4=4rA';si3“r'^'6rt-'r-c^' 

5S! public policy. 34 P L R 

254=141 I.C. 427=1933 I a 

ment to perform^ puja for obtaining suc?esr 
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ill liticcation l>cing intended to exercise un- 
antliorizcd influence on Court is opposed to 
public policy and unenforceable. 49 A. 705 
—25 A.L.J' 518=1927 A. 406. Contract to 
propitiate dietv to avert nialipm influence 
is valid in 31 N.L.R. 229=1935 N. 

IIQ. An agreement to pay bribe to procure 
the adoption of a boy is one against public 
policy, and cannot be enforced. 26 I.C. 
779=27 M.L.T. 416=1 I..W. 926. Religi- 
ous purposes — Agreement by a Gayawal to 
pay part of bis earnings from certain cere- 
monies to an Acbarya— Validity of the agree- 
ment. I Pat.L.T. 530=38 I.C. 116. 

Agrccincnt between two temples restricting 
an<l regulating each other’s rights to take 
out proccs<;ion is void. 24 L.W. 58=24 
A,T..T. 801=1026 P.C. 64 (P.C.). The 
doctrine of public policy will not be ex- 
tciuled beyond the classes of cases already 
covered by it and the Courts cannot invest 
new hands of public policy. The appoint- 
ment of an ofliccr, Mutwalli or Manager or 
Superintendent, bv whatever name be may 
be called, for a term of three years and 
subject to dismissal on three months’ notice 
is unite within the competence of the Com- 
mittee appointed under S. 7 of the Religious 
Endowments Act. 1863. and such an agree- 
ment is not opposed to public policy merely 
on the ground that the terms of appointment 
are not in accord with the position and 
powers of mutwalli. properly so called, and 
appointed under the general Mabomedan 
law. 61 C. 80=38 C.W.N. 214=1034 C. 

Partial Tlt.f.c.ai.itv. — It is settled that if 
one of the several distinct promises is illegal 
it will not prevent tlic rest from being en- 
forced. 10 T.r. 465. Tn an illegal con- 
tract even though a part of the considera- 
tion mav he legal yet if the legal part cannot 
he severed from the illegal, the whole con- 
tract is vitiated. 20 C.W.N. 760^=1 Pat. 
L.T. 48=33 I.C. 711; 3 I’at.L.T. 386=6/ 
I.C. 40; 15 T.C. 8.56. Where the law has 
imposed a personal disability of an absolute 
character, as in the case of a minor a 
person of unsound mind, every contract made 
by him is void. Where the disability is 
partial, as in the case of a judgment-debtor 
to whom Srh. 3. C.P. Code, applies, an 
alienation made by him is invalid; but any 
agreement to pay money recoverable from 
his person and other property, movable or 
immovahlc, is unafTcelcd !)>' the partial dis- 
ability imposed by para. 11. Such agree- 
ment is enforceable in law and is as valul 
as any other contract. The 
admitted in a deed that a sum of Rs.20.tHH> 
had been ailvanccd to him and he tindcrtook 
to repay it on demand. This covenant was 
quite distinct and separate from the other 
part of the agreement under which the 
debtor gave security for the payment of the 
amount due from him. The debtor was 
incompetent to mortgage the properly by 

virtue of Sch. 3. para. 11, C. P. Code. 


Held, that the creditor was entitled to en- 
force his remedy under the first part of the 

agreement. 144 I.C. 373=1933 a t t 
1522=1933 A. 468. A.L.J. 

Sec. 23, III. (j). — Plaintiff, who was 
acting as an agent of a lady A for the pur- 
pose of selling her lands and occupying a 
fiduciary position, entered into an agreement 
with the ( efendants. to the effect that the 
lands should be sold cheaply to the defend- 
ants at the then market price, and should not 
be sold to strangers even if better prices 
were offered by such strangers. The plain- 
tiff \vas to be paid a commission of five per 
cent, on tlic sale price for the trouble he 
was taking for the defendants. The sale 
having been completed, the plaintiff sued 
the defendants for his commission. Held, 
that the consideration for the agreement or 
the object of the agreement behveen the 
plaintiff and the defendants was fraudulent 
and also immoral, and that contract was 
therefore obviously unenforceable in view 
of illustration (/) to S. 23. 1936 M. 541 
=70 M.L.J. 724. 

Miscellaneous. — A w-ithdrawal of a suit 
|)>' the landlord for rent against the tenant 
is a lawful consideration for a note execut- 
ed by the tenant to the landlord. 25 I.C. 
80=12 A.L.J. 331. An adjustment of an 
attached decree by an attaching decree-hol- 
der w'liich involves serious injury to the 
rights of the original decree-holder is hit 
by S. 23. 41 C.W.N. 880=1937 Cal. 468. 

An agreement by a sub-overseer in the ser- 
vice of a Nawab contrary to the conditions 
of bis service is illegal and opposed to pub- 
lic policy, II I.C. 2. A clause in an in- 
surance policy cutting down limitation period 
for bringing suit for rejection of claim is 
enforceable. 27 C.W.N. 955=1924 C. 186. 

Tf the illegality of a transaction is brought 
to the notice of a Court, the Court will not 
assist the person invoking its aid, even though 
the defendant has not pleaded the illegality 
and does not wish to raise objection. M C. 
W.N. 306=.53 I.C. 773=30 C.L.J. 241. 

See also 145 T.C. 599=1933 M. 187. The 
form of risk note e.xonerating Railway Com- 
pan\- from liability except for loss of com- 
picte package is not contrar 3 * to public policy. 

40 T.C. 626=21 C.W.N. 815. As to agree- 
ments opposed to public policy, see 43 Boni. 

L. R. 758; (1940) 2 M.L.J. 353; (1911) 1 

M. L.J. 807. Agreement to pay remunera- 
tion for settlement of civil dispute is 

i.. law. 14 I.C. 31 = 16 C.W.N. ^ 

contract to pay brokerage is neither 
nor opposed to public polic>'. w 

1931 P. 22 (and cases ''cferred to therein/^ 

A bargain to have a caveat ^Jf^narg ^ 7^53 
contrary to public policy, t 
C. 699. Bargaining U 397. 

against public nhicction t® 

Whether See- 

transfer of decree c^n be cn^f^ced^ 

453=76 I.C. 84S^ 1924 -^jj^y is 

tract opposed *bul not 

legal according to French Law, 


S. 24] 


The Indian Contract Act (IX op 1872). 


Agreements void, if con- 
siderations and objects unlaw- 
lul in part. 


1875 

Void Agreements. 

or 0^-^. -"n^'oVJofa 

rhT^teernrrs' vcTd.'’" " - -'awful! 


NOTES. 

according to law in British India. 45 if L 
J. 59=18 L.W. 314=1923 M. 708. An 
agreement to pay a vakil’s clerk for special 
attention to his case is void being opposed 
to public policy. 41 M. 471 — i i 
724 =42 I.C. 911 (F.B.). An illegal'bu'sF 
ness may be prohibited lawfully and such 
prohibition gives no right of action. 39 

» ^**=29 M.L.J. 280. 

Kigni to do scavenging work exclusively in 
blouses of others cannot be recognised— 
Contract of assignment for consideration not 

^i! 662=1940 Mad. 558. 

Maha Urahinans o/Terings — Validity of 

agreement as to right to resile from agree- 
ment. 42 I.C. 794=20 O.C. 265. Pur- 
chase of house by a Buddhist monk, the 
same being forbidden by Buddhist Law— 

I ransaction is void and suit by monk for 
ejectment is not maintainable. 5 F<. 626. 
8uit by a Mahomedan — .Agreement with a 
Hindu to remunerate him for offering pra- 
yers to God Subramanya for his success in 

^ valid-Validity. 57 M.L.J. 154 
=53 M. 29. 

Sec. 24: Distinct covenants— Sevcrabi- 
LITV OF.— If a con'ract contains distinct cove- 
nants some of which arc legal and others 
illegal, the Court can enforce the legal ones • 
but if the covenants arc not severable the 
whole contract is void for illegality; also if 
Bicre IS one promise made upon several consi- 
derations some of which arc legal and others 
Illegal. Again if several distinct promises are 
made for one and the same lawful considera- 
tion. and one or more of them be such as 
the law will not enforce that will not of it- 
self prevent the rest from being enforced. 

The test will be whether a distinct conside- 
ration which IS wholly lawful can be found 

i-5 question. 144 I.C. 

*522=1933 A. 468. 

aho 57 B. 278=143 I.C. 331=35 Bom L R 
163=1933 B. 132; 167 I.C. 707=1937 R 47 

If there is one entire consideration for two 
several contracts and one of these contracts 
is for the performance of an illegal act the 
whole is vo-d. Thus where one sum is to 
be paid for the doing of a legal and an illegal 
act, the whole contract is void. And if a 
contract or promise he founded upon a legal 
and an illegal consideration and the Illegal 
consideration cannot be separated from the 
legnl consideration and rejected, the illegalitv 
of part vitiates the whole. 1939 Rang I 

^nt^ . tloes^not 

apply to transfers under T.P. Act S'/-,. Kg 

{. C, 267=1935 O.W.N. 1045=1935 O 501 

application to promises which 
are offered in the alternative. In such a case 
the rule applicable is contained in S. 58. 


■^Pra 1931 A. 589 (2) =1931 a T r i>oc 

COftltQ, nl<n 1^ ^ f f A ^ ^ 4 . , l7, 

270; 5 BurL 1 Rf,— ?Qh {i fjp=1926 Oudh 

Tfic- deeds cannot be enforced n “ 
payment of principal and interest fn 

r. ^rpotstn^sttr-^-V" 

tiff should receive backTh^"' 

Plainli/f has a rinh. undo I 'l>e 

Ihesc void bonds. I W 5 

A. 256. Sec aUo 39 «5 

l ie morIgaKe consideradon const ut’s ^ 

"S‘c:[;i;',rd^',L°rc^ 'oan,Tbe'rtt“gTe 

3 O.VV.N:"2',7li? I 

For a case where it was held that ih»* ‘ 
agreement was invabd and ihVi 
permissible for the Conn 't was not 

<lera,ion. ... W Bom.L I^° 
does not apply to a„ Section 

85 I.C. 459=191° A. W 

i'e e^flrce » cq'idirint'spicrif 

vaM scc^ity, 39 A. ,539=39 I.C. 11.5=, t 

able -to ^ansfer o^'ir' applic- 

There is therefore no property. 

ing broadly that even if 

several item<» of .• transfer of 

and separated, thc'whole'^rans^ 

because one part of if m * ^J'^^^tion is void 

course whcrrtbe Ob 

?cir-in;^r^iHH1r" 

tjmes impossible to say whether’ the Icrau; 

«... of only po„ly ..ynnd .J.. “J 


1876 


The Civil Court Manual (Imperial Acts). 


[S. 25 

Illtistration, 

^ promises to superintend, on behalf of a legal manufacture of indigo,^' in Uletral traffic 
in other articles. B promises to pay to /I a salary of 10,000 rupees a year. T^^cemern 
the object of A s promise and the consideration for B's promise being in part unEwSf 

25 . An agreement made without consideration 
is void unless — 


Agreement without conside- 
ration void, unless it is in 
writing and registered, 


NOTES. 

petence of the promisor, there is no good 
ground why the promisee who has paid good 
•consideration should not be allowed to en- 
force that part of the promise which the pro- 
misor was competent to make. 1930 A.L.J. 
45=52 A. 338=1930 A. 1 (F.B.). For a 
case where the legal part of an agreement 
was upheld, see 15 B.L.R. App. 5; 1931 

N. 6; 33 Bom.T^.R. 260. See also 1933 L. 
291. In a contract where one of several 
considerations is unlawful the whole agrree- 
ment is void. 20 O.C. 155=39 I.C. 540=4 

O. L.J. 380; 18 I.C. 9; 35 A. 558=21 I.C. 
878=11 A.L.T. 854; 39 A. 539=39 I.C. 785 
= 15 A.L.J. .W; 86 I.C. 515=1925 N. 302; 
47 A. 780=23 A.L.J. 521 = 1925 A. 543. 
Where there was one single consideration 
for two objects, namely, the lease of the 
right of a Municipality to collect tolls and 
taxes, and the part that was legal, that is, 
the one relating to the collection of tolls 
could not be severed from the illegal, held, 
that the whole contract was void. 35 Bom. 
L.R. 163=1933 B. 132. Where a woman 
•agrees to serve both as a house-keeper as 
also by living in adultery, suit cannot be 
maintained even for sciviccs rendered as 
house-keeper. 27 A . 266. Pronotc by two 
persons — One executant foregoing signature 
of the other — Plaintiff consenting — No inten- 
tion to cheat — Plaintiff can succeed against 
real executant. 21 L.W. 532=87 I.C. 48= 
1925 M. 929. If the various promises of the 
two parties are quite interdependent the fact 
that one large part of the contract is void 
must vitiate the whole. 70 I.C. 881. Sec 
also 145 I.C. 163=1933 T.. 291. Contracts 
in violation of the personal laws of parties 
(as) the Hindu or Mahomedan laws arc also 
-void. 28 M. 413. Covenant opposed to law 
is illegal. 1924 A. 80=45 A. 621=21 A. 

L. J. 480. 

Sec. 25. — To bring a case within this sec- 
tion it is necessary to show that there was an 
Express promise to pay. A mere acknowlcdg- 
•ment of liability even if it implies a promise 
would not be sufficient for purposes of the 
section. 131 I.C. 867=1931 A. 375; 1932 A. 
279; 1930 A.L.J. .552=1930 A. 467; 141 I.C. 
617; 1932 M. 219; 1933 A. 175=144 I.C. 
100.5=1933 A.L.J. 170; 12 Mys.L.J. 504; 

18 L. 234; 1935 A.M.L.T. 14; 159 I.C. 447 
=19.35 N. 221 ; 178 I.C. 259=1938 I^h. 264; 
see also 38 P.L.R. 85 (Son signing acknow- 
ledgment for father's debt is good considera- 
tion.) The word ‘Mebt" in S. 25 is used in 
its ordinary meaning of a sum pa>^blc in 
respect of a loan recoverable bv action. 40 

M. 31=32 M. L.J. 422=39 I.C. 220 (F.B.) ; 

13 L. 448. Acknowledgment can form basis 


of suit. 1925 N. 9. An unconditional 
acknowledgment imports a promise to pay and 
can form the basis of a suit but an acknow- 
ledgment of time-barred debts which does not 
contain distinct promise to pay does not ful- 
fil the requirements of S. 25 (3) of the 
Contract Act and a suit is not maintainable 
^creon. 141 I.C. 617=1933 L. 209; 141 I. 
C. 42^1933 L. 47. Sec also 1934 L. 835. 
Mere implied promise to pay is not sufficient 
for the purposes of S. 25. More than three 
years from the last item of account the 
balance was struck and signed by the debtor. 
The entry however contained no words which 
could amount to a promise to pay. On a 
suit being brought on the basis of such entry, 
held, that the entry did not fulfil the require- 
ments of S. 25. 178 I.C. 446=1938 Lah. 

155. Sec also AOBom.L.R. 1010=1938 Bom. 
4<W. A promise to pay the amount which 
might be found due by the arbitrator on tak- 
ing the accounts is not a promise to pay a 
“debt” within S. 25 of the Act. 1925 N. 9. 
An account staled in the form of an ackf^ow- 
ledgmcnt of a debt amounts to a promise and 
implies the existence of a debt, but it may be 
rebutted by showing that there is no debt at 
all. But in the case of a “real account 
stated”, with entries on both sides in which 
the parties agree that the items on one side 
may be sc-off against those on the other 
side, and that the balance only should be 
paid, there is a promise for good considera- 
tion to pay the balance arising from the fact 
that items on the smaller side are set off 
against those on the larger side and decreed 
to be paid in that way. 38 C.W.N. 813— 
1934 P.C. 144=67 M.L.J. 103 (P.C.). An 
agreement in respect of a barred debt is valid 
under S. 25 although the promisor did not 
at the time of the agreement know that it 
barred. 25 I.C. 36. Sec oho 53 A. 9«- 
1932 A.L.J. 77. Adequacy of consideration 
is not a matter to be taken into consideration 
in deciding whether an agreement is vai^- 
45 A. 590=21 A.L.J. 446=1923 A. 5^' 

An agreement to take less than whaf is reaiiy 
due and also to give time for 
ment is not valid unless 
by consideration. 6 R. uw » 

bcarancc to enforce in a *0 bo 

claim bona fide believed to 
enforceable, would be ® 80 od co . * 285 
for a contract. 44 A- 424=^ A ^ , C. 

= 1922 A. 260: N. L.R. suit 

616=1922 L. 689. Promise to 752 . 

would be good without 
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The Indian Contract Act (IX of 1872), 

(i) it is expressed in writinj? and registered under the law for the time 

being in force^ the registration of '[documents], and is made on account of natural 

love and affet^n between parties standing in a near relation to each other or 
unless * 


(2) it is a promise to compensate, wholly or in 
part, a person who has already voluntarily done 
something for the promisor, or something which the 
promisor was legally compellable to do, 01 unless 

(3) it is a promise, made in writing and signed 
by the person to be charged therewith, or by his agent 

- ,, generally or specially authorized in that behalf, to pay 

who ly or in part a debt of which the creditor might have enforced payment but 
for the law for the limitation of suits. 


or is a promise to compen' 
sate for something done, 


or is a promise to pay a 
debt, barred by limitation 
law. 


LEG. REF. 


* This word was substituted for the word 
“ assurances " by S. 2 and Sch. II of .Act XII of 
1891. 

NOTES. 

between acknowledgment sufficient for Limi- 
tation Act, S. 19 and Contract Act, S. 25. 
In order to create a new contract as required 
by the latter the promise to pay must be ex- 
pressed. 6 Pat. L.J. 121=60 1.0. 514=2 Pat. 
L.T. 303. Sec also 124 I.C. 243=1930 N. 
236: 1930 P. 604; 10 Pat. L.T 169; 1929 L. 
541 ; 132 I.C. 420=1932 A . 38. As to differ- 
ence between English and Indian I^w, see 10 
Pat. L.T. 169. A letter constituting an 
acknowledgment of liability cannot amount to 
a new contract within the meaning of S. 25 
(3) of the Contract Act unless it contains 
any definite promise to pay. 7 O.W.N. 420 
= 1930 O. 287. See also 1935 L. 984. Pleader 
if authorised to admit liability under the sec- 
tion. 21 A. L.J. 713=75 I.C. 309=1924 A. 
12. Agreement by a creditor with co-debtor 
not to sue him if he helps in realisation is 
not valid. 57 I.C. 844. In the absence of a 
contract by the promisee for rendering future 
services a promise to pay for services is 
without consideration and therefore void 
46 LC. 282=23 C.W.N. 639. The promise 
of the vendee to defend a suit to be brought 
by a collateral of the vendors constitutes a 
legal consideration for the contract of sale, 

2 L.L.J, 306. The withdrawal of proceed- 
ings under S. 523 of Act XIV of 1882 is a 
sufficient consideration for a compromise by 
the parties. '20 I.C. 817=20 P.R. 1914. 

A contract entered into by heirs of deceased 
to settle disputes and doubtful rights is valid 
and binds the minor members as adult mem- 
bers acted as dc facto guardians for their 
benefit. 20 P.R. 1913=19 LC. 411=185 P. 
L.R. 1913; 21 I.C. 768. Forbearance to liti- 
gate a legal claim is good consideration. 

22 O.C. 163=6 O.L.J. 4tM=53 I.C. 104. 
Promissory note for barred debts is valid 
41 M.L.J. 567=45 M. 345=66 I.C. 155. 

A promise to pay somclliing which the promi- 
sor is already under an obligation to pay is 
promise without consideration and cannot be 
enforced. Any .separate promise made to pay 
the amount at any particular place must be 


^pnorted by a consideration. 9 L.B.R. 75 
— 3^ I.C. 132. A composition with the deb- 
tor on the assurance of the joint debtor for 
payment of the balance amount is unenforce- 
able. 15 I.C. 363=5 Bur. L.T. 81. What 
is natural love and affection to support a pro- 
mise, see 4 C.W'.N. 488; nearness of rela- 
tion docs not necessarily mean that. 4 C, 
W.N. 488. An agreement to pay mainten- 
ance to a wife entered into after the marriage 
is not supported by any consideration the 
marriage not being affected thereby. 11 I.C. 
833=245 P.L.R. 1911. Province to contri- 
bute money to charity out of one’s own pocket 
not enforceable. 18 Pat. L.T. 286=1937 
Pat. 358. 

Sec. 25, CE (1): “Parties stanuimc in 
NEAR RELATION must not bc narrowcd down 
to mean only near relatives. Wife's parents 
of a Mabomedan would come under the ex- 
pression. 100 LC. 350=4 O.W.N. 195= 
1927 O. 146. V'bere a person settles an 
annuity upon his alleged wife the settlement 
cannot be construed to he a contract for 
consideration of love and affection, but is a 
gift pure and simple, and no con.sideration is 
necessary. 36 C.W.N. 392=1932 P C 34 
=62 M.L.J. 292 (P.C.). 

Benami Transaction.— Purchaser under 
a sham transaction gets no interest in the 
property. 1928 M. 541=111 I.C. 690. 

Cl. (2).— An agreement by a person of 
full age to compensate a promisee for some- 
thing voluntarily done for the promisor at 
the time when the promisor was a minor, 
falls within S. 25, O. (2) and is enforce- 
able. But no interest can be recovered upon 
such an agreement. 2 L. 263=64 I.C 121 • 

54 I.C. 436=20 P.L.R. 1920 ; 31 P.R. 1911 
=11 I.C. 321. 

CL (3). — L^nless a promise to pay is in 
writing it cannot fall within the purview of 
S. 25 (3). The implied promise to pay 
which is contained in all acknowledgments 
dpes not attract the provisions of S. 25 (3) 
because the promise to pay is not in writing. 
Consequently, the words "after taking old 
accounts into consideration there remains to 
be paid a balance of Rs. 3,200” in an acknow- 
ledgment do not amount to a promise to pay 
within the meaning of S. 25 (3) I T R 
(1941) Nag. I44=W1 Nag. 100. i'er also^' 
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In any of these cases, such an agreement' is a contract. 

I. — Nothing in this section shaJl affect the valiHlnr 
the donor and donee, of any gift actually made. ‘ between 

Explanation 2 . — An agreement to ^vhich the consent of the nromisor k 
Riven IS not void merely because the consideration is inadequate • but the 
adequacy of the consideration may be taken into account by^the Court in Heter’ 
mining the question whether the consent of the promisor waJfmely g^ven 
( \ - . Illustrations. 

/V\ 1 consideration, to give to B Rs. 1,000. This is a void 

precis o i This'b ^ ^ «• 

freely iiVen the agrccmrtit was 

^ ^ll\ A ^ ‘X^rcement >s a contract notwithstanding the inadequacy of the consideration 

agrreml^’l 'O- hisSlo .he 

conndeH,:^, nL''^/cotcnmr ftcdy''",iv c'n!’"'' ‘"'o — ' ” 


NOTES. 

193/ I. ah. 865. In order to keep alive a time- 
barred debt, tlie promise to pav must be cx- 
Pffsscd in unequivocal terms. 1939 Lah. 466. 
When a promise to pay falls under S. 25 (3) 
It constitutes a valid agreement for the pur- 
po.se of suing, whether there is a fresh con- 
sideration for the promise or not, and it is 
immafcrial whether the debts covered thereby 
are within limitation or not. 40 P.E.R. 6S9 

,'T^ln'^? 19^0 N.L.;. 607; 

1939 A.M.L.J. 147 . 3 25 (3) requires that 
the person renewing a time-barred debt must 
be either the person himself or his agent 
generally or specially authorised in that be- 
half, A (le facto guardian of a minor is 
not generally or specially authorised to renew 
a fimc-harrcd debt and has therefore 
no poycr to renew .a time-harred debt 
41 Honi.r..K\ K96=I0.?Q Bom .Ifa 

> M. L. J. 682! 

N. 2:> (3) makes a debt recoverable only 
when a certain form of acknowledgment is 
made as regards a time expired debt. It 
does not albiw the institution of a subscf|uent 
suit, where a <Icl)t was held irrecovcrahic in 
an earlier suit owing to the minoritv of the 

O. W.N, 1034. S. 2.5 (3) applies only to 
a case in which there 15; an express promise 
t^> pay and has no application to a case where 
an implied promise is inferred from a mere 
acknowledgment. 1931 A.L.J. .56; 1932 A. 
L.J. 279, In order to comply with the 
terms of .S . 2.5 (3) there must he an express 
promise to pay a timc-I>arre<l debt. If there 
arc two dcht.s, one barrctl an<l the other not, 
the promise to pay the la'tcr cannot be inter- 
preted as a promise to p.ay the former. Nor 
can a promise to pay an imaginary debt be 
interpreted as a promise to pay a barred 
debt. Where in licit of the time-barred 
rcmiitance.s of money a mortgage is execu- 
ted, a promise in writing in the mortgage- 
deed to repay the consideration money can- 
not be said to be a compliance with S. 25 


(3). when there was in fact no consideration 
for the mortgage and the transaction is found 
to be benami. 1941 Cal. 449. The mere 
mention of a debt in the schedule of creditors 
cannot amount to anything more than a mere 
acknowledgment. It cannot by any stret^ 
of language be held to contain in itself a 
promise to pay. 18 Lah. 562=39 P.L.R. 
^>71^ — 1937 Lah. 382. See also 1938 Bom. 
460=40 Bom.L.R. 1010; 171 I.C. 96; 51 L. 
W. 520=1940 Mad. 678=(1940) 1 M.L.J. 
682. But see 1939 A. M.L.J. 137. The 
promise referred to in S. 25 (3) must be 
an express one and cannot be held to be suffi- 
cient if the intention to pay is unexpressed 
an<l has to be gathered from a number of 
circumsi.anccs. In other words there must be 
a distinct promise to pay before a document 
can be said to fall within the provisions of 
S. 25 (3). 51 L.W. 520=1940 Mad. 678 

= (1940) 1 Ar.L.T.682. But 1939 A.M. 
L.J. 137; 1939 Lah. 486. Where the debtor 
proposes in a letter to pay a time-barred debt 
by monthly instalments and remits some of 
the instalments as proposed, the acceptance 
of the instalments by the creditor constitutes 
acceptance of the proposal by conduct so as 
to convert the proposal in’o a 
within the meaning of S. 25 (3). I9w 
Rnng.L.R. 377=1940 Rang. 159. Where a 
newly admitted partner, along with the 
ing partners, acknowledges that on a 
cular day a particular amount is due trom 
the partnership to their creditors, ®‘.” . . 

acknowledgment docs not contain a ’• 
promise to pay the amount, the par j 

not be said to be doing anything . 
merely aclmowledging the tJic 

amounts which stand in the * ' j 
existing firm, and the fiim» 

not create a new contract so a* same, 

there being no 'where a 

claim i.s barred by statute '"h^rlod 

express promise can L. 164. 

of limitation. 161 I.C. 
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NOTES. writing cannot form the basis of a suit as it 

But for a promise to pay a timc-barred debt does not amount to a new contract I 

to be a good consideration, it is not neccs- C. ^15=1930 N. 236. An acknowiedgmeni 
sary that the debtor must expressly state even when it is not made to any creditof mav 
that he was renewing a barred debt. 1936 if unconditional amount to a nromis^ tT ^ 
L. 1016. Se, also 1937 Lah. 612. I. is not however highly neces'ar^ to famine the 
necessary that an agreement to pay circumstances of each case to see Xlher 
a debt barred by the law of limita- there is anything m conflict wbh sf.rlT" 

tion should refer in terms to the ference. \Vhere fhe deb or mXs aT 

barred debt. 1938 Rang. L. R. 6= ment for the paymfnrof a dehf I 

1938 Rang. 134. Unless a promise to pay is body else it ctST be held .h^ 

m wr, ting it cannot f?'> within the purview promised to pay the debt h mself alTa^frish 


of S. 25 (3). 174 I.C. 374=1938 Nag. 180. 
See also 18 Lah. 562=1937 Lah. 382; 1941 
Nag. 100. Wherever there is a balance struck 

« • . M m ^ . 


contract cannot be inferred. 1932 M W N 
2=1932 M;. 219. “Limitation" in S 2^0; 
U) means limitation of time as prescribed by 

Tnj^ i._ A — A * A ^ y 


and inj^=res. has been fixed or agreed to be the' law' oV iimitZn'’' "l"^ 

rr' Lln^' t ^ iudoMob, comes undeT'me 


to mean a promise to pay within the mean- 
ing of S. 25 (3). I.L.R. 1938 Lah. 193^ 
1938 Lah. 234 (F.B.). But see 1938 Bom. 


meaning of S. 25 (3). 50 C 974--2g r 

14 B..3P0. A pro- 


m=40 Bom . i;. R . Idl 0 . Where a balance nti'sV in w;i,t"g' „ \ A P™- 

i.s struck in the account book of a creditor even if the ommi«vn/;c ^ >s valid 
and is followed by the words ■■hu,i rahe fene” debt is barrel ^ J C 'c I 

Signed by the debtor, the document is an 269* 21 I C 2U— lA r'l t Si"/' 

"agroement" and not a mere “acknowledg- 49 f >=25 a t ] h 

munt". as it contains a promise to pay. 41 where' an ackJwled.'^^^^ 

P.L.R. 191=1939 I^h. 486. But rJc 40 been m 

Rom.L.R. 4; (1940) 1 M.L.J. 682. S. 25. cannot iL* ireVd f ^ 

Cl. (3) should he liberally construed. pay even though O 

129 I.C. 545=1931 A. 154. Construction of ditional 1933 A I 7 no 

Cl. (3). 57 C. 394=33 C.W.N. 965=1929 1 C 175 An . ’^5=144 

C. 444; 112 I.C. 740. Scope of Cl. (3). imnor s a nmm/ln 7 """ acknowledgment 

See 27 A.L.J. 901 = 119 I.C. 109=19^ b7sTs of a s?iU 

A. 586. An express promise to pay a por- time barred Mu- an acknowledgment of 

tion of a debt is not sufficient and cannot distinct nromi^* tn "“r enntam 

provide a good cause of action in regard to requirements of S 2? r ^ 

the portion for which there is no express AM amT a suit is not n,?;L- n" Contract 

promise. If a person promises to pay a por- 141 I.C. 617=1933 I W 


.ion of a barred deb,' be can only be sued p/L. Rr ’ 252: Oral n^om,- e no. s, ^ 
for that portion and not for llic whole debt. Sfi I.C. 942=1^5 nj? 

51 L.W 520=1910 Mad. 078=(1910) 1 M. debtor prm^^ed „av hv a of '' 

person to be profits of a business, '/n’/Ohat the'^nlainfiff 
charged therewith in S. 25 (3) arc wide could not recover in any other wav ^ 14 T 
enough to cover the case of a person who C. 133=16 C.W.N. 636. Thr* promise mav 
agrees to become liable for the payment of f>e ahsolule or conditional. The whole of 
a debt due by another and nerd not be limited promise whether free or cloeeed win, 

to the person who was indebted from the » condition gives the cause of actinn ia 

/m'.m'Tw-V '.-A':, -^20=1940 5rad. 678= C.W.N. M6. The nrw prUse is the 

(1941) 1 M.L.J. 682. See also 40 Bom.L. measure of the crerlitor's right 14 T c 
R. 896. .S. 25 (3) of the Contract Act 133=16 C'.W.N. 636, See also 38 C W 

rerimrcs th.at in the case of a timc-barred 253=1934 C. 178. iafra. A promissorv 
debt there should be a promise in writing to »ot<.‘ executed in renewal of a former note 
pay the barred debt. An acknowledgment of barred by limitation is a promise 

the debt in a sale-deed is not sufficient for wriltrig to pay a debt of which the credi- 
ihat purpose. 1930 L. 985. A contract enter- fpr might have enforced pavmcnt hut fnr 


- ';.ave enforced payment b„V 

cd info by a minor, being null and void, its hnutation within the meaning of 

subse(|ucnt ratification by the minor on attain- i , ' Contract 7\ct. The 

ing the age of majority cannot form a valid n knowledge or want of knowledge 

coiPracf on which a suit can be maintained *"/•' u«dcr the prior note has be- 

Thc consideration which passed under the barred has nothing to do with the 

earlier contract cannot be imported into the liability under 

contract into which the minor entered on lu knowledge of 

attain-ng majority. S. 25 has no application condition of his liability 

to the contract of this kind. 177 I C 388= ^ (3) would be to read into the 

193g T nh KO vr/fv. 1017 n \x/ XT ->4, words ot the statute somotliino' wbJri. ic 


Lah. 159. Aec also 1937 O.W.N. 341 ih-rr ^ n ? r xV^ '^hich is not 

= 1937 Oudh. 300. Where the debtor writes r Sio-^ 017 ' ’^7 1. 
to the creditor acknowledging his liability ^.L.J. 

to pay a debt which is timc-barred but the hand • c executed a 

ICvr floe, no. con.aio proviso pay, ,hc 'Sl S 
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Tse CivlL' Cot^Rt ^AKi/Ai (Imperial Acts). 


Agreemcjit in restraint 
n^arriage void. 

Agreement in restraint of 
trade void. 


ts. 26 

26. Every agreement in restraint of the marriave 
of any person, other than a minor, is void 

27 Every agreement by which any one is res 
trained from exercising a lawful profe Jon, Lde or' 
business of any kind, is to that extent void 


NOTES. 

time barred, held, that the note contained 
a distinct promise to pay tile amount in 
writing and signed by the defendants as con- 
templated by S. 25 (3) of the Act; but 
that they vycre not personally liable because 
under the law, their liability was limited to 
the assets which had come to their hands 
and a promise to pay tlie debt personally 
would bo without consideration. (5l A 
983. Rcl. on.) 148 I.C. 1305=38 C.W.N.* 
253—1034 C. 178. A suit lies on a written 
promise to pay a barred debt under S. 25 

^''^2=1923 T. 481; 14 I.C. 
133=16 C.W.N. 636; 20 I.C. ^39=18 C. 

^9*7=41 I.C. 915; 37 
C.W.N. .326=1933 C. 658. 

Joint Hindu Famit.y and Minors.— Debt 
by manager — Promissory note by junior 
numibcrs. validity of. 41'M.L.J. 567=66 
I.C. 155=45 M, 345. Sec olso 6 Pat.L.J. 
121=2 Pat.L.T. 203. A pro-note passed 
by a Hindu father or grandfather for a time- 
barred debt is enforceable against him and 
after bis death against bis sons or grand- 
sons. 34 Boni.L.R. 1005. A promise to 
pay a barred debt by a manager of a Hindu 
family who is not the father of a junior 
member of a joint Hintlu family, is not 
binfling on sticb junior member. The ques- 
tion lies within the region of (lie Hindu Law 
and not of the Contract Act. S. 25 (3). 
Contract Act, docs not apf»Iy to such a 
case. 1937 Nag. 327. Where the f)Ctition- 
cr enters into a money bond not to raise 
personal loan but only to pay off bis deceas- 
ed father's timc-harrcd debts, a decree on 
the bond can be passed only against the es- 
tate of the deceased in bis bands, but no 
personal decree can be passed against the 
petitioner. 177 I.C. 388=19.38 Lab. 159. 
Section 25 (3) applies to the case of a minor 
executing a promise in writing to pay a debt 
of his guardian. 65 I.C. 716=1922'N. 250. 
But jcc 1934 Pcsb. 123 (Minor on attain- 
ing majority is not legally capable of rati- 
fying contracts cntcrcfl into by him during 
his minority), f/uardian of minor cannot 
make a valid promise (o pay timc-barrcd 
debt. 1928 C. 850=115 I. C. 263. A 
barred debt is a good consideration for a 
sale. 21 I.C. 69. In order that a valid 
contract may be constituted under S. 25 (3) 
It is necessary that the statement should be 
in writing and should be signed by the per- 
son charged therewith or by the agent 
generally or specially authorized. 21 A. 
L.J. 713=75 I.C. 309=1924 A. 12; 61 P. 
R. 1893. Mortgage of partnership pro- 
perty by one partner — Binding character of 
niortgage disputed by the other partner — 


declaration of m- 
yalKhty of mortgage as regards the disout 
mg mortgagor's share-Effect of 10 rw 
N. 193=28 M.L.J. 448=2^‘ ?fc. 92^('^: 

A mortgage was executed by a oer- 
son after attaining majority and part of^the 

mortgage was the pay- 
ment by the mortgagee to a creditor of the 
mortgagor, who had advanced money dur- 
ing the mortgagor’s infancy. In a suit by 
the son of the mortgagor challenging the 
mortgage, hc/d, that payment by the mort- 
.gagee to the creditor was a valid considera- 
Uon. [49 A. 137 and 1928 A. 440 (F B ) 

) I C 224=1933 A.Lj: 13^ 

Bond of Hindu son to pay 
father s timc-barred debt— To what extent 
valid. See 51 A. 983. 

Sec. 26. — .An agreement to pay a woman 
certain annual allowance only "until" death 
or re-marriage or “during widowhood" is 

16 I.C. 13=10 A. L.J. 185. 
A kabinnamah by which a Mahomedan hus- 
band authorizes his wife to divorce herself 
from him in the event of his marrying a 
second wife, is not void under S. 26. A 
Mahomedan husband may delegate to his 
wife power to divorce on certain conditions. 
31 I.C. 562=19 C.W.N. 1226. A custom 
to paj- a bride price, while marrying a major 
girl is immoral and in restraint of marriage 
and is therefore unenforceable. 58 I. C. 
167=1 L. 574. An agreement for payment 
of money spent on the boy’s education if he 
married another during the lifetime of his 
wife is void. 7 L.B.R. 3(H=24 I.C. 777. 
S. 26 is not restricted to the case of the first 
marriage only but also applies to a person 
alrca<lj married. 7 L.B.R. 304=^ I.C. 
777. Contract by husband to live with wife 
and not take another wife — Breach — Dama- 
ges recoverable bj’ suit. 15 I.C. 915= 
(1912) 1 U.B.R. 108. A condition in a 
wakf to the eflFect that If the widow of a 
sharer rc-married, she would forfeit _ her 
right to the profits under the wakf is 
illegal nor improper. 9 O.W.N. lOS— 13V 
I.C. 292=1932 O. 108. , , 

Sec. 27.— Construction of teyms of a 
document relating to sale of goodwin. - 
47 M.L.r. 657=26 C.W.N, 345=48 C. 

1030=48 LA. 508 (P.C.). ,otai 

C. 177. S. 27 contemplates not only a *o 

but a partial restraint also. to 

quiring the defendants to sell ^rtial 

I!;'': 

r ele?. '"J. “direc... or in- 



1881 


S. 27] 


The Indian Contract Act (IX of 1872). 


Exception i. — One 

Saving of agreement not to 
carry on business of which 
good-unJl is sold. 

carries on a like business 
reasonable, regard being 


who sells the good-will of a business may agree with 
the buyer to refrain from carrying on a similar business, 
within specified local limits, so long as the buyer or 
any person deriving title to the good-will from him, 
therein : Provided that such limits appear to the Court 
had to the nature of the business. 




LEG. REF. 

* Exceptions 2 and 3 were repealed by S. 72 
and Sch. II of Act IX of 1932. 

NOTES. 

directly engage in any other sardine business 
whatever in the Dominion of Canada” it 
cannot be said that a shareholder in a com- 
pany carrying on such business or being a 
partner therein is necessarily a breach of the 
covenant. The phrase "directly or indirect- 
ly IS not void for uncertainty. It is to the 
advantage of the public to allow a trader 
who has established a lucrative business to 
dispose of it to a successor by whom it may 
be efllciently carried on. In cases where 
the purchaser, for his own protection, ob- 
tains an obligation restraining the seller from 
competing with him within bounds, which, 
having regard to the nature of the business, 
are reasonable and are limited in respect of 
space, the obligation is not obnoxious to 
public policy, #nd is capable of being en- 
forced. This principle is applicable even in 
the rase of an important public company 
where the covenant is entered into by a ma- 
naging director holding shares in the com- 
pany. The same result may well follow in 
a case where, instead of selling the under- 
taking, the shares or stock of the company 
or a large interest therein is being sold, and 
niore of the directors or managers 
of the company, being interested in the sale 
are willing, in order to enable the transaction 
to go through, or to obtain a belter price, 
to enter into restrictive covenants with the 
purchaser. Where there is a good will to 
be protected, a covenant in restraint of 
trade, even when imposed as a condition of 
employment, may be so framed as to give 
adequate protection not only to the covenan- 
tee himself but also to his successors in the 
husines.s, although it may be necessary for 
that purpose to impose a restriction upon the 
covenantor for the remainder of his life. 
The onus of establishing that such a coven- 
ant is injurious to the public in the sense 
that it is calculated to produce a pernicious 
monopoly is upon the party who attacks the 
covenant. When the Court is satisfied that 
the restraint is reasonable as between the 
parties, and that there arc no reason- 
able grounds for holding that the 
restriction is likely to produce a 
real monopoly, it is impossible to say that 
the public interest is affected. 196 I.C 871 
=53 L.W. 266=1941 P.C. 75 (P. C.). 
Vyhere the hvo branches of the profession, 
vis., barristers and solicitors, are amalga- 
mated in a place, an agreement by a barris- 
ter not to practise for a reasonable time is 
C.CM.— 236 


valid and its breach can be restrained by an 
injunction. 19 I.C 822=17 C.W.N. 215 
llie right of free contract can- 
not be ignored by Courts of law without an 
express statutory prohibition. 34 I C 441 
See also 130 I.C. 482=1931 A. 539.' An 
agreement between the neighbouring land- 
owners that market for sale of cattle shall 
not be held on the same day on the lands 
ot both IS not void under S. 27 . 37 A 
21^27 I.C. 871 = 13 A.L.J, 281. 

Contract in restraint of trade— Test of 
VALIDITY — Onus. — A contract which is in 
restraint of trade cannot be enforced unless 
** reasonable as between the parties* 
(D) It is consistent with the interests of the 
public. When a covenant in restraint of 
trade is called in question the burden of 
justifying it is laid on the party seeking to 
uphold it. 150 I.C. 232=I9.k4 P.C 101— 
66M.L.J. 510 (P.C.). 

.Aoreement retwfj-n traders for mutual 
RENEFIT.— Two owners of factories entered 
into a partnership to avoid competition. It 
was mutually agreed that only one factory 
namely, that of the defendant should be 
worked at first and that after deducting the 
cost of making, the balance should be dis- 
tributed between the parties in certain pro- 
portions, It was also provided that, if 
there was a larger demand, the second fac- 
tory should also be worked by mutual agree- 
ment. One of the parties having instituted a 
suit for account. Held, that the agreement 
satisfied the definition of partnership and 
held, that it was not void under S. 27 of the 
Contract Act as being in restraint of trade 

146 I.C. 1030=1934 L. 110. 

Purchase of i-rotection aoainst mere 
COMPETITION — Leoality OF. — Covenants res- 
trictive of competition arc sustained when 
they are ancillary to some main transaction, 
contract or arrangement and necessary to 
render it efTcctivc. But a bare covenant 
not to compete cannot he upheld. Where 
the agreement between the parties was. in 
substance, nothing more or less than a con- 
tract whereby in consideration of a sum of 
money the appellants undertook for a period 
of fifteen years not to engage in the busi- 
ness of brewing beer and to confine them- 
selves solely to the business of brewing sake. 

that the agreement was open to the 
objection that it constituted a purchase of 
protection "against mere competition"; fur- 
ther, the restrictions on manufacture not 
being confined to any particular place, the 
covenants could not be held to be reasonable 
[(1919) A.C. 548, Ref.) 1934 P.C. 101= 

66 M.L.J. 510 (P.C.). 
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28. Evciy agreement, by which any paity thereto is restricted absolutelv 

» Hom enforcing his rights under or in ^ 

Agreements in restraint of rnntiart hv j* any 

legal proceedings void. contiact, by the usual legal proceedings in the ordinary 

u- • u ■ the time within which he may 

thus enforce his right?, is void to that extent. ^ 


NOTES. 

Exctptton (1).— Good will, wliat is— Res- 
traint of trade, what amounts to. 39 I.C. 
177=21 C.W.N. 979. A contract by a 
theatrical party with the plaintiff not to 
play anywhere else or in any other theatre 
in any town fill the termination of the 
period in fiuo'^iion. is void as being one in 
restraint of trade and no injunction can be 
issued against the company restraining per- 
formance in anv other place. 14 I.C. 215 
= 16 C.W.N. 534. Where one of two ri- 
val cooly-stippliors agreed not to supply 
coolies in consideration of the latter paying 
Rs. 50 montlily to the former, the agree- 
ment was void as being in restraint of trade. 
21 l.r. 768=1914 M.W.N. 108 : 70 I.C. 
881 = 1 Rur.L.T. 72; 33 I.C. 238. Where 
a claim is found on tort, Ss. 23 and 27 do 
not appl\'. A combination amongst the tra- 
ders of a particular locality to <Io business 
only amongst their members to pay part of 
tlic profits to a common fund, etc., and Icvj’- 
ing of certain penalty for tlic lireach of the 
conditions docs not offend against the pro- 
visions of Ss. 23 atifl 27 and is not action- 
able />cr sr merely because it brings profits 
to flicm and indircclb' hurts a rival in trade. 
1931 A. 83=53 A. 316=1931 A.L.T. 84. 

CoNTKNCT OF Prrson At. S^RVirK. — Provi- 
sion against service elsewhere valid. 64 I. 
C. 794=11 P.R.R. 26. The agreement of 
a plaintiff not to set up a business in con- 
si<Ierafion of wliich the defendant promised 
to pav a certain sum for life was held to 
]>c void as in restraint of trade. 33 I. C. 
238=8 r^.R.R. .189. 

Sec. 28. — Agreements ousting iurisdic- 
tion of Courts are not valid. 1 A. 267. Sre 
also 1935 Nag. 48. No man can exclude 
himself from tlic protection of Courts hv a 
contract entered into with another. 42 R. 
.380=22 C.W.N. 601=35 262=45 

T.A. 61 fP.C.). .S'cc a/frt 1935 N. 48. 

Compromise of rloiihtfnl rights arising out 
of a previous contract is valid. 94 I. C. 
371 = 1926 S. 202. Contract for purchasing 
and sending goods from one place to another 
— riaiisc treating all legal disputes as hav- 
ing arisen at one place only — Not an agree- 
ment in restraint of legal proecetlings. 49 
M.P.J. 189=90 I.C. 1019=1925 M. 1145. 
Clause cutting down period of limitation 
for suit is enforceable. 27 C.W.N. 955= 
1924 C. 186; 16 T.C. 1001 = 14 Bom. L.R. 
741 : 38 R. .344=15 Rom.I..R. 948; 11 R. 475 
=1934 R. 15. Rut .rcc 11 T.C. 756; 32 I.C. 
937. Sre oho 91 I.C. 622=1926 R. 3; 1.38 
T.C. 793=34 Rom. L.R. r>34=1932 B. 330; 
1931 S. 124; 1931 A. 273. Agreement to re- 
fer to arbitration before going to Court may 
be given effect to by stay of proceedings in 
Civil Court. See 34 B. 13; see also 1937 A. 


650; 120 I.C. 826; 156 
I.C. 2/7=37 Bom. L.R. 157=1935 B 198 
(Agreement to select one of two competent 
tribunals for disposal of disputes is valid) 
But an agreement referring a criminal matter 
with a view to stifle prosecution. 37 C.W. 
N. 749—1933 C. 817. Where a dispute arose 

between a contractor and a Railway Company 
over rates charged by the former for the 
construction work done by him and the 
contractor’s claim was disposed of by the 
Chief Engineer of the Railway, who was 
also the person whose decision on disputed 
claims was agreed to by the parties as final, 
the Court, before it can be called upon to 
li<)l<( any expression of opinion by such an 
Engineer as final and conclusive between 
the parties, must at least be satisfied that 
the person wa.s conscious of the fact that he 
was called upon to exercise that power, and 
was exercising that power with the sense of 
responsibility and judicial independence re- 
<|uired for the purpose. 1935 M. 356=41 
L.W. 130. S'cc also 1933 S. 347; 139 I.C. 
362=1932 O. 265. An agreement with the 
Secretary of State by which the plaintiff 
undertook to abide by the decision of tlie 
Deputy Commissioner in all matters relat- 
ing to the contract is valid; the Deputy Com- 
missioner is not the agent of the Govern- 
ment and it cannot be regarded as a refer- 
ence to a party to the contract. 139 I.C. 
362=9 O.W.N. 563=1932 O. 265. VVliere 
in spite of the fact, that, under the ordinary 
provisions of law, a particular Court would 
Iiavc jurisdiction, the parties provide by their 
agreement that another Court to the exclu- 
sion of the former Court shall have juris- 
diction to a<ljudicate upon the disputes aris- 
ing untlcr the agreement of the partie^ such 
an agreement is illegal. But. if such an 
agreement specifies the place where the terrns 
of the contract have to be carried out, m 
other words where, according to the tacts 
stated in the agreement, the cause of acbon 
is deemed to arise, the agreement is legal. 

122 I.C. 488 (2) = 1930 L. 61 . 

32 Bom. L.R. 43. 

Where two Courts have jurisdiction to try 
a case, there is nothing contrary to public 
policy in an agreement between 
disputes between them should be tr'cd at 
place rather than at another. It ^ ‘ 

natural that a big company which has 

all over the country should enter into 

ments with its agents that head 

be tried in a place where it has ‘jf 

office, and if the agents compe- 

should be tried by one out of two 

lent tribunal, they Act. 

agreement. Nor does a Hti- 

prohibit an agreement which rcst^ts^ j 

gant to one Oiurt out of two. O) / 
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Exception i.— This section shall not render illegal a contract by which Hvo 

Savings of contract to refer persons agree that any dispute which may aiise 

to arbitration dispute that may them in respect of any subject or class of 

subjects shall be referred to arbitration, and that only 

able in respect of the dispnte lo .Trred —ver- 

^[When such a contract has been made, a suit may be brought for its specific per- 

Suits barred by such contracts. other than for such specific performance 

bv 4 t recovery of the amount so awarded, is brought 

mhirh th^ ^ch party in respect of any subject 

___ E xception 2 .— Nor shall this section render illegal any contract in writing, 

LEG. REF. 

The second clause of Exception \ to S. 28 is 
rcfwalcd by Act I of 1877, throughout British 
India. The clause is, however, printed here in 
Italics, because the Contract Act is in force in 
certain Scheduled Districts to which the Specific 
Rcurf Art dors not upp]y« 


NOTES. 

247=1937 Nag. 334. An agreement that 
the parties to an arbitration will not raise 
any objections whatever to the award is 
opposed to the spirit of S. 28. 117 P R 

1?>6=34 I.C. 192; 32 Bom.L.R. ^ fee 
also 6 M. 368. Agreement to be bound by 
award beyond tlic scope of the dispute 
whether on a private reference or one made 
through the Court in a pending suit would 
he voUI. 102 I C. 183 (11 S.L.R. «; 13 
S'-K- 75 Foil.; 1925 P.C. 293, Rcl. 
on). A harrister-at-Law practising as an 
advocate in the High Court is not disenti- 
tled to sue his client for recovery of fees 
due. 1933 A.L.J. 4Sl (F.B.) (25 A. 509 
overruled). 55 A. 570=143 I.C. 727=1933 

Agreement not to appeal, when 
•’^5* * 267; 6 M. 368; 

6 B. ^28; 33 C. 1169; 1 C. 466. An agree- 
ment not to appeal again.st a decree is not 
void and is not prohibited by S. 28. Where 
in a suit by the lessor for ejectment and re- 
covery of rent and cess the lessor obtained 
a decree for the latter relief while eject- 
ment of the lessee was refused and both the 
lessor and the lessee subsequently drew up 
an agreement by which the lessee accepted 
the decree and paid the decretal amount. 
/{eld. that as the parties had agreed to treat 
the decision as final it must also be held that 
they had agreed by implication that neither 
party should prefer an appeal against that 
decision and the decree being partly in favour 
of both, each party gave up something in 
i3vour of the otiicr inulcr the sgrccnicnt 
which was therefore valid for consideration. 
1934 P. 644. Restraint on execution of de- 
cree is void. 44 M. 919=41 M.L.J. 316= 
69 I.C. 337 (F. B.). But 7 A. 

124. Clause in bill of lading providing suits 
for loss to be brought within one year 
valid. 34 Bom.L.R. 634=1032 B. 330 
d/so 133 I.C. 77=1931 S. 124. But see 
also 54 A. 573 (F.B.). So also condition 


in a maintenance deed restraining suit for 
more than one year's arrears at a time is 
valid. 36 C. W. N. 555=1932 C. 720. 
.A condition in a Life Insurance Policy 
that no .suit shall be brought on the policy 
after one year from the death of the assured 
Jf void. See 11 I.C. 756=4 Bur.L T 173 

V J>22—]92(i R. 3. But see also 14 
Bom.L.R. 741; 38 B. 353; 3 R. 383. No 
one can contract himself out of the statute 
of limitation and consequently wlicre the 
result of a compromi.se is that the limitation 
provided by law is extended it is open to 
the judgment-debtor to plead that the decree- 
holder’s application was barred hv limita- 
tion. 54 A. 573=1932 A. 273 (F B ) 
Exception 1.— .SVc 1929 S. 55; 1932’ O 
265; 1937 A.L.I. 823=1937 All. 650 Ag- 
reement to select one of two competent 
tribunals for disposal of disputes. The 
parties to a contract one of whom resided 
in Bombay and the other in lalgaon agreed 
between themselves that if any dispute arose 
between them in respect of their business 
under the contract, the same should be re- 
^rred to the Bombay High Court or such 
Courts in the Town and Island of Bombay 
as had jurisdiction in the matter. The con- 
tract having been broken, a .suit for damages 
was filed in the sub-Court at lalgaon. The 
defendant objected and pleaded that under 
the agreement the suit could only be tried in 
Bombay. HeJd, that the agreement was not 
void under S. 28. Contract Act. but perfect- 
ly valid and consequently the suit could be 
tried only in Bombay. 37 Bom.L.R. 157 
If either of the parties to a cause desires 
to substitute another mode for the trial of 
Ihc suit tlian the one provided for in the 
Code, and if in pursuance of it an offer is 
made by one party aiul accepted bv the 
other, with knowledge and consent of’ the 
Court, that is a binding contract between 
the parties, and they cannot be permitted to 
withdraw or resile from it. unless it is alleg- 
ed and proved that there has been fraud or 
collusion or non-performance of the act by 
which decision of the Court was agreed to 
be arrived at. 10 Mys.L.l. 269 (47 A 456 
Ref. to) . ‘ ’ 

Exception 2.— An agreement that award 
will not be opposed or objected to is void 
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Saving of contract to refer 
questions that have already 
arisen. 


Agreements void for un- 
ertainty. 


[S. 29 

by which two or more persons agree to refer to arb-'Ua- 
tion any question between them which has already 
arisen, or affect any provision of any law in force for 
the time being as to references to arbitration. 

29. Agreements, the meaning of which is not 
certain, or capable of being made certain, are void. 

Illustrations. 

(a) A agrees to sell to 5 “ a hundred tons of oil.” There is nothing whatever to show what 
kind of oil was intended. The agreement is void for uncertainty. S whatever to snow What 

of ^ one hundred tons of oil of a specified description, known as an article 

ot commerce, rijcrc is no uncertainty here to make the agreement void. 

'Ti ' h cocoanut-oil only, agrees to sell to B " one hundred tons of oil ” 

The nature of A s trade affords an indication of the meaning of the words, and A has entered into a 
contract lor the sale of one hundred tons of cocoanut-oil. 

(rf) A agrees to sell to B ” all the grain in my granary at Ramnagar.” There is no un- 
ccertainty here to make the agreement void. 

(c) A agrees to sell to B ” one tliousand maunds of rice at a price to be fixed by C”. As the 
price IS capable of being made certain, there is no uncertainty here to make the agreement void. 

'TU • ^ '! .‘‘Srecs to sell to B “ my white horse for rupees five hundred or rupees one thousand.” 

Ihcrc IS noiliirig to show which of the two prices was to be given. The agreement is void. 

30. Agreements by way of wager are void ; and no suit shall be brought for 
. , ^ recovering anything alleged to be w'on on any wager, 

v^jrcemenisby way of wager qj. entrusted to any person to abide the result of any 

game or other uncertain event on which any wager 

is made. 


NOTES. 

being a contract not to enforce rights con- 
fcrre<l by the Arbitration Act in respect of 
the contract to refer. 42 I.C. 706=11 S. 
L.R. 43. 

Sec. 29. — A contract is not indefinite by 
reason of the omission to fix maximum 
limit of purchase, and the Court will reject 
the dishonest claim for damages on the 
alleged failure to comply with large and 
unreasonable orders. Where there is a con- 
tinuing contract to supply goods as orders 
arc received, the obligor can withdraw from 
the transaction before any particular order 
is received after giving notice to the other 
party. 34 I.C. 520=18 Bom. L.R. 217. 
See also 1937 M.W.N. 760. Terms for 
renewal of lease — Vague and uncertain — In- 
operative in law. 33 I.C. 448= 20 C.W.N. 
948; 1 Pat.L.J, 238=34 I.C. 482. See 
also 25 N.L.R. 131 = 1929 N. 194. A co- 
venant of partnership giving one party the 
right of specifying the share of profits to 
be assigned to the otiicr and affording not 
the slightest indication as to the proportion 
of losses which one party is to bear in the 
partnership is void for uncertainty. 31 I. 
C. 632=18.i P.W.R. 1915. An instrument 
is not void if it is capable of being made 
certain. 305 P.L.R. 1913=20 I.C. 812. 
Letter to creditor holding oneself liable to 
sums to be advanced to another is not void for 
uncertainty simply because no bmit is 
mentioned as to time or amount. 1937 M. 
W.N. 760. A contract to execute a deed 
(kobala) “containing the necessary stipula- 
tions” is not void for uncertainty. 105 I.C. 
527=1927 C. 889. Such a contract orUy 
means that the deed should contain the sti- 
pulations for sale implied by law and enu- 


merated in the Transfer of Property Act. 
1927 C. 889. An agreement to pay rent 
in cash without the rate being definitely 
fi.xed, is void for uncertaint}’. 55 I.C. 78= 
1920 M.W.N. IS. Agreement to pay 
something for collection of old debts with- 
out specifying amount — Whether enforce- 
able. 31 I.C. 783=29 M.L.J. 749. Where 
a document is capable of two contrary inter- 
pretations or practically incapable of inter- 
pretation at all, and therefore it is not pos- 
sible for the Court to allow the document to 
he enforced, it is void for uncertainty. 63 
I.C. 48=4 N.L.J. 67. A personal coven- 
ant to convey land which is too vague and 
indefinite in its nature is invalid and inope- 
rative in law. 1 Pat.L.J. 238=3^. C. 4^- 
For other illustrative cases, see 22 M. 96; 
II M. 206 ; 5 C. 175; 31 C. 667. 

Sec. 30.— Section applies only to p«- 
vent a case based on contract, oee 19 
M . 434 and cases referred to therein. 
"Wager” means what is indicated by tne 
words “gaming and wagering m hJigfsn 
law. 29 C. 461 (P.C.).. The esscn« of 
gaming and wagering consists in the agr«c 
ment that one party is to win and 
part>- is to lose upon a future event, whi^ 
at the time of the agreement is of 
:ertain nature, that is, that if the u 
.vent turns out one the plaintiff -s 

win. and if it turns out ® 'l^Ygen'o? 

contract, neither pay the 

Form the contract itself, % both 

liffcrences. The common ‘otOTtiOT^o^ 

)arlics at the time of, IJve delivery 

ract must be not call specula- 

rom or to each other. But me . 
jon is quite different from wager 
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This section shall not be deemed to render unlawful a subscription, or 

contribution, or a^eement to subscribe or contribute, 
made or entered into for or toward any plate, prize 
or suni of money, of the value or amount of five hundred 
awarded to the winner or winners of any horse-race. 

Nothing in this section shall be deemed to legalize 

any transaction connected with horse-racing to which 

the provisions of section 294 of the Indian Penal Code 
apply. 


Exception in favour of cer- 
tain prizes for horse-racing. 

rupees or upwards, to be 


Section 294-A of the Indian 
Penal CJodc not affected. 


NOTES. 

is no law against speculation as there is 
against gambling or wager. Speculative 
transactions have therefore to be carefully 
distinguished from agreements by way of 
wager. 39 Bom.L.R. 1083. To make a 
contract a wagering contract, there must be, 
from the outset, a common intention of the 
parties to the contract to make and accept 
no delivery and to deal only in differences. 
A subsequent agreement to the effect that 
buyer has no longer right to demand deli- 
very and tlie seller is no longer obliged to 
give delivery does not make the contract a 
wagering one. 26 N.L.R. 125=1930 N. 
111. Scif also 60 C. 856=1933 C. 759; 27 
A.L.J. 1140=1929 A. 890=51 A. 1027; 
1929 R. 241; WO A.L.J. 48=1940 All. 
182; (1940 ) 2 M.L.J. 997; 1929 A. 134= 
1929 A.L.J. 262 ; 7 R. 200; 138 I.C. 543= 
1932 L. 273; 39 Bom.L.R. 1083; 13 L. 766 
= 1932 L. 356* 1934 L. 85 (Masaratta 
contracts, being in the nature of Tejmaitdi 
transactions are wagering contracts). See 
also 1936 L. 215. ‘Mandi’ contracts can- 
not be held to he wagers merely on their ap- 
parent nature and characteristic, without 
proof of the facts that the common inten- 
tion of the contracting parties at the time of 
entering into the particular contract in ques- 
tion was to deal only in differences and in 
no circumstances to call for, or give, deli- 
very. 1938 Lah. 825. Whether a contract 
is a wagering one depends upon the inten- 
tion of the parties at the time when the 
contract is entered into. The mere fact 
that contracts are highly speculative is in- 
sufficient to render them void as wagering 
contracts. 124 I.C. 453. As to the mean- 
ing of the word, see also 9 B. 358; 7 Bom. 
L.R. 154; 94 I.C. 371=1926 S. 202; 51 A. 
1027=1929 A. 890. Speculation does not 
necessarily involve a contract by way of 
wager, and to constitute such a contract a 
common intention to wager is essential. 
Even if one party to a contract were a 
speculator who never intended to give deli- 
very, and that fact was knowm to the other 
party, yet in the absence of any bargain or 
understanding, express or implied, that the 
goods were not to be delivered, that would 
not convert a contract, otherwise innocent, 
into a wager; nor would the mere fact that 
as to the greater part of the goods there was 
no delivery but an adjustment of claims, 
vitiate the transaction. 1938 Lah. 781. The 
distinction between contracts which arc 


legitimate and genuine trading transactions 

Zhi.l character and contracts 

wh ch are simply gaming and wagering tran- 
sactions is frequently a narrow one and 
difficult of determination even after the exa- 
mination of the parties concerned, the 
course of the business and the nature of the 
contracts. It certainly is not a question 

wh^h ^n safely be left to the deci.si’on of a 

P r ^ 173=1931 

P.C. 136=61 M.L.J. 665 (P.C.). 

Wacerint. contracts and speculation 

DipreRENCE BmvEEN.— There is nothing 
ille^i in speculating. It is a common placf 
of the Stock Exchange. This method of 
doing business is by no means confined to 
stocks and shares, but is of every day occur- 
rcnce in almost all commodities. As far as 
the distinction between speculation and 
Raming is concerned, it makes but little diffe- 
rence whether the commodities are actually 
paid for, and held with a view of scllinsr 
again at a profit, or whether the matter is 
arranged hy a re-sale before the time for 
delivery. Such dealings are perfectly Icgiti- 
mate. Gaming and wagering contracts, on 
the other hand, are not real dealings at all- 

*1^^^ the form of purchases and 
sales, but they arc. m fact, mere bets on the 
market price on commodities at a future 
date. For a contract to be gaming and 
wagering contract there must not only be 
no intention on the part of either party to 
deliver, or take delivery of the commodities, 
but also no obligation on either to do so- 
there must be an agreement or understanding 
that all that the buyer has to do is to receive 
from, or pay to. the seller the difference 
between the price of the bargain and the 
price at some future date. The essence 
of gaming and wagering is that one party is 
to win and the other to lose upon a future 
event, which at the time of the contract is 
of an uncertain nature. Thus the difference 
between the two is to be found in seeing 
whether the transaction in question is a real 
transaction or whether it is merely a peg to 
hang a bet upon. Whether it is a real tran- 
saction depends upon whether in law the 
parties could be compelled to carry out the 
contract of sale. And it is often necessary 
to look behind the contracts for its proper 
understanding, but in so doing, one must 
always bear in mind the fact that there is 
nothing wrong in different contracts so 
long as the parties are not absolved in any 
event from delivering the commodity or 
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paying if the other party calls for delivery 
or payment. 1937 Nag. 345. also 58 

l.A. 1/3=53 A. 190; 1927 B. 125; 1924 O. 
186, 

Forward contracts, for the purchase and 
sale of goods arc recognised forms of com- 
mercial transaction. They may be perfectly 
legitimate and gemiine transactions though 
of a speculative character, or simply gamb- 
ling or wagering contracts. To be a wager- 
ing contract there must be a bargain for 
difTerenccs. It would be still regarded a 
wagering contract and so void, even if a 
party thereto had an option under the terms 
of tlic contract to demand delivery. Where 
a contract on the face of it appears to be a 
contract tor the sale of goorls for a price, 
extrinsic evidence may establish that there 
was a common intention to wager, that is, 
tlic intention of both the parties to the con- 
tract was that the title to the goods would 
not (j.c.) there is to be no delivery, 

but tin* intention was only to take differences 
according to the rise and fall of the market 
on the date of delivery, mentioned in the 
contract. If such an intention is established, 
tlie contract is a wagering one and so void. 

If such an intention on the part of one of 
the contracting parties is established and it 
is further established that the other party, 
though intending a trading transaction, was 
aware of the other’s intention at the time of 
the formation of the questioned contract, 
possibly it would be regarded as a wagering 
contract. The common intention to wager 
can he established cither by tlirect evidence 
or from surrounding circumstances. Rut 
when it is found that all or a substantial 
r»art of goods were actually taken delivery 
of, such a forward contract must necessarily 
be taken to represent a genuine commercial 
transaction, as the fact of <!clivcry destroys 
the inference of a common intention to 
wager. 45 C.W.N. 478=1941 Cal. 341. 

As to forwaial contracts, see also 39 Bom. 
1=16 Born.L.R. 213. Wagering contract — 
Suit upon — Defendant admitting liability — 
Court can vet rlismiss suit all the same. 30 
P.L.R. 596=120 I.C. 429 (1). Specula- 
tion docs not ncccssaril> involve a contract 
hy way of wager. To constitute such a con- 
tract, a coinmon intention to wager is essen- 
tial. 42 B. 373=34 M.L.I. 305=45 l.A. 

2<) (I’.C.); 4 Bur.L.I. 131=1925 R. 284; 

64 I.C. R09=.44 C.L.j. 533. As to ascer- 
taining intention of parties with reference to 
surrounding circumstances, and the arlmis- 
sibility of oral evidence, see 39 Boni.L.R. 
108v3=1938 Bom. 44. The transaction must 
wholly depend upon the risk in contempla- 
tion. 9 B. 358. If one of the parties lias 
the event in his hanfls it is not wager. 9 B. 

358. Betting transaction — Legality of. See. 52 
C. 677=1925 C. 1037. joint betting at 
horse race by two persons — Receipt of win- 
nings by one — Suit by other for recovery of 
share of winnings not barred as wager. 163 
I.C. 251=43 L.W. 514=1936 M. 486=70 


M.L.J. 433. When there is a perfectly 
lawful contest in a game of skill ^between 
two persons the prize for success in th^ 
contest sliould be recoverable if it is sub- 
senbed by outside persons but not recover- 
able if It was subscribed for by the com^ti- 
tors themselves. 133 I.C. 254-33 B i p 
260=1931 B. 264. Chit fund whether 
when amounts to lottery. See conflict of 
rulings in 48 M. 661=90 I.C. 420=1925 M 
870; 1^925 M. 281=47 M.L.J. 876 49 M* 
L.T. 791=92 I.C. 968=1926 M. 168- 50 M* 
696=1927 M 583=52 M.L.J. 687 (F BO! 

of wagering contracts^ 
b. 30 docs not prevent a person who is 
employed as agent in connection with the 
same, from recovering sums due to him by 
his principal. 73 I.C. 477=45 A. 503=1923 
A. 585. The question whether the contract 
between the parties is of a wagering nature 
is really a question of fact, that is to say, 
the party disputing that he was liable under 
the contracts would have to show that at 
the time the contracts were entered into, the 
parties did not intend to carry on the con- 
tracts but agreed to abide by the prices at 
tlic due dates, when difference would be 
received. 25 Born.L.R. 520=1923 B. <458; 

36 A. 426=12 A.L.I. 817; 43 A. 585=19 
A.L.J. 522; 21 A.L.J. 153=1923 A. 273. 
There must be proof that the contract was 
entered into upon the terms that the perfor- 
mance of the contract should not be de- 
mande<l, but that differences only should 
become payable. It is not enough that the 
parties contemplated that deliver)’ would not 
be bkelv to he demanded. 47 C.L.T. 144 
= 1928 P.C. 30=54 M.L.J. 130 (P.C.). 

In order to determine whether a contract is 
a wagering contract, the Cotirt will not only 
look at the terms of the written contract, but 
also probe among tlie surrounding circum- 
stance to find out tbc true intention of the 
parties. These surrounding circumstances 
could onI\’ be proved by evidence outside the 
written contract. Courts will have to look 
behind the form of the contract to the real 
intention of the parties, which may be gathcr- 
c<l from the oral evidence and 
actions between them. 161 I.C. 713=193 
L. 215. Common intention of both 
neither to give nor receive 
merely to pay or receive differences must be 
proved. Such common intention can 
inferred from the surrmmding ,38 

37 B. 347=14 Born.L.R. 807. 

I.C. 542=1932 L. 273: 7 L. 442=94 LC- 
364=1926 L. 318: 23 L.W ^05=^1-^^ 

169=1926 M. 326:. renter* 

Cal. 385. If a wagering d no 

cd into directly between two persons 

relationship of “f by «ay of 

between them, the fact that it • gny 

wager would disentitle o"® j if the 

losses in respect of the 'ontrac^'j^y one 
contracts were entered into by 

directly with a"°*''"A,^“nerson would be 
person's agency, on those con- 

cntitled to recover the losses on 
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tracts provided he proves that either he paid 
those losses to the persons with whom those 
contracts were entered into or incurred a 
pecuniary liability to make good those losses 
and that liability is still enforceable against 
him. 1940 A. 95=1939 A.L.J. 1073. Sec 
also 1932 Lah. 356; 1922 Lah. 408. .A 
Court should scrutinize the evidence of the 
defendant when he accepts payments when 
the dealings arc successful but pleads wager- 
ing contract when the transaction ends in 
loss. 64 I.C. 809=33 C.L.J. 533. Contract 
to pav difference when a wagering contract. 
20 I.C. 882=15 Bom.L.R. 750; 38 B. 204 
= 15 Bom.L.R. 716; 19 I.C. 29=15 Bom. 
L.R. 85; 37 B. .347=14 Bom.L.R. 807; 25 
I.C. 747; 64 I.C. 809=33 C.L. 1. 533; 37 
B. 264=14 Bom.L.R. 617; 45 M.L.I. 716 
=70 I.C. 893=1924 M. 378. Oral evidence 
if admissible to prove that tran.saction is 
wager. .S>e 17 M. 480; 24 B. 227. Burden 
of proof, as to whether transaction is 
wager or not, i-ee 9 B. 355; 23 A. 165; 24 
Bom.L.R. 115=1922 B. 81. Defence of 
wager — Ouns on defendant to prove that both 
parties agreed neither to ask for nor to give 
delivery — Tcjwtaufit transactions. 65 I.C. 
^>82=24 Bom.L.R. 60. Tcjiuuuidi con- 
tracts when void as a wager. 24 Bom.L. 
R. 812=1922 B. 408; 138 I.C. 241=1932 L. 
.L56. The transactions known as lejimandi. 
teji and maudt explained and discussed. 65 
f.C. 682= 24 Bom.L.R. 60, Sec also 24 
I.C. 441=7 Bur.L.T. 54; 51 B. 1=44 C. 
L.J. 509=26 L.W. 844 (P.C.): II L.L.J. 
522. Pakka adotia contracts when wager- 
ing contracts. 57 I.C. 129=22 Bom.L.R. 
40r). Sec also 39 B. 1=16 Bom.L.R. 203; 
105 I.C. 739=1927 A. 617; 1940 A.L.I. 
48=1940 All. 182; 29 Bom.L.R. 147=100 
I.C. 993=1927 B. 125. Contract of Ctilcho 
adatia agency is not a wagering one. 

98 LC. 338=1926 P.C. 119=51 M.L.J. 809 
(P.C.). Re-salc before completion of first 
transaction — Transaction, if amounts to 
wagering contract. 14 R. 347=1936 R. 
319. An agreement by way of wager 
though sanctioned by Government is void. 

42 B. 676=19 Bom.L.R. 697. The effect 
of the sanction of the Government of the 
lottery is that no prosecution would lie in 
respect thereof hut that sanction did not 
affect (he Civil Law on the subject of lotte- 
ries, as the Government had no power to 
overrule an Act of the legislature by cor- 
respondence. 42 B. 076=19 Bom.L.R. 697. 

No injunction could be granted in support 
of a void contract. 42 B. 676. Forward 
contracts — No passing of goods — Dealing in 
<liffercncc in prices alone — Pakka adalia — 

If enforceable. 39 B. 1=16 Bom. L. R. 

213. .Vcc also 85 I.C. 177=1925 B. 115; 

27 Bom.L.R. 941=49 B. 689; 85 I.C. 613 
= 1925 B. 79; 1927 B. 125; 41 Bom.L.R. 
308=1939 Bom. 225; 1937 Lah. 581; 43 
Bom.L.R. 209=1941 Bom. 211=1. L.R 
(I94n Bom. 441: I. L.R. (1940) All. 136 
= 1940 A.L.J. 48=1940 All. 182. Insur- 


another when wager 
28 B. 616; 30 B. 83. .9cr. also 37 C fiz' 
In transactions wlicrc a broker intervenes 
especially m stock exchange transactions it 
IS extremely difficult to prove that the two 
parties to the contract, namely, the buyer 
and the seller, have got any agreement that 
the transaction in question is in the nature 
of a gamble. It is essential that in these 
transactions m order to make a gamble there 
should be two; that one side is attempting 
to gamble and the other side is not is not 
enough. The common intention of both 
parties at the time of entering into the con- 
tract must be not to call for or give deli- 
vcr>' from or to each other. Such inten- 
^ question of fact. (1940) 2 M T 
J. 997. Sec also 1941 Cal. 125.^ \Vhcr4 
an agent enters Into a wagering contract he 
cannot claim to be indemnified by the prin- 
cipal for losses incurred (hereby. In^ the 
case of a commission agent the onus is on 
Inm to show that he entered into the con- 
tract as agent and not principal 67 T P 
9.9=1922 L. 408; 138 I.C ‘Si =1^32 J 

^ 539=1935 L 761- 

1940 All. 95; 39 Bom.L.R. 1083. There 
can he no doubt that where a broker acts 
on behalf of his customer and the customer 
gambles, the customer cannot set up a plea 
of gaming and wagering against the broker’s 
claim. Where the plaintiff acting as a 
broker on behalf of the defendant entered 
into contacts for the sale and purchase of 
jute, and the defendant never intended to 
give or take delivery and was simplv gam- 
bling in difTerences hut the plaintiff was not 
a party to (hose gambling transactions. Held 
that the defendant could not set up a pica 
of gaming and wagering against the plain- 
(iffs claim for brokerage. I.L.R. fl946^ 

2 M.L.J. 997. Run as such in Malabar is 
not wagering contract. 37 M.L.J. 209=52 
l.k. 989. Chit-fimd IS lotlerv— IVovision 

for payment of prize by lot to some of the 
subscrihcrs and for payment of actu.al sums 
snhsenhed to othcrs-Legality-Snlt by non- 

winner for subscriptions paid-^faintaina- 

w* »- ' r -'62=1936 M. 225=70 

M.L.J. 36 (F.B.), Agent appointed to 
carr>- on wagering contracts with other per- 
sons— Contract between principal and agent 
i« not nccessanlv wagering. 50 A 115— 

03 LC. 218=25 A.L^:!. 736 (1926 ? c“ 

I.C. 241 = 1932 L. 356; 1928 L 420* 79 P 
*a' ■*‘^^=25 A.L.I. 221=1927 

r ■ ’^'^'=''’2 I C. 605=25 A.L 

093. Money paid as security for per- 
formance of wagering contract— Suit for 
recovery, if maintainable. 34 M I I 561 
=44 I.C. 319=7 L.W. 518. The essence 
ot gaming and wagering is that one party 
IS to win and the other to lose on a future 
event which at the time of the contract is 
of an uncertain nature. 19 N.L.R. 21 = 

1923 N. 291. See also 69 I.C. 769^1922 
P . 220. The sale of growing crop for cash 
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“ Contingent contract ” de- nnt\n Ho f ^ Contract tO do 

fined. something, if some event, collateral to such 

contract, docs or does not happen. 

Illuslration, 

A contracts to pay B Rs. 10,000 if B's house is burnt. This is a contingent contract. 


NOTES. 

is not gaming or wagering though the con- 
sideration is to be paid in kind out of the 
proceeds of the harvest. 19 N.L.R. 2\ — 
1923 N. 291. S. 30 does not affect agree- 
ments or transactions collateral to wagers. 
69 I.C. 186=1923 N. 48; 38 I.C. 566=9 
Bur.L.T. 228. Wagering contract and 
speculative contract — Distinction between. 
73 I.C. 309=1924 O. 186; S3 A. 190=58 
I. A. 173=1931 P.C. 136=61 M.L.J. 665 
(P.C.): 29 Rom.L.R. 147=100 I.C. 993 
= 1927 R. 125. A suit to recover money 
b\' the defendant as agent for plaintiff on 
account of plaintiff’s winnings in a lottery is 
not prohibited bj’ S. 30. 51 I.C. 530=12 

Bur.L.T. 9; 38 I.C. 566= 9 Bur.L.T. 228. 
Wager — Sweepstake — Ticket obtained by 
member for outsider — Prize money won by 
— Suit by third party for declaration of 
riglit to prize money on the ground that the 
ticket was obtained for him and with his 
money — Not barred — Principal and agent. 

63 C. 1234=1937 C. 207. Lottery is a 
game of chance. See 19 Rom.L.R. 697; 
42 R. 676. Money i)aid under an illegal 
contract may be recovered before the con- 
tract is carried otit but not afterwards. 46 
I.C. 755. Money deposited with a stake- 
holder to abide the result of a race may be 
recovered if demanded before payment over 
to the winner. 3 R. 543=93 I.C. 105= 
1926 R. 48. 

Rurdkn of proof. — Where a pica of wager 
is set up in defence the onus of proof is on 
defendant. The question of common inten- 
tion is one of fact in cverv case. 66 I.C. 
489=15 S.L.R. 193; 70 I.C. 864=15 S.L. 
R. 5; f)0 I.C. 944=14 S.L.R. 227. The 
burden is incumbent on a party to prove 
that the contracts arc otherwise than what 
they profess to be. The burden is on him 
who alleges turpituflc. The Court must 
look to the surrounding circtimstances and 
see if a common intention to wager is esta- 
blished. If the contract never intended 
actual transfer of goods but only to pay or 
receive money between one another accord- 
ing to market price there is wager. Specu- 
lative contracts are not necessarily wager- 
ing agreements. 151 I.C. 63=1934 N. 
129. 5‘r.r alxo 39 Bom.L.R. 1083. Wlicrc 

both parties arc members of stock exchange 
(mtis of proving transaction to be wager is 
on defendant. 85 I.C. 410=1925 M. 330. 

A claim for recovery of loss in consequence 
of a contract of the nature of a wager is not 
legally enforceable and if such contract be 
by one person with another, who is partner 


of a firm and the contract is as between 
prmcipal and principal, the person is not en- 
titled to be recouped for his loss, by suit 
against the other partners of the firm. 1930 
A . 525 • 

Allotment of prices to subscribers — 
Benefit to every subscriber— Validity of 

TRANSACTION. — Where a gramophone dealer 
got a list of persons who were to subscribe 
one Rupee each every week and at the end 
of the week prizes were to be drawn and 
one of them was to get a gramophone and 
go out of the transaction and it was arrang- 
ed that the subscription should go on increas- 
ing till the 20th week when all the non-prize 
winners were to get a gramophone each, and 
some of the subscribers having defaulted in 
paying subscriptions the dealer sued to re- 
cover the same. It was hrjd, that the tran- 
saction did not offend against S. 294-A, 
I. P. Code or S. 30 of the Contract Act 
and the plaintiff was entitled to recover. 
149 I.C. 489=1934 M. 136=66 M.L.J. 76. 

Secs. 30 and 31; Wagering contract 

AND CONTINGENT OR CONDITIONAL CONTRACT — 
Distinction. — Plaintiff and defendant were 
co-defendants in a prior suit and plaintiff 
had in his possession certain documents 
which were of real value in defending the 
said suit. Plaintiff was persuaded to hand 
over the documents to the defendant to en- 
able him and the other defendants in that 
suit to prepare their defence, and an agrei^ 
ment was entered into under which plaintiff 
was to- hand over the documents to the d_e- 
fcn<lant. Defendant in return promis- 
ed to pay the plaintiff Rs. ^0 
suit ended in a compromise and Rs. 3, (XXI, 
if he was successful in the suit, 
having been decided in favour of the defen 
ant. plaintiff sued the defendant for recovery 
of Rs. 3.000 and interest, basing his claim 
on the agreement. The defendant plcade 
that the agreement was by way of wag 
and was consequently invalid and uncnforc 
able under S. 30. Held, that the contrac 
was not void as a wagering contract under 
S. 30, hut was in the nature of a conting^ 
or conditional contract and was (^rer^ 
valid and enforceable. 1935 M. 135= 

W. 57. /p r ) (A 

Sec. 31 .— See 34 M. 453 (PL.; 

contract with a condition ap- 

ccptancc of goods, on good 

Kv o <^rvant or suboroina ^ « An 


proval by a servant 
as a 
see also 

438=1925 A. 658. 


I oy a servaiii ,i,is seclion. 

contingent contract). V” ^^rto^gpI.C. 

'.fo 12 C. 152; 23 A.L.J. 608=^^' 
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If the event becomes impossible such contracts become void. 

/ ) j b ^lustrations. 

THisccnuac. ^ 

married <o B. The co“ tr°ac'’XfomJ void.”^ ^ C. C dies wi.hout being 

Enforcement of contracts Contracts to do or not tn 

^ntmgent on an event not anything if an Uncertain future event does not hf ^ 
happening. can be enforced when the hannoni^ r ? 

becomes impossible, and not bdbre. ^ 

Illustration. 

coniract calrT iniSJecd wheT.he Zp rinli* ’'’‘P The ship i, sunk. The 

34- If the future event on which a contract is contingent is the wav in „ n- u 

... f- person will act at an unspecified time th^ ^ which 

be considered to become impossible when * 

does anything which renders Ft impossibk ^hirh^e 'If 

c‘otn7n^:r or'’o^h:!:;:i^ittt^ 

Illustration. 

A agrees to pay D a sum of money if D marries C 

pc^iblc ZJ'S" ay di^rndTh^rm^y Vn^arT.La"^''^.' ™P°“We, al, hough i. is 

. 35; Contingent contracts to do or not to rio . 

ssn„i5”r'Svr"' 

tad ..ch ta .lit" t 

„ . such event becomes impossible ‘'^'°Te the time 

Contingent contracts to do or not to do anythiZ if , Inn -fi j 

- . r' 

‘.s r;S. " “• “".2 ;v“,"3 

Illustrations. 

(a) A proi^rs to pay B a sum of money if a certain shin rrh.rrs. . .;.i • 
mayy^cnforccd if iho .hip rclurns widiin Uio year, and 

conlraci* Ly b^°c’Z?Jd Tf'^f ship dc^ ZTZum w£ fePy^ °°l1.'uZ wrihCiZo v ’ 'P*’' 


When event on which con- 
tract is contingent to be deem- 
ed impossible, if it is the future 
conduct of a living person. 


When contracts become 
void which arc contingent on 
happening of specified event 
within fixed lime. 


When contracts may be 
enforced which arc contingent 
on specified event not hap- 
pening within fixed time. 


Sec. 32. --Contingent contract-Co-sha- sibir'"^ '{ '"^Pos- 

rer in undivided land contracting to sell 800 this 09. On 

acres adjoining vendee’s land— Promise in 
sale-deed to get specified land measured out 
and to hand it over to purchaser as and 
when the joint owners agree to partition— 

Purchaser’s suit for specific performance 
mmntainable — No right to compensation. 

162 I.C. 639=1936 S. 26. 

Secs. 32-34. — A contingent contract is 
dependent for its performance on a future 
event and falls through if the future event 

C.C.M.-237 


fore date tixwf^for ^ 

hnppeuing of a condition ho is n^ot 
ge<! by time having been given whom 
^.'’^40.'’^“™ hif b„hlH?y 

I ' N 
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36. Contingent agreements to do or nojt to do anything, if an impossible 

Agreement contingent on happens, are void, whether the impossibility of 

impossible events void® the event IS known or not to the parties to the agreement 

at the time when it is made. 

Illustrations. 

(e) A agrees to pay B 1,000 rupees if two straight lines should enclose a space. The agree* 
meat iS void. ^ 

{b) A agrees to pay B 1,000 rupees if B will marry A's daughter, C. C was dead at the time 
of the agreement. The agreement is void, 

CHAPTER IV. 

Of the Performance of Contracts. 

Contracts which must be performed. 

37. The parties to a contract must either perform, or offer to perform their 

. ^ respective promises, unless such performance is dis- 

comrac®f‘'’" pensed with or excused under the provisions of this Act, 

or of any other law. 

Promises bind the representatives of the promisors in case of the death of 
sucli promisors before performance, unless a contrary intention appears from the 
contract. 

Illustrations. 

(fl) A promi.scs to deliver goods to iR on a certain day on pa>Tnent of Rs. 1 , 000 . A dies 
before tliat day. A's representatives are bound to deliver die goods to B, and B is bound to pay the 
Rs. 1 ,000 to /I’i representatives. 

(A) A promises to paint a picture for ^ by a certain day, at a certain price. A dies before 
the day. The contract cannot be enforced citlier by A's representatives or by B. * 

38. Where a promisor has made an offer of performance to the promisee, and 

Effect of refusal to accept accepted, the promisoiT is not 

pfler of performance. responsible for non-performance, nor does he, thereby 

lose his rights under the contract. 


NOTES. 

Sec. 37. — It is clear that there is no obli- 
gation laid flown by the legialnture in S. 37 
to make a decree in terms of the contract 
and <if no otlier terms. The section itself 
ftu- a possil)le dispensation to the 
parties to tin* contract, as appear.^ from the 
latter part of tho section. For example, in 
cases in which the facts come within the pro- 
visions of tho Usurious Loans Act, tho strict 
performanco is excused. 18 Pat. 1,3=20 P. 
L.T. 1=10.30 Pat. .35 (F.B.). Wiere there is 
a contract to deliver goods in instalments 
spread over a miinher of montlis, the sellers 
cannot postpone the delivery of tho whole 
until the Inst month ns the nuyers have the 
right to demand delivery in -instalments. 42 
r. .305 = 2.3 C.I...T. 02 = 20 O.W.N. 240. If a 
pcr.son reaps the benefit of n contract- with- 
out being party to it he must pay the money 
due under it. The fjoctrinc that no stranger 
C41U enforce a contract though made for his 
heuefit doe.s not universally npplv in India. 
41 M. 48S = .31 M.L..T. 19.3. ‘ S&c also 121 I.C. 
337; i n I.C. 490=19.3.3 L. 178; 138 I.C. 2G,3 
:?rl9.32 L. 500; 131 I.C. 210; 131 I.C. 1011; 
131 I.C. 575; 1.34 I.C. 100; 55 M. 430 = 02 M. 
L..T. 533. A tender of performance must 
satisfy all tho requirements of tlK> contract. 
40 I.C. 497 = 11 Pur.L.T. 9. Vendor is not 
bound to sef* that purchaser takes delivery 
within time. IVTiero it is jnecossary for 
vondee to tnko samples before delivery, tho 
vendor is bound to delivor goods eom© timo 


before the specified date so ns to give liim 
tirno to satisfy himself. 32 I.C. 720=9 S. 
L.R. 100. In'tho absence of eridence of 
contrary intention of parties, legal ropresen: 
tntives cun require specific performance of 
the contract. 49 B. 802=91 I.C. 360=1920 
B. 97. A universal legate© is liable for debts 
of testator to the extent of testator’s pro- 
perty in his hands. 157 I.C. 956=1935 O.W. 
N. *1031. Stock exchange transactions^ 
Stockbroker need not retain for^ his 
specific shares purehnsod. 47 L.W. 73 — 1938 
P C. 23 ( P.C.). 

s’ecT 38.-^oction applies to an offer which 
has been accepted ns well as to an oiTor 
which lias been refused. 73 I.C. 083. As t® 
obligation of tho other party after breach oi 
contract, see 3 M.L.J. 197. 
give buyer opportunity to examine g 
1927 M. 02. S. 38 only requires a ronsonsDie 

‘.“oor 1.C. 


itiV V- 

ordinary money ‘claims not bwoa 

gage, a tender before suit of In 

must bo followed by payment mt^o Ooo 

order _ to _8t^_ tho ILLJ. 


(38 M. 959; 
In tho case 


■6 B. 141 ; 34 

of mortgages, tho ram 


a 38J 


The Indian Contract Act {IX on- 1872; 


1891 


Every such offer must fulfil the following conditions : 

(i) t must be unconditional ; 

thnf ^ such circumstances 

may have a reasonable opportunity of ascertaining 
that the person by whom it is made is able and willing there and then m Hn ♦hf 
whole ot what he is bound by his promise to do ; ^ 

( 3 ) il the offer is an offer to deliver anything to the nromisrr th^ 

m^t have a reasonable opportunity of seeing that the thing offered is the tiling 
which the promisor is bound by his promise to deliver. ^ 

as an o 1 i"ertran o 7 thl""" ‘ consequences 


NOTES. 

dmerout and a tender alone ha^ tlie 
effect, under «. Hi, T. P. Act, of stop- 
lung interest from the date of tender. 
Wli-J, sM, 10y = u5 M. 458 = 02 M.L.J. 200. 
An assignee of a promise mav bo able to 
claim what his transferor could claim, but 
ho would not become a pronrsee by reason of 
the ussiguinunt so far us tho origioal promi- 
80r IB concerned. Tho power of a co mort- 
gagee for giving a valid discharge of tho 
whole mortgage «lebt ia based largely on a 
considoration of SS. 38, but that section is 
coollued to promisees us defined by the Act 
and not to the heirs or assignees of a jiro- 
iniseo. On a devolution of a mortgagee a in- 
terest either on his legal representatives or 
on his ass gnees, the latter would be, at least 
amongst themselves, entitled to recover their 
own sharia and be able to give an aenuit- 
tanco to that extent only and not for the 
sluires of tho others. If a co-assignee there- 
fore is found to have realised his own share 
of the mortgage debt, ho cannot be said to 
have been acting in tho capacity of an aet?nt 
much less of a constructive trustee, ami any 
receipt by him cannot bo considered to be a 
receipt on behalf of the others. 50 L W 183 
--1030 Mad. 818=(J930) 2 M.L.J. '214. 
Pereon pleading tender must always be rc-ady 
and willing to pay the amount. Plea of tender 
before suit must be followed by payment 
into Court af.er suit. 10 B. 141. Scc also 
30 M. 959. A tender to bo valid must be a 
tender of tho whole nmount due and not of 
a part only and there is notliing to prevent 
this gcnornl law as to tenders applying to 
payments decreed in respect of a mortcaize 
20 O.C. 59 = 1923 0. 241; 130 I.C. 817=1931 


20 v^.^. 1.,..., V7. .6-*i ; ijo i.ij. 617 = 1931 

N. 91. An offer which a promisor mu.st make 
to the legal rqiresentntivcs or heirs of a de- 
ceased promisco in order to take the benefit 
of S. 38, should bo aubjts't to e.xaetly the 
saino conditions ns those wliich it would have 
had to fulfil, had it boon made to the origi- 
nal promisee. I.L.R. (19.38) 2 Cal. 337 = 42 
0.\\ .N. 1023. The heirs of a single promisee 
are for the purpose of un unaccepted tender 
in the same position as joint promiaee.s, that 
is, a tender to one of them is a valid tender. 
43 (^W.N. 423. Tender with condition is 
not valid. 27 C.W.N. 29.0=44 M.T..J. 728= 
1922 P.O. 347; 41 C. 493 = 40 l.A. 223=2(5 
M.L.J. 25 (P.C.). Tender of a portion of 
tho debt with conditions attached to tender 
vitiates tender. 25 Bom.L.B. 830=1924 B. 


204; 130 I.C. 817=1931 N 91 \ r 

demanding a recSt 

raiyat IS not a good tender. 51 I C 791 
menr three ins^^": 

bi.f VS 

cn.uic. o-l I.C 304. A tender is not valid 
ff tl o" sum is in fact d^o and 

y%rk 1* ' Tender of money locked 

U 'not suZ'i'c'i ?TV“ 

Slnrt foniplmuce, but oon.luct of vonjoi^muv 

M.L,f. I°C? b'oa=S ir-M^SS '^“Tho 

misoc^„ accept' P- 

With J legi conLVu^c™ „‘f7„ Tc 
tender 'iG \f 'iAi a i* ^ ncccptecl 

an u„™n'Z”„„i’"iror^t:"it'a‘'a^^ 
ascertained sum An offer speeifie and 

payeo undertook to e.xccnV nV • i ' • 
bond, is not vali.I tender. 12 IC 5o"-?i"x/ 

.^20; .r5 M. 085 = 21 M.L..r 508 = 10^ 

An offer nindo by a promisor through It 
solicitor to pay u debt with intorcsf d, e 

? tiHi ^atc of tho offer. do« not o? 

Itself -iff ord a re:isonable opportunity to^Ile 
promisee of ascertaining that tho nm™-!* ^ 
is ab,„ „.u, „,4 ZnZ T. 

form Ids promise, and does not, therefS?^ 
fulfil tho conditions laid down by S. 38 of 
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Illustration. 


[S. 38 


A contract to deliver to 5 at his warehouse, on .the first March x87<i loo hal.^ «f ^ r 

a parucular quality. In order to make an offer of a performance whh the eM’ct stated ^ ?hh . « 

A must bring the cotton to fi’r warehouse, on the appointed darunder such 

ionTracte^^Triid ^t^^f itTcf fe 

39- When a paity to a contract has refused to perform, or disabled himself 


NOTES. 

tho Contract Act. I.L.B. (1938) 2 Cal. 337 = 

12 G.W.N. 1023. Where there is an obliga- 
tion to pay n foreign unit of account, the 
form in which such payment is to be made 
must be regulated by tho Municipal law of 
tho country whoso unit of ivccoimt is in ques- 
tion. What wouhl or would not bo a legal 
tender or currency must depend upon the law 
on that subject at tlie time when the tender 
should have been matle. [(1923) 2 Ch, 490, 

Bel. on.] 1939 A.(’. M.">= ISO I.C, 985 = 1939 
P.C. 74 (P.('.). The • urr t'ln’v in any parti- 
eidar countiy must bo cloterniine<l by the law 
of that country- ami that law is naturally in 
terms limited to delining what is legal ten- 
«lor in that country. But when that is fixed 
by llu* local law. it fletemiines what is the 
legal tender of tnat country fur purposes of 
transactions in any otlior i-ountry, so that a 
fondgn Court will, when such questions 
<'ome before it. give ofFe<’t to the proper law 
of legal tenfler so flotermined. 172 I.C 78(> 

= 1938 P.C. 2(5 (P.C.). kSVc nho 47 L.W. 59(5 
= 1938 P.C. 13(5 (P.C.). In a (‘ontract of sale 
jiliysical [lossession of goo<ls is unnecessarj' 
for seller to be hold readv to deliver. Sec 
8(5 I.C. 299=1925 M. 971*=49 M.L..r. 300; 

1925 M. 11(58 = 49 M.L..T. 530; 90 I.C 20(5 = 

1925 M. 888 = 41 M.L..1. 522; 1925 M.W.N. 

592=1925 M. 1290. As to proper place of 
inspection in enso of sale of goods, see 59 
C. 928=1932 C. 879. Mortgage — Tender of 
mortg.agc amount by purchaser of equity of 
redemption — Offer to give cheque or cash by 
cashing elu“qm' — Refusal — Legality. Scc 29 
Ij.W. 220 = 5(5 M.L.,T. 255. In tho absence 
of fraud or an intention to defeat tlio rights 
of other mortgagees, payment to a single 
inortgageo discharges the mortgagor. 73 I.C. 
fi82; 44 I.C. 027= (1917) 3 U.B.K. 42. See 
aUo 34 M. 320; 48 M. (503 = 47 M.L..T. 840. 

But see contra 23 I.C. 8; 41 I.C. 921 = 08 P. 

•R. 1917. Whore a shop is owntsl by several 
co-owners paynicnt of entire rent to one can- 
not operate a-s valid discharge. 108 I.C. 198 
= 1937 A.W.R. 300=1937 A.L.J. ,395. Where 
in respect of a transaction representing a 
sale with a condition of repurchase, the ven- 
dor deposits money in Court within tho stipu- 
lated time umler S. 83 of the T.P. Act pro- 
ceeding on tho footing that the transaction 
represents a mortgage by way of conditional 
.sale, and tho Court serves notices on all the 
vendees, there is a valid tender of tho money 
by the vendor who is entitled to a reconVo- 
yance. 43 C.W.N. 423. 

Sec. 39. — English law same as Indian law 

4 C. 252; 104 I.C. 587=1927 O. 265. For a a contract oi 

review of English case-law as to repudiation N. 933. A purchas , markctAble 

of contract, see 85 I.C. 118 = 1925 L, 217; flftlo >9 

1930 L. 979. Application of section. 1930 **^^*'‘ nurchaser 'cannot bo c<m- 

^- 500. Section is an onnbLing one. 9 M. the contract or to 

L.T, 479; 29 B. 46; 10 C.Wjf. 932. Under pcUed to rcecind the conira 


S. 39, there must be a refusal to perform or 
disablement from performing before a pro- 
misee may put an end to the contract; suspi- 
cion is not enough and one party cannot in- 
sist that one action shall precede another in 
time merely because he happens to be suspi- 
cious. If the plaintiff (buyer) knows and 
can prove that ho will not get immediate pos- 
scs.sioii and if under his contract he is en- 
titled to such immediate possession he may 
put an cml to the contract even before ho 
lia.s completed tho purchase by paying the 
full consideration. 1932 M.W.N. 122. It is 
not open to a party to repudiate a contract 
and then cliango his mind and insist on its 
performance. 12 Mys.L.J. 81=39 MyaRC. 
R, 2(5.3. As to contract for performance of 
IKTsonal Bor\'ice, see 19 M. 18. Performance 
aeceptcil after time fixed — No right to com- 
pchsation. 14 I.C. 129. See also 1925 L. 217. 
Anticipatory breach — Facts amounting to. 
Sfr 8 L. 301. See also 1938 Rang. 353. An- 
ticipatory breach — Contract kept open-^uit 
for tlamngcs — Plaintiff's conditional willing- 
’ nes9 to perform not sufficient. 1930 L. 979. 
Where a person has by Ins own conduct made 
it impossible for himself to perform his con- 
tract in its entirety within tho stipulated 
time, the other party is legally entitled to 
put an end to the contract and no question 
of damages will arise. 134 I.C. 779=32 P.L. 

R. 593. See also 149 I.C. 304=1934 A. 
(517; 38 L.W. 533 = 145 I.C. 476 = 1933 M. 
704; 44 C.W.N. 11. Whore os per terms 

of tho contract of affreightment a demand for 
space is made by the shipper, the fact that 
the shipper liad no goods to ship and was 
attempting to obtain an advantage due to 
tho rise in freight does not entitle tho ship- 
owner to refuse to consider tho demand and 
repuiliato the contract though tho aforesaid 
fact can bo taken into account when co^* 
doring tlio question of damages. 196 I.C. o29 

= 1941 Sind 146. . 

Contract and Conveyance. — D istinction- 

9 A.L.J. 198=34 A. 273. As 
diation of contract, see 1925 M.W.N. 592- 
1925 M. 1290. To be relieved from futaro 
performance by tho conduct of the other, tae 
<*.onduct must amount to a renunciation o 
nb.soluto refusal to perform tho 
such ns would amount to resciMion if ho 

the power to rescind. 28 C.W.N. 079 

C. 427; 3 Mys.L.J. 197. See olio 2 Luck. 2/:^ 

“1027 O. 12. — pf^tDonO' 

Sale or Im^covable Pboper^- ^ ^^ndor 

ment of 467; L 

— Damagos, 40 M.L.J. qm^IO O.W. 

O. 91=63 P.B. 1014 ; 20 I-C. 989-19 I- 
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Effect of refusal of party to 
perform promise wholly. 


from performing, his promise in its entirety, the pro- 
misee may put an end to the contract, unless he has 

sigmhed by words or conduct, his acquiescence in its 
continuance. 

Illustrations. 

nvo „ig‘hl in 

two nig'^L in fk at his d.caUc 

rupees for each night On thc^ixth n.?hr^ n*“’ -^ engages to pay her at the rate of lOO 

on^e seventh night. /? has sienXd .'vilfully absents herself. With the assent ol B, A sing* 

now put an end ?o it but is emitled to r" of the contract, and cannot 

failure to sing on the sUdt nigM for the damage sustained by him through 

By whom Contracts must be performed. 

40. If it appea,-s from the nature of t),e case that it was the intention of the 

Person by whom promise is contract that any promise contained in it 

be performed. silould be pcrlormcd by the promisor himself, such 

promise must be periormed by the promisor. In 


to 


NOTES. 

y'n mvcBtigation tho doubtful title. 

II. tl7l \ r#k A mm A ^ ^ ^ ^ ^ . 


I.C. 1)71 (M.) fy A: 705 (P.cTdu!:;" S^- 

247 — 29 Boni.L.R. 19=1927 B 

.■aui'ts-^^“^ justice] 

und good conscience require that a 

o'f service in 

India before tho expiry of the contnict 

period, should bo ordinarily paid for tho 

lull period ho worked under tho ma.ster 

dwiucting t »« -luinuKt^ caused by the breach. 

-d (580-17 l.C. 894. Under 8 39 a 

party to a contract can put an end to it 

when the otiior party to it fails to perform 

hia promise in its entirety. But if he docs 

not choose to do so th,. contract holds good. 

the seller di.l not 
tlixt to treat tlio refusal hy the buyer to 

take dehvey of one instulm.mt of the goods 
as a repudiation of tho entire contract, the 
^ntruct JS kppt alive for the benefit of both 
piirtias. Iho seller remains subject to all 
his own obligations and liabilities on it and 
ennhles tho buyer not merely to complete the 
contract, it BO advised, notwithstanding his 
provioi^ r<>pudmtion but also to take advant- 
uge of any 8upor\’ening circumstances, e.g., 

5 tltc seller to make a tender, to 

juBtify Iu8 declining to complete it 5fl \f 
:m.l = 19.33 M. 170=04 M.L.ri99! more a 
hoycr refuses to take delivery of goods when 
tciulered to him on the ground they were out 
of time, he cannot aftenvards justify tho re- 
fusal on the ground that the goods offered 
were not in accordance with tho contract and 
and ho Is liable for damages for his justifi- 
able refusal, because he gave a wroni? rca- 

o’ 781=93 l.C. 673 = 1926 

M. 778. See also 113 l.C. 747=1929 A 6‘> 

WTiero agent had suffennl losses on ‘con- 
tracts mode for principal, and the principal 
railed to indemnify tho agent after demand 
was made, and failed to honour tho hundv 
drawn on him nnd as tho promise to indem- 
mfy IB an implied term of the contract of 


agency, the default of the principal and hia 
conduct afterwards justify a rescission of 
tlie^ontnict of agency under S. 39. 31 l.C. 
450—9 S.L.K. 77. A mortgagee although he 
muj not paid the amount due on a prior 
mortgage can sue on his own mortgage in 
respect of amounts he has paid. 105 IC 12 
= 1927 O. 527. 

Rkkci.s.sio.s* of CoN’iiucT.— -Notice of in- 
solvency — Sale of goods. 27 l.C. 102=8 

S.L.R. 95. The right of rescission arises 
only when the other party fails to perform 
tlip contract in its entirety. 17 I,C 37=6 8 

L.R. 103; 19 I.C. 653 = 6 S.L.R. 187. See also 
2 Euck. 279 = 1927 O 12. 

Secs. 39 and 62.~Parties to hand-note 
agreeing to enter into new contract — Debtor 
not carrj’ing out in entirety his part of 
agreement— Right of creditor to sue on hand- 
note. See 184 l.C. 705. 

Secs. 39, 64 and 65. — Under S. 39 of the 
Contract Act, a contract which is wrongfully 
repudiated by one of the parties to it does 
not thereby become voidable at tho option 
of the other party so as to attract tho ope- 
ration of S. 64 of the Act. If the other 
party docs not act upon the repudiation, the 
contract is enforceable by both the parties 
and continues to bo so enforceable until tho 
repudiation is acted upon by him. 44 C.W.N. 
il. Per Nosim AU, J . — More repudiation of 
a contract by a party is nothing but an offer 
to rescind Tho party not in default must 
act upon the repudiation so as to accept this 
offer. Otherwise the contract remains in 
force and continues to bo enforceable by 
both the parties. Termination of the con- 
tract by the promisee is the acceptance of 
the repudiation. On such acceptance the 
contract is at on end. At no stage, there- 
foro, the contract ig voidable as defined in 
the Contract Act. In tho absence of anv 
clear indication in 8. 39, it cannot bo held 
that tho legislature intended to include caa<« 

44*?\V ^ Contract Act. 
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promisor or his representatives may employ a competent person 

* 

Illuslraliom. 

promises to pay 5 a sum of money. may perform this promise, cither bv oersonallv 
paying the money to B or by causing it to be paid to B by another ; and, if dies b^r^thetime 
fo do'^so^ payment, his representatives must perform the promise, or employ some proper pcison 

(A) A promises to paint a picture for B. A must perform this promise personally. 

Effect of accenting pcifor- ^ promisee accepts performance of the 

'Hiance fro.Ti third person. promise from a third person, he cannot afterwards 

enforce it against the promisor. 

42. When two or more persons have made a joint promise, then unless a 

^ . contrary intention appears by the contract, all such 

Devolution of JO, nthabilit.es. persons, during their joint lives, and after the death of 

of them, his representative jointly with the sur- 
viyor, or survivors, and after the death of the last survivor, the representatives of 
all jointly, must fulfil the promise. 

43* When two or more persons make a joint promise, the promisee may, 

Any one of Joint promisors absence of express agreement to the contrary, 

may be compelled to perform, compel any ^(onc or more] of such joint promisors to 

perform the whole of the promise. 


LEG. REF. 

* I hesc words \\<rc substituted for the word 
“ one ” by S. 2 and Sch. II of Act XII of ,891. 

NOTES. 

Sec, 41, — S. 41 which provides for the dis- 
charge of a contract by the acceptance of 
performance by a third party, applies only 
when tho contract has in ftict been perform- 
ed. 80 A. 178 = 32 M.L..T. 2-14 = 14 A.L..T. 
223 (P.C.); 30 I.C. 43 = 44 LA. (50 (P.C.). 
aSV^ fiLso 112 I.C. 401 = 1028 M. 072: 1033 L 
33/3 = 31 P.L.U. 440. 

Sec. 42. — ENfiiji.sn Law, how differs from 
Indian law, see (5 B. 700. Section accords 
with mercantilo usage. 17 B. 1. Prima faeic 
defendants inter se are liable for contribu- 
tion where a joint decree for co.stf, has been 
pjissod against thorn. But tho defendants 
who did not defend the .suit or took no in- 
terest therein are equitably entitl'd to ex- 
emption. 1020 A. 054 = 122 I.C. 001. 

Sec. 43: ScopR. — S. 43 takes away tho 
right of a joint-debtor to bo sued iointlv. 27 
L(.. 04 — 107 P.R. 1014. Riglit of contribu- 
tion ran only arise when there was a»lmittod- 
ly a joint liability which ha.s boon discharged 
by ono of the two persons jointly liable. 43 
P.W.R. f,T. & Iv.), 140. Under the English 
Law accord and satisfaction made by one of 
several parties jointly liable or jointly and 
severally liable to tho same creditor for the 
same dol.t diachargca the claim of tho credi- 
tor against all. There is no reason why this 
principle would not apply to cases of Joint 
and 8ev<>ral linbilltv undfT S. 43 I'.L.R. 

(1041) 2 Cal. 237 = 4.5 C.W.N. 830. On this 
subject, see also 8.5 I.C. 788 = 1025 A. 425: 
15 Mys.L.J. 202; 80 I.C. 977. As to when 
payment to a joint mortgagee operates ns 
dis^arge, see 48 M. 603=47 M.L.J. 840. 

AppLfCABTT.iTT. — S. 43 applics onJy whore 
'^0 or more persons have made a joint pro- 


mise and not where two or more persons 
have become jointly inleresbed by inherit- 
ance in a contract rnado by a single person, 
no I.C. 410 (2)=1029 L. 783. Sce also 

1032 M.W.N. 1111; 1034 P. 411 (2) = 148 I. 
C. 434: 48 L.W. 383 = (1038) 2 M.L.J. 287. 
There is nothing in the Contract Act which 
says (Imt before contribution can bo claimed 
there must be a compulsory payment. S. 4.3 
jiermits any joint promisor performing the 
promise to claim contribution. It makes no 
distinction between voluntary or compulsory 
performance. 45 C.W.N. 357. It is not ne- 
cessary that in order to apply the provisions 
of S. *43 of tho Contract Act, the contract 
must arise out of a negotiable instrument, S. 
43 applies to all actions on contract express 
or implied, enables a creditor to sue one of 
several joint promisors, ivithout impleading 
tho others >uid operates to convert a joint 
•Muitracf info a joint and several contract to 
which O. 1. R. *6. C. P. Code, must apply. 
1034 Pesh. 04. Cintmet by ono partner on 
behalf of partnership — Right of promisoo to 
sue one of the partners. Sec 3() Piinj.L-R- 
140. Under S. 43. each joint promisor is en- 
titled to insist upon an equal performanw 
by all tho joint promisors of tho promise. i 
the promisee remits tho performance of 
of tho promi.se in favour of ono or 
tho joint promisors, such rcrniwlon 
destroy tho right of tho other 
aors to demantl that nil the joint p 
should contribute e<|unlly to the ^ 
innnco of tho remaining portion of tM p 
mise. 45 C.W.N. 357. A jomt P^ro^^ 
entitled to claim * the pro- 

regarding tho costs -oets ia 

misee, when tho paynH-nt <>' 35’'* 
part of tho joint contribution 

A joint promisor incorrod 

from the others regarding ,. hetween him 
by him in tJie legal proceedings bei^ 
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Each of two or more joint promisors may compel every other joint promisor 

Each promisor may compel contribute equally with himself to the pcilbrmance 
coniribuiion. of the promise, unless a contrary intention appears from 

the contract. 

^ more joint promisors makes 

in coSudon ^ contribution, the remainingjoint pro- 

misors must bear the loss aiiaing from such default in 
equal shares. 

E'x/f/anj/ion.—Nothing in tins section shall prevent a surety from recovering 
rom his principal, payments made by the surety on behalf of the principal, or entitle 

by th "prindpa? anything from the surety on account of payments made 


NOTES. 

auJ tho promiaco (»>.), the costs which ho 
hua had to pay to his own uttoruoy. There is 
no joint pronimo regarding these costa and 
B. U, would not apply. 45 C.W.N. 357. Joint 
promisor is bouiul to contribute debt kept 
alivo by acknowledgment— Cause of action 
arises from duto of payment — Contribution, 
no LC. 12y = 1929 AI. 309. Under S. 43 a 
suit to recover the balance on an account 
cun be nmintnincd against some of tho part- 
uors because their liability ia joint and seve- 
ral. 53 B. 052 — 31 BoDi.I..It. 1187. See 


also (1938) 2 M.L.J. 287. 

Epkeot op Sectio.v is to make liability of 

and several. 

??i, ^^32 M.W.N. 

Jiil. IKJcreo for wliolo rout can bo passeii 

against ono of several tenants 8 Pat L T 201 

= 1027 1>. 2=97 I.C. 373. See al-vo 17 Pat 

= P.W.N. Ml; 

17 Myfl.L.J, 257, Hut id cxcnitioa of tho 
oecre**, tho right, title ami interest of tho 
judgment-debtors only can bo sold. 5 P. 233 
— 94 I.C. 28=1920 P. 504. A judgment with- 
two joint dehlora ia not a bar to an action 
out satisfaction recovered against ono of 
against tho other, where tho dobt is joint and 
sevoml. 147 I.C. 702 (2)=1934 P. 52 (2). 
Contract by ono partner on behalf of tho 
partnership — Promisee cun sue any one of 
tlio partners for performance of tho whole 
promise. 104 I.C. 700. Ono of two joint pro- 
misors cannot plead (he minority an<l tho 
coniM’quent immunity of tho othiw from 
liability ua a bar to the promisoo'.a claim 
against himself. .30 il. 409=4.3 I.A. 99=31 
M.L.'T. 18 (P.C.). A contract of sale entered 
into by a major and minor vendee is a joint 
ono and can bo enforced against the major 
vendee. 4 L. 33-1 = 1924 L. 140. Where joint- 
debtoia (who wcro joint tort-feasors in the 
anit) have umler a compromise in Court con- 
tracted to pay a sum of money to the plaintilT 
ami Homo of tlioiu pay tho sum and sue the 
peat for contribution, their claim cannot bo 
fisted on tho grouml (hat all of them were 
joint tort -feasors before the compromise. 38 
A, 2.37 — .3.3 I.C. 185. See ol-so 11 B'*ng.L.R. . 
70. I'lic riflht to contribution as between 
partners is not essentially different from tho 
right to contribution ns between persons who 
aro jointly liable in respect of a dobt. But 
a partner's action for contribution ia condi- 
tioned by the special law of pnrtnefsl\ip. fio 


long aa the partnership continues or subsists, 
no separate action for contribution will lie, 
because the right of contribution is subject 
to the special rights ami obligations created 
by tho contract of partnership ami the right 
to contribution can be enforced only as a 
part of the general suit for accounts of the 
partnership. Where, howwer, tho partnor- 
sliip relation no longer exists and there is no 
likelihood of any restitution being necesaarj*, 
there is no reason to apply the rule prohibit- 
ing actions for contribution as between per- 
sons who were once partners but have ccasinl 
to bo sueli. Tho right to sue for contribution 
as between co-judgment-debtors arises out of 
equity, an equity all the more stringent in 
view of the provisions of S. 43 of the Con- 
tract Act. That iH part of the general equity 
which requires that one shall not bear the 
whole burd<>n in case of the reat and it comes 
into existonce only when tho common burden 
is disclinrged and not before. 48 L.W. 383 
= 1938 M.W.N. 1041 = (19.38) 2 M.L.J. 287. 
Tho iloctnno of English Law that there is 
no contribution between joint tort-feasore 
cannot safely bo extended to India. 38 A. 
237 = .33 I.C. 105. See also 7 C. 702; 25 M. 
599. A suit against (he firm in tho firm’s 
name bars a separate suit against tho repre- 
.sentativos of a deceased partner. 42 I.C. 815 
= 19 Bom.L.U, 837, Tho effect of S. 4.3 ig to 
entitle plaintiff to get a deenv against unv 
of the co-contractors though plaintiff cannot 
get, a decree against both. 40 I.C. 194 = 19 
Bom.L.R. 370. A releaso granted to one of 
-seveml judgment-debtors without any inten- 
tion to releaso tho others will discharge the 
others only pro tanto and not in respect 
of tlio entire mesne profits decreed. 51 LC. 

98 — 29 C.L..I. 245. A release of ono of two 
mortgagors iloea not release tho other 50 
C. 18 = 74 I.C. 1021 = 1924 C. 209. Where one 
of several joint tenants is liable for the 
whole rent, 6n his death leaving several 
heirs, all the coparceners coustiluto in law 
ono heir. 50 (X 737=1924 C. 165. A suit for 
cesses is maintainable against all the heirs 
of one of tho original lessees although the 
heirs of the other original lessees are not 
properly made parties. 27 C.W.N. 521=1923 
C. 615. It is no answer to a claim for rent 
against three tenants that if ono of them 
becomes an insolvent, the other persons are 
not liable to pay the rent. 53 I.C. 97.3=30 C 
L.Jv 515. Seif also 1927 P. 2. 8, 4.3 is nor 
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(a\ A n A n ■' f Illustrations, 

to pay liim 3,ioo “pees/*”" O 3,000 rupees. D may compel either A or B or C 

and . «;r.3™o?'“pecs"^om S'' 

frfr^m ^ ^ - c^p^rrt ' pry’'tferh“oi^^^ riTtf 


applicable to a ^ud^or' arrears of rent 
against one of several i.eirq of ? 1 ! 

iT^pss#!! 

praaifsor slamid •aofbr;;.prt;r iX 

:rt IKIP^rSr?^?- 

tamed again.st .some of Ills heirs Th n™l"” 

i'e '^\ "■"^^tr'‘"t,"‘■‘^‘’ ^ 

^omt^y by law in a con'trrb;" 

CL f' 371 “r""”! “PP''«'- •■*5 rC. 50.3 = 24 

>.y i'be 'Yeath'of" orirJriL lo't roTT^’ 
v: r.c. sr>2=\7 c i i or ? 

=..; ;r;t; i= ::i:ir.:; ;sH 
iiS s iSt SSviS 

iimiNMl inforoai ,nlZT .paltadar with 

Revonuo can recover 

Jiaving interest. 12 L.W. Tb(!=^ 

recovery of-M^ntaiaabim^’' m' I r”l^ 

K":f "editS;”' r;L"£" 

soveral'\ nbUitv n joint and 

not in execution M.'' enn- 

oxecuted *1. ^ apportionment. If 

rSy JZ nny one, h« 

= 74 rr «r7~°noo7 2 P? 796 

1924 ^ 262; 70 I.C. 905 = 

aion erm«nl\ '^*‘«npful posaos- 

Pavment m contribution of 

W 7M "“PPOrt of his own title. 

misor; 'n- «“«• Jo5nt pro- 

?4 Tcri38“‘“ " agminsl^AppoaL 

-A- person having a claim against two CO- 


promisors alte^tively, if he elects to pro- 
ceed and obtain a judgment against one^of 
them, cannot proceed against the other: by 
pursuing his claims against the former to 
judgment he abandons his claim against the 

Bom.L.k 610 = 

n '^J-1 section, see also 62 

C. 012 = 39 C.W.N. 461. 

Sec. 43, m. (a). — ^Vher© in a sint on a 
promissory note jointly executed by three 
members of a joint Hindu family, one of 
them haring: been adjudicated insolreut, the 
rreilitor discliarged him from the suit. Held, 
that the suit was maintainable as aj^inst the 
other two executants. 344 LC. 117=1933 
N. 324; 2 I». 466; 17 B. 6; 7 P. 353. Co- 
heirs— Liability for rent— Claim barred 

against some of them — Others cannot be 
made liable for entire rent. 48 I.C. 53C. 
Umler the Indian Law a release by the 
creditor of one of the mortgagors, jointly 
and severally liablo without expressly reserv- 
ing his remedies against the other mortga- 
gors, lias not tho effect of releasing the 
others. 44 C. 162=21 C.W.N, 740. See dUto 
4 C. 330; 39 M. 548; 6 C.L.R;. 212; 13 Pat, 
If.T. 619 (.Toint decree for costs). Tho posi- 
tion as regards joint judgment-debtors ia 
the sfimo in principle ns that as ri^nrds joint 
promisors under S, 44, Contract Act. Hence 
n rclenso granted to one of them without the 
consent of others does not absolve tho latter 
from liability. 144 I.C. 981 = 1933 L. 505. 
(39 M. 548, Rel. on.) Tho English Law doc- 
trine that tlie release of one of several joint 
debtors releases all from liability, has no 
application to India as evidenced by S. 44. 

44 C. 162. Tho release of a joint judgment- 
debtor does not oporato os a relenso of the 
others but they can claim the benefit of tw 
amount actually paid by the 
judgment-debtor 39 M. 548=29 I.C, • 
Where on tho insolvency of a firm, tho orw- 
tor brought a suit against tho members 
joint family firm alleged to bo a partne r > 
the insolvent firm and by tho terms of ft c 
promise arrived at in tho course of the 
the creditor received a smaller amount 
due and released one of the 
wliolr of tl«! nsaew, tho 

an absolute relenso in i. not 

firm insolvent and tho the 

entitled to prove in 1656^ 

balance. 125 I.C. 890=32 Bom.LJt. 

1931 B. 323* f%4 i6Ctioi® 

Secs. 43 and 44 .--Oonstrcctmn of 

—Liability of joint ‘^“**22*^612=*^ 
English and Indian Law. See 63 O. 

C.W.N. 461. 
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44- Where two or more persons have made a joint promise, a release oi one 

Effect of release of one joint ^is- 

promisor. cnarge the other joint promisor or joint promisors j 

.f. , , neither does it free the joint promisor so released from 

responsibility to the other joint promisor or joint promi^ois. 

45- When a person has made a promise to two or more persons jointly, then, 

Devolution of joint rights. tmless a contrary intention appears from the contract, 

*1 u , claim performance rests, as between him 

fJifh fh * ^ during their joint lives, and, after the death of any of them, 

an? if^rS^e person jointly with the survivor or survivors, 

and, after Uie death ol the last survivor, w'ith the represenUtives of all jointly 


NOTES. 

Sec. -iS. — For uu exception to S. 45 in case 
of Governiueut sec^uritica, irtc the Indian 
Securities Act (XIII of I88G), S 5 

Aj>pucabiuty.— S ection applies ’ to all 
joint promisors (as) partners, co-lioirs, etc. 
iO li. 32. See aLuo 17 13. (>; 17 13. 211; 21 B. 
12; as also joint family members carrying 
on partnership buaimss. G C. 815; 7 13 217 - 
18 M. 33; 18 C. 8G; 33 A. 382 (P.C.)' It is 
doubtful whether fcj. 45 appli«?8 to a claim 
for possession of land. Where, lioutwer, the 
suit is n-ally for specific performance of a 
coirtmcl, tlio defendant may plead 8. 45 as a 
hnr. 57 P.K. 1911 = 12 I.C. 850. See aUio 155 
lx. 010—1035 L, 478. Di^tiDctiun bc’twwu 
action of pure tort and action of wrong 
arising out of contract pointed out (135 E 

K. 5G1, Ref. to.) 1932 M. 583 = 02 M.L.J 154* 

Eppect or Sectio.v is to extend English 
law as to tmding partnership to all purtner- 
shij) cases. 9 A, 486. 

Special Cakes — Coiieiiik.— One debt 

crwitos a single and indivisible liobilitv 
which gives rise to one single cause of ac- 
tion. One of several hoirg of a deceased 
obligee cannot sue for his Bhuro in the money 
duo under the bond. 33 A. 327 = 9 I.C 127 
(7 A. 313, Foil.) Sec oho 1941 Cal. 595.* Pay* 
meat to one of the co-heir^ of a promisee 
under a bond would not discliurge tho 
promisor from his liability. So also ure 
payments muilo to a junior member of a 
Hindu family during the lifetime of its 
manager in whose favour bond was executed. 
41 M. 037 = 34 M.L.J. 315=45 I.C 419; 29 
I.C. 580. See alio 30 I.C. 371 ; 7 Mys.L.J. 
379. When* there are sewrnl mortgaget*s 
and there is no .specitication in the mortgage 
deed in regard to who advanced tho mmi^, 
the presumption is that tho money wns ad- 
vaiK-ed in equal shares and payment whether 
by bond or otherwise to one of them without 
consent of or reference to the others does 
not discluirge the mortgage debt due to 
others. 1930 A.L.J. 290=1930 A 98 = l‘’(t 
I.C. 364. 

Co-MORTOAOEEs. — Where property is mort- 
gaged to two persons us tenants in common 
and tJicro is no covenant to repay each 
smmrately a moiety of tho amount, the right 
of cither mortgagee, who droircs to realize 
failing the comsont of his co-mortgagee, is to 
sue making co-mortgagoo a defendant. 40 I 
A. 272=37 M.L.J. 483=24 C.W.N. 297 

-D.). See also 31 C.W.N. 374. Where on 

C. C. M.— 238 


the death of one of two joint mortgagees, 
the survivor alone sued on iho mortgage. 
//eld, that the suit was defective owing to 
the non-joinder of tlio legal representativt-s 
of the joint promisee. 1937 A.M.L.J. 118. 
Wliere there are two mortgagees and a suit 
IS filed on tho mortgage by only one of them 
the absence of the other as a party becomes 
immaterial when during the course of tho 
suit he dies. The person suing though he 
had no right to sue alone on the day on wliich 
he sued, acquired that right during the 
course of tho suit by the di-ath of the other. 
LL.R. (1939) Nag. 515=1930 Nag. 242. As 
to whether one of several joint promisees can 
sue for his share of the debt only, see 51 M 

L. J. 048=1027 M. 84; 105 I.C. 544 (suit bv 
one broker for liis share of brokerage fees). 
A niortgtigor who paid tho whole to one of 
the mortgagees in disregard of u notice by 
the other not to pay and who is compelled 
to pay again, the share of the other cannot 
claim a refuml from tlie mortgagee whom ho 
has paid in full. 24 I.C. 88. One of several 
co-niortgngees cannot maintain a suit for 
sale of the entire mortgaged property to re- 
cover his share of the debt only. 24 I.C. 88. 
So aUo one of the .ioint jiromiseos cannot 
sue for his share of tlio debt. 51 M.L.J. 048. 
Co-mortgngo<*8 are pri'surned in equity to be 
tenants-in-coranion of the mortgage debt and 
their intert*8ts are severable or partible 
among thmselv4*a. Each of them ran sue join- 
ing the unwilling co-obligors as defendants. 
27 C.L.J. 453 — 45 I.C. 980; 40 I. A. 272=.37 

M. L.J. 483 (P.C.). Similarly if some of the 
co-mortgagees are i-stopped from suing, tlio 
Court can sever the debt and give decree to 
the otliers for their share. 27 C.L.J. 45.3 = 

“2 C-^'-N. 041. A payment of tho mortgago 
debt by the mortgagor to one of the several 
mortgagees is not a valid payment as against 
the other mortgagees. 29 I.C. 0,56 = 21 C.L.J 
570; 29 I.C. 139; 4 Lali.L.J. 23=1922 L 64 
= 03 I.C. 744; 3 Lah.L..T. 502. But it ope- 
rates as a valid discharge of tho entire mort- 
gage if tho person to whom payment is made 
was the manager and the agent of all the 
mortgages. 10.5 I.C. 751. Co-mortgageea— 
Suit by one for his share on allegation that 
others hud received their shares is maintain- 
able. 25 I.C. 440 = 19 C.L.J. 327. Co-mort- 
gagees — Payment to one if discharge of 
debt. .5 Pnt.L.J. 370=50 I.C. 403; 5 Pat L 
J. 151=55 I.C. 841; 31 L.W. 723 = 112 I.C. 
501. 
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lllustTation. 

D Ynd" cTo'n^t! ^ of C wKTp“«nrv^ i 

*rime and place for performance. 

46. Where, by the contract, a promisor is to 
perform his promise without application by the promisee 
and no time for pciformancc is specified, the engagement 
must be performed w'ithin a reasonable time. 

Explafwtion.— The question “ what is a reasonable time ” is, in each paiticular 
case, a question of fact. ^ 

Witen a promise is to be performed on a certain day, and the promisor 


Time for performance of 
promise where no application 
is to be made and no time is 
specified. 


47 


XOTES. 

Co I’AtK F.vi:i:. — The manager of a joint 
Hindu family can enforce a, contract made 
with tho family, and the junior members are 
nf)t necessary parties. 3.3 272 = 38 I.A. 45 

= 2l M.L..r. 378 (P.C.); 14 I.C. 35 = 0 A.L.J. 
nn. One of flu* co-j)roniiseo3 in respect of 
a promissory note ig not entitled to bring a 
suit without making the other party to it. 
Under S, 45, Contract Act. the right to claim 
yx'rfornmnci* of the promise rf'.stg with them 
jointly, ^^^lere, therefore, a pronvssory note 
is oxeeufed in favour of two brothers form- 
ing a. joint Hindu family, only one of them 
wjjo is not tho Icaria of tlu* family ig not 
entitled to bring a suit on !>asis of the note 
without joining the other. {1932 P. 34(5 ami 
lf)34_P. 8.5. Disting.) 17 Pat.L.T. 870 = 193(1 
P. 274. Co-parcener — Tender to manager of 
Hindu family is valiil. 10 A.E..T 852=14 A. 
64. 

Co-.sirAnKR. — A eo-elia,rer in whoso sole 
name the title-deed stands ig not entitled to 
fibiert tr) flie tenants paying to h'.s eo-sharers 
their shares. Ho is not bound by payments 
lieyoml their share unless thov were made 
hona fide in whieh ease he is entitled to main- 
tain a suit for his own share of the rent with- 
out im-lcing liis eo-sharers parties. 28 I.C. 141 
= 28 M.L..T. 197. 

— O. 30. p. -t. C. P. Code, contains a 
m(ulifiention of S. 4.5 of tho Contract Act. and 
a .suit liy firm eouM eontinuo without the 
legal reprosontativo of a deeoased partner 
being brought on roenrd ns c«>-plnintifF. 21 
I.C. 509=17 (^.r>..T. (148. The rule of law is 
firtnlv e.stablished that <lebt •bio to trading 
partnerships stand on a different footing 
from debts duo under ordinary eontmots and 
that wlien ono of tho partners in n firm dies, 
tho surviving partiu'rs can sue for the re- 
covery of tho debts duo to the firm without 
mak ng the legal roprosontatives of the de- 
ceased partner parties to tho suit. 4 1^. 122 = 
192.1 T-. 197; 24 I.C. 268. All partners living 
at the time of the institution of the suit 
liability. 54 I.C. 273=10 P.W.R. 1926. 

S. 81. A payment to one of two partners 
constituting a firm operates as discharge of 
liability. 54 I.C. 273=10 P.W.R. 1926. 
Section 45 docs not prohibit the action where 
a partner of a dissolved firm collects his 
share of debt impleading the other partners 


as defendants. It is open to the latter to sue 
again for their share of the debt. 53 I.C. 

P-R- 1919. See also 1926 S. 78= 
90 I.C. 111. One partner cannot sue alone to 

recover a partnership debt. He can, how- 
ever, use the name of the firm and names of 
his co-partners so as to enable him to sue. 
40 I.C. 108. One of several promisees in a 
contract for specific performance cannot 
claim specific performance. 13 I.C. 315= 
1912 M.W.N. 415. A payment to one of 
several joint promisees docs not operate as 
a complete discharge of the debt. 40 I.C. 
405. also 2 Pat.L.J. 520=42 I.C. 408; 
29 Bom.L.R. 147=100 I.C. 993=1927 B. 
125; 13 I.C. 315=1912 M.W.N. 415; 36 

M. 544=24 M.L.J. 333 (F.B.); 19 I.C. 
865=17 C.L.J. 372; 49 I.C. 63=22 C.W. 

N. 1021. 

Sec. 46. — In a contract where the dates of 
delivery in instalments arc not indicated^ 
the instalments must be deemed to 
have been distributed ralcably over the per- 
iod appointed for delivery of the whole 
quantity of goods. It is unreasonable for a 
person who has borrowed ornaments for use 
in a ceremony to detain them after the cere- 
mony has been completed and the owner has 
ilcmandcd their return. 126 I.C. 682=1930 
O. .195; 43 C. 305 =20 C.W.N. 240. Agree- 
ment by puisne mortgagee to pay off prior 
encumbrances — Default — Damages 
able hv mrirtgagor. 48 I.C. 550; 1925 O. 

132. Mining lease— Time for payment ot 
royally not mentioned — Royally ^ becomes 
payable within a reasonable time — L^itatioo. 

See 21 Pat.L.T. 442=1940 Pat. 609. 

Sec. 47 .— Sale— Vendor's duty to tender 

goods ot the time 32 

Railway receipt not sufficient. 40 C. 51 . 

I.C. 948. The nature of the property 

one of the matters which has to I 
consideration in determining the 

should be ^Tealcd as of the essc^ e^ 

contract. 57 B. 292 — 1933 ®*. ^ pro- 

L.R. 1629. Where a compromise dewr^^P^j 

vides for payment of 

dates it cannot he said as ^ 

Jaw that lime is not essence of the 


i32 I.C. 580=1931 L 6% 
ExplanatioU.-'To detcrtnuJC 


rea- 
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Time and place for perform- 
ance of promise, where time 
is specified and no application 
to be made. 


has undertaken to perform it without application by 
the promisee, the promisor may perform it at any time 
during the usual hours of business on ruch day and 
at the place at which the promise ought to be per- 
formed. 


Illustration. 

A promises to deliver goods at 3's warehouse on the first January. On that day A brines the 

go^ to B s warehouse, but after the usual hour for closing it, and they are not received. A h^ 
not performed his promise. 

48 . When a promise is to be performed on a certain day, and the promisor 

Application for performance application 

on certain day to be at proper the promisee, it IS the duty of the promisee to apply 

time and place. lo*” performance at a proper place and within the usual 

hours of business. 

Explanation.— The question “ what is a proper time and place ” is in each 
particular case, a question of fact. 

49 . When a promise is to be perforrned without application by the promisee. 

Place for performance of place is fixed for the performance of it, it is 

promise where no application the duty of the promisor to apply to the promisee 

for‘’L';’ronna«‘!:"“ ^ place for the performance of 

the promise, and to perform it at such place. 


NOTES. 

sonable time, usage of the business is also 
to be considered. 24 R. 97; 23 M. 441. 
Where the day for performance is fixed, the 
promisor would have to perform it at any 
time during the usual business hours on the 
day and place fixed, even if it be a Sunday. 
15 B. 399. 

Sec. 48.— 5-ee 40 B. 517 under S. 47. 

Sec. 49. — Section docs not apply where the 
money is payable on <lcmand and not without 
application by the promisee. 15 I.C. 885 
— 16 C.L.J. 279. There is no warrant for 
holding that S. 49 gets rid of inferences that 
should justly be drawn from the terms of 
the contract itself or from the necessities 
of the case, involving in the obligation to pay 
the creditor the further obligation of finding 
the creditor so as to pay him. 63 C. 726= 
•10 C.W.N. 392=1936 C. 97. See also 163 
I.C. 397 — 1936 R. 25. The rule contained in 
S. 49 applies to promises for payment of 
money as well as to promises for delivery 
of goods. In the case of a lease, it is the 
duly of the lessee to apply to the lessor for 
a reasonable place being named for the pay- 
ment of the premium. When this is not done 
there is an implied promise on the part of 
the Icsse to make the payment at 
the place where the lessor resides 
according to the rule tliat the debtor must 
pay where the creditor is. 1933 A. 147. 
S. 49 has no application to a case where, by 
manifest implication or necessary import, a 
place is fixed by the contract for the perform- 
ance of the obligation. The rule in S. 49 
accordingly docs not apply where there is 
an (jbligation to pay the creditor, and an 
inference can legitimately be drawn, cither 
from the terms of the contract itself or from 
the necessities of the case, that there is a 
further obligation on the debtor of finding 


the creditor so as to pay him. Quaere.— 
Whether the English Common Law rule that. 
If no place is named, it is the duty of the 
debtor to make the payment where the credi- 
tor IS, has been superseded by S *19 (7 

Bom.L.R. 993. Dist. 53 I.A. 58=49 M L 
.1. 806 (P.C.) and 30 B. 167, Ref.) 54 I. 

J. 25 (P.C.). See also U2 I.C. 844=1933 
S. 62: 163 I.C. 397=1936 R. 251. S. 49 
has no application to a promissory note pay- 
able on demand in which no place is fixed 
for payment. In such a case the Common 
J-aw nile applies and it is necessary for the 
debtor to seek out his creditor and pav him. 

?''• 323=44 C.W.N. 609 
— 1940 Cal. 443. S. 49 does not preclude the 
Court from finding out what the implied in- 
tention of the parties was in regard to the 
performance of the contract. 22 Pat L T 
282. Where there is an obligation to pay 
money and either from (he terms of the con- 
tract or from the necessities of the case a 
turthcr obligation is implied to find the credi- 
tor so as to pay him. S. 49 docs not apply. 

C Rcld. on.) 1940 
1-ah. 85. The question as to what is rca- 
^nable time, is a question of fact in each 
ca«ie. 22 Af.L.J. 207=10 I.C. 320. Choice 
of reasonable place lies with tht buyer. 24 
C. 8 . Ordinarily the debtor is to see the 
creditor to ascertain the amount of the debt 
and pay it. 31 I.C. 880=11 N.L.R 189* 
121 I.C. 668=1930 N. 207. S. 49 is in 
accordance with the rule of English Law, 
that in the absence of anv specification of the 
place of payment, the debtor must seek out 
creditor. The section leaves it to the 
creditor to appoint a reasonable place of nav- 

Bur.L.T. 143, See 
59 B. 365=37 Bom.L.R. 357=1935 B 

-«3. Wliethcr it is good law in 
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. . Illustration. 

prescribes or sanctions. 

Illustrations. 

B who alio h account with C, a banter, 

this is done by C. Aflci^ards and LfT 5 i, ^ transferred from his account to A’s credit, and 
payment by B ^ knows of the transfer. C fails. There has been a good 

another, and B pavs W^^th^^baUrTctTfo^iind^to h ^ ^ account by setting off one item against 

to a payment by .1 and respectively, of the sum^wS I'hTy Xd lolaeh'l^^^^^^^ 

deliveri^lf fheX^d^s opTatl^a^^a ptf^a^mer ^ 


IS 


> . i A • r> ‘ I. payiiicili* 

disch[Loc\ ^ Rs. 100 by post^ The debt 

g < oon as B puts into the post a letter containing the note duly addressed to A. 

Performance of Reciprocal Promises, 


Promisor not bound to per- 
form, unless reciprocal pro- 
misee ready and willing to 
perform. 


5'f- When a contract consists of reciprocal pro- 
mises to be simultaneously performed, no promisor need 
perform his promise unless the promisee is ready and 
willing to perform his reciprocal promise. 


NOTES 

face of. 54 I. A. 265=53 M.LJ. 25 (P. 
C.). Sec also 30 B. 167; 31 M. 223. In 
case Pakki Adat agency payment of money 
must be made where the constituent resides. 
33 B. 304. 

Place of Performance — Breach op Con- 
TRAcr— J urisdiction.— Where the plaintiff 
resitling in a place T gave ortlcrs to the de- 
fendant firm in M to send certain goods for 
which he sent an advance and instructed them 
not to send the goods per V.P.P., and when 
the goods were sent by V.P.P. in contraven- 
tion of liis order he refused to receive them 
and claimed the refund of the adv.ancc paid 
by him by a suit in the Court at T . Held; 
that owing to breach of contract, the amount 
which the plaintiff was seeking to recover 
became a debt, and that under S. 49 of the 
Contract Act where no place was fixed for 
the performance of the promise, it was the 
duty of the debtor to apply to the creditor to 
appoint a reasonable place and if the debtor 
failed to apply, the principle that the tlcbtor 
must find his creditor would be applicable 
and that applying that section, the place of 
performance was in T and therefore the 
Court at T had jurisdiction. 40 L.W. 498= 
1934 M. 581=67 M.L.J. 296. Where no 
application has been made by the debtor to 
appoint a place for the performance of the 
promise the place of performance is to be 
determined with reference to the intention of 
the parties, and that in doing so regard 
should be had to the fact that the obligation 
to pay the creditor involves the further obli- 
gation of finding the creditor so as to pay 
him. On an urgent request of defendant for 
a loan the plaintiff deposited Rs. 500 with 
the Kothi at Hyderabad to be paid to the de- 
fendant through the branch of that Kothi in 


Karachi. The plaintiff in his plaint averred 
that the loan had to be returned at Hydera- 
baj!. The plaintiff brought the present suit 
at Hyderabad. Held, that even if there was 
no promise to return the money at Hydera- 
bad and the agreement between the parties 
was silent on that point the defendant who 
had promised to return the loan must be 
presumed to have promised to return it at 
Hyderabad. [5 R. 451 (P.C.), Foil.] 142 
I.C. im=1933 S. 62. 

Sec. 60. — Payment to unauthorised agent 
i.s not payment to principal. 12 Bcng.L.R. 
3G0. Payment not by cash but by transfer 
of figures in account is valid. 1925 S. 144 
~20 S.L.R. 335. 3Vliero a subscriber to 
a chit fund conducted by a company depo- 
sits with tlk) Bank a certain amount in the 
manner sanctioned by the company (in n 
.special Savings Bank Account in a Bank) for 
the performance of his contract, vio., the 
payment of future .subscriptions to the chi 
fund in respect of the chit hold by him. he 
having won tho prize, the performance 
good under S. 50. Tho promisoo compa^ 
has to take the risk, and if the ® . 

into liquidation the subscriber cannot bo nwa 
liable. (1941) 2 M.L.J. 908. 

Sec. 61 .— RepudinHon, what 
definite* statement ns to. 43 C. 30o ^ 

W.N. 240. On this section, 

M.L.J. 300=1925 M. 971; for 

192.5 S. 220. Where the ’I®* party 

\ contret consists of a promis » . fully 

,vho is bound to do tlw ki, is 

jorforms his part of the ® 20 I. 

oady to do the net r^en i^qn^rod 

1. 47 (1)=20 of ® eo®' 

ho buyer for damans fo ^ |,pnt upon 
ract for salo of goods, it is incom 
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Illustrations. 

and ^ contract that A shall deliver goods to £ to be paid for by B on delivery 
A need not deliver the goods, unless D is ready and willing to pay for the goods on delil^rv 

'^e goods, unless A is rcldy and willing ?o deliver 

fin,, i JfLcnr.o bc“p”liro*d.lwfr;!' P"-* ifi« 

i need nn?' f “ fi"* instalment on delivery 

of the ^ “ «ady and willing to deliver the goods on paym;nt 

52 . Where the order in which reciprocal promises arc to be performed is 

Order of performance of fixed by the contract, they shall be 

reciprocal promises. perlormcd in that order ; and, where the order is not 

fU.* ^ A u- u u expressly fixed by the contract, they shall be performed 
in that order which the nature of the transaction requires. 

Illustrations. 

(a) ^ and B contract that A shall build a house for B at a fixed orice A\ . u .j 

the house must be performed before B's promise to pay for it ^ promise to build 

precis '‘>.0 ^ 

‘hc'dTvrA’'u7ifirj.?ck.''" ■*- ■' should 


NOTES. 

him to antiafy the Court that he was ready 
and willing wth the money or hud the capa- 
city to to pay for the goods, or that he had 
at all^ events made proper and roasonabe pre- 
parations and arrangements for securing the 
purchase money. Readiness and willingness 
to perform includes ability to perform. 1940 
Kang.L.R. 593=1940 Rang. 284. As to 
what constitutes readiness and willingnoss, 
SIC 9 C. 791; 2 Bom.H.C.R. 246; 2 Bom. 
II. C. R. 258; 8 L. 198=1927 L. 170; 
7 L, 318 = 1026 L. 318; 1928 L, 20 
(2). Vendor is not bound to tender 
tho purchase price unless the purchaser is 
ready and willing to perform his part of 
the proiniso. 16 S.L.R. 278=1923 8. 50. 
hcc also 9 Mys.L. J. 38. In a suit for spe- 
<ific performnneo the strict law as to tender 
is not applioablo. 16 S.L.R. 278=1923 
S. 50. In tlio case of reciprocal ngrocments 
one of them cannot be enforced if tho other 
is void and unenforceable. 100 I.C. 823 
(1) . Suit by pledgor to re<leem— Pledgee 
obviously unable to return goods — Tender by 
pledgor if necessary. 5ee 30 L.W. 898. See 
also 130 I.C: 482=1931 A. 539. A party 
is absolved from tho duty of delivering if 
the person to whom tho goods are to bo deli- 
vered is absconding. In order to support an 
allegation of roadincss and willingness to 
deliver actual tender is not in all cases 
necessary, e.ff., tender will be dispensed with 
where tlio defendant has refused to perform 
tlio lontract, or where, on tho day fixed for 
performance of it, ho has absconded and hay- 
ing closed his place of business, has left no 
agent) or other persons to represent him. 139 
I.C. 114=1932 S. 9. 

Secs. 61 and 62 . — Failure to fulfil con- 
DITIONH— Efi’ect.— T he respondent liad in- 
ve8to<l money In debentures in a company in 
which the appellant was intexested. Tho ven- 


turo having proved a failure the respondent 
instituted a debenture action against the 
company asking for accounts and arpoi^ 
xnent of receiver. During these proceedings 
the respondents made various allegatioS 
again^ the appellant and threatened^ legal 
proceedings against him. At that time 
appellant wrote a Jotter to the agent of tho 
t^pondent in the following terms- “If V 
(r..p„nd".,t) will pa, cc.f i.. eonnoJLf 

«ith tho appointment of the receiver 
and write letters to his solicitor and to'thi 

ment of the company I will pay him the 
amount invested by him.- TI,o\.^nden? 

ffetd thT/th7 letters. 

«covcr the amount mentioned in tho letter 

be<^use hia claim was dependent on 

and postponed to performing the promises 
....■ntioned in the letter. It fm, Lf a ci™ 
of simultaneous promiso under 8 51 but 

8-52. 60 I. A. 368=38 OWN 
M.5-I933 P.C. 233=65 M.L.J. 813 (P.' 

Sec. 62.— If delay i„ the payment of tiie 
I urohaso money is due to the vendor’s owi 

^ title, he will not 

bn entitled to take advontaeo of bin 

(v‘'o,'‘3"'’ ‘‘1'*"" I-C- 509=8 L 

\V .33. Ace also 26 A.L.J. 492, 

l,v “P’'-’®'*”®" auinot, oioept 

b> the election of the other party so ti» 

treat it, put an end to an obligStiom If tho 

other party still insists on performance o? 

the contract, the repudiation is what is 

filled -hratum fulmel’-. A wrongful re 

pudmtion by one party does not itself ab- 
solve the other party if he sues on tho con- 
tract, from establishing his right to recover 
by proving performance by him of condi- 
tions precedent, 60 I.A. 368=1933 p n 
233=65 M.L.J. 813 (P.O.). * * 
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When a contract contains reciprocal promises, and one party to the 

I • 1 r. f . .• prevents the other from perfonninphUnrnmJc/* 

Liability of party prcvcntine i -j i, P''**^* “*“*S ms promise, 

event on which contract is to Contract becomes voidable at the option of the 

take effect. party so prevented ; and he is entitled to compensation 

from the other party for any loss which he may sustain 
in consequence of the non-pcrformance of the contract. 

Illuslration. 

A and B contract that D shall execute certain work for A for a thousand rupees B is rcadv 
and willing to execute the work accordingly, but A prevents him from doing so. The contract u 
voidable at the option of D ; and, if he elects to rescind it, he is entitled to recover from A compen- 
sation for any loss which he has incurred by its non-pcrformance. ^ 

54. When a contract consists of leciprocal promises, such that one of them 

Effect of default a. to that cannot be performed, or that its performance cannot be 
promise which should be first claimed till the Other has been performed, and the 
performed, in contract, con- promisor of the promise last mentioned fails to perform 
sisting of reciprocal promises, g^ch promisor cannot claim the performance of the 

reciprocal jiromisc, and must make compensation to the other party to the contract 
for any loss ^vhich such other party may sustain by the nonperformance of the 


contract. 


Illustrations. 


(a) A hires B's ship to take in and convey, from Calcutta to the Mauritius, a cargo to be 
provided by /I. B receiving a certain freight for its conveyance. A docs not provide any cargo for 
the ship. J cannoi claim the performance of B's promise, and must make compensation to B for 
the loss wliicli li sustains by the non-pcrformancc of the contract. 

(i) A contracts with B to execute certain builder’s work for a fixed price, B supplying the 
scaffolding and timber necessary for the work. B refuses to furnish any scaffolding or timber, and 
the work cannot be executed. A need not execute the work, and B is bound to make compensation 
to A lor any loss caused to him by the non-pcrformancc of the contract. 

(c) A contracts with B to deliver to him, at a specified price, certain merchandise on board 
a ship which cannot arrive for a month, and B engages to pay for the merchandise within a week 
from the dale of the contract. B docs not pay within the week. A's promise to deliver need not 
be performed, and B must make compensation. 


NOTES. 

Sec. 63— .See 39 Mys.II.C.R. 601 = 12 
422 . 

Sec. 54. — A party cancelling a contract 
witliout any justification is precluded fiom 
making tiny dcfonco which would have been 
open to him ill .an action for damages by the 
other party. 69 I.C. 61.'5=22 Bom.L.R. 
1165: 49 I'.C. 811 = 1918 M.W.N. 772. Sre 
also 8S I.C. 697=6 P.L.T. 830=1925 P. 
496. r.ailure of promi.sor to perform his 
part of the promise*. Promisee, if can res* 
cind whoh* contract. Sfr 2.3 A.L..T. 806= 
.30 r.W.N. 145 (P.C.); 2 Luck. 279=1927 

0. 12; 1929 P. .395; 25 N.L.R. 110=116 

1. C. 651=1929 N. 164. Where a contract 

consisted of twelve parts,' non-performance 
of one docs not necessarily indicate an in- 
tention to put an end to the contract. 24 
J.C. 758=16 Hom.L.R. 178. As soon ns 
the contract for the sale of goods within a 
ispecifie'l date is broken, the obligation of 
the purchaser to accept delivery of the goods 
vanishes; he is not bound to take the 
when dclivere»l later. 20 C.L..T. 1.33=2# 

I.C. 7=20 C.W.N. 159. Engagement to 
ship goods and to keep space for goods ship- 
ped must 1)0 ready with cargo before he can 
onforce t!io obligation and tho to 

call at tho port of shipment and take action 
against him in • damages for its breach. 34 
I.O. 843. Reciprocal promises — Brooch by 


act of both parties — Suit for specific per- 
formance, whether lies — Compensation — 

Claim for. 38 M. 959=26 M.L.J. 331. 
See also 86 I.C. 436=1925 M. 1029. In 
tho case of anticipatory, breach if tho party 
who suffers by the default docs not put ^ 
end to the contract but prefers to keep it 
open, ho does so for tho benefit of both 
parties and bo remains subject to ^ 
ibligations and liabilities under it, 
ander the contract, tho pcrformanco of the 
Icfcndant's promise to deliver tho goods 
•ould not be claimed till the plaintiff had 
>aid tho balance of the purchase money ana 
he plaintiff having sued to recover damn^ 
or breach of contract expressed his reaoi 
mss to deposit tlio price and at the Jim 
imo imposed a condition that he should be 
.ermittod to deduct therefrom tly? 
he goods sold by defendant. 

1,0 plaintiff cannot bo said to ho ^illingj^ 

lake full pnymfnt nnd, that tho 901 w ^ 

mintninable, 19.30 L- j.j pum of 

ontrnct of loan for a ^l/if the 

loney to be paid from time uortion 
nder refuses to lend a small p 

mining duo to the Vnd to the 

Toot of the lender P^' ^ claim in- 
mtract and ho is not 136= 

•rest at tho contract rates. 1 37 

> I.C. 627. 0“ 

334; 4 C. 237; 15 B- 389* 
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and B pLi£T^pfy w°j;fn‘’a '» delivered ncx. day. 

.1. prondse .o pay ne?dL.Ve'’'Ar‘:3/a„Tdt Jrn^aTc “a.icr''^'"^ 

55- « hen a party to a contract promises to do- a certain thing at or before 

r “''idctain things at or before specified 
Effect of failure to perform t*nies, and fails to do any such thing at or before the 

essential. not been performed, becomes voidable at the option 

u . 1 . . , promisee, if the intention of die parties was 

that time should be of the essence of the contract. 


NOTES. 

Sec. 66.— Compare Ss. 02 and 63, tn/ra 

Principle op Section. — Ser 1927 S. 49. 
to time is essence of contract, see 

88 I. C. 890; 39 Bom.L.R. 835. Time is 
not ordinarily of the essence of the con- 
tract for sale of land, but the parties can 
ninko It so by express agreement in the con- 
tract itself or subsequently by giving rea- 
sonable notice to complete on u certain day, 
or if the nature of the property intended to 
bo sold requires it, as for instance, if the 
wmtrnot is for the sale of a life-interest or 
a mining lease given for n fixed period of 
time Timo is not of the essence of contract 
Biinply because n period of completion is 
mentioned in the contract. 63 C. 804=1936 

Bom. 417; 16 Luck. 

frV'fa ‘’‘uncommercial con- 

tracts the ordinary presumption is that 

time H not of the c.sseDce of tho contract; 

there la no such presumption in the case of 

cominorcml contracts. If time i.s originally 

he essence of tho contract, it does not cease 

to bo so because one of the parties had 

agreed to grant a short extension. 190 I 

n. 654=1940 Oudh 443. Tho question whe- 

Cher or not time is of the essence of a con- 
tract la a question of tho intention of tho 
parties to be gathered from tho terms of the 
contract. Where tliere i.s an exprese provi- 
sion that time is of tho essence of the con- 
tract and at the same time provision for ex- 
tension of time in certain contingencies, and 
for tho payment of a fine or penalty for 
every day or week tho work undertaken 
under the contract remains unfinished on 
the expiry of tho time provided in the con- 
rrnel: such provision is inconsistent with 
tune being of the essence of a contract, and 
would bo calculated to render ineffective 
an express provision in a contract to that 
effect In such a case it cannot bo said that 
It wa.s intended that time should bo of the 
c..^nco of the contract. This principle ap- 
plies to P.W.D. contracts. 189 I.C 785= 
1940 Sind. 1. 

Contract to bbIvL.— Even where time is 
not of tho essence of contract, the purchaser 
niu.st show his readiness and ivillingiicsa to 
perforin his part of tho contract within a 
reasonablo time after tho agreed dute .37 
I.C. 776; 69 I.C. 41=1922 M.W.N 47 
Sir <iUo 2 I.C. 460 (P.C.). Effect of 

lailure — Contract — Construction — Sale of 
goods— DeUvery to be taken within a specU 


fled period— Default— Delivery of part of 
pods after expiry of time fixed— Refusal 
to take delivery of the rest— Damages. 69 
J'-?’ Bom.L.R. 142. Effect of 

failure Time for performance — A holiday 

C’ustom as to riglit to perform on day fol- 
— T® strictly proved. 58 I.C. 39C 
—^2 C.L.J. 140. Where in a contract for 
aalo tho entire purchase price was to bo 
paid within one month after the receipt of 
earnest money, and tho vendor during that 
mouth accepted various instalments towards 
tho purchase money, the vendor should bo 
regarded to have waived his right for entire 
payment within one month and could not 
plead time as essence of contract. 1938 Rang 
36/. In a contract by which an agent 
agreed to procure his principal a loan with- 
in a certain time and time was definitely 
known to be of the e.ssence of the contract 
tho agent will not, wlicre tho loan i.s not 
secured within the stipulated time, be en- 
titled to any commission 15 C L J 40 — 
10 C.W.N. 753; 30 C.L. J. 224^=r2'4 C.W N 

transactions being 
that tho amount which is payable to the bid- 
der IS to be paid to him only on his furnish- 
ing security for future instalments time is 
of the very essence of tho contract and un- 
less the security is furnished within tho 
prescribed period the bidder loses his right 
to the amount payable to him. 52 I.C 938- 
1019 M W N. 805. Where timo is the' es- 
sence of the contract, claim for quantum 
meruit i.s unsustainable when work is delay- 
ed. 19 I.C. 48=6 Bur.L.T. 53 ; 69 I C 
894=1923 N. 140. The question whether 
time was of the essence of the contract 
embodied in the consent decree would de- 
pend on the facts and circumstances of 
each case. Where a consent decree in a 
specific performance directed the 
plaintiff to execute a conveyance within a 
week from the date thereof and tho defen- 
dant to pay the price within four months 
thorefron. held, the term did not make 
time of the es^nce of the agreement and 
that the defendant was bound to par oven 
though the conveyance was executed' only 
two weeks later. 1930 P. 234; 11 L 699 — 

131 I.C. 371=1931 L. 205: see 49 B. 289 
(1 Where time is of the es- 

FX*nee of the contract, failure to comply By 
specified timo entitles a promisee to imme 
diately rescind. Where time is not of the 
oesenco of the contract, he has a right to 
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If it was not the intention of the parties that time should be of the essence 

EfTcct of such failure when ? ^ ^ Contract, the contract does not become voidable 
time is not essential. bV the failure to do such thing at or before the snerifipH 

. • f 1 promisee is entitled to compensation from 

the promisor lor any loss occasioned to him by such failure. 

If, in case of a contract voidable on account of the promisors’ failure to 

EfTcc. of acccpuncc of 

performance at time other performance of such promise at any time other 

than that agreed jipon. than that agreed, the promisee cannot claim compensa* 

tion for any loss occasioned by the non-performance 
of the promise at the time agreed, unless, at the time of such acceptance, he gives 
notice to the promisor of his intention to do so. ° 


NOTES. 

daniugpfl only. But whether time is of the 
ossenco of a contract or not, in any case a 
contract must be performed within a rea- 
sonable time. 33 I.C. 668=9 S.L.R. 137; 
.•50 T.(\ 41 = 12 S.L.R. 144; 19 I.C. 48=6 
Bur.L.T. 53. See also 25 N.L.R. 110= 
1929 N. 164. Where time is of the essence 
of the contract it is the business of the 
contracting party to see that money payable 
to the other reaches the latter in time be- 
fore the duo (late. It is not open to him to 
spn<l money by registered post with a possibi- 
lity of payment being delayed when payment 
l)y telegraphic transfer without any possible 
flelay is possible. 11 L. 699=1931 L. 205. 
Where a contract of sale falls through ow- 
ing to the default of tho vendor the latter 
i'annot claim specific performance and the 
purchaser can sue to recover such portion 
of tho price ns lie has already paid. 34 
Bom.L.R. 1629. 

Mkrcantilb Contracts. — In spite of S. 
.55 in England as well as in India time is of 
the essence of the contract in mercantile con- 
tracts. 36 I.C. 96=10 S.L.R. 4 (2 A.C. 
45.5 at 463, ). See also 4 I.C. 945; 19 

T.C. 93=80 P.R. 1913; 48 M. 538; 1925 
M. 026=48 M.L..T. 374; 83 I.C. 260= 
1924 C. 427; 1925 M. 1232=49 M.L.J. 
200; 31 N.L.R. 250=1935 N. 111. 

“Month” in Indian contracts means 
limar month, not calendar month. 36 C. 
576. 

Condonation. — Where the «-ontrnct was for 
the delivery of a certain «juantity of goods 
every month and though there was non- 
performance of tho contract within tlic spe- 
cified time limit the other party extended 
the time for performnneo. Held, that there 
was a condonation of tlie lirench and that 
the party in default cannot he proceeded 
against for damages for breach of contract. 

7 O.W.N. 668=1930 O. 417. 

Sade;. — C’ onaideration to be paid by the 
vendee to a creditor of the vendor — Vendee *8 
default — Vendor entitled to recover by suit. 

36 M. 348=12 T.C. 353=21 M.L.J. 983. 

Sec also 17 Pat.L.T. 940 (P.B.). (Execu- 
tion sale) . 

Sat.b or Land. — S. 55 does not lay down 
tfny principle which differs from the law of 
England as to contracts for sole of land. In 


such cases, equity looks at the substance 
and not at the letter of the agreement in 
order to ascertain whether the properties 
notwithstanding that they named a specific 
time within which the sale was to be com- 
pleted, really and in substance intended 
more than that it should take place within 
a reasonable time. Prima facie equity treats 
the importance of such time limits as being 
subordinate to the main purpose of the 
parties. 40 B. 289=43 I. A. 26=30 M. 
L.J. 186 (P.C.) (38 B. 77, Reversed); 69 
I. C. 13=1922 Bom. 14; 38 I. 

T.C. 123; 97 I.C. 269=19 S.L.R. 41. 
See also 63 C. 804=161 I.C. 166=1936 C- 
51. Specific performance of a contract to 
sell land will be granted although there has 
been a failure to keep tho dates assigned to 
it, if justice can be done between the 
parties and if nothing in the express stipu- 
lations of the parties, tho nature of the 
property or tho surrounding circumstances, 
niuke it inequitable to grout relief. 40 B. 
289. An intention to make time of the 
essence of the contract must be expressed in 
unmistakable language; it may bo inferred 
from what pas.sed between the parties be- 
fore hut not after the contract is mad®. 

40 B, 289; 40 M.L.J. 13=61 I.C. 457; 

42 M. 802=34 M.L.J. 109; 52 I.C. 590= 

10 L.W. 376; 70 T.C. 126=1923 B. 42; 33 
r.C. 668=9 S.L.R. 137. Tho presump- 
tion that time is not of the essence of a 
oontract to sell land, is rebuttablo when 
the sale is arranged to meet the expense of 
a marriage taking place on a certain date. 

26 T.C. 121=27 M.L.J. 482. 

Te>it or Ti.me beino Essence or Contbact. 

The question whether time is of the es- 
sence of the contract depends on tho in- 
tention of the parties. 47 B. ^07-2 
Bom.L.R. 328; 38 B. 77 =J 5 Bom.L.R. 

405; 28' O.W.N. 104=1924 C. 427; 33 1- 
c. .347=22 C.L.J. 566; see also 39 Bom 
L. B. 835; 11 L. 699=131 I- * 

371=1931 L. 205. The 
thcr time is or is not of the of 

contract has to be decided on the f« 

<.ach COSO. Tha 

.I.hatanoo and not merely at tho ,iea 

,.„n.raot and naoortain more than 

roally and in oubotnnoo .,rithta * 

that^ho aoj ahonid ^ ,imo. 

reAsosable time. H 
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NOTES. 

party must see that money payable reaches 
the other party in time. Mere remittance 
when time essence of contract is not suffi* 
eient. 11 L. 699. 

Waiver.— Consent decree — Time not al- 
ways essence of contract — Waiver may be 
inferred from conduct. 36 I.C. 698=18 
Eom.L.R. 803; 2 Pat.L.J. 520=42 I.C. 
408. Acceptance of payment after the ex- 
pirj' of tho time fixed operates as a waiver 
of tlio limitation as to tinio in the contract 
2 Pat.L.J. 520=42 I.C. 408. 

Sec. 66: Scope. — Tho <(ucstion whether 
compensation is payable or not depends not 
merely on (t) whether it can, in an abstract 
iiitinnor, lx> Miiil that the act agreed to bo 
•done is iinpossiblo in itself or unlawful, 
hut upon, (tt) tho knowledge ns to the act 
being imposaiblo or unlawful, as well as the 
promisor using reasonable diligence in ob- 
taining that knowledge; but this knowledge, 
or absenco of diligence must be. coupled 
with, (iii) the want of knowledge on the 
part of tho promiHco, and finally it depends 
also upon, (iv) whether tlxo promisor could 
have prevented that event which renders tho 
act unlawful. 105 I.C. 319 See aUo 130 
I.C. 772=1931 L. 347. 

(’ONSTRUCTioN OP SECTION. — There are 
two matters which are dealt with by parn- 
irraph 2 of 8. 60 of tho Contract Act, vir., 
nu uci winch becomes impos.sible and an act 
which becomes unlawful. In tho caSc of an 
act which has becoino unlawful the promisor 
is exonerated from performing if he is not 
refirpon.si!)lo for the act having become un- 
lawful. The first part of the paragrapli 
does not speuk of tho act having become 
iiiipossiblo by reason of the act of tho pro- 
misor. Though it is not clear what exactly 
is laonnt by speaking of an act having be- 
come impoBMblo in tho sense referred in tho 
section, tliero is no reason to hold that the 
Legislature intended to depart from tho ge- 
neral common law rule which is that where 
^ party has not qualified his obligation, he 
is liable to make compensation in damages 
fop non-porformance although tho perfor- 
mance has been rendered impracticable by 
Home unforeseen cause over which ho has no 
control. 192 I.C. 768=1941 Pat. 429 

iMi'rj.ssiui.B.>»— Whetivr abso- 
lute impo.s8ibility is meant, as applied to a 
contract for supply of coal, see 50 I. A. 142 
= 17 H. 56.3 = 45 M.L..T. 030 (P.C.). A 

clear lino of distinction must bo made be- 
tween physical impossibility and mere dlfii- 
cnlty in carrying out a contract, 130 I.C. 
7/2=rl031 L. 347. As to what amounts to 
inipo.sfllbility of performance, see 86 I.C. 
362=1925 M. 907; 48 M. 538=48 M.L.J. 

374. See also 1936 8. 26. Loss of ship bo- 
foro it reached tho place of loading — Right 

C. C M —239 


to roco^^r advance freight. See 123 I.C 
Becomes impossible— Contract of ser- 
vic^Wrongful dismissal— Broker employine 

under-broker— Termination of broker’s 
l^intment— Dependent contract. 47 C. 29^0 

Where, m a contract to lease lands, the peV- 

orhorbvT acquisition 

Government the promisee is en- 

^—20 A*L.J, 41—65 I.C 2^^ xiai* i-r 
fieulty or the need to pay exorbitant prfees^s 
not such physical impossibility as L con 
templated under 8. 56. 40 B 301— 3a t' 

C. 205; 47 B. 563=27 C W N 974 -^- >r 

L.J. 630 (P.C.). Where lands held tnd^ 
a le.ase are silted by floods but it was possi 

!vn ^y of a ce*ita^n 

rent nt I /- 

tunnng up impossible for want of s^incUon 
of aotonment authorities-Contract tf ale 
f becomes void. 27 A. L.J. 1122=1929 

of tf r- I^ecomes impossible” by a rule 

o 1 *'^ Govornnient-Kffect. 36 B. 139= 

'-iN. /03, c.ff., wagon restrictions bv 

Wum™,. 93 I.e. «9=1™ U 

o M.L..J. Cfi.'j, OovprnniPiit rea-iai 

lYo 

^^0 ..,0 

J C 3 "nl“J 7 """7 frustration. 70 

1” IC ^03 36 B. I. 39 L 

J- I.C. 69.3. See also 47 B 5113 /ryn\ 

Iniposiihility „3 an excuse for non perTu'S ' 

aneo of a contract n,n.,t be a phyi^ if " 
cgni ,mp„s,,bility. A rise in fre L m" muy 
« «|u.vnlent to »uol. a senreity of ahL 

C 267=33 •» I- 

or % nr^arri^X^L^S n^ « 
tl.c perfornmnee, tl,c Inw impHe,, th„t U shaU 

trunxit in nttributablo to «tu 8 C« bey^d^llo 

control t,,e defen.lant, 1 ,^ aoJod 

r'c l '>5 "'^Sligcntly nor unrcasonnblv. 53 

53 1 O i ' 5 time, 

. 4 . • , ''here a sublease is enter«I 

into in the belief that tho original contract 

which the sub^contract is to bo worked th? 
cimcellation of the contract terminates tho 
subcontract as well. 29 I.C. 151— o r 

w. 411; 37 I.C. 761. A contraetl; not 
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A contract to do an act which, after the contract is made, becomes im- 

Contract to do act after- possible, or, by reason of some event which the pro- 
wards becoming impossible misor could not prevent, unlawful, becomes void 
or unlawliil. when the act becomes impossible or unlawful. 

Where, one person has promised to do something w'hich he knew, or, with 

reasonable diligence, might have known, and which 
the promisee did not know to be impossible or unlawful, 
such promisor must make compensation to such promisee 
for any loss which such promisee sustains through the 
non-performance of the promise. 

Illuslratiom. 


Compensation for loss 
ihrougli non-performance of 
act known to be impossible or 
unlawful. 


(</) A agrees with D to discover treasure by magic. The agreement is void. 

(h) A and B contract to marry each other. Before the time fi.Kcd for the marriage, A goes 
mad. The contjact becomes void. 

(c) A contracts to mar^ B, being already married to C, and being forbidden by the law 
to whi< h he is .subject to practise polygam,. A must make compensation to B for the loss caused 
to her bv tlic mjn-pcrlbrmancc of his promise. 


NOTES. 

rendered iinpoFsiblo of performance merely 
on account of a difficulty ia perform- 
ing it or a need to pay high prices. 57 I. 
C. N.L.R. 1. Where a person 

Hlands surety to produce a person on a cer- 
tain day in Court but by that time the per- 
sc)n had been convicted .and lodged in jail, 
tlio promise becomes impossible to perform. 
The agn-emcTit is not one f.alliiig nntlor the 
second part of S. 35. 70 I.C. 870=1923 

R. 20. Where an employee binds himself 
to indemnify hi.s employer if theft occurred 
of tlie property for which ho was rospon.si- 
blo. no (juestion of im|»0S8'bility of per- 
formance arises and the stipulation 
could bo enforced and the employe© 
made liable for loss occasioned by theft. 
1941 .\.M.L..7. 98. 

Tf.st of I Mi’ossrniLiTV. — Test of impossi- 
l)ility is whether it was practically impos- 
sible for the defendant to get the quality 
contractc<l for within tlic specified time. 35 
T.C. 625=(1916) 2 M.W.N. 131. See also 
11 My<.L.;. 81. If after a contract is 
entered into, it becomes illegal owing to dc- 
claralion of war, etc., it cannot he enforced. 

33 I.C. 90=9 BurL.T. 99; 48 I.C. 310=11 
Bur.L.T. H4; 40 I.C. 526=32 M.L.J. 146; 
40 I.C. 851=41 M. 225. .SVe also AO H. 
570=33 I.C. 3.53; 42 B. 473=37 I.C. 6 ^: 
33 I.C. 540; 43 I.C. 673=33 M.L.J. 410. 

AsSir.NMKNT OF CONTRACTUAL RIGHTS — 

Breach of third party — Liability of 
ASSIGNOR. — It is too broad a statement to 
assert that whenever a person enters 
into a contract, he must get nis 
money or its equivalent in goods htc- 
spcctivc of the terms agreed upon. Where 
a person transfers his right under a contract 
for purchase of goods from a third person 
in favour of the plaintiff without m any way 
undertaking to procure delivery, the breach 
by the vendor of his contract to deliver does 
not make the contract void or impossible tor 
failure of consideration. In such a case, tnc 


consideration for the contract is not the 
delivery of the goods but the right to call 
for delivery. That was what the plaintiff 
bargained for and that he has obtained. 8 
Mys.L.J. 361. 

Suit Fxm Rentals of toll — Defence of 
I'RUSTRATiON. — In a suit by the District 
Board to recover the balance of the annual 
rentals from toll-gate contractors, the defen- 
dants pleaded that the contracts came to an 
end because they became impossible to be 
performed by reason of an unforeseen 
accident. Tlic monsoon that year was very 
severe; the bridges adjoining the toll-gates 
had been washed away and for nearly 3j/» 
months traffic had to be suspended to a 
greater or smaller extent. Cl. 6 of the sale 
(of tolls) provided: “sales subject to all 
risks. Claims for compensation will not be 
entertained." Held, (i) that the doctrine 
of impossibility of performance or “frustra- 
tion” proceeded on the assumption that the 
parties at the time of contract did not have 
a contingency in their mind; if they had it 
they would have provided for it; 
cular way that doctrine was inapplicable to 
the present case for the reason that tne 
destruction of bridges by floods was one ol 
the risks contemplated by the parties, ( I 
that the interruption to the traffic ^ 

months was nothing exceptional or ^ 
asonablc; (iiV) as the defendants fP' « ® 
the monsoon continued JJe 

tions and collect as much as could 
contract did not in fact cease *o ^.^* 7^34 
able. The defence therefore failed. 1 

M. 85=66 M.L.J. 108. o « in 

Non-li ability for hv the 

the contract—The accident caus^ P? 
promisor's own negligence. AGf ^0 *• 

= 7 L.B.R. 105. Section 

Contract to the to the 

applies only when there «s no c ^ .|pj, jniist 
contrary behveen the Parties. jq 5 

be read as an implied term m contracr 

I.C. 319. 
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57- Where persons reciprocally promise, firstly, to do certain things, which 

Reciprocal promises to do * and, secondly, under specified circumstances 

things legal and also other Certain Other things which are illegal the fir^f 

thmgs illegal. set of promises is a contract, but the second is a void 

agreement. 

Illiulration. 

u u A shall sell B a house for 10,000 rupees but that if n t..- 

house, he shall pay A 50,000 rupees for it. ^ it as a gambling 

is a coluacf' •<>«'> >hc house and to pay . 0,000 rupees for it, 

and is ^voTd “a^re^.' <*'= house as a gambling house. 

Alternative promise, one hraneh of an alternative promise, one 

branch being ill^al. u u ** ^cgal and the other illegal the lepnl 

branch alone can be enforced. ^ ^ * 

Illustration. 

A and B agree that A shall pay B 1,000 rupees for whirh R «h-»ii r.r. j j .. 
rice or smuggled opium. ^ afterwards deliver to A either 

This is a valid contract to deliver rice and void agreement as to the opium. 

Appropriation of Payments. 

59- Where a debtor owing several distinct debts to one person, makes a 

Application of payment ‘ V'"’ iP^^^'ioror 

where debt to be discharged is eircumstances implying that the payment is to 

■nd.ca.ed. be appi.ed to the d.sc^ltarge of some part, 'cular debt 

the payment, .faccepted, must be applied accordingly. * 


NOTES. 

Sec. 57.--If the parties have treated the 
legal and illegal parts of a contract as in- 
separable and as an integral whole, the entire 
contract is void. 9 B. 176. On the section. 
see also 167 I.C. 707=1937 R. 47. 

Sec. 58.'^— S. 58 does not apply where 
there is no alternative promise separable 
from the illegal portion of the agreement. 
A covenant for indemnity for failure to do 
an illegal act is unenforceable. 18 I.C. 9. 
Where a contract is only partly unenforce- 
able, the whole contract goes unless it is 
severable. 30 M.L.J. 62=32 I.C. 486 (F. 
B.). Suit to enforce alternative promise, 
when lies. 132 I.C. 321 = 1931 A. 589 

Secs. 59 to 61.— Ss. 59 to 61 embody 
the gcricral rules as to appropriation of pay- 
ments in cases where a debtor owes several 
distinct debts to one person and voluntarily 
makes payment to him. They do not deal 
with cases in which principal and interest are 
due on a single debt, or where a decree has 
been passed on such a debt, carrying inte- 
rest on the sum adjudged to be due on the 
decree. 196 I.C. 625=1941 Lah. 386 (F. 
B.). Appropriation— Principles of. 26 C 
W.N. 1.53=f»3 I.C. 9ft4 (P.C.). Sec also 
37 A. 469; 38 C. 537 (P.C.); 35 C. 636 : 2 
Bom.L.R. 706 ; 26 C. 39; 19 C.W.N. 2j7* 
29 C.W.N. 49f»=1925 C. 937; I.C. 672= 
1924 S. 137; 29 Bom.L.R. 950=1927 B. 479. 


running account betw'eerr 
the parties, in the course of which arr«„nf? 

had been taken and a balance struck and the 

oHr hi “*>oca?ed 'fi^st To^ discing; 

of the balance. 1936 Pesh. 143 
Appropriation op payments— Rutf as m 
-Reading Ss. 59, 60 and 61 together it^; 
c^car that so far as the right o??hc debtor 
lo make the appropriation under S 59 is 
concerned. ,t can be exercised only when a 
debtor makes the payment with the ex- 
press or implied intimation (hat the payment 

to the discharge of a parti 

cular debt. It would follow fl.at this^Jnti. 
niation express or implied, must be made 

tb/ nth is made. Otr 
the other hand, under S. 60 it is only when 

are no oth^r 

^ I • L J t Circumstances indicatine to 
which debt the payment is to be applied ^that 
the creditor may apply it at his discretion tl 
an> lawful debt. The creditor need not 
exercise this right at once, but he can at 
his discretion exercise it even later. There 
IS nothing m the section, particularly as a 
past perfect tense "has omitted" has been 
used to indicate that the creditor loses this 
right if he docs not exercise it at the very 
time when the payment i.s received. In manv 
cases It may be impossible to make the ap^ 
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Illustrations. 

c ^ owes B. among other debts, looo rupees upon a promissory note whirh fall, a 

Xhe first June. He owes B no other debt of that amount. On the first A oavs to R ^ 

The payment is to be applied to the discharge of the promissory note ^ ^ o ^ *.ooo rupees. 
(A) • - • 

payment 


) .-1 owes to B among other debts, the sum of 567 rupees. B writes to A anH a 

deb. „f u^ich d demand'd '"“‘'arge of 

60. Where the debtor has omitted to intimate and there aie no other cir- 


NOTES. 

propriation there and then, for instance, 
when the payment is made at a time when 
the amounts due under the various heads are 
not known and the account books arc not 
easily accessible. When neither the debtor 
nor the creditor has made any appropriation, 
then under S, 61, it is a duty of the Court 
to apply the payment in discliarge of the 
<lcbts in order of time, and if the debts are 
of equal standing, in discharge of each 
prof)orlionalcly . .'^7 A. 605=1935 A. 221= 

1035 A.L. T. 177 (F.R.). On paying money 
to his creditor the debtor may at the time 
of pa>'ment, appropriate it to any particular 
dcl)t. even though the creditor sa>’s he takes 
it in payment of another debt. If the 
debtor makes no appropriation to parti- 
cniar items, the creditor has the right 
of approf>riation . If no c.xpress appro- 
l)riation be made by either the debtor 
or the creditor, it may be implied or 
presumed that payments to and drawings 
against a running account arc to be attri- 
buted to the earliest items on the opposite 
side of the account. 61 C. 711. Decree 
<lel>t, pavabic bv instalments — S. 59 not appli- 
cable. 29 Ro'm.I..R. 950. As to appro- 
priation in ease of payment by ioint-debtor, 
.rcc 1925 H. 4: 95 I.C. 175=1926 O. 514. 
If a scries of separate debts exist between a 
creditor and a rlcbtor, the debtor may pay 
any one of them as he may deem fit and if 
he specifically appropriates the payriicnt to 
a later debt, the creditor is not entitled to 
accept the payment otherwise than in respect 
of the debt to which it is so appropriated by 
the debtor. This doctrine, however, has no 
application when the parties enter into an 
agreement regulating the order of payment 
of instalments in respect of a <lcbt. 173 
T.C. 133=19.18 Pat. 8. WJierc money is 
paid to satisfy the kist and received arid 
acknowledged on that account it is not in 
the power of one of the parties to the tran- 
saction to vary the cfTcct of the transaction 
by altering the appropriation in which both 
originally concurred. 38 C. 537=38 I. .A. 
80=21 M.L.J. 1148 (P.C.). A surety lias 
no right to control the appropriation by 
customer or banker of moneys paid in by 
the principal debtor in the absence of 
agreement. 23 C.E.T. 256=20 C.W.N. 
562. When the debtor has failed to mti- 
matc to the creditor as regards appropria- 
tion, the creditor can appropriate a 
to anv lawful debt due. 7 L. 17=% 
947=1926 L. 183; 82 P.U. 1914=25 I.C- 
560; 24 P.R. 1915=29 I.C. .346; 9 L.W- 
198=49 I.C. 273. The debtor’s intimation 
anust synchronise with the payment but the 


creditor is entitled to make the appropria- 
tion at all times up to the time of the trial. 

contra 1926 

M. 792=50 M.L.J. 242, in which it is held 
that priority of communication of appro- 
priation must be looked to and in which the 
case-law on the subject is fully discussed. 
So long as notice has not been given to 
debtor (or to the surely for the debtor) as 
to the appropriation of any amount to any 
particular account, it is open to the creditor 
to alter it and make reappropriation. 1930 
M . 874= 59 M.L.J. 513. As to how long 
the creditor’s right of appropriation con- 
tinues. see 5 P. 326=1926 P. 330. Where 
there is the definite stipulation in the mort- 
gage-deed that the money paid is to be ap- 
propriated. in the first instance towards pay- 
ment of interest and the balance set-off 
against tlic principal due, the mortgagee 
must in such a ease apply the money received 
in accordance with the provisions of the 
mortgage-deed. He cannot appropriate 
such payments towards principal. 173 I.C. 
898 (2) = 1938 Cal. 20. In the absence of 
any agreement to the contrary, payments 
made by a judgment-debtor have first to be 
appropriated towards the Interest. 67 I.C. 
606=4 P.L.T. 58; 55 M.L.J. 612. In the 
absence of any appropriation either by debtor 
or by creditor, the payment must be applied 
to the earliest debt. 37 A. 649=30 I.C. 92. 
Where payments arc made in liquidation of 
a debt and amount due on account of inte- 
rest largely exceeds the amount paid, the 
creditor may properly appropriate 
ments towards Interest. 23 C.W.N. 534— 

51 I.C. 88: 7 Mys.L.J. 274. 

Appropriation to Interest, etc.-—ApKi- 
eabilitv of section to decree debts. 41 l.L. 
348=21 C.W.N. 1055. See also 29 Bom. 
L.R. 950=104 I.C. 673=1927 B. 479. A 
creditor is entitled to appropriate 
made by his debtor to the discharge of pnor 

dues then outstanding and y./ 

limitation. 19 I.C. 6: 58 I.C. 797=36 M; 

L. I. 296. Creditor "’ay 

ments towards 'otercst. 50 M. 614-1^ 

M. 620=103 I.C. 3^=52 M.L.^. 6 2^ ^ 

creditor’s right of aPP''oP^;«*'fT the 

cd to him until the moment of 

plaint in Court. He should be 
of his right so long as “ 950. , 

to do so. 37 M.L. J. of 

Appropriation of to ap' 

revenue with direction for 

propriatc for C W-N- 018= 

another. See 53 C. 

1926 C. 8fi6. . from whom 

sc d?b;rr“u/.o‘'lh‘e“c«dHor. .abcs 
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Application of payment indicating to which debt the payment is 

where debt to be discharged is 1 ° creditor may apply it at his discretion 

not indicated. to any lawful debt actually due and payable to him 

by the law in fo.ee for the timTein^ alt'he 

6. Where neither party makes any appropriation the payment shall be 

Application of pa^Tnent applied in discharge of the debts in order of time 

pria.«. ;'''>«her they are or arc not barred by the law in force 

for the time being as to the limitation of suits. If the 


NOTES. 

a payment without any intention or under 
circumstances implying that it is in respect 
of a particular debt, the creditor is entitled 
to apply It at his discretion to any debt due 

e ^7' O W.N. 1397. 

5ee also 39 P L.R. (J. & K.) 117. Where 

tlicrc IS an absence of express stipulation to 
appronnate the payment to a certain debt, 
the Court has got a further duty to sec 
whether there was any intention of the 

^ particular debt. 
1937 Eat. 432—170 I.C. 480. As between 
a creditor and debtor the debtor in making 
payments may appropriate the payments in 
whatever manner lie likes and failing such 
appropriation the creditor may appropriate, 
in addition he may appropriate payments 
towards debts which would otherwise be 
narred by limitation at any time, even to the 
last moment before bringing the suit 14 
Pat.L.T. 654=1933 P. 267. Or even during 
the pendency of litigation and before jiidtr- 

7'r"n c- T 42.3=1937 A. 1 

T r A.M.L.J. 34; 158 

94. Where a portion 
Of the joint family debt arising on a single 
transaction is taken for a future immoral 
purpose and so not binding on the family, 
the creditor is not entitled to appropriate a 
sum realized out of the sale of joint family 
property towards the whole debt but only 

Iaio® A% portion for lawful purpose. 
1938 A.L.J 644=1938 All. 437; 1937 N. 94. 
Mortgage by manager of joint family— 

I ortion of debt not for necessity — Payment 
bv mortgagor — Mortgagee's power of anpro- 

791 = 166 I.C. 423=1937 A. 

1 (I*. 15.). The appropriation by the plain- 
tiff towards the simple money decree and 
not to the mortgage debt was right and could 
not be questioned. 37 M.L.J. 367=52 I C 
9.S0. Where a deposit of money is made 
by a debtor with a creditor for a special pur- 
pose. the former cannot subsequently claim 
to have appropriated the same to any other 
^bt due by hirn. 59 I.C. 121; 8 Mys.L.I. 
278. Sm also S. 230 and 42 C.W.N. 1263 
Where the creditor exercises his option 
under S. 60 and appropriates the repayments 
in the account which he had with the prin- 
cipal debtor independently of the contract of 
guarantee the surety cannot in law raise any 
objection to the appropriation and is not 
entitled to the benefits thereof. I L R 
(1941) Lab. 323=1941 Lab. 16. 


Running account — Question op apprd- 
PRiATioN.— In the case of running accounts 
there is no question of appropriation. It is 
assumed as a matter of law that the payment 
would go towards the earlier items in the 
account. 14 Pat.L.T. 654=1933 P 267 
See also 1936 Pesh. 143. 

Lmvfui. Debt.— A s to what would be law- 

^1' 799=1927 C. 906. Sec 

also 61 C. 711. When an advance amount 
IS paid by the tenant to the landlord under a 
stipulation that the same is to be applied 
towards the last year’s rent due under the 
tenancy the landlord is entitled to appro- 
priate the same towards the rent due for the 
instalments due for the final year, though a 
suit for rent due in respect of such instal- 

barred by limitation. 124 
I.C. SI— ,1930 594. The debts to wliich 

sums are applied mu.st be proved to have 
lawfully existed. 1928 C. 229. Floating 
account contemplating a maximum which has 
been reached — Effect of subsequent pav- 
ments 51 M. 711=1928 M. 566=55 M. 

L. L 471 . 

Secs. 60 and 61: Right op appropria- 
tion.— If the debtor does not make any 
appropriation at the time when he makes 
the payment, the right of appropriation de- 
volves on the creditor and he may exercise 
that right until the very last moment and 
need not declare his intention in express 
*®*’^** bO C. 1265. A creditor is entitled 
under S. 60 to apply a payment at his dis- 
cretion to any lawful debt actually due and 
payable to him from the debtor where the 
debtor has omitted to intimate and where 
there are no other circumstances indicating 
to which debt the payment is to be applied • 
and the creditor may exercise his option at 

UM 781 = 1937 Nac. 198. 

Where there has been a payment by a deb- 

t^or to a creditor and no appropriation has 

been proved either by the debtor or the 

creditor till the date of suit it is open to 

the creditor to appropriate the amount or 

any part of it toward.s the payment of any 

debt even during the pendency of litigation 

concerning the payment but only until the 

judgment is pronounced by the trial Court 

^*bercafter. 58 All. 791=1937 All. 

Sec. 61.— Wlierc moneys are received bv 
he creditor without any definite appropria- 
tion on. either side, the money so * re- 
ceived must first be applied in payment of 
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^Sonimiably^ payment shall be applied in discharge of each 


Contracts which need not be performed. 


Effect of novation, rescission, 62. If the parties to a contract agree to substitute 

and alteration of contract. ^ for it, or to rescind or alter it, the original 

contract need not be performed, * ^ 

Illustrations. 

{a) .4 owes money to B under a contract. It is agreed behveen /I. B and C that B shall 

r u- /tK ^ rupees. A enters into an arrangement with B, and gives B a mortgage 

of his (.4 s) estate f^r 5.000 rupees in place of the debt of 10,000 rupees. This is a new contract and 
extinguishes tlic ol 1 . 

(c) A owes B 1000 rupees under a contract. B owes C i.ooo rupees. B orders A to credit 
C with T.OOO rupees m his books, but C does not assent to the arrangement. B still owes C i.ooo 
rupe«-s. iincl no new contract has been entered into. 


NOTES. 

interest and then in payment of the capital. 
44 M. 570=48 I. .A. 150=40 M.L.l. 549 
(P.C.). .SVc also 29 I.C. 718; 35 I.C. 375 
= 1 Pat.L.J. 474; 40 I.C. 809=1 Pat.L.W. 
777. See also 6 M.H.C.R. 32. Where 
there had been successive advances by the 
creditor and successive payments by the 
debtor, the legal position is that each item 
of debt if unpaid becomes time f)arre<l on 
the expiry of three years from the date on 
which it is incurred; hut the balance out- 
standing in favour of a creditor is not gene- 
rally considcTC<l to consist of tbc oldest 
items of debt. Under S. 61, each payment 
ought to be appropriated to the satisfaction 
of the oldest then outstanding debt. 186 
I.C. 855=1940 Pat. 52. Where the credi- 
tor has tint appropriatcfl in taking accounts, 
a (hht wliich flid not carry interest shouhl 
rank last. 18 I.C. .S3.‘i=17 C.W.N. 25 (P. 
( .). 1'hc application of S. 61 is always 
subject to the conditions that the parties had 
indirntcfl no intention inconsistent with its 
application. 38 B. 255=21 I.C. 343. Pay- 
ments by some of the debtors who were 
jointly and severally liable for the debt 
coulft be appropriatCfl in order of time to- 
warfls barrcfl items even though all debtors 
<Iid not concur in making pa>tnents. 41 I. 
C. 421. See also 1935 A. 221 = 1935 A.L. 

.1 . 177 (E.R.) cited un<lcr S. 59 supra. If 
a creditor has credited certain payments 
towards arrears of rents it is for him to 
show that arrears were due and what they 
amounted to, an<l in the absence of evidence 
on these points, it must be held that be was 
not entitled to do so. 1922 P. 446. 

Sec. 62; E.ssi-;ntials of Novation and 
Kfikct. — It is doubtful how far the provi- 
sions of S. 62 will apply to cases of trans- 
fer of property. I.L.R. (1938) AJI. 714= 
19.58 A.L.J. 746=19.58 All. 418 (F.I5.). 
Under S, 62 there must be a present sub- 
stitution of another contract for the origi- 
nal contract and not a mere agreement to 
substitute one in future. (51 A. 799 and 
1928 N. 289. followed.) 163 I.C. 123=38 
P.C.K. 15>=19J0 L. 4/C. See also lyJ7 


Lab. 816: 64 C.L.J. 62=1937 Cal. 57= 
I.L.R. (1937) Nag. 353=1937 Nag. 104; 
1939 Pat. 323=20 Pat.L.T. 825. S. 62 
presupposes that tlie original contract is 
still capable of performance. 1939 Rang. 
413. Wlicre the debtors execute a pro- 
note in favour of the creditors and sub- 
sequently they execute a bond for the same 
consideration, but there is a condition pre- 
cedent to the validity of the bond which is 
not fulfilled, there is no novation of contract 
and the suit on the pronotc is maintainable. 
162 I.C. 882=1936 L. 51. See also 1935 L. 
897. "Aqrec to substitute", meaning of. 
.9rc 27 A.L. 1. 526=1929 A. 503=51 A. 799; 
1931 O. 97=8 O.W.N. 126. i'ce also 1923 
N. 213. If there is a proposal to discharge 
a dcl)t by executing a mortgage but the right 
of reverting to original position is reserved 
unless the new transaction is complete, there 
is no true novation an<l there is no bar to a 
suit on the original cause of action. 40 P. 
L.R. 689=1938 Lah. 757. Whatever dtlh- 
cultics there might be in applying the pro- 
visions of S. 62, where the agreement to 
substitute a new contract for tlic original 
one is made after the breach of the ongina 
contract, it is beyond all controversy that 
where a breach of contract has taken 
the cause of action that arises from 
breach may be discharged by ^, 7 ^ 

satisfaction. I.L.R. (1941) 2 Cal. . 

45 C.W.N. 830. If. the parties to a hand 

note agree to substitute for the 
under it a new contract and 

debtor has to pay a certain for 

to execute and register a die 

the balance, but .^Mbscnuently nc.thcr^t^^ 

debtor carries out his part 1 ^ the 

relating to the payment j the 

creditor accepts the . ^ct of the 

execution of which is a f contract 

debtor, there is no 62 and 

01 .. 511c 


within the meaning -- . # j jo 

creditor is . 184 L C, 

on the original Jiso 

705=1940 Pat. 121. 

ttsVf'63C:m. P^r.ics 


1937 

at. ui- meaning 

-Parties to c?n*ract . 

« Parftes lO ^ ^ 


S. 62 ] 


The, Indian Contract Act (IX of 1872). 


1911 


NOTES. 

may stipulate that one or both of them 
shall have the power to rescind the contract 
on the happening of some specified contin- 
gency. Such a stipulation is to be construed 
according to its natural meaning, subject to 
the principle of law that a party shall not 
take advantage of his own wrong. 24 Bom. 

L. R. 877=75 I.C. 233 f(19I9) A.C I. Ref.]. 
See alxo 5 Rom.L.R. 617; 41 C. 137; 1925 

M. 919; 1925 N. 66; 1925 N. 26; 1925 P. 
228. A contract need not be rescinded by 
an express agreement. If the parties make 
a new and independent agreement concern- 
ing the same matter, the latter may be said 
to discharge the former especially when the 
latter Is very inconsistent with the former. 
38 T.C. 278=20 C.W.N. 708; 46 C. 534= 
23 C.W.N. 704; 43 C. 790=20 C.W.N. 
370; 41 C. 35=21 T.C. 217; 17 T.C. 227= 
16 C.I..J. 271. The expression “f^artics to 
a coniratt” ordinarily signifies parties to an 
existing contract rather than parties to a 
contract that has already been discharged 
by breach. It has no doubt been held that 
the provisions of S. 62 of the Contract Act 
do not apply after there has been a breach 
of the original contract and that if the pro- 
misor does not satisfy the promisee under 
the terms of the new agreement, the promisee 
is relegated to his rights under the old con- 
tract and is entitled to sue on the basis of 
the old obligation. But It is difficult to 
apply this principle to a debt, for it is 
strange if the mere failure to pay an out- 
standing debt on demand brings the case 
out of the scope of S. 62. Release from 
an existing obligation is unquestionably 
good consideration for a promise to under- 
take a fresh obligation; and it makes no 
difTerence whether the original obligation is 
an obligation to do something m futiiro, or 
is ;ui obligation to pay a debt already due, 
or is an obligation to pay compensation for 
the breach of a contract. Whether the 
failure to carry out the substituted promise 
revives the original promise depends on the 
intention of the parties. It is always open 
to the parlies to make an express stipulation 
of this nature. The law, however, does 
not imply any such term. 63 C. 194=40 
C.W.N. 808. A composition between a 
debtor and his creditors operates as satis- 
faction of the debts and affords an answer 
to an action by the creditors upon the origi- 
nal liability. 114 I.C. 109=1929 S. 49. A 
party who relies on a new contract in sub- 
stitution for the old must prove that it was 
supported by consideration. 19 I.C. 981= 

4 P.R. 1914. Creditor taking renewed bill 
for old debt does not necessarily wipe off 
the old debt. Sec 31 C.W.N. 773=102 I. 

C. 871 = 1927 C. 538. An agreement to 
give time for the payment of money due 
under a pro-note is operative in India; this 
principle is recognised in Art. 73, Limita- 
tion Act. 39 M. 129=30 M.L.I. 51 (F 
B.). See also 145 I.C. 476=38 L.W. 533 
= 1933 M. 704; 49 A. 599=1927 A. 451. 


This is a departure from the English law. 
39 M. 129=30 M.L.J. 51 (F.B.). In the 
case of mere contracts, a repudiation by one 
party assented by the other might put an 
end to the contract. But this principle is 
not applicable to rights of property. 20 I 
C. 908=1914 M.W.N. 144. Where the 
contract subsisted and had failed, the 
cause of action would be the failure of the 
contract. The settlement that a certain 
amount of money was payable for tlie fai- 
lure is not a new contract. 75 I.C. 440= 
1923 N. 332. Essentials of novation — Mort- 
grage — Sale with a view to discharge mort- 
gage — Nature of the transaction. 72 I.C. 
422=1923 N. 213. Tn case of cross-con- 
tracts. the second contract does not operate 
to extinguish the first contract completely, 
nor is it effective as a novation. 1925 S. 
144=20 S.I..R. 335. Sre also 22 L.W 
195=1925 M. 1260 ; 8 O.W.N. 126=1931 
O. 97; 1933 L. 464. There is a vast differ- 
ence between the obligations imposed by 
statute and the terms agreed by the contract- 
ing parties. There is no escape from tlie 
former, but the latter can always be modi- 
fied bv mutual agreement. 44 C. W. N. 
1069. 

Tu.usTRAxrvE Cases. — Pawnee releasing 
his pledge by a subsequent transaction with- 
out intention to rescind his prior security — 
Subsequent transaction proved invalirl — He 
can sue on his original securitv. 52 M. 
465=116 I.C. 827. Plaintiff acting as com- 
mission agent for the defendant — Final 
closing of account — Plaintiff taking hundi 

for the balance due — X^o liability remaining 
standing — Plaintiff suing to recover money 
due on the bundl — Hundi inadmissible be- 
ing unstamped — Plaintiff cannot fall back 
upon original transaction. Ser 1928 L. 424 
=112 I.C. 719; 1934 L. 128. As to neces- 
sity of registration, see 145 T.C. 159=1933 
L. 174. A pro-note rontaining a promise to 
pay the debt dtie under a former pro-note 
wipes out the old debt and creates a new 
liability. The Court need not take up the 
old transaction except wl^re express r\i!cs 
of law make it neces«arv to do so, e.q., 
where the debt acknowledge^! is barred bv 
time so as to exclude the application of 
S. 19, Limitation Act. 52 A. 169=1929 A. 

980. Where a Hindu father executed a 
promissory note partly in renewal of an 
obligation inoirred before partition and 
partly because of new advances made after 
partition, and the promissory note contain- 
ed a more onerous obligation in respect of 
interest, than what was originally agreed 
on, held, that the promissory note represent- 
ed a novation by which there was new lia- 
bility in the place of the old one. 1930 M. 
W.N. 658. Mortgage-deed bv InisbancI 
and wife jointly — Second deed by husband 
alone mav constitute novation of the first 
162 I.C. '388=19.16 R. 396. If a contract is 
clear and unambigttous, its tnic effect can- 
not be changed merely by the course of 
conduct adopted by the parties in acting 
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imrlcr It. Such conduct, if it is clear and 
nnamhiiruous. may in certain events raise 
the inference that the parties have agreed to 
modify their contract, but short of that, such 
conduct cannot have the effect of changing 
the operation of an unambiguous agreement. 

ough ,t might possibly in special cases 
support, along with other appropriate evi- 
clcncc, a clann for rectification. 172 I C 
786=1038 P.C. 26 (P.C.). Where the 
original schedule of rates, payable to the 
contractor fixed under a contract between 
the Railway and the contractor was aban- 
doned with the consent of both the parties 
and the new enliancod rates proposed to be 
substituted by the Railway for those rates 
were not accepted I>\- the contractor, but the 
contract employing the contractor remained 
m operation and the contractor did the work 
tor the Railway, which the latter accepted. 
Hie amount which the contractor is entitled 
to recover from tlic Railway for the work 
done vhouM he determined on the ha«is of 
tatr and reasonable rates. 65 T A 66— T 

6-jn%^r^'T^ ^ i M.L.r.' 

l'.M-7r-r OK No\‘.\t7on. — N ovation is a nnes- 
Hon of fact. 7 Mys.L.f. 410. Where for 
a note from a firm, another was accepted 
from surviving partners., the estate of the 
deceased partner is free from linhilifv tin- 
der the principle of S. 62. 42 I C '81^= 

^^'^7. .Vcc also 9 Poni.T..R. 
364: IS C. 300; 12 L. 239=1930 L. 985; 8 
Mys L.J. 326; 1930 P. 442. A contract 
hv the purcliascr of a property to pay the 
whole or part of the consideration retained 
hv him for pa\nient to the vendor’s creditors 
can I.e enforced hy the latter, though they 
were not parties to the contract. 22 C W' 

N. p9=36 I.r. 792. The basis of the 
fuirchascr’s linhilitv is not novation or a 
snhstitnted contract, hut hecause of the 
fact that the purchaser is a trustee of the 
yotulor’s rrc<!itors for (he monev in his 
hands to he used for their benefit. 22 C.W. 

N. 279. Sometimes an agreement mav he 
enforced by a stranger to the contract, that 
IS. in cases of trust. <|uasi.eontracts or near 
relationship. 22 ('.W.N. 279. .Vcc. u/m 
notes under S. 37. ,v»/>r</. Where a debtor 
na<; il cabled liiiimp] f f rofn prr fonninpr 
promise under a later contract which had 
hcen intcmlcd to he a substitute for an ear- 
lier one it is open to (he credittjr to enforce 
Hic earlier contract rescinding the later and 
i;s no bar. 66 T.C. 47=2 L. 323. 
When the terms of a nifirtgage hy con<Ii- 
tional sale arc altered hy mutual consent, 
there is novation of contract and the origi- 
nal sale clause cannot he enforced 24 I 

— 1915 M . \\ , N . dOR. tbulrr S. 62 there 

J^RrccfiicTit to cancel or vary the 
o d contract or sub^tihife a new contract, 
even after the breach of the original con- 
tract. 45 M. 180=42 M.LJ. 236=67 I.C. 

A new contract changing the place of 


performance falls under S. 62 and no fresh 
consideration is necessary. 1917 M W N 
"9=45 I C 401. A nSotiable inst'rumSri 

given m discharge of a debt does not extin- 
guish the debt, but only suspends payment. 
The creditor can fall back on the original con- 

new contract 

n‘ Pff ■ 7. See 1936 

225. Effect of novation — Mortgage 

ARrcement to substitute fresh deed-Not 

^0 I- c. 

U. L.J, 402. A person not a party 
not discharged from his 
liability under the original contract. 6 
Dur.L.T. 171=21 I.C. 222. 

itennELs OF PROOF.— In a suit based on a 
novated contract the plaintiff must prove (1) 
the existence of liability under the original 
contract and (2) the cxtinguislunent of that 
liability by the novated contract. 183 I.C. 
853 = 1939 Pat. 477. 

Invalid Novation. — Invalid novation— 

Mortgage deed executed in consideration of 
previous bonds — Non-registration— Effect of 
— Remedy of promisee. 13 I.C. 858=14 Bora. 
L.R. 20; 34 P.L.R. 440 = 1933 L. 335. To 
effect a novation pursuant to an agreement 
to accept a new contract, the contract 
which was subflituted must bo one capable 
of enforcement in law. 14 Bom.L.E. 26; 16 
I.C. 240=16 C.L.J. 204. Wliero an insuffi- 
eiently stamped hundl was given in renewal 
of a prior hundi. the plaintiff could fall back 
on the prior hundi. 67 I.C. 856 = 1922 L. 56; 
19.54 L. 128. Where the contemplated sub- 
stituted security itself fails the parties could 
not he taken to have intended that the liabi- 
lity under tlie original contract would also 
eeiuso. 10 L.W. 466=54 T.C. 318; 13 I.C. 
,S.'>s=l4 Bom.L.R. 26; 26 I.C. 393 = 16 M.L. 

T. 489. A renen-al of a debt does not ip-’io 
focto extinguish the security which a person 
has unless such renewal is accompanied by a 
In's!! contract giving fresh security. 26 I.C. 
39.3 = 16 M.L.T. 489. A pro-note accepted in 
full satisfaction of a claim debars tho plain- 
tiff from bringing a suit on tho original 
rlaim. 9 I.C. 896; 112 I.C. 719. But see 52 
M. 465. 

T>IRPin'K AN TO MONFV DUE — SETTLCTtENT 
OUT OK Court — C oN.sinER.\TiON.-^WlK'ro there 
is n dispiUe between the parties as to tho 
aiiMHiTit reallv due from the' defendants. 
7/c/d. that the settlement of such a dLspum 
wifhoiit tlie necessity of going to a 
rnio’ht form a valid consideration in law. 147 

I.C. 1175 = 1934 L. 163 (1). 

Ai.tekation of contract — Liarimty or obi* 
OINAL PARTY — BURDKN OF PROOF. — 3Vhrre » 
contract note relating to tho 
chase of certain shares was . 

up hv the appellant a-ho was a 

in the name of the the 

latter's request his name was delctod 
.mmo of ono // nn-o -lubslitutod .I” 

the note. 7/cW, that tho onus ^Jjrong 

appellant, and it would "WJt-nJfng 'u®*" 
eiideneo, to show that notwitiwtajd.ng 

alteration in tho contract apepant in 

dent romainwl liable to the appe»» 
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Promisee may dispense with 
or remit performance of pro- 
mise. 


63 . Every promisee may dispense with or remit 

wholly or in parr, the performance of the promise made 

to him, or may extend the time for such performance, or 

may accept instead of it any satisfaction which he thinks 
nt. 


NOTES, 

respwt of the transactions in tho shares. 
154 I.C. 1090=08 M.L.J. 530 (P.C.). 

Secs. 62 and 63. — No fresli consideration 
IS uweeaary for un ngreement which falls 
under the purview of S. 63 of the Contract 
Act and for tho purpose of enforcing it, it is 
hardly necessary to invoke tho aid of S 

510 = 

1931 K. 189; 140 I.C. 502=1933 L. 404 
Sec. 63.— S. 03 of tho Contract Act has 
2^ }P ‘I? . ‘*‘0 interpretation of 

— 1J30 A 721 (I.B.). Tho section is intend- 
(hI to apply not to cases where tho whole con- 
tract has bec‘n supplanted by a new one but 
to castM where the old contract subsists, but 
thero 18 a voluntary remission of perform- 
ance of some promiso in it, for example, a 
remiasioa of part of tho debt at tho time 
when It becomes payable. S. 63 will not 
coyer a case of a binding promiso to diaponso 
with or remit perfonuunoo in tho future 
unless that waiver is iiuido the subject of a 
fresh contract, because then S. 92 of tho 
Kvidenco Act will sltind in tho 54 M 
889=1931 M. 636 = 61 M.L.J S* a 63 
iiiakcs a vvhIo departure from the Eng- 
hah Law inasmuch as it does not refer to 
any agreement and valuable consideration. It 
should not, therefore, bo enlarged by any im- 
plication o£ English doctrine. I.L.K. (1941) 

a case fall- 

ng under S. 63 no fresh consideration is 

3-^1 = 1931 A.L.J. 481 = 
1J31 A. o89. Whether considera- 

tion is neccssarj' for tho remission of a part 
or whole of the contract umler S. 63. 148 I 

C. oOl — 1934 P, 144, /icg qI^q jq m..\ 

For^m 7^2 = 69 M.L.j.'360. 

For uu agreement to remit consideration is 

creditor has actually 

and not merely promised to remit it. no con- 
flidemtion is necessary. But actual remission 
8 not cornpletiMl until tho creditor accepts 

satisfaction. 49 L 
t ' I 'fi* Mad. 688. A creditor can ex- 

tend the time under S. 63 even after tho time 

has expired. (23 B 348 
not foil.) 132 I.C. 321=1931 ALT 

M. 

.160 Acceptance of performance-- 
Cheque for anialler amount accepted and 
^Shed-Effect of. 20 A.L..T. 717=44 A 718 
H 63 not upphcahlo where parties stan.l in 
the position of decree-holder and judgment- 
debtor and not m that of promisor and pro- 
miscc. ^4 I.C. 391. No consideration is 
needed for relinquishment of debt but free 
as.sent must bo established. If tho debt is 
enforceable, 't win also bo released under S. 

6ni however wliothor a dower 

debt could bo disclmrged by verbal rclin- 

C C, M.-240 


quishmont. 47 C. 537 = 24 C.W.N. 335. Eng- 
lish law requires consideration to support a 
release or relinquishment of debt See 10 M 
398; 20 B. 636; 15 C. 319; 9 ALiIt. 270 oei 
also 34 M. 156. S. 63 does not entitle a pro- 
misee for his own puiqioses and without tho 
consent of tho jiromisor to extend time to his 
own advantage. There must bo an agreement 

waive. 68 I.C. 

1929 M. 794; 116 I.C. 646=1929 K i37 I 
promiseo Js not bound to accept part perfor- 
mance of a contract. 59 I.C. 971=3 LLJ 

*0 r<?mit rent coupled^witli 
conditions is not an absolute promise of 
remission and tho landlord is not estopped 
from onlorcing lus rights in full. 26 I.C. 958. 
This section would include what would be a 

Und^er 9*'' l-f f law. 34 il. 150. 
Uudor S. 63 no consideration is necessary to 

fort^^o apportion of the rent or debt payable. 

-o I.C. <41 — 16 M.L.T. 184‘ 1^2 If' i«ai 

1 14^'r o 23‘'aL.k' 294 = 

“ ^929 S. 153. See also 116 I.C 

646 — 19L9 N. 137 (No consideration is ne- 

ttsyrj' for an agreement to i?xten<l time for 

performance). A suit cannot bo brought for 

the recovery of tho amount remitted when a 

remission had been made and communic.ated 

venr' n ‘® nothing in law to pre- 
in Ln hy acceptance of something 

64 I P pcrformimco of the contract! 

«•* 4()I. An agreement to discharge a 

previous debt m consideration of the prompt 

f rn2r ^ to a con- 

tract of marrmgo having ncceptcl cash ami 

jeuels repudiates the marriage, he is bound 

U 31J, Kef.). Creditor extending time for 
payment, though not supported bv considera- 
tion. is valid and binding. English law may 
bo different on this subjei't. 49 A. 599=25 

1927 A. 451. See also 39 M l->9 

•'■‘--‘‘on, 

— CREDITORS— Effect of. 

Tlw defendant mndo an arrangement \vith 
his creditors including the plaintiff, to pay 
hem a composition of six annas in the rupi 
upon their respective demands and he offered 
the amount duo to the plaintiff firm upon this 
nrrangome^at, which tlio general agent of tho 
plaintiff fiiTO, refused to accept believing 
that the defendant had Homo other property 
which he was eoncealiug. It was also proved 
that several other creditors of the defendant 
mro paid according to the settlement. Held 

c, covered by 111 (el 

that the plaintiff could not bo 

wiUrT/ agreement mndo 

‘ defendant. 145 I.C. 801 = 1933 n 

361. Under S. 63, it in no doubt op" to a 
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Illustrations. 

(a) A promises to paint a picture for B. B afterwards forbids him to do so. ^ is no longer 
bound (o pcrlunn Inc promise. ® 

{b) A owes B 5,000 rupees. A pays to B, and B accepts, in satisfaction of the whole debt 
2,000 rupees paid at the lime and place at which the 5,000 rupees were payable. The whole debt 
IS discharged. 

(c) A owes ^ 5000 rupees. C pays to B 1,000 rupees, and B accepts them, in satisfaction 
ol hjs claim on A. I his payment is a discharge of the whole claim. 

{d) A owes /i, under a contract, a sum of money, the amount of which has not been a sccr- 
tained. A without ascertaining the amount gives to B, and B, in satisfaction thereof, accepts, the sum 
oi 2,000 rupees. I liis is a discharge of the whole debt, whatever may be its amount. 

(r) A owes B 2,000 rupees, and is also indebted to other creditors. A makes an arrangement 
with his creditors, including B to pay them a ‘[composition] of eight annas in the rupee upon their 
respec tive demands. Payment to B of i.ooo rupees is a discharge of B’j demand. 

64 . When a person at whose option a contract is voidable rescinds it, the 

C:onse(|u.nccs of rescission thereto need not perform any promise 

of voidable tontract. therein contained in which he is promisor. The party 

rescinding a voidable contract shall, if he have received 
any lieneht thereunder from another party to such contract, restore such benefit, 
so far as may be, to the person from whom it was received. • 


LEG. REF. 

‘ riiis word wa.s subslitulcd for the word 
coinpc-iisatjon " by S. 2 and Sch. 11 ol .Act Xil 
of itUji. 


NOTES. 

proiniHco to n’lnit his claim iu whole or in 
part even without considenitiou. Jtut wlion 
a jKTSon will) is on the verge of iiuiolvcncy 
purports to make a remission the validity of 
that, transaction as against the Oflicial Re- 
ceiver eaiinot he determine*! merely with re* 
fen*nco to S. of the Contract .\e.t. Where 
tlio remission is without consideration it 
would obviously bo inoperative as against 
tlic Ofiii'ial Receiver in view of B. a'l of the 
Provincial lii.sulveiicy Act. Standing surety 
for the ilebfor in conno<‘tiou with certain 
l<;aiLS and joining him in executing a mort- 
g:igo to Ills crcilitor <*annot in law amount 
ro cons deration so as to validate Ji remission 
by a debtor on tlie verge of insolvency as 
tigainst flic Official Receiver. 1!)40 M.W.N. 
4t>.->=l<»40 Mad. T.*!?. Sec also 44 L.W. 722 
Afad. 798. 

Sec. 64: Beoi’K ok BKf'Tios . — See 11 Bom. 
ly.R. t»9:5. Section does not tipply to contracts 
originally known to be void or illegal. 0 B. 
.^5.S; 15 C.W.N. 408. See aho 49 B. 576 = 88 
I.P. 645; 44 I..\V. 722=19.56 M. 978; 44 C. 
W.N. IJ. The wonl ‘rescinds’ .as used in S. 
64. im()lics an “exprcs.s am! unequivocal can- 
cellation of the contract”. Wlicrt' a ilomestic 
.scivaiit <‘in[doyi'd as swiM’per of the liouse 
leaves his master without any notice and the 
master rhics nothing except, engaging another 
person for doing the work the contract with 
tlie I'oi MK'r servant is not necessarily rescinded 
by the master and Jicnoe the servant is not 
entitloil to get the pay for the work done. 
176 T.C. 526=19.58 Rang. 207. Agree- 
ment to execute contract to Municipality 
Committee rescinding contntet — Other party 
relieved of liis oblig.ation. 157 l.C. 879=1955 
Posh. 124. When a sale of minor’s property 
by his de facto guardian is set aside, tho 
minor must return to tho vendoo tho amount 


of benefit received by him thereunder. 10 
L.L..J. 18.5 = 1028 L. 250; 113 l.C. 53. Tho 
term ‘benefits under tho contract’ extends 
only to tho money paid ns consideration and 
not to tho improvements effected by a 
usufructuary niortgugoc, 124 l.C. 731. See 
also 8 P. 1. A party gtiilty of a breach of 
cx)ntract cannot claim <lamages arising out 
of Ids otvn default. Nor can ho claim a 
refund of earnest money advanced as a 
guarantee for the fulfilment of tho contract. 
41 A. 524 = 50 l.C. 948. See also 39 C.W.N. 
174; 23 B. 56; 24 L.W. 380 = 1927 M. 204 = 
52 M.L.J. 55; 100 l.C. 800=1927 N. 108. 
Suit for compensation recovcrablo under S. 
64 is barred if brought after ten years. 19 
T.C. 024. Alienation by minor— Alienation 
set aside — Minor’s liability to restore beno- 
fir received. 60 l.C. 519. Sce al^o 20 N.L. 
R. .S5=1929 N. 156; 122 T.C. 260; 117 I-C. 
571 = 1^2^^ L. 531; 29 l.C. 972; 30 C. o39; 
;’.2 .V. 25. Wlicro a sale by a guardum on 
behalf of a minor is held to be void ah 
the vemloe cannot claim for tho improvc- 
inent effected hv him. on the *u' 

154 and 65 do not apply to fins 

1. R. 1913=18 l.C. 485. Scc 116 l.U 

715 = 1929 L. .552; 51 Bom.L.R. 88 (a^l 

•nbiPtv of section to transaction of pcr^° 

r,f un^iound mind). If a 

ivard’s properfy for puir^ses 

ind tho price is utilized for 

,f other lan<l.s for the 7 ‘''' , 

Ml at the time of the 

■Imsed do not constitute vendee 

64 and nee,l not he conveyed to tho.^^ 

•rom the guardian 

lalo by tho guarding. 4- ^nvan ef 

552. A.s to borrowing by A . powers, 
t Malabar tar%vad i" ,*/23 L 
'or the purpose of 

,V 186=95 LC. 20 = 1926 «• powers 

1,0 Knmavnn acted m properties of 
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65. When an agreement is discovered to be void, or when a contract becomes 
Obligation of person who void, any person who has received any advantage 
has received advanuge under under such agreement or contract is bound to restore 
void agreement or contract it, or to make compensation for it, to the person from 

whom he received it. 


that becomes void. 


NOTES. 

member of the illom the transaction could bo 
set aside only on condition of the illom, or 
its Kurnuvun paying the alienee the amount 
ho had paid. 35 L.W. 171 = 1932 M. 303. 
Financing of litigation — Money advanced in 
part-repudiation— Right to recover. 47 I.C. 
5()3. See also 11 O.W.N. 003 = 1934 O, 170. 
Under S. 04 a person who puls an end to 
a contract under S. 39 is the party rescinding 
a voidable contract. 38 I.C. 915 = 12 N.L. 
R. 177. Mistake — Restoration of benefit 00 
I.C. -461 = 1922 O. 152; 1930 A. 252; 1930 
A.L.J. 327. In the case of a breach of a 
revocable contract or trust the choice of the 
remedy lies with the party whoso rights are 
infringed, and not with the promisor or 
trustee. 20 I.C. 783. 

Secs. 64, 66 and 72.— Applicability- 

Debtor of insolvent executing promissory 
note to creditor of insolvent on eve of insol- 
vency ami making payments thereunder tho 
insolvency jind after notice by Official Re- 
ceiver — Transaction held to be fraudulent 
preference — Right to recover payments made 
— “Void” — Fuilui'O of considenition or mis- 
tak— If any. 41 L.W. 722 = 1936 Mad. 978. 
also 1940 Mad. 737. 

Sec. 65: ScoPK or Skctio.v. — S ection Ls 
also upjilicablo to contracts which one had 
un<ler local or special laws. 1929 L 742=11 
L. 121; r.L.R. (1940) Nag. 553. But see 137 
I.C. 574=1932 O. 193 (F.B.). S. 65 covers 
tho case of a contract void from its incejition 
as nmcli as one subsoquently di.scovered to bo 
void. 137 I.C. 574=1932 O. 193 (F.B.); 44 
L.W. 722-1930 if. 798; I.L.R. (1937) N. 
111. Stf also 39 Bom.L.R, 1124; 1941 Nag. 
273; 1941 Put. 510 idso caaes umler “Dis- 
covered to bo void”. Tho provisions of K. 05, 
Contnict Act, apply to Jigreoments which aro 
void ab initio. The words “discovered to bo 
void” in tho section include such ugriN'nicnis 
Leuaes granted by a Municipality, which do 
not comnly w’ith tlie roquiremont.s of S. 69 of 
the Madras District Municipalities Act ate 
merely agreements which aro void ab initio, 
to which 8. 65 of the Contract Act is appli- 
cable. The Municipality can therefore 
mxuntain a suit against the lessees for 
flani-ages for use and occupation, though tho 
Icjises themselves are not onforc.euble at 
law. 43 L.W. 39=1930 M. 98. Scc also 102 
I.C. 302 = 1930 O. 280; 104 I.C. 945 = 1930 O 
1033 I.L.R, (1939) Mad. 928=1939 Mad. 
957 — 50 L.W. -l-IO. Where a contract of 
surotj'ship entered into with a Local Board 
oy a [K'rson standing surety for a contractor of 
lease of fisheries is discovered to bo void on 
occount of non-compliance with the formali- 
ties of tho Act, 8. 65 of the Contract Act 
would apply when 8. 23 of the Contract Act 
does not apply, where advantage has been 
fcceivcd by one or other of tho parties and 


the Court can act on tho principle of quoTv- 
turn meruit. But when no advant^o has be<?n 
received, this cannot bo done. I.L.R. (1940) 
Kar. 347 = 1940 Sind 199. 8ce also 47 L.W. 
608. S. 05 includes and applies to coiitracls 
void a6 tnifio. The criterion which causes 
tho Court to say tliat it will or will not assist 
the parties to recover the moneys paid under 
an unlawful agreement is not whether tliey 
havo had locus pcn^cntuie before carryang 
out the purpose of the fraud, but whether it 
would bo contrary to morality and public 
policy to give tho parties assistance in a 
Court of Law, where the purpose of the 
fraud has actually been wholly or partially 
successfully curried out. (35 C, 551, Itel. on.) 
14 R. 597 = 1936 R. 358. S. 05, not only ap- 
plies to agreements and contructy but also to 
traji8fer.s of property. Where therefore a 
mortgago is found invalid, a mortgagee can 
recover Iho mortgage-money undtT S. 05, if 
ho prays for such relief in tho mortgage suit. 
193/ O.W.N. 784=1937 Oudti 410. See also 
I.L.R, (1937) Nag. 111. Where after the jis- 
signment of mortgjigoo rights the mortgago 
13 declared void ab initio, the considcratioa 
for tho assignment fails, and tho mortgagee 
is, therefore, liable to refund tlie money rc- 
coiv»Mi by him to the assignee. 40 P.L.R. 528 
— 1938 Lah. 500. W'liere a transfer Ls set 
asitle under 8. 53, T. P. Act. tho case JS gov* 
erne^l by S. 05, Contract Act, and tho trans- 
feror is bound under S. 05 to restore to tho 
transferee, tho price that ho has rect'ived in 
respect of tho transfer. The transferee is 
not however entitled to recover the money 
spent in suing tho cretlitors of the transferor, 
where lie him.self was a party to the conspi- 
racy to defeat the ereditors and was awuro 
of all the fjicts. 193(J N. 208. See aLo 44 
L.W'. 722=1930 M. 978. Sce 11 Mvs.L.J. 81. 
Tho wor<l8 “when a eontract beco'mt*jj void” 
aro suflicieiit to cover the case of a voidable 
confniel which hail been avoided. 50 I. A. 

M.L.,T. -151 (P.C.). Where tho de- 
fendant got possession in pursuance of a 
contract procured by unduo influence and 
fraud and voidable on that account at the 
instance of the plaintiff, if there is no proof 
of unduo delay on the part of tho plaintiff 
in bringing his suit to avoid the contract, 
ami no difficulty in putting the parties back 
in till' position wliicli they occupie<l respec- 
tively when the contract was entiTcd into, tho 

plaintift is entitlcnl to an account of the 
rents and profits of the immo\'nble proper- 
lies — not merely from the date of thu insti- 
tution of tho suit — but from the date when 
defendant ijot jfossession, tho latter being 
entitled to credit for all pajTiients made by 
him to the plaintiff. 59 I.*A. 147 = 7 Luck 
04 = 1932 P.C. 89 = 02 M.L.J. 451 (P.C.).‘ 

\Vhere in a suit for recovery of balance, in 
respect of transactions entered by the plain- 
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deliver.' ■ 3o'n,aundronirblfc 'rhatdar Ind’';.on?"af,rr‘‘“ before the L. of Ma;. ^ 
of May. He is bound lo par.l fo? them. '3° >"““"33 after the fint 

nights .‘n^vc;y^vSrdurTnr.hc*n«;’’two "l?,d / "> =>' -heatre for two 


NOTES. 

tiff With a third person, arrived at after ap- 
I>ri)pn:itinj; to tlie losses arising out of such 
trnns.'udiona the dofcndaiit'a romittiinces, the 
defendant countor-edaims the amount so ap- 
propriate,! on tho ground that the transac- 
tions entered by the plaintiff are void, tho 
eonnter-elaim falls to be dealt with as a claim 
for the restoration of an advantage under S. 
tio. Jhit as the plaintiff lias applied tho 
nniount or has become legally liable to meet 
losses arising from the carrying out of tho 
defendant’s instructions, the' plaintiff cannot 
be sai<l to have received an advantage witliin 
tin* meaning of S. (i.n The fact that there 
was no privity of contract between the de- 
fendant and tho third person makes no differ- 
ence. if the plaintiff has incurred the liability 
to tho third person in carrying out the «le- 
fendant's instructions. IP.'JS A.L.,T. 77 = 

l!>.hS I*.C. 4 tP.C.). The principle of restitu- 
tion emhoflied in S. fi.'j, in case of .a contract 
found to bo invali<l, is that of giving relief 
upon (HMntxim mrruiL That, however, is the 
general rule which does not apply to a case 
governer] by special law. 1.T7 l.C. .'374 = lh:i2 
(). fF.B.h Milt .vcc also !‘t 2 it 1 .. 742= 11 

r.. 121. Scr also .'17 L.W. 420 = 1 h.'l.'i ^”2.^2; 
lo:?7 Nag. Ill: lOlO Sind 100. An action for 
money Juul and receivcfl does not be if tho 
eonaideratioii fails only in part. 10:12 M. .2S(> 
= M. oOl. Tlio maxim in pari tlrlirto, 
potior rs'f ronrlMo poxsuhnfis i.s not applic- 
ablo to a case wliero the partie.s did not know 
of the illegality at the time they entered into 
the coritraet. So. where tho parties effected n 
lease without, tho sanction of the Deputy 
Commts.sioner without knowing that such 
sanction was nece.asnry. the lessee is entitled 
to get back the consideration paiil bv him. 
fin N.L.I?. 120 and .'12 N.L.H. l.'Kl. Di.st.; 20 
N.r..M. S7. Foil.) i:i4 T.r. 2K1 = 10.'11 N. 1.27. 
Srr 01.90 lO.^.l Ij. 401. ^\'here a contr.act is 
lie],] to be void a party is not entitled to claim 
flio penalty under the contract. Tlio right to 
claim relief liowever on the qiianftim mn'ttit 
ba.sis i.ci not ncc<“sa.arily based on an agree- 
ment between the parties and if a party is 
otherwise entitlofl lie aliould be given the 
rebef. .20 L.W. .208=140 T.C. .20.2 = 10.24 M. 
3.25. Wlicro in n case of supply of goods 
rile contract is found to bo void ’and S. 05, 
Contract Act, is found to lie applicable, it is 
tho doctrine of "quantum valrhaV and not 
that of '‘quanfu'm mrruit” that must bo 
applied; and where tho actual goods cannot 


ho returned, restitution must be fixed at the 
price at which they were sold by tho ven- 
dors. 37 L.W. 429 = 1933 M. 332. See aUa 

I.C. 135=1934 

i>. ^48. A suit is maintainable for tho re- 
covery of the money actually paid by the 
plaintiff to tho defendant as a consideration 
for tho latter arranging tho marriage of his 
sister’s daughter with the plaintiff's brother, 
which ho failed to do. 1937 P.W.N. 175 = 
10.27 Pat. 330. Where tho recitals in a mort- 
gago deed suggest that money is likely to 
have been applied to pay off business debts 
and is applied to pay off business debts and 
not applied in any manner for the benefit of 
defendants there is no right to relief against 
tho defendants, under S. 65. ^4 L.W. 725 = 
19.26 M. 595. Tho Madras District Munici- 
palities Act fIV of 1884) makes provisions 
in Ss, 45 and 40 concorning only with con- 
tracts, but it is silent with regard to any 
agreement entered into by n Municipal Coun- 
cil. Therefore if a Municipal Council makes 
an agreement and it is found that such an 
agreement Is not enforceable by law os not 
having been properly executed the agreement 
bi'com«*a void ; but when an agreement is 
iliacovcred to be void tho Municipal Coun- 
<• 1 , which is a person in law, who has 
received any advantage under such an agroe- 
nuMit is. under S. 65, Contract Act, bound to 
restore it. 19.24 M. 480 = 07 M.L.J. 38. Sfe 
oLko 1940 A.W.R. (H.C.) 243; 1937 Lah. 

7.S1 (Agri'cment to purchase plot after sanc- 
tion of Municipality to “lay out” scheme 
and earnest paid thereon — Sanction suspend- 
ed by order of comniissioncr — Vendor 
bound to return earnest money). Tho 
ment to sell tho right of reversioner is man^ 
fcstly void from its ineeption, because «« 
subjcct-matfor i.s incapable of being 
by sale. The vendeo in this enso was given 
tho purchase-monev and interest at P 
eent. from tlK» date of suit. 44 M.L.J. 

= 4.5 A. 179 = 50 I.A. 69 (P.C.). S. ^ 
applieablo when the object 
wsus illegal to the knowledge of 

s r.c. I,n=i5 C.WN 408, 41 la ^ 

N.L.B. 114. see /;?■ iV?. 1925 O. 

1.59; 26 A.L..T. 492; r 698; 

212; 1925 O. 737; 49 B. 576^48 

48 M.L.J. 413; chit 

Mad. 558. Right of i%abscribed 

snetion, to get back 49 M.hJ- 

and paid to tho \Vher6 money 

791=92 I.C. 908=3926 M. 368. >vn 
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belonging to tbo plaintiff was wrongly ob- 
tained by the defendant from another per- 
son under a contract with him and such per- 
son was not an agent of the plaintiff and was 
n^ Jiehl out by the plaintiff as such, the plain- 
tiff is entitled to recover the amount from the 
defendant, S. (55 may not apply directly to 
such a case but tho same principle would 
apply. 68 (?.L.J. 94. Breach of promise of 
marriage Liability to restore ornaments 
given to bride. 165 I.C. 247 = 1936 O.W.N. 

VoiDABiiE C0NTR.\CT.— A mortgagor who 
sues for the cancellation of a mortgage must 
refund to tho mortgagee the amount paid bv 
tho morlgugee under tho contract of mort- 
gage. 27 I.C. 1.50. A rescinded contract 
becomes a void contract and tho person who 
has received any advantage under it is bound 
to restore it to tho other party. 27 I C 130 
.SVs aiso 1933 M. 145. 

“Bk(^mes void.” — S. 65 does not apply 
where it ennnot bo said that the ugreemi-nt 
wis discovered to bo void or became void 
after it hn«l been enterctl into. 18 I.C 9: 44 
A. 229 — 20 A.L.,T. 41; 41 B. 540 = 40 1 C 

1002; 42 R. 499 = 36 I.C. 771; 40 R 529 = 
33 1C. 536; 11 Mys.L.J. 81. W nl.o 89 I. 
C. (.S4; 1941 Pat. 510; 1941 Nag. 

-/3; 31 S.L.H. 170—1937 Sind 211; 1927 O 
L7; 118 I.C. 805=1929 N. 257; 116 IC 497 
= !ra N 241; 1930 S. 282; 8 Mys.L.:!;' 301. 
a. 6j applies even tliough the contract was 
not void ah initio but becomes void subsequ- 
cntlv and u suit to recover money paid 
w, ^ contract is nmintaimibre. <57 

I.C. 367—50 P.L.R. 1922; 42 C. 286 = 21 C 
L.J. 642. H. 65 does not apply to contracts 
known to bo void a}) initio by ‘reason of the 
illegality of the consideration. 27 P 1 R 
1915 = 27 I.C. 1008; 51 I.C. 412 = 42 ’p'r’ 
19R^; 21 I.C. 517; 37 I.C. 285; 27 A.I:!t; 
801-1929 A. 659. The words "when n con- 
tract bmimes void” in S. 65 are sufficient to 
cover tlio case of u voidable contract which 
has boon avoided, ^^^iere, therefore, nn oc- 
<-upancy tenant has nlicnatc^l the occupancy 
tenancy without the consent in writing o‘f 
the landlord and the alienation has been set 
aside at the instance of the landlord in a 
suit brougdit under S. 60 of tho Puniab 
Tenancy Act. the mortgagee is cntitl<s] to suo 
the mortgagor for refund of the mortgage- 
money. (r,U r.A. 147. Foil.) .36 P.L.R. 23.3 = 
1934 L. 853 (2) fF.H.). See. also 1935 A. 256; 

18 Mys.L.T. 246=45 Mys.lI.C.R. 132. A 
ronfruct of Bal<? in c’ontmvontion of tho pro- 
visions of tho Punjab Alienation of Land 
Act IS not void ah initio, beeause there is a 
jirovjsion in tlio Act enabling the vendee to 
have the defect in his title removed by 
securing tho saction of the Deputy Commis- 
sioner. If he fails to apply for such sanction, 
or if such sanction is applierl for and is 
nfuse<b tho so-OAllod permanent alienation 
fakes effect as a usufnictuarv mortgage in 
form (a) permitted by B. 6 fo'r such term ns 
the Deputy Commissioner considers to be 
reasonable. Whore a vendee alleged himself 
to be a member of an agricultural tribe but 


was found by tho Courts to be a non-agri- 
cultur.st, the case is covered by S. 65 of the 
Contract Art, and the vendee can recover the 

vendor. 151 I.C. 172 
--JA54 L. 9/9 Whero a lease is void because 
the term of the lease exceeds the statutory 
® i8.no actual illegal purpose in- 
tended or earned into effect and as such the 
maxim tn i>ari dcUcto potior conditio 

posstdentis will not apply, but S. 65 will 
apply with the result that the lessor wll be 
entitled to get back possession on the lease 
becoming void at the exp.ry of the statutory 
period oa payment of compensation to tho 
kwe 1935 N 58 See aUo (1941) 2 M.L.J. 
-10 (Lo.in by local authority without sane- 
r'' creditor to relief). 43 Bom.L. 
R. 8()0 (Dlcgal contract by village panebayat 
—.Suit to recover money on the bas^s of such 
contnict). Lease for a term — PavTuent of 

money in ndvance-Subjcct-mattcr of lejise 

burnt by fire— Tenant entitled to refund of 

unexpire«l period. 31 N.L. 

Pnr i/w 208. also 

iJ.R) 1. 402. A person exchanging a house 

worth more than 100 rupees by an unregis- 
tered deed, can recover possession of the 
same but must refund the consideration ho 

203 P.L.R. 1913 = 19 
J.t . _.t 0 . Exproas’on Tiocoming void’ in tho 
section pre-suppo9<'s enforcejibility and that 
l enforceable cannot become void. 

6. 1 — n M, 703. The second part of .B.* 
Oj. namely "or to make compensation for it” 
only cornea into play when the advantage 
cannot be restored. Moroo\i'r interest on the 
money pjud under void contract would onlv 
be payable after the advantage has been r^ 
fused to be restored. Whero therefore a con- 
tract of sale by District Board is found to 
bo void for want of sanction of the Commis- 
aoner and the mom^j- paid under it Ls repaid 
to the vendee after tho Commissioner had re- 
fusel his sanction and it is not proved that 
this monej' had earned any interest in tho 
hands of the District Board, the vendee is 
not on itlcd to any interest from the date 
when tim m.mey Im.i been paid by the vendco 

t.on of suit for damages. Moreover the claim 
for interest cannot be granted on the ground 
of neg igenco on tho part of the Board in 
ovcrlookmg the provLsions of the law ns it is 
equally tho duty of the vendee to know the 
law. 1939 L„l,. rM. S. 05 ,loc^ n“, "ppW tc> 

T becomes unenforceable^for 
uanf of li^nl neeess'ty and benefit to the 
family. 5 Pat. L.J. 622 = 58 IC 303- 77 rr 
378. N/v abo 128 I.C. 9n7=.3o 

fi94. Contract by trustee in contravention of 
sehemo of management-MonevT, advanced 

IVojm 1 r'^covernble. See 

(1940) 1 ML..T. 547=1940 Mnd. 517 Tm- 

possihlTitv bv-Action of executive— Effect 
of. r>I I.C. 412=42 P.R. 1919. On this see- 

t.on, see also 1‘14: 1929 A. 387 = 119 

I.C 436, 18 My8j..j. 246 = 45 Mys. IT.C. 
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NOTES. 

DisrovRui:!) to hr void. — “Discovered to 
be void” — Moiining of. 44 B. 631 = 44 M.L. 
j. 4S9 = .10 I. a. 69 = 1922 P.C. 403 (P.C.); 34 
06)1=44 I.C. 319; 41 M. 197 = .34 M. 

L. .r. 2S2 = 4l l.C. 783; 20 I.C. 489 = 1915 M. 
\V.N. H; ;{9 Boin.L.K, 1124; 15 Mvs.L..T. 
3!i0; 4 O.W.N. 206 = 101 I.C. 265 = 1927 O. 
177. See cLso 64 M.L.J. 403 (P.C.). S. 65 
does not ni)j)ly where* tlie object of the agree- 
ment was illegal to the knowledge of both 
the parties at the time it was made. It can- 
not bo said that such an agreement is an 
agreement discovered to bo void within the 
meaning of tliat section. 43 C.W.N. 200. See 

1938 Nag. 335 (F.B.); 1938 Bah. 721; 
19;’, S Nag. 401; 39 Bom.L.K. 1124; (1940) 1 

M. L.J. 547. Under the general law a plain- 
tiff wIiOBo hands have not been tainted with 
corruption ami who has not been a party to 
a fraud, is entitled to get back the money 
which ho left with another. 44 B. 631. 
■Where a mortgage is found to be void and 
unenforccablo for want of proper attesta- 
tion, the mortgagee is entitled to a money ■ 
doorec for the amount advanced by him. 43 

I.C. 266 = 20 O.C. 306. 

Contract not perrokmed owixtf to event 

NOT CONTEMPEATED RY I’.VRTIES. — Refund of 
amount advanced — 1 utere.st as compensation. 

See 152 I.C. 644 = 1934 N. 248. 

LiMiT.M’ioN.— In a suit to rcimver money 
paiil under a void ugreemciit the trrmmvs a 
qxio for purposos of limitation is tho onto ot 
tlie agreement that being tho time at which 
(in the ab.sencc of special circumstances) 
tho agreement was discovered to be ^Old 

within the meaning of S. ‘’J '',0' 

60 l.A. 13 = 54 A. 1067 — 04 M.L.J. 403 (P. 
C) When a tran.'^fer is void owing to a 
provision of law, so that a cause of action to 
recover the consideration under S. 60, arises, 
tinio runs, ordinarily, from the <late of the 
agreement. 1938 N.L.J. 409. 

IIJ.EOAI, CoNTiL\CT.— The obligation to «lo 
iusneo rests upon all irersons natural an<l 
iirtiticial and where a eoiporation receivc.s 
money or property umler an agrwnient 
which turns out to be ultra vires or illegal, 
it cannot retain it must cither retiyn 
or make eompensation for it. 43 C. 790 — 

3.5 I.C :i05 = 20 C.W.N. 370; 43 C. 115-19 
C.W.N. 919; 38 B. 249 = 23 I.C. 002; 42 A. 

7 = .52 I.C. 331. S. 65 has no application 
wliere the contract embodies a purpose known 
to bo illegal to which both si<los are parties, 

.54 I.C. 794; 14 M.L.T. 489 = 21 I.C. 879; 46 
I.C. 326. 

Money adva.nced to person who.sk est.vte 
IS UNDER Court of Wards, — The question 
whether a contract is void or voidable pr<*- 
supposes tho existence of n contract and enn- 
not arse in the ease of a person who is <lis- 
qunlified from contracting by any law _ to 
which ho is subject. S. 6'5 has no application 
to such a case in which there never could 
have been any contract. Wierc therefore the 
consideration for a promissory note consists 
of advances made to a person whoso estate is 
under tho superintondonco of tho Court of 


Wards and who is consequently incompetent 
bj S. 31, C. P. Court of Wards Act, to outer 
into any such contract, tho contract is an 
absolute nuUity and the creditor is not entitl- 
cd to recover the advance under S. 65. The 
fact that a Government ward is incompetent 
to enter into any contract, rules out any 
action founded on S. 65. 31 N.L.R. (8upp) 
62 = 1936 N. 15. 

Minor’s Contract.— S. 65 is not in- 

applicable to minors; and minors are not ex- 
cluded from tho persons who have to restore 
benefits in accordance with tho section. It is 
tlie duty of Courts to protect tho interests of 
minors; but it is no part of their duty to 
stK'tcli the law to do injustice on behalf of 
minors nor to let them escape responsibili- 
ties which properly an<l fairly fall upon 
them. 18 Mj-s.L.J. 246=45 Mys.H.C.B. 132. 
Vendee, who was minor at tho date of pur- 
chase, cau recover consideration money, if ho 
is subsequently dispossessed of the property 
purchasod. 35 A. 370 = 19 I.C. 6l0. IMiero 
persons, who are, in fact, under age by false 
and fraudulent misrepresentation ns to their 
agv*, induce others to purchase property from 
them, they are liable in equity to make to- 
.Htitution to tlie purclinsors of the benefit 
they liml obtainoil before they could recover 
possession of tho property sold. 1933 A. 371. 
Sre aho 1937 O.W.N. 1012. Where a minor, 
who is over 18 but below 21 years of ago 
borrow.s money under a mortgage deed under 
,'i frauilnlent concealment of the fact that ho ' 
i.s a minor because a guardian had been ap- 
pointi'd for him under the Guardians and 
Wurd.H .Act. the mortgagee cannot enforce 
the mortgage against the minor even after 
lip Ix'vonu'S a major, and get a ilecreo for the 
aniomit. r.I,.K. (1939) All. 860=1937 A.L. 

.1. <;,sH = 1037 All. 610 (F.B.). S. 65 has no 
applii'ation to a case where there never was 
or I'oiiM have been any contract between 
<-oni{u'tent parties, as for instance, \vliere 
one of tlie partii's to a contract is a minor. 

1.5 B. 22.5 = 59 I.C. 245; 35 A. 370=19 I.C. 
,;in; 40 A. 558 = 48 T.C. 478; 10 B.W._225= 

53 I.C. 14; 23 N.L.R. 8 = 98 I.C. 6o0-1927 

N. 116; 100 I.C. 860 = 1927 N. 168; 103 I.C. 
209=1927 N 200. But see next case. A 
minor wlio seeks to recover the Vjoporty 
sold bv him after cRncollation of the saJe, 

must restore the benefit ho had 

O. C. 348=64 I.C. 771; 53 I.C. 65=15 N.L- 
K. 149 (11 O.C. 1. Foil.; 40 A. 5u8; 8 OX. 

.T. 287, Ref.). See also 4 ,, ;.,a. 

1926 R 7‘ 1937 A.L.J. 688 — 1937 AU, f • 

]s‘a,"-73; 44 B. 175; 45 B. 

be said that in every case in ^ re- 

granted to a minor he should con- 

turn the benefit derived hy f^orn the 

tract. Nor could it be said tlm 

can anv person who seeks to . .. j,c made 

entero.l into by him »n hjs ® 

to pay compensation to ° on tho 

hard and fast nilo o? misrep,^' 

aen?aiion^on ^h^p^rt of tho 

t;"o5 li” To- "" . 



S. 68] 


The Indian Contract Act (IX op 1872) 


1019 


Mode of communicating or 
revoking rescission of voidable 
contract. 


Effect of neglect of promisee 
*0 afford promisor reasonable 
facilities for performance* 


66 . The rescission of a voidable contract may be 
conimunicated or revoked in the same manner, and 
subject to the same rules, as apply to the communication 
or revocation of a proposal. 

67 . If any promisee neglects or refuses to afford 
the promisor reasonable facilities for the performance 
of his promise, the promisor is excused by such neglect 
or refusal as to any non-performance caused thereby. 

Illustration. 

A contracts with B to repair B's house. 

excused lor tlie non-performance of the contract if it is caused by such neglect or refusal. 

CHAPTER V, 

Of Certain Relations resembling those created by Contract. 

^ person incapable of entering into a contiaa, or any one whom 


LEG. REF. 

S. 68 has been amended in the Central 
Provinces by the C.P. Court of Wards (Amend- 
ment) Act (I of t 9 t 5 ). 

NOTES. 

hold to disentitle the vendee in such a case 
from claiming compenaution, 15 Luck 205 
— 1940 Oudh 119. gee aho 194 I.C. 824 = 
1941 Posli. 38. In a suit on a bond, the de- 
fendant pleaded and tlio Court found that 
the executant was u minor at the time ho 
executed the bond and got tho money from 
the plaintiff. It was also proved that there 
liad been no fraudulent misrepresentation by 
the defendant as to his age. Ucld, that 
plaintiff could not claim restitution under S. 
05 of the Contract Act ; nor could ho get any 
compensation under 8. 41, Specific Relief 
Act 01 C. 1075 = 1935 C. 190. (See Notes 
under S, 11, supra.) S. 05 cannot be availed 
of ond does not apply to u case in which 
there never was and never couhl havo been a 
contract. Nor can tho transaction be upheld 
under 8. 43, T. P. Act. ,8. 43, wluch is based 
on the principle of estoppel cannot apply to 
the case, us estoppel cannot be pleaded against 
a statute so ns to prejudice a minor who en- 
joys the protection of the law. I.L.R 11037) 
All. 800 = 1937 A.L.J. 088=1937 All 010 

Contract with Lunatic.— S. 65 cannot 
bind a party to a contract with a person of 
unsound mind. Such contract being void no 
refund of money paid to unsound person'ean 
be claimed, 41 P.R. 1912=15 I.C 404- 32 
I.C. 804. {8ce Notes under 8. 12.) ' 

Trust PnoPEirn'.— Wiero an alienation 
made by tho shebuits of a deity is held to 
be void, and tho alienee has spent largo sums 
of money in carrying on litigation against 
those persons who were in illegal occupation 
of {\\o debotter estate, and but for his efforts 
tho deity would never have got back its pro- 
|M*rtic8, and the alienee has also spent monov 
for repairs of the (omplo» and for carrying 
on ileh-shcha which was neglected by the 
shebaits, the plaintiff before ho can recover 
the properties on l>elialf of the deity must 
compensate tho alienee for all tho expenses 


legitimately incurred. 45 C 

W .N. COo. 

Insolvents.— W here a mortgage effected 
bj the receiver of the insolvent’s property is 
set aside by tho District Judge, and the 
adjudi^tion is annulled, the mortgagee, in 
a suit by tho mortgagor for possession, is en- 
titled to remain m possession until he is re- 
paid by the mortgagor the sum advanced on 
the security of tho land. 1935 L. 112 See 
oLo 44 L.W. 722 = 1930 M. 798 (Fraudulent 
preferenco). 58 M. 702 = 09 M.L.J, 300. 

Secs. 65 and 70.— S. 05 proceeds on tho 
basis of thero having been a contract. S 70 
on the other hand does not require a contract 
^ exist for its application. I.LR f] 037 > 
Bom. 782=39 BoZl.K. 835=T937 'Bom! 

iil’ V ‘r® “ instrument 

not satisfying tho requirements of 8 . 107 , 

1,1. Act, spent money on putting up a slie<J 

«0?ice^0 ,hi 

lesjwr or obtaining her consent as ho should 

. . Act, It was hold that ho was not entitled 
to reimbureement as 8 . 05 of Contract Act 
would not apply to the agreement since it 
was not vohI uud that 8 . 70. Cuntnict \et 
also wxiild not apply u.s the requirements of 

CIS. (/) and (p) of 8. 108, T. P Act were 
not complied with, mi O.A. 1050 ’ 

P 65.I1L (d) is a departure from the 
English law. See 44 C.W.N 11 

Sec. 66.— Wlicro one party shows bv aota 
and conduct amounting to a cloftr r««.. • 

fon or absolute refusal to pTrfo7m X 
r^arding all 

r9'o=;ro'‘c Wn' '^■-0“"'';’ "■», 43 C 

ao.es under 

m„n,v "Lto 'l;oL'‘X3r r .'.r "uml 

•o. to 

Sec. 68. — See 156 in 7in' o i 
excessively enally article though r “i 
oao, aud objects of mero luxur^ ore m! 
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Claim for ncco<«arics sup- 
plied to person incapable of 
contracting, or on his ac- 
count. 


he IS legally bound to support is supplied by another 

person with necessaries suited to his condition in life 

the person who has furnished such supplies is entitled 

to be reimbursed from the property of such incapable 
person, 


NOTES. 

n'<'f!ssurios. 30 C. 708, The term *neces- 
sario’ is not contim'd to goods. It can in- 
c-ludo other things such tis good teaching and 
instruction whereby the minor may profit 
liiinself afterwards, and also monoj' to en- 
able liirn to obtrun tliese nccessarie.s. For ex- 
ample, tlio t(‘rm includes costs incurred in 
<lefonding a suit to save the minor’s property 
and to 4l('f»'nd him in a criminal pfosecu- 
tion; so also reasonable marriage expenses 
of a minor liinisclf or a sister or other co* 
j):ir<’eners ami .such religious ccremonioa as 
the minor would liavo liad to perform if he 
had bei'n :in a«iult. (Case-law referred). 175 
Ib.'lS Nag, 05. Sec also 45 Mys.H. 
<’.K. 103. Word ‘•necessaries” in S. 08 in- 
‘bides money urgently needed for the re- 
<^|uirernents of a minor and cannot !)o res- 
tricted to what is ncc<‘ssarv for elciuentarv 
|■‘‘(^ulrcment 9 of minors sucli as foo<l and 
doling. 1030 A.L.J, .3-17= 1”3 l.C. 827 = 
lO.'lO A. 128. Clotli supplied to a minor and 
ea.sh lent to him to olTtH*t necessary repairs 
In his house are “necessaries” within 
the meaning i>f S. f>S. lOdO N. 12. S. 08 
refers to a person wlin supplies a minor witli 
n<‘cessarics suited to his eondition in life. 

It doo.s not validate a mortgage <‘xecuted 
bv a guar<lian of the ward’s properties. H 

H. 103=110 l.C. 022=1033 R. S3. If a 
loan is tak<-n by a guardian on behalf of a 
minor for tlio purpose of some necessity or for 
flu' benefit of the minor’.s e8*ate, the minor’s 
(•state is liable. CIO A. 52. followed.) lO'Oi 
A.L..r. 155=10,30 .\. 172, Where the dc 

f(wtn guardian of a minor executed simple 
monev Ixinils (whicli <lid not sp'^cifically 
bind tlio minor’.H e.stnte) and !)orrowe<l money 
f‘> meet tlie expenses of the marriage of the 
minor’.s sister, whom the minor was under 
Ills personal law bound to maintain, in a suit 
bv the creditor. Held, that the minor’s 
estate* was not liable on the confraot exocut- 
(•‘1 by the gunnlinn wliich did not pur|)ort to 
bin‘l his estate but that th<* anuuint may he 
re<'overed from the minor’s estate ns money 
expended on nece.s,«»;irie.s under S. (18 of the 
.\ct. f.32 A. 325. Foil.; 42 M. 185. Ref.; 

18 N.Ty.R. 110, Doubted.) 145 l.C. 3.50 = 1033 
N. 285. WlieiH* the proportjc.s of a minor 
are threatencil to 1>|. nttached and there is 
imminent danger of the .same being sold for 
revenue, if a creditor realising the diflienl- 
ties the minor was in, advances money which 
is utilised to avert the danger the 
eroditor n‘lvancing money is entitled to 
be reimbursed from the propertv of 
minor. 1030 A. L. .T. 347=10.30 A. 

128. .\s to proof of necessaries, see 101 T. 

C. 702=1027 L. 414. It is a well-settled 
principle of the general law that a guardian 
crxnnot impose a personal bability on his 
Ward and thcroforo a minor c.annot be bound 
by a personal covenant in a contract by his 


guardian. The minor’s personal law may 
liowever, affect the position. S. (58 of the 
Contract Act allows a person who has sup- 
plied a minor with necessaries such as main- 
tenance and litigation expenses to reimburse 
himself from the minor’s property; and ho 
can also claim interest on equitable grounds; 
and a fair rate would be the Court rate of 
(5 per cent, per annum. 1940 Mad. 106 = 1. 
L.R. (1940) Mad. 27 = 50 L.W. 323. In a 
case where a creditor seeks to make the 
estate of the minor liable for advance made 
for necessaries (including in term advances 
made for necessary purposes), mere bona 
fide enquiry by the creditor into the exis- 
tence of the necessity and advance in good 
faith thereafter will not suffice, but at the 
same time the creditor should not bo requir- 
e‘l to prove actual application of the money. 
To ic<|uiro this of the creditor is to ask him 
to do the impossible. The creditor is rc- 
(juired to prove the circumstances of the 
minor’s estate, the absence of any other 
source from wliich the necessity could be 
met at the time of transaction and the suit- 
al)ility of the necessity having regard to tho 
social status and tho condition in life of tho 
minor. If tliwc are established, and tho 
creditor has advanced money for meeting 
sueh necessaries after satisfying himself 
about the same, the creditor is entitled to a 
dccrcH' against the estate of the minor unless 
it is proved by the other side that the guar- 
dian ‘lid not actually apply tho money for 
m'cos.^arv purposes. 175 l.C. 494 = lit38 Nag. 

OS. S. 08 refers to a person who supplies n 
minor with necessaries suited to his condi- 
tion in life. It docs not validate a mortgage 
(''cecuJed bv a guardian of tho ward’s pro- 
perties. 1933 R. 83. During the lifetime of 
his father, money borrowed by a person m- 
capable of entering into a contrart, to pay 
for the Srndh of his mother, is not necessity. 

32 l.C. 937. Money spent on the oh^eqn..^ 
of the fntlur of the m-inor cannot bo deemM 

to be nece.ssaries supplied to 

in tho moaning of S. 08 of the Act 

an acknowledgment by the ™J***^; 
tho guardian, of a debt borrowed for 
abovo purposes is not binding <>". 

10 O.W.N. 188=19,33 O. 132. 

.Iccrco-dcbt by stranger as owmer of.prope^ 

of the decensed, while ‘ f. "‘T^gcr. 
were living would not nvail the . 

inw A. 21.x A 

money to a minor nlloging L bind 

necesWics must ^^aw the b^nd so as to 
tho inmor’s estate. 37 M. 38---J 

Litigation expenses— Pa.^en^ ^ j.C. 

debts, if necossancs. IS N.l.h. 

851=1922 N. 247. 

2 " C."872T‘7 

^ """ 
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Illustrations. 

(a) A supplies B, a lunatic, with necessaries, suitable to his condiuon in life- A is cniiilcd 
to be reimbursed from properly. 

• t-r supplies the wife and cliildrcn of B, a lunatic, willi necessaries suitable to (hier condition 

in life. A IS entitled to be reimbursed from B's property. 


NOTES. 

his property, or a part of it, and quite 
auotlier to determine whether money and 
articles supplied to him w'hich add to his 
jiroperty or to hig convenience and comfort 
are necessaries or benefits witliin the mean* 
ing of S. ti8. The test of ‘fair and proper’ 
can be uppLietl in both cases, but the stand- 
ard must necessarily differ for wliat ig fair 
and proper in the slinpo of benefits conferred 
or comforts supplied, may not be fair and 
proper in tlie case of an alienation, Ono im- 
portant point of distinction between the two 
classes of cases is this : in the case of an 
alienation where necessity is alleged, en- 
quiries uiado in good faith protect the trans- 
tercH!, whereas m the case of necessaries 
sucli considerations are irrelevant. Then 
again an alienation by a minor would bo 
void whatever the purpose for which it was 
iiiadu, but in tho cusu of iiecitisarius supplied 
to liim it is immaterial whether the order 
comes from him or from his guardian, in 
both tho cases tho test is pre<*.iscly tho same: 
Tho suitability of the gooilg supplied, or tho 
beiielils conferred, having regard to tho 
social status and comlitioii in life of tho 
minor, am) to his actual requirements at the 
tinio of tlio transaction. 175 l.U. l-lb=l‘J38 
Nag. 05. Neither iIk* property nor tho per- 
son of a ward under Court of Wards is liable 
for nwessaries. G1 i.C. 5t53=17 N.L.H. 20. 
When a guardian borrows money for the ue- 
<-(‘KHariefl of a minor in such circunistuuccs 
as to give him a right to be reimburse<l from 
till* latter’s <.*8tate, hig creditor may bo sub- 
r»>gatt«l to tho guurilian’s rights. 50 I.C. 740. 
Scf> aUio 31 Punj.L.H. 471. Under Hindu 
Law a minor is under un obligation to pro- 
vide for the marriage expenses of his sister 
and such a provision is n necessary within 
tlie meaning of H. 08, hut the money cannot 
be ri*covere«l unless the money ig spent and 
constitutes u ‘debt’. 01 I.C. 278 = 8 O.L.J. <J4. 
.SVf also 145 I.C. 350 = 1033 N. 285. A covo- 
nnnt by the guardian of a Hindu minor to 
sell immovable property of tho minor cannot 
he enforced against him, although if u eon- 
veyunro had boon exu-uted by the guardian 
tho vendee would liavo obtained a valid title 
to the property on account of pressing neces- 
sity for such a sale. Earnest money paid by 
the vendee to tho guardian is not rwoverable 
from the minor or his estate. Such money is 
paid as a guarantee or security for the per- 
fornuince of the contract wlncfi in law is no 
contnicT at at). It cannot be regarded JU4 
having been paid to tho guardian for neces- 
saries or bon*‘Ht of the minor. S. 08 of the 
Contmef .\ct does not tipply, and the vendee 
cannot therefore recover it under R, 08 or 
under Hindu Law as having been paid for 
the benefit of tho minor’s estate. I.L.R. 

C CM. —241 


(19^; Mad. 928=48 L.W. 112 = 1938 Mad. 
/Oi)-— (1938) 2 M.L.J, 277. Advancing of 
funds to a male Hindu minor for meeting 
his own marriage exi>en.ses, ig not suiiolying 
him with necessaries suited to his condition 

I'Jn.A? uieaning of S. 08. I.L.R, 

(1940) Nag. 032 = 1940 N.L.J. 358=]<i40 
Nag. 3L7. Liability of minor for sums bor- 
rowed by mother for procuring necossaric's 
for minor. 101 I.C. 255 = 1927 N. 190. .S’ft; 
atvo I ^^at.L T. 32=1920 P. 399; 32 A. 325. 
Minor IS liable for the money borrowed by 
inm tor ins marriage expenses. 42 I.C. 903 
— 2 Pat.L.J, 027. Guardian executing bond 
in pereonal cnpacity-Reoitalg in bond ag to 
lioneht of minor — Same not corroborated by 

SVe T'rTi'v 

I 481. Surety for Court guar- 

* lun— Payment of debt incurred by fmar- 

girl’s marriage 

uith sanction of Court— Right to reimburse- 

sucewding to estate. Sec 
40 Mvs.ILC.K. 403. Wliere a guardian of a 
ilindu minor borrowed iJion*-v for Divali ex- 
penses, held, that the amount would not ho 
XT® necessarv. 175 I.C. 149 

J* administra- 

tor of the i-stato of the decesused of property 

of his minor heirs is void and cannot be sun- 
ported under S. 08, nor cun the sale bo rati- 
ne'll liy minor subsequently. }) LBH l8t> 

= 50 I.C. 324=12 Bur.L.T. 1 > 7 . 

Cl.AIM AlUSiNO PNIlER R. 08— REiMnnn<?p. 

da!m 

do(^ not arise out of contract at all but 
under the .specml provisions of S. 08, the 
plaintiff ,8 only entitleil to reimbursement out 
of tlie minor's estate and nothing more and 

Bt-KPKK OP PKOOF.— In the case of neces- 
saru^ supplied to an infant, the onus of 
p^of Ik* on the ertslitor. He has to show 
first that goods or the money which renre- 

life of the infant and secondly that thev 
are suitnblo to hig actual requirements a^ 
tho time; or »ii other words that the infant 

l.t. 149— 1938 Nag. 05. Under S 08 it 
must be shown not only that the moneys 
were to be expended on goods suitable Ttfe 
condition in life of the infant but also that 
they iwn* suitable to her actual requirements 
at tin* time of sale and delivery. As any one 
who .supplied ncessaries to an mfaiit is in the 
position of tt legal creihtor, .so any one who 
ndvnnn* money to an infant for the purposo 

in is ^’ntitled tb sriind 

Rang .359 " ‘Toditor. 1938 

•'^23 = 1940 Mad 

lUrT ■ (Art. 09 or Art 

1*.0, Limiti^tion Act applies). 
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69. A person who is interested in the Davmenf 
of money which another is bound by law to M^^nd 

retob"urred“5 

Illustration. 

B holds land in Bengal, on a lease granted bv A thp 'rt 

to the Government being in arrear, his land is advertted for sX h5 
rc\ enue law, the consequence of such sale will be the annulment 

and the consequent annulment of his own lease oavs toThl r- ‘ *he sale 

bound to make good to B the amount so paid ^ ^ ^ Government the sura due from A. A is 


NOTES. 

Sec. 69: ycoi-E ok SKCnON. — Contribution 
means payment by each of tho parties 
intoresti'd. of hig share in any coinmOQ liabi- 
lity. -24 l.C. '2o9=lb C.W.N. 1308. Sec 
also 1I);5.3 Omlli 178; 61 C. 510 = 59 C.L.J. 
4-.') -li);M ('. 709. “lutorested” does not 
nii';in only persons with real interest. 1925 
P. 201; 1925 P. 737=1925 P.H.C.C. 230; 26 
A.I.,.I. -i:55; 113 l.C. 441. Scc also 1927 M. 
lOtio. 'I’liero is no re;ison why a person legal- 
ly bound to pay should be Ijeld to be not a 
person who is interested in tho payment. As 
between a defaulting landholder and his 
mortgagee, tho former ig personally bound 
to pay anil this initial liability does not 
ei'iiso bceauso to protect hig security, the 
mortgagee pays off the arrcjira. 178 l.C, 485 
= 1938 Nag, 459. Mortgagee paying Gov- 
ernment revomio on mortgaged land can re- 
cover it from the mortgagor. 144 l.C, 392 = 
1933 K. 112. Sec also 1936 Rang. 47; 
16 Mys. L. J. 399 = 43 Mys. II. C. R. 557 
(Hindu reversioner paying Government Re- 
venue for protection of estate). The words 
“interested in tho payment of money whioh 
another is hound by law to pay" might in- 
clndo tho apprehension of any kind of loss 
or incotivcmiencc or any <}Dtrimont at any 
raff capablo of being assesjK'd in money. 
Thus where an insolvent fraudulently trans- 
fers his laml anfl during annulment proceed- 
ings by the receiv(*r, the creditor pays tho lan<l 
revenue to avoid sale, tho creditor is a per- 
son interested in payment of such money. 
(1914 Cal. 338. Foil.) 1937 Rang. 350. Tho 
words “a person who is interested’' do not 
mean that tho person who makes tho pay- 
ment must prove that ho had such an intorcst 
as would stand the U'St of a judicial trial. 
All that is necessary for a person making a 
payment to recover it is that he should really 
and honestly holiovo float he must make the 
payment in hig own interest. 54 A. 140 = 
136 r.C. 66 = 1932 A.L.J. 63=1932 A. 3,32. 
Wiere a person in possession of an estate, 
in good faith, pending litigation makes tho 
necessary payments for the preservation of 
the estate in tlispute and the estate is after- 
war<l3 adjiidgcfl to his opponent, he should 
bp recouped what he has so paid by the per- 
son who ultimately benefits by tho pay- 
ment, if he has failed through no fault of 
his own to reimburse himself out of the 
rents. The caso of Government revenue 
would stand on quite a different footing from 
other outgoings incurred by the person in 
possession of an estate without title and it 


would be open to him to maintain an action 
tor the recovery of the amount paid. It may 
also be open to him to set-off the amount in 
a suit for damages or mesne profits against 
him; what could bo set off can always be 
claimed in an independent suit, and the fact 
that a set-off was not claimed against a de- 
ninnd in a prior suit would not preclude tho 
claim being agitated in an independfot ac- 
tion. 54 L.W. 286 = 1941 Mad. 847 = (1941) 
2 M.L.J. 860. A person asserting claim may 
pay to' avert sale in execution and may get 
reimbursed by the true owner though ho 
could not make good his claim. 29 C.W.N. 
1052 = 43 C.L..r. 83 = 1925 C. 1097. As to 
right of benamidar setting aside Court sale 
in lusscrtion of adverse title, see 85 l.C. 855 
— 1925 M. 95 = 47 M.L.J. G22. A suit for con- 
tribution is a Suit brought by ono of severnl 
co-sliarcrs who has discharged tho liability to 
compel others to make good their shares. 
Mutuality ig the tost of contribution. 24 l.C. 
259=18 C.W.N. 1308 (17 l.C. 45; 13 l.C. 144, 
Rol. on). Where in execution of a mortgage 
decree against two persons, the properties 
belonging to them were sold and ono of the 
judgment-debtors deposited tho entire decre- 
tal amount under O. 21, E, 89, C.P. Code, to 
set aside the sale, he is entitled to contribu- 
tion from tho other in respect of the latter’s 
share of tho properties. Tlie obligation to 
pay is not put an end to by the more fact of 
the property sold by auction; it is satisfied 
only if the sale has been confirmed and the 
amount, of tho decree paid to the decree- 
holder. 10 P. 528 = 134 l.C. 139 = 1931 P- 
394. He is not entitled to contribution in 
respect of the compensation to tho auction- 
purchaser under O. 21, R. 89, C. P. Code. 10 
P. 528; 53 L.W. 644 = 1941 Mad. C35- 
(1041) 1 M.L.J. 793. S. 69 only applies ^ 
cases in which the person who makes tftc 
payment of money is himself not 
paV. 17 I.C. 45 = 16 C.L.J. 148; 9 1.0. 489 
= 15 C.W.N. 404; 15 C.W.N. 332=9 I-O- 
219: 31 C.W.N. 630 = 103 LC. ^20=1927 O* 

518. A purchaser of property ^ ho 

charge, is alone linblo to pay it and hM 
is not entitled under S. 69 to recov . 
amount paid by him from 
might originally have been per- 

thereof, either alone or along (\94t0) 

flon who has made tho pa;^ont. • super- 
All. 7I=lf>40 All. 104. 

tax invalidly assessed on section 

recover it from C 3097. 

laid down. 29 C.W.N 3052-1^^,^^,,^^^, 
Vendeo aware of defect m 
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NOTES. 

of incumbrance — Bight to amounts paid when 
titlo fails — Bt'liof — Principles laid down 
fully. 74 LC. 41G = 1923 M, 392, Sce oteo 
41 C.L.J. 571 = 52 C. 914 (Payment by re- 
ceiver). Vendee discharging debts of true 
owner out of sale consideration — Sale void — 
Subrogation. 37 M.L.J. 113=51 I.C. 57. Ss. 
(19 and 70 of the Contract Act do not apply 
to claims for contribution under S 82 of the 
T. P. Act. 32 M.P.J. 347 = 39 I.C. 405. 
Whore crops on a portion of the laud in the 
possession of a temint are attached by Gov- 
ernment for rent due by him for another plot 
and both tho plots are in one patta, the 
tenant is en:itled to pay off the dues and 
claim to be reimbursed from tho landlord 
notwithstanding tho illegality of tho attach- 
ment. 33 I.C. 234=1915 M.\V.N. 043; 39 

M. 905—30 il.L.J. 309. A person who owns 
one of two lamls on both of which Govern- 
ment revenue vvas jointly osses-sod and pays 
tho whole revenue is entitled to claim 
coutr.bution for tlio proportionate sum duo 
from the other land. Neither S. 09 nor S. 
70 is applicable. 28 I.C. 450; 33 I.C 234 = 
1915 M.W.N. 043. Sce abm 144 I.C. 392 = 
193.3 B. 112. The section coat emplutcs only a 
persomil liability and does not refer to any 
lien or charge on any properly. 20 M.L.J. 
74 = 22 I.C. 253; 18 I.C. 247 = 25 M.L.J 312. 
Hfe also 54 A. 140=130 I.C. 00 = 1933 A. 
332. S. 09 Ls intended to include tlio cases not 
only of personal liability, but all liabilities to 
paynienls for which owners of lands are in- 
directly liable, those liabilities being impos* 
e«l upon tho land lield by them. It is not a 
correct viw to take that tho section is res- 
trictod only to u case of persomil liabilitv 
1940 All. 101 = 1939 A.W.K. (H.C.) 858. A 
Hindu reversioner who pays off a mortgago 
dorreo against tho estate in the hands of a 
widow is entitled under S. 09 to be rcimburs- 
<h 1 by tho widow in respect of the money 
which tho latter was bound by law to pay. 

35 M. 420=22 M.L.J. 304. Sce also 1928 M. 
\^.N. 396. Where trustoo of u tcinplo borrow- 
ed mom-y for tho temple, ho must bo indem- 
nified from tho trust estate. 12 LC. 335. 

S, 09 contemplates casen where ono person 
is bound to pay money to a third person and 
anotlicr person is inten'sted in such pay- 
ment; it has no application where tho per- 
son is bound to pay directly to tho person 
who has incurred tho oxitcnsca. This interest 
roforrod to in S. 09 is a pecuniary one. 35 
M. 728 — 21 M.L.J. 000. See also 1923 N. 53- 
03 C.L..T. 287 — 40 C.W^N. 1037. Tho doctrine 
of contribution applies only when tho posi- 
tion under a joint contract by two or more 
persons remains unaltered. 22 I.C. 263=10 
O.C. 28r>. Payment by a person without title 
and without possession but expecting to get 
title in a iMJnding litigation does not entitle 
him lo take advantage of Ss. 69 and 70. 2 

Pat.L.J. 076 = 42 I.C. 839. A volunteer who 
pays of a previous attaching creditor of the 
person liable to pay does not stand in tho 
shoes of tho debtor but has only n causo of 
action against him personally. 35 LC. 448= 


10 Bur.L.T. 67. As to the period of limita- 
tion for a claim under 8. 69, see 1937 Naff. 
402; 18 Lah. 023. 

“Bound uy Law to Pay".— M eaning of 


103 I.C. 289=1927 A. ' 713';* 7 Mys. 

L.J. 107. Tlio expression “bound by law to 
pay means a legal bability and not a con- 
tractual liability. 39 LC. 405 = 32 M.L.J. 

3-L ; 53 LC. 790=1910 M.W'.N. 878. Sec also 
I.L.B. (1939; 2 Cal. 220=43 C.W'.N. 831. Tho 
liability for winch payment may be made 
under 8. 09, need, not bo statutory. A con- 
tractual liability by the defendant to pai’ the 
amount wliich tho plaintiff with a view to 
protwt his own interest has to pay, would 
cotitlc the plaintiff to bo reimbursed by do- 
fondant for the amount paid by him. Any 
poison substituted to the position of the de- 
fondant would also bo equally liable 1940 
.WL J. 320 = 1940 .Ul. 214. The section in- 

of personal liability but 
all liabililu*s to payment of which owners of 
land are indirectly held liable. 138 LC. 137 
— 1932 O. 222. The section does not authorize 
a person who made a payment to protect his 
own intert*st from recovering it from the 
pereop on wnoso behalf ho ostensibly paid it 
unless the latter was bound in law to pay tho 

?7o"?;;r? = 2110; 59 LC. 

172 (N.). See also 34 C.W'.N. 41 = 1930 C. 

344 Purchaser of the right of ouo of tho 

co-sharcra is bound in law to pay the amount 

ot tho decree for arrears of rent for tho 

period prior to his sale, against tho co- 

shnrers, although ho wag not u party to tho 

decree .30 C.W'.N. 300 = 94 LC. 159 = 1920 C. 

0o7. Where a d<‘eri^ for rent against two 

joint lo 88 c<a IS satisfied by one of them, who 

sues tlio other for contribution, it is not open 

to tho defendant to plead that ho is not liable 

to contribute. 10 p. 168 = 132 LC. 107 = 1931 

73=1937 N. 

10 — A landlord cannot under Ss. CD or 70 
recover from Ins tenant tho cost of sweepers 
and bhtshtu employ^ under an order of tho 

tho promises cloam 
A.L .L 931; 10 I.C, 458 = 8 A, 
L.J. 622; 4o B. 038 — 60 LC. 892; 41 IC 
241 — 21 C.W'.N. 028. W'hore ono of tho judg- 
ment-debtors satisfies tho decree by payment 
under compub.on of legal process, ho is en- 
titled under &a. 69 and 70 to call upon tho 

C1% W contribution. 20 

C.L.J. -00-19 C.W.N. 458; 32 I.C. 200=2.3 

L-.L..I. 1-, A party liable to bo affected by 
a solo under a rent decree obtained by a co- 
sharer landlord win satisfy tho decree and 
®uo tor rciDihursomont* 24 I.C = n 
W.N. 130; 22 I.C. 720. O„o of sc-crol judg-' 
ment-uebtors, who purchases tho docroo can- 
not cxecuU* it against the other judff- 
mont-debtors, but can suo them for contri- 
bution under 8. 69. 20 I.C. 569=18 CWN 
113. A co-shnrer who pays the full decro’tai 
amount due to tho landlord on account of a 

entitled to contribution from tho other co- 
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NOTES. 

sl.urors. 13 I.C. 457; IG C.W.N. 975 = 17 C 
h.J. 09; 30 C.W.N. 30(5 = 1920 C. 057; 95 
ot.l— 1920 C. 1031. ,Scc also 41 C.W.N. 
42S. A man cun recover the money paid to 
nvoicl attachment of his property in execu- 
tion of a decree against another, from the 
.iudfrment-dehtor. 9 I.C. 900. Darpatnidar 
undertakings to pay patni rent— Such rent 
j*aul by mortpsageo from Darpatnidar to avoid 
putni sale — Mortpagee has a ripsht to be re- 
imbursed by putnidur. 43 C.W.N. 852. The 
section applies to tlie case of a surety who 
pays a decre<> ilebt. whicli other persons be- 
sides the .iuds:ment-debtor for whom he stood 
surety, were bound liy law to pay, 40 M.L. 
J. 529 = 02 I.C. 70(). If !i fuirchaser <if the 
equity of redompti-ui f.ays off at the time of 
redemption the atuotim of a bond not charg- 
ed on tlie juoper.y. tn' cMimot r.a-over it from 
the mort:,oigor untler S. r.;i_ 28 I.C. 097. 

Where a iiiortgagee with possession failed to 
j);iy the (Government revi Tiin* and the mortga- 
gor paid th(' sain “. In' can recover it with in- 
terest. 24 I..W. *)97 = 5l M.L..T. (53.3. See al'so 
l»i I.C. 740-' 19.‘'.7 Nag. 225. A co-sharer 
^\ho is not boiiml hy law to pay a rent-decree 
in favour of the superior landlord is not also 
liable t<i contribution where the decree is 
jiaid off by the other co-sharer. 5(5 I.C. 949. 
Stf nl.so ()4 I.C. 918 = 20 A.L..T. 42; 41 C.W. 
N. 428; 1937 V. 103: 1935 A. 758. 

Interests in Payment. — I nterested in 
payment — Puisne mortgagee paying prior 
mortgage — Right to reimbursement. 63 I.C. 
b04=19 A.L.J. 840; .<^4 C. 424=101 I.C. 130 
— 1927 C. 393. Attaching creditor interested 
in paying money to release property from an- 
other attachment. 97 I.C. 319=1926 A. 745. 
The words “interested in payment" do not 
exclude a person who is interested as well 
as houtTd hy law to pay. The words “hound 
by law to pay” include persons legally bound 
to pay whether under contract or otherwise. 
62 I.C. 881; 22 I.C. 9=26 M.L.T. 66; 48 

I. C. 69=34 I.C. 367. See also 63 C . L . T . 
287=40 C.W.N. 1037; 19 A.L.J. 73=61 I. 
C. 892; 113 I.C. 441. Put see 39 M. 795 
— 29 M.L.J. 639. The words “interested in 
payment of money" may include the appre- 
hension of any kind of loss or inconvenience 
or at any rate, any detriment capable of ^ing 
assessed in money. I.L.R. (1940) All. 5^ 
= 1940 A.L.J. 511 = 1940 All. 416. Pre- 
emptor paying off mortgage when vendee had 
undertaken with vendor to pay — If can re- 
cover from vendee. 46 I.C, 83=16 A.L.J. 
531; 19 A.L.J. 16=43 A. 268 ; 7 O.W.N. 
475=1930 O. 266. Wlicre a person redeem- 
e<l a mortgage under the botto fide belief 
that he was entitled to the property under 
mortgage, he will be allowed a refund of 
his redemption money in a suit for posses- 
sion hy the legal owner. 18 I.C. 811 = 11 A.L. 

J. 179. Mortgagee paying Government rcvc- 
Tiuc can recover it from mortgagor. 1933 
R. 112=144 I.C. 392. Mortgagee paying 
rent decree amount to set aside rent sale can 
recover from the purchaser from the mort- 


gagor under a private sale. 43 C L T 17 ^ 

C- 765. m 

I. C 392=1933 R. 112 . Payment of consoli- 
dated rate by owner of premises— Occupier 

Contribution. — Where in a suit for contri- 
bution between co-tenants, the defendant co- 
tenants prove an agreement between them and 
the plaintiff, whereby the plaintiff alone had 
agreed to pay the entire rent due from the 
co-sharers jointly, the plaintiff is not entitled 
to Claim contribution in respect of the rent 
paid by him in pursuance of the agreement 
1938 Cal. 413=44 I.C. 669. Contributoin 

decree debt paid by one. 22 
•347—45 C. 691. One of seviu’al 
judgment-debtors paying off decree. 49 I.C 
627; 3 P.L.T. 122=64 I.C. 226; 122 I.C. 
765. “Interested”— Interest must be lawful 
34 PC. 341=21 C.W.N. 394; 22 C.W.N. 
*347 — 45 C. 691. Reversioner interested in 
payment of revenue by the widow. 19 M. 
L.J. 331. Decree for rent against Hindu 
wicIow-^Deposit by reversioner — Sale cancel- 
led— Reversioner whether entitled to reim- 
bursement. 19 C. L.J. 72=18 C.W.N. 778. 
Decree for rent against co-sharer — Satisfied 
by one alone— Suit for contribution. 15 I.C. 
55=18 C.W.N. 327; 21 I.C. 102=19 C.L. 

J. 525; 11 I.C. 155; 9 I.C. 615. The per- 
son interested in the payment of money under 
S. 69 must be a person not compellable to 
pay the whole or any portion of it. 39 M, 
795=29 M.L.J. 639. See also 1927 M. 1060 
(Vendor of property paying charges on land 
between the date of vendee entering into pos- 
session and execution of sale deed at a later 
date can recover the money so paid). See 
also on this point 6 Mys.L.J. 5^; 1927 M. 
.59; 43 Bom. L. R, 225; 25 A. L.J. 
791 = 1927 A. 713: IfH 1. C. 358= 

1 Luck. C. 275 (Lessor failing to pay 
laml revenue — Lessee paying the same to 
avoid forfeiture is entitled to be indemnified). 
When a person bona fide believing himself 
to have a claim to a property, pa>'S off the 
charges on the property, he is entitled to re- 
cover the amount. 78 1. C. 177=1923 N- 
301. also 134 I.C. 1211=34 L.W. 669; 
1930 M.W.N. 601: 1940 N.L.J. 337=1^ 
Nag. 285; 18 Mys.L.J. 290; I L R- 

Nag. 437; 50 B. 309; 53 B. 309=1929 B. 

89: 32 Bom.L.R. 424=1930 B. 430 on fhe 
point. Person obtaining probate and paying 
off claim against dcccasctl — 
voked— Suit to recover amount paid. • 
I.C. 128. The interest of the person lending 
the money under this section must ^^”278 
would be recognised by law. 61 

=8 O.L.J. 94; 55 I.C. 60. Anjnte^ 

resting merely on grounds an 

on moral or on social obligations 1 " 

"interest" which 'n ?''r 94. As 

repayment. 61 I.C. ^‘i„f/ndants in 

to right of contribution of As 

respect of costs, see 32 Bom.L.K- 
to right of equitable M L--F- 

principle ther^f. "^^3 M. 95^^ ^ 3 ^ 

13=1931 M>. 207; 1930 A. Lj. Jtw 
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70. Where a person lawfully does anything for another person, or delivers 

anything to him, not intending to do so gratuitously, 
and such other person enjoys the benefit thereof, the 
latter is bound to make compensation to the former in 
respect of, or to restore, the tiling so done or delivered. 

Illustraiions. 


Obligation of person enjo>'- 
ing benefit of non-gratuitous 
act. 


(a) /I, a tradesman, leaves goods at B's house by mistake. B treats the goods as his own- 
tie IS bound lo pay A for them- 

(b) A saves B's property from fire. A is not entitled to compensation from B, if the circum- 
stances show that he intended to act gratuitously. 


NOTES. 

517. The Court of Wards assumed superin- 
tendence of a deceased Mahomedan's pro- 
perty and paid off his creditors from out of 
his pensions and jagirs. The heirs who insti- 
tuted the suit for partition of their shares 
were held not entitled to the pensions and 
jagirs. Hetd, that the heirs could not take 
advantage of the payments made by the Court 
of Wards and were hound to recoup the 
Court of Wards to the extent of the pay- 
ments made by it and the fact that' the pen- 
sions and jagirs did not belong to the Court 
of Wards was a question entirely between it 
and the head of the deceased’s family ap- 
pointed by the Government. 193 T.C 829= 
1941 Lah. 88. 

Payment must !)c in cash — ^^ere exe- 
cution of mortgage is not enough to entitle 
one to contribution. 161 I.C. 152=1936 O 
W.N. 301 = 1936 O. 2.53. 

Secs. 69 and 70.— Ss. 69 and 70 of the 
Contract -Act are applicable even as between 
co-owners and the fact that plaintiff also 
benefits by the payment made by liim is no 
bar to his claiming reimbursement. 71 ^f.L 
J. 1 (■Supp.)=44 I..W. 214=1936 752. 

Where a person, not personally bound bv a 
maintenance decree, is only impleaded be- 
cause be held a mortgage upon the property 
charged by the decree. be is not legally 
bound to pay the decretal amount within the 
meaning of S. 69. Other judgment-debtors 
are however legally bound under the decree. 
By the payment therefore of the decretal 
amount, such person obtains a right under 
S. 69 to be reimbtirscd by the other jiulg- 
mcnt-dcbtors. Even if he may not acquire a 
right under S. 69 he acquires a right under 
S. 70. The judgment-debtors arc therefore 
liable to the mortgagee’s claim for contribu- 
tion under Ss. 69 and 70. A person’s right 
under Ss. 69 and 70 can be kept separate 
from his rights of subrogation under S. 92 
and the right of contribution which is a 
personal one. 30 N.L.R. 148=148 I.C. 815 
=19.34 Nag. 84. Sc< also 1935 L. 981. 
S. 69 of the -Act applies to suits for contri- 
bution where both the plaintiff and the de- 
fendant are equally liable for the money paid 
by the plaintiff, an<l the fact that a decree 
for costs against the plaintiff, and defendant 
makes them jointly and severally liable docs 
not render S. 69 inapplicable to a suit by 
the plaintiff for contribution in respect of 

f tayment marie by him under the decree. Even 
f a matter does not come under S. 69, it 


can come under the wider language of S. 70 
of the Act; there is no distinction between a 
case where execution is proceeded with by 
attachment and sale of the properties of the 
plaintiffs and one where execution has been 
arrested because the plaintiffs have paid the 
money. If the defendants have got the 
benefit of the payment made by the plaintiffs 
they arc liable to contribute. 61 C 864= 
38 C.W.N. 758=1934 C. 609. The plaintiff 
who had purchased some Zamindari shares 
of the defendant paid revenue for a period 
dating prior to the sale and terminating after 
that date. Held, that the purchaser could 
not recover the amount paid as revenue from 
his vendor 151 I.C. 351=1934 712; 188 

I.C. 116; 16 Mys.L.J. 184=43 Mys.H.C. 

R. 105. Patnidar having 2|3 share paying 
entire rent to prevent sale— Darpatnidar and 
Sepatnidar under other patnidar contracting 
with him to pay his patni rent to Zamindar — 
No liability to contribute. I.L.R. (1939) 2 
Cal. 226=43 C.W.N. 831=19.39 Oil. 645. 

Sec. 70; Scope of Skciion. — This section 
goes beyopd the corresponding English Law. 
33 C. 377. Section 70 of the Contract Act 
must be interpreted according to its clear and 
explicit terms and not in reference to the 
provisions of the English law relating to the 
matter. The section is much wider than the 
English Law and goes far beyond it. 120 
I.C. 615=1930 L. 3^>4. See also 1936 M. 
9.30. Where there is an express contract 

S. 70 does not apply. 62 C. 612=39 C.W. 
N. 4^)1. S. 70 provides for a case where 

(1) a person lawfully does anything for 
another person or delivers anything to him, 

(2) the lawful act or deliver^' is not intended 
to be done gratuitously, and (3) the other 
person enjoys the benefit thereof. If these 
three conditions are fulfilled, the section ap- 
plies and the latter person is bound to make 
compensation to the former in respect of, 
or to restore, the thing so done or delivered. 
The compensation to he made is in respect of 
the benefit enjoyed bv the second person. 
I.L.R. (1937) Bom. 782=39 Bom.L.R. 835 
— 1937 Bom. 417. The question whether 
compensation (remuneration for services 
rendered) should or should not be awarded 
must depend upon the intention of the per- 
son at the time of his doing tlie thing for 
whic^ he demands the compensation. He is 
obviously the person to state what his inten- 
tion was. Wliere it is clear that he was 
under the impression that he would receive 
remuneration for the services, it cannot be 
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predicated that he intended to act gratuitously 
and so he is entitled to claim reasonable 
compensation. 45 L.W. 355=41 C W N 

720=(1937) I M.L.j; 
/IV (1 ,L.). Section applies although there 
exists another remedy, 62 C. 612=39 C. 
W.N. 461. The section though wide, will 
enable the Court to do substantial justice. 
42 B. 556— 19 Bom.L.R. 650. See also 1925 
P. 201; 90 I.C. 337=1925 M. 571; 1925 N. 

Jni 336=47 M.L.J. 622; 1930 L. 

193. The provisions of S. 70 are applicable 
when one of the persons concerned is a cor- 
poration or other public body. 10 R. 522 

— 140 I.C. 737=1932 R. 176. Applicable 
when one of the persons concerned is a cor- 
poration or other public body. 10 R. 522= 
140 I.C. 737 — 1932 R. 176. Section does not 
apply lo the case of a minor, 1931 L. 
344. Person paying money due to save pro- 
perty from sale, believing the property to 
be his can recover the same from the right- 
ful owner. 99 I.C. 845=1927 M. 459. See 
also 29 C.W.N. 10.52=42 C.L.J. 83=1925 
C. 1097. Payment of land revenue is a 
necessity and can be recovered. 84 I.C. 580 
= 1925 iV. 33: 117 I.C. 107. .S-re also 1933 
R. 112 (Mortgagee paying Government 
revenue). Sale by lambardar — Name not 
removed from Record of Rights— Payment 
of revenue on citation being issued to him 
“Right to recover the amount from the 
transferee. 117 I.C. 107. Suit on hundi 

— Hundi held inadmissible— Plaintiff can still 
succeed if his suit can be treated as one for 
money had atul received or for compensation 
of money paid to defendant’s creditor. 51 
A. 5.10-^27 A.L.J. 333=116 I.C. 293. Com- 
pensation for use and occupation which is 
described sometimes as fair rent or occupa- 
tion rent which in English Law is looked 
upon as based on implied contract cannot be 
so viewed in India inasmuch as the Contract 
Act do^s not speak of it in Ch. V. 30 M.L. 

!• 492 —34 I.C. 6. It is not necessary under 
the section that the defendant must have an 
option before the benefit is conferred of 
accepting or declining it. .38 M, 235=25 M. 
L.J. 433; 141 I.C. 68=1933 L. 9.5. But see 
28 T.C. 697; 25 I.C. 783=16 M.L.T. 375; 
1931 M. 51 — 129 I.C. 828. Section 70 applies 
to all cases of benefit bona fide conferred by 
one person upon another and which benefit is 
enjoyed by the other person. 38 M. 235 = 

25 M.L.J. 43.3. In construing the section. 
Courts in India should be guided more by 
justice, equity and goorl conscience than by 
English precedents. Even though plaintifT 
might have an interest in paying money, yet 
it might none the less he for defendant. 
(Ibid.) Section 70 applies only in the ab- 
sence of express contracts. 32 T.C. 511. 

See also 13 L. 561=140 I.C. 621 (Rent 
rtiserved under such lease can he adopted as 
the basis for compensation) . Where a portion 
of the amount deposited by the plaintiff was 
appropriated by Government for the satisfac- 


tion of a debt due from the defendants, it is 

voluntary payment by the 
plaintiff, but of one of appropriation without 

defendants obtained 

benefit of the appropriation, an implied obli- 
gation on their part to repay the plaintiff 
arose, on which he can sue to recover the 
amount. 1938 A, L.J. 223=1938 All. 206 

1927 M. W.N. 872; 

Enjoying BENEFiT.-Plaintiff is not en- 
titled to compensation under S. 70, where 
payment was not made by him for defen- 
ciant s benefit or with his ^owledge or con- 

6^=35 I.C. 794 ; 75 I.C. 624 

615=25 C.W.N. 
813; 53 I.C. 90=30 C.L.J. 34; 1931 M. 51. 
Sec also^ 141 I.C. 68=1933 L. 95. The word 
enjoys should not be construed as mean- 
ing accepts and enjoys.” It is not neces- 
sary that the person from whom contribution 
IS sought should have had an opportunity of 
declining such benefit. If he retains or cn 
joys the benefit of something lawfully don 
for him, he is bound to make compensation 
134 I.C. 139=1931 P. 394. See also 38 M 
235 — 150 I.C. 1131 = 1934 P. 346. Two con 
ditions are essential for establishing a h’abi 
lity to contribution under S. 70: (i) The 
work must have been done in part at least 
for the benefit of the defendant. It is not 
enough that it has in fact resulted in benefit 
to the defendant, (ii) The ilcfondant should 
have had after the execution of the work an 
opportunity or option of accepting or reject- 
ing the benefit. 1931 M.W.N. 1231=34 L.W. 
859. also 1936 M.W.N. 761=44 L.W. 
518=1936 M. 930; 16 Pat.L.T. 640=158 1. 

C. 25: 148 I.C. 1052=1934 O. 307. To 
sustain a claim under S. 70. the person 
benefited should have had an opportunity of 
accepting or rejecting a benefit. So, where a 
co-owner, whose interest was the same as 
that of the co-owner defendants, produced 
evidence, engaged counsel and succeeded in 
defeating the plaintiff and. Incidentally and 
without any special effort on his part, the 
other defendants derived advantage, it can- 
not be said that the contesting co-owncr had 
done something for the benefit of the others 
for which they would be bound in law or 
equity to make a proportionate reimburse- 
ment. 141 I.C. 68=34 P.L.R. 28— 1933 L. 

95. See also 34 I.C. 54. It is "ot in every 
case in which a man has benefited by t ^ 
money of another, that an obligation to re- 
pay that money arises. The question is n 
to be determined by nice considerations 
what may be fair or proper according to 
highest morality. To support ? pjf. 

there must be an obligation. W. 

cd. to repay. (2 LA. 131. Ref.) 1 1 O ^ 

N. 606=1934 O. 307. In a ^^^otive 

pensation where the sole or maa'i 

for the payment is not to. save ano wr 

property, the payment cannot be » 
been made for such other 
sation under S. 70 cannot be given. 
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mere fact that the person can benefit by such 
payment is not sufficient. 1930 M. 644, Pur- 
chaser of the share of one co-sharer is a 
person benefited by payment of the amount 
of the decree for arrears of rent he obtained 
against all the co-sharers, though the rent 
sued for relates to a period prior to the pur- 
chase. 30 C.W.N. 366=94 I.C. 159=1926 
C. 657. See aUo 148 I.C. 1052=1934 O. 307. 
The liabilities of joint tenants for rent is 
joint and several under S. 43 and if one of 
them pays the whole rent, he can sue the 
others for contribution. 27 I.C. 334=20 C. 

L. J. 492; 21 C.W.N. 394=34 I.C. 341; 61 
P.R. 1914=25 I.C. 542; 10 P. 168=132 I. 
C. 107 — 1931 P. 234. Where a person is 
bound to do an act or would do 
an act, whether another consents to 
it. or not, the former cannot claim 
contribution even though the latter derives 
benefit in consequence of the act. 43 

M. L.J. 271=1923 M. 64 (45 I.C. 786; 21 
C. 496 ; 33 M. 15; 16 M.L.T. 375, Foil.). 
Under S. 70 it is sufficient if the payment 
is lawful and not intended to be gratuitous, 
i.e., it should be a bona fide payment. It 
is not necessary that the prayer should be 
interested in paying the money as in S. 69. 
51 I.C. 857=9 L.W. 435. .We also 38 C. 
W.N. 554=1934 C. 667. Suit on promissory 
note — Execution not properly proved— Bene- 
fit of loan taken— Restoration of benefit. See 
m4 A. 390=154 I.C. 405; 120 I.C. 615 
— 1930 L. 364. A person who claims com- 
pensation under S. 70 need not have acted 
from purely disinterested motives because 
the very expression “not intending to do so 
gratuitously” suggests that there must be an 
element of self-interest also in the act per- 
formed bv him. 10 P. 528=134 I.C. 139= 
1931 P. 394. The authorities do not sanc- 
tion recovery under S. 70 when the person 
primarily liable has no knowledge, actual 
or imputed, that expenditure is or probably 
may be necessary on this behalf. 39 M. 965 
=30 M.L.J. 369. Where a creditor lends 
money to an executor even if it be for a pur- 
pose sanctioned by the will, he has no right 
in a suit to recover the debt to enforce his 
claim against the estate itself and S. 70 can- 
not be invoked for that purpose. 35 C.W. 

N. 8.50=59 C. 216. Where the plaintifif and 
the defendant were co-sharers jn the proper- 
ties sold in execution and the plaintiff deposi- 
ted the entire decree amount to redeem the 
properties, he must be deemed to have acted 
*for’ the defendant also so as to be entitled 
to contribution. 10 P, 528=1931 P. 394. 
Village panchayat rendering latrine service 
is entitled to charge for service rendered. 
1935 N. 242. 

Compensation— Basis op.— The basis of 
compensation under S. 70 would plainly not 
be the same as on contractual rights. Under 
.S. 70. it would he in proportion to the bene- 
fit enjoyed by the party bound, and appro- 
priate compensation is to be awarded mainly 


from that aspect. I.L.R. (1937) Bom. 782 
=39 Bom.I..R. 835=1937 Bom. 417. 

Minor— Liability <n.—S. 73 of the Con- 
tract Act docs not apply to a minor. In the 
circumstances set out in S. 70, the law im- 
plies a promise to pay. A minor who is incom- 
petent to contract, cannot be made liable on 
such a contract. An implied contract is no- 
thing more than a promise which is inferred 
from certain circumstances. The basis of a 
suit under S. 70 is a contractual one and 
consequently a minor cannot be sued under 
S, 70. A liability which cannot be imposed 
by an express contract cannot be imposed 
under an implied contract. 19 Pat 739=21 
P.L.T. 587=1940 Pat. 324 (F.B.). 

Contract with Municipality.- A con- 
tract for delivery of goods was made with 
the plamliff by or on behalf of the Municipal 
Committee which not being in writing under 
seal was not binding on the Municipal Com- 
mittee under S. 47, Punjab Municipal Act. 
Plaintiff who delivered the goods to the 
Committee claimed the price thereof and the 
Committee resisted the claim on the ground 
that the plaintiff was entitled to the return 
of the goods only and not its price. The 
Municipal Committee also resisted the plain- 
tiff’s claim for amendment of the plaint by 
inserting a relief for the return of goods 
under S. 70, Contract Act Held, that as 
the Committee resisted the plaintiffs claim 
to amend the plaint by inserting a relief for 
the return of the goods, it was not open to 
the Committee to say that the plaintiff was 
entitled to .t return of the goods only and 
not fer recover}- of its price. 145 I.C 687 
L 14 . See also 13 L. 54=140 I.C. 
0^1. S. 70 contains a provision for finding 
a person to make compensation under condi- 
tions which do not postulate a contract. The 
applicability of the section cannot be exclu- 
ded by the fact that there is no enforceable 
contract, e.tj., that there is no contract bind- 
ing on a ^funicipality by reason of the re- 
quirements of the Afunicipal Boroughs Act 
not having been followed. S. 70 docs not de- 
pend upon the existence of a contract bind- 
ing on the parties and docs not provide for 
contractual liabilities. T.L.R. (1937) Bom 
782=39 Born.L.R. 385=1937 Bom. 417. 
Where a plaintiff sues for recovery of money 
on the basis of an alleged agreement which 
IS found against and there is no relief asked 
for under S. 70, It is not open to the Court 
to grant that relief. T.L.R. (1938) I ah 
511=1938 Lah. 71. also (m\) 2 M T 
J. 469=1941 Mad. 887. ^ ^ ^ ^ 

Co-owNKRfi.— 167 I.C, 42=18 Pat. 
L.T. 333=1937 P. 103. Irrigation — Con 
trihution — English and Indian Law. 28 M, 
L.J. 384—28 I.C. 309. Suit for contri 
button for repairing irrigation channel be 
longing to plaintiff and defendant by plain 
tiff alone. See 1927 M. 122=92 I.O 838* 

18 Pat.L.T. 333=1937 Pat. 103. Such 
Buit is not maintainable if repair ia done 
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hy [.lamtiff without defendant's consent 
nn.l under his exclusive supervision and to 
Ills sul).st:uitial benefit. 27 L.W. 406=1928 
M. 320. Whore the villages have utilized 
water from the pj-ne on the construction of 
the bund, contribution towards the construc- 
tion IS payable on account of the villages 
under S. 70. 150 I.C. 1131=1934 P. 346 

Where several persons join together in insti- 
tuting a suit to secure a common benefit, 
and one of them bears, the expenses of the 
litigation, he is entitled to be reimbursed by 
his co-plaintiff under S. 70 in the ab- 
sence of an express agreement between them 
settling the proportions which each had to 
bear. 34 54=2 Pat. L.W. 437. 

•Extent oe Benefit. — In order to take 
advantage of S. 70 the plaintiffs must 
prove the extent of benefit derived by the 
other jiarty. 30 I.C. 178=29 M.L.J. 5117; 
00 I.C. 414. See also 132 I.C. 78=1931 
O. 242. Where the contract is to do work 
for a lump sum notliing could be recovered 
as quantum meruit for part only of work 
done. 10 I.C. 48=6 Bur.L.T. *53; 16 I. 
C. 002=1912 M.W.N. 0.50. Work done 
under contract not validly executed — Right 
to compensation for benefit taken can bo 
enforced though not suit based on contract. 
38 P.L.B. 018. 

GR.\Tt»iTOits Payment for Service. — 
Whero a pleader works for a client without 
any contract as to remuneration he will be 
entitle. 1 to a reasonable payment for his scr- 
viec.s. 20 T.r. 47 H)— 20 C.L.J. 424. 
Iliiidu joint family — Execution of decree 
.against indivifhial nieniber — Payment by 
him — Suit for refund. 54 1.0. 807=11 L. 
W. 115: 27 A.L..T. 002=110 I.C. 81= 
1020 A. 834. S. 70 is not applicable to a 
ea.s-e where a person does some net for his 
own benefit unavoidably. 45 T.C. 780; 54 I. 

0. 807=11 L.W. 115. iSVr also 1041 O.A. 
1050 (h'ss('o under an invalid lease spending 
money fm shed and building i.s not entitled 
to reirnbursenient). Act done by plaintiff 
primarily for his own benefit, bu^ result- 
ing in indirect l>encfit to defendant— No 

liability on defendant to eompensjatc plain- 
tiff. 1030 M.W.X. 701=44 L.W. 518= 
1030 . O.iO . The <|u(Mtion whether com- 

pen.sation (rennineration for services render- 
ed) .should or should not bo awarded must 
depend upon the intention of the person at 
the time of his doing the thing for which 
he denjands the compensation. Ilo is obvi- 
ously the person to st.ate what his intention 
was. Where it i.s clear that he was under 
the impression that lie would receive remu- 
neration for the services, it cannot bo pre- 
dientofl that he intended to act gratuitously 
and Of) he is entitled to claim reasonable 

compensation. 167 I.C. 5=45 L.W. 356 
=1937 P.O. 50=(1937) 1 M.L.J. 719 (P. 

C.). When it is proved that tho plaintiff 
has really dono some work under a contract, 


which he aUeged but failed to prove tho 

sb b reasonable compensatioii 

should be given to the plaintiff for tte 
work dono. 30 I.C. 223=2 O.L.J 332 
mere a contract placed by a District Coun- 
cil with the plaintiff was not reduced to 
'VTiting, plaintiff is nevertheless entitled 
under S. 70, to be compensated for the work 
done on the principle of quantum meniit. 
though he could not sue on the contract. 10 ll 

B- 176. SiT,; 

o4 C. 189; 1936 A. M.L.J. 37; 1935 C. 

347. Where by the terms of a contract, the 
person who does a work agrees that he is not 
entitled to any remuneration unless tho work 
has been check-measured, then clearly he 
cannot claim for any work which has not 
been check-raeasured. There is no room 
for any implied contract, where there is an 
express contract in existence, and in such a 
ease the principle of quantum meruit cannot 
be applied. 54 L.W. 342=1941 Mad. 887 
= (1941) 2 M.L.J. 469. Where no relief 
was asked for on the fooling of quantum 
meruit tho Court has no jurisdiction to 
grant any. 37 L.W. 313=142 I.C. 683= 
1033 M. 344. See also 1938 Lnh. 71. Where 
there lias been no express agreement about 
the fees to be paid to a medical man ho is 
entitled to a reasonable amount to be fixed 
by the Court. 25 I.C. 777. 

“Lawftt.ly.'’ — The word “lawfulIy’'^ 

means merely ‘‘bona fide.” 0 Mys.L.J. 
304 . Money left with vendees for pay- 
ment to mortgagees — Properly mortgaged 
different from property sold — Vendees not 
entitled to recover amount paid in excess of 
that directed to bo paid by tho vendors. 40 
A. .5.55=47 I.C. 903; 11 L.L.J. 435= 
1929 L. 737; 1930 M. 644. See also 14 
C.W.N. 009; 18 Bom.L.B. 730. Hindu 
reversioner paying money to prevent salo 
for road cess — Right to recover from widow 
or life estate holder. 25 C.W.N. 1029= 

49 C. 470=1922 C. 353. See also 86 I. 

C. 737=1925 M. 1175. A payment under 
O. 21, R. 89, C.P. Code, is a vaUd pay- 
ment for tho purposes of S. 70. 13 I.C. 

144=16 C.L.J. 156. Sec also 1931 M. 763; 

10 P. 528=1931 P. 304. But compenst- 
tion paid to tho anctionpurcliascr cannot 
be recovered ns plaintiff also was responsi- 
ble for tho sale. 10 P. 528=1931 P. 394- 
A person paying rent in order to create ti 
must be deemed to be making it voluntary 


L.J. 646; 9 I.C. 615. (21 L’. 

A payment made by the A ^j^t- 

pfopetty to redeem an at 

gage which was not disclosed ^ . -gj. 

the time of his purchase is a tfo/. 

ment within tho meaning of 
128 T.C. 907=32 Bom.L.B.^ Is 

B. 39. In ascertaining ’^**®***® the 

lawfully dono within ^ ^ther the 
geclion, It must bo ascertaintd 
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Responsibility of finder of 
goods. 


Liability of person to whom 
money is paid, or thing deli* 
vered, by mistake or under 
coercion. • 


71 . A person who finds goods belonging to another 
and takes them into his custody, is subject to the same 
responsibility as a bailee. 

72 . A person to whom money has been paid, or 
anything delivered by mistake or under coercion, must 
repay or return it. 

Illustrations. 


(fl) ^ and 5 jointly owe 100 rupees to C. /I alone pays the amount to C and JS, not knowing 

this fact, pays too rupees over again to C. C is bound to repay the amount to B. 

{b) A railway company refuses to deliver up certain goods to the consignee, except upon 
the payment of an illegal charge for carriage. The consignee pays tlic sum charged in order to 
obtain the goods. He is entitled to recover so much of the charge as was illegally excessive. 


NOTES. 

person so ucting held such a position to 
tlio other as cither directly to create, or by 
iniplieation reasonuhly to justify, tho infer- 
ence that by tho act done for tho other per- 
son, ho was entitled to look for compensa- 
tion. {Ibiii.) A person who pays assess- 
ments honeetly und under tho belief that 
ho has titlo to tho land could not recover 
them from tho defendant, if it is clear that 
tho defendant and not ho is tho real owner. 
12 M.L.T. 261=17 I.C. 253. Co-sharer 
making improvements — Right to recover 10 
I.C. 604=7 N.L.R. 11. 

Landloild and Tenant. — Unauthorised 
use of water. 22 I.C. 34=1914 M.W.N. 
66. See uLeo I.L.E. (1940) Kar. 200 
(suit for compensation for uso and occudu- 
tion). ^ 

Lbgai. Practitioner.— S uit for fees on 
basis of agreeiijcnt barred by 8. 28, Leg. 
Prac. Act — Claim for reasonable compensa- 
tion not sustainable. 8 Pat.L.T. 175 . 

pRiNcii'Ai. AND aoent. — Where an agent 
borrows money for the benefit of his princi- 
pal without proper authority from him, tho 
principal is liable jointly and severally with 
Iho agent for stieli money aa is applied for 
his benefit. .39 P.L.R. 208. 


section relates to questions of fact and not 
questions of law. 171 I.C. 401=1937 
Rang. 234. As the section laj's do^vn that 
a person to whom money ia paid by mistake 
or coercion must repay or return it, it im- 
plies that the money was not really due to 
the person to whom it was paid. 43 A. 272 
=611 I.C. 881; 45 M.L.J. 497=4 L. 284 
=50 I. A. 162 (P.C.); 42 B. 161=42 I. 
C. 869. A person who makes a payment of 
a tux to a municipality under a misappre- 
hension as to bis liability to do so cannot 
recover it in a Court of law, although ono 
would expect a corporate body to refund 
voluntarily any amount which had been paid 
to it in error. Payments made by mistake 
of law cannot bo covered. 52 L.W. 437= 
1940 Mad. 956=(1940) 2 M.L.J. 469. The 
fact that a person pays a tax such qs 
octroi to a local body without a protest at 
the time does not load to the inference that 
the payment is voluntary so as to disentitle 
him from suing for refund of the tax paid 
on the ground that the tax has been illegally 
levied. Whore the consequences of not 
paying tho tax would bo that the articles on 
wluoli tax is claimed would be seized and 
detained, the i)ayment of tax to avoid such 
consetjuence is a payment under duress and 


Interest. — Whore compensation is award- 
ed under 8. 70, it is open to the Court to 
award intcrost on such compensation. 134 
I.C. 1028=32 P.L.R. 546=1931 L. 457, 

Sec. 72. — Coercion in this section b used 
in its general sense. 5 R. 653. 'Where a muni- 
cipal toll-contractor insists upon tho pay- 
ment of toils every time a vehicle enters tho 
municipal limits, and tlie vehicle cannot 
cro.s.s tho municipal limits without such pay- 
ment tho payment made by tho owner of 
tho vehielo must be presumed to bo not 
voluntary, but under coercion. A suit by 
tho owner of the vehicle to recover the pay- 
ments mad© on tho ground that tho collection 
of the snme by the municipal contractor was 
wrongful and unauthorised cannot be defeat- 
ed on the ground that tho payment was 
voluntary. 15 Mys.L.J. 489. 

Mist.vkb. — 8. 72 does not apply to a caso 
whore n person has been required by an 
order of a Court of competent jurisdiction 
to pay the money and tho validity of the 
order has been challenged. Moreover tho 

C. C. M.-242 


not a voluntary- pajinent and enn be recover- 
ed under 8. 72. 18 Mys.L.J. 477. A 

person who has paid taxes and licence fees 
to a Panehuyat Board under the mistaken 
belief that the properties or business in res- 
pect of which the taxes or fees were paid 
were situate within the jurisdiction of that 
Board, must be held to have done so under a 
mistake of fact and is entitled to recover 
them ns money had und received under S. 72. 
51 L.W. 437=1940 Mad. 660=(1940) 1 M. 

L. J . 582. Mistake in — Meaning of — Mistake a 

ground for relief under Ss. 20 and 21. 56 

M. L.J. 269. Mistake of law — If and 
when a ground for redress — Pure mistake 
of law— Mistake bearing upon private or 
special right of party— Distinction. 56 M. 
L.J. 269. Payment of money on mistake 
of fact — Suit for recovery of — Nature of 
suit.^ Sec 1928 P.C. 261=29 L.W. 72 
(P.C.). A person paying under a mistake 
of fact, however, ignorant ho may be and 
howevor forgetful ho may have been, is en- 
titled to recover such money unless ho has 

at any time waived his claim or has been 
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estopped by reason of conduct by which tho 
payee has altered his position by parting 
with the money. But the mistaken pay- 
ment must be of such a nature that, if such 
payment is not rectified a liability will 
bo created against the person paying. 151 
I.C. 1018=12 R. 25=:1934 R. 66 . Money 
paid under pressure of legal process — Mis- 
take — Action for money had and received — 
Maintainability. .56 B. 501=34 Bom.L. 
R. 791. Money paid into Court to set 
asiclo Court sale in execution of decree — De- 
cree subsequently set aside or reversed — 
Claim for refund of money paid into Court 
is maintainable — Right to restitution. (1940) 

1 M.L.J. 340=.52 L.W. 226=1940 Mad. 
725. Money paid under mistake to person 
supposed to bo heir — Real heir’s right subse- 
quently established — Liability of person 

receiving payment to refund amount to real 
heir — Interest whether chargeable. See 50 
A. 818=115 I.C. 114. Money paid under 
a nii.stake of fact on the part of both tho 
parties is recoverable. 1922 C. 1 (2) ; 16 I.C. 
131:z=lG C.L.J. 437; 90 I.C. 906=1925 M. 
762. (Power of Court to take notice of facts 
arising subsequent to suit) . The doctrine 
of equitable restitution has no application 
where the clefcndant labouring under tho 
sjinie mistiik" ns the plaintiff has bona fide 
parteil with the goods to others. 43 M.L J 
142=70 I.C. 751=1923 M. 17; 15 I.C. 
361=5 Bur.L.T. 75. ^Vliere the plaintiffs 
through negligence wrongly accepted tho 
position of drawees of hnndi presented by a 
bank, held there was gro>s carelessness on 
their part in not detecting tho mistake im- 
mediately and also in not intimating th© 
bank of it within a reasonable time after 
they discovered tlio mistake and tlicy were 
not entitled to recover the money from tho 
defentlant bank. .50 B. 49=91 I.C. 342= 
27 Bom.L.R. 1229=1926 B. 66 . Money 
paid to wrong person by plaintiff’s broker 
contrary to plaintiff’s instructions can bo 
recovered under S. 12. 1925 R. 93=18 S. 

Ti.R. 6.5. Money paid under a decree which 
is afterwards found not to bo flue cannot 
be recovered as money had and received, in 
a fresh suit, unless the decree is set asido 
or siiper.s.'’ded by some ulterior proceeding. 

46 T.C. .562. Banker and customer — Draw- 
ing cheque — Countermanding pajTnent — 
Bank making payment in forgethjlness of 
order of countermand — Bank ran recover 
amount ])aid from payee. 11 Lah. 667=31 
Punj.L.R. 369. Where a debtor alleges 
tli.at lie overpaid his creditor under a mis- 
take of law but makes the payment volun- 
tarily ho is not cntitloil to rlnim a refund 
of it. (1920 Bom. 192; 19.30 Bom. 430, 
Ref.) 1933 L. 523. Sea also 150 I.C. 
890=19.34 M. 420=67 M.L.J. 566. In- 
solvency — Money paid in excess under mis- 
take of fact by officer of Court — Claim for 
refund by other creditors— ’Maintainability. 


See 29 Bom.L.R. 1167. On this section 
^'co also 1928 L. 316=111 I.C. 654? ' 

^ COEKCION.-— Where property of one person 
is wrongfully attached in execution of a 
decree against another and the real owner 
pays off the decree amoupt under protest the 
owner is entitled to demand repayment from 
decree-holder. This is the law both in 
England and in India. 40 C. 598=40 T,A 

[8 I-A. 93 

(P.C.), Rel.]. See also 1933 A. 953; 47 
L.W. 188. Where a third party who had 
purchased the property prior to the attach- 
ment by the decree-holder made a deposit of 
the purchase-money under 0. 21, R. 89, C. 
P. Code, to set aside the sale in execution 
and subsequently succeeded in his suit for a 
declaration of his right to the property he 
is entitled to a refund of the deposit so 
made by him from the decree-holder-auction- 
purchaser (irrespective of the applicability 
of R. 89) under S. 72 of the Contract Act, 
as an involuntary payment made under coer- 
cion 34 L.W. 399=1931 M. 753. See 
aho .57 B. 601=35 Bom.L.R. 462=1933 
B. 239. The word ‘‘coercion” in S. 72 is 
used in its general and ordinary sense and 
not in the sense in which it is defined in 
8 . 1.5. 40 C. 598=40 I. A. 56 (P.C.). See 
also 5 R. 653; 47 L.W. 188; 65 I.C. 517; 
17 I.C. 205=14 Bom. L. R. 854. Where 
a mimicipality erroneously conceiving itself 
justified under the circumstances in making 
a demand makes a demand in the common 
form requiring tho asseesee to either p.ay or 
show cause for not paying the same and in 
default warning him that steps will be taken 
by distraint to enforce payment and that he 
baa a right of appeal, the payment in pur- 
suance of such notieo is not sufficient to 
take it out of the category of voluntary 
pnvTuents. Payment so made without any 
expression of objection or unwillingness 
under the erroneous belief that it was nn- 
ohiectionable, cannot be recovered. 39 L. 

W. 669=1934 M. 420=67 M.L.J. 566. 

Srr also 19.34 P. 605; 1933 L. 523. Money 

paid under legal process— Recoverability p 

C. 269=20 C.W.N. 188; 53 I.C. 553. 
I^Ioney paid by a person under arrest m » 
non-compoundable case with a view to s 
a prosecution amounts to payment un 
coercion. 40 M. 285=31 M.L.J. *. . • , _ 
landlord collected water-coss from 
at a penal rate and paid it to the Govern- 
ment. Be is not liable to be snod by 

plaintiffs for the recovery of *^^9 1 G 
so paid by them. 29 M.L.J. 597=30 
178. A payment of wator-cess 

fear of coercive "y* / 3^5 Suit 

payment. 37 M. 822=24 M.L.J. 36^^ 

against Hindu widow p^^* 

Estate attached in ^oont 

to sair— Owner paymg ^ooer so 

avoid snIe-Bight 

paid could •>? awt tl» I«r- 

under compulsion. in® 
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CHAPTER VI. 

Of the Consequences op Breach of Contract. 

73 . When a contract has been broken, the party who suffers by such breach 
• r • entitled to receive, from the party who has broken 

daS°agrc‘SJd''by bri^h S contract, compensation for any loss or damage 
contract. caused to him thereby, which naturally arose in the 

usual course of things from such breach, or which the 
parties knew, when they made the contiact, to be likely to result from the Ijrcach 
of it. 

Such compensation is not to be given for any remote and indirect loss 
or damage sustained by reason of the breach. 

When an obligation resembling those created by contract has been incurred 

and has not been discharged, any person injured by 
Compensation for failure to the failure to discharge it is entitled to receive the 
discharge obligation rcscmbl- same compensation from the party in default, as if such 
ing those created by contract, person had contracted to discharge it and had broken 

his contract. 

Explanation . — In estimating the loss or damage arising from a breach of 
contract, the means which existed of remedying the inconvenience caused by the 
non-performance of the contract must be taken into account. 


NOTES. 

son paying could have been made liable for 
the amount paid, had suitable proceedings 
been taken, vras held to make no difference. 
J.E.K. (1938) Nag. 382=1938 Nag. 225. 
Money paid under compulsion of a legal pro- 
cess cannot bo recovered ns money had and 
received unless it was realized by fraud or 
soiiio unconscionable dealing or by a grave 
miwtako which a Court of equity will relieve 
ngainst. 46 I.C. 534=3 P.L.J. 465. On 
this section, Bee also 32 Bom.L.R. 424; 44 
h.W. 722=1930 Mad. 978, hloney paid to 
olTlcial usaiguee under ganiishco order can- 
not bo recovered back. 171 I.C. 401=1937 
Rung. 234. 

Sec. 73: Scope.— See 18 N.L.J. 313. 
Section merely prescribes method of assess- 
ing damages. It docs not take away right 
of seller to sue for price when properly in 
the goods has passed to buyer. 34 B. 192; 
36 C. 736. The buyer has no right without 
the consent of the seller to extend the time 
and claim damages at the rate prevailing on 
the deferred date. 97 I.C. 269=19 S.L. 
R. 41. Section applies only when contract 
has been broken. See 4 Bom. L. R. ^4. 
The party to be entitled to compensation 
must have done something to his own pre- 
judice in the performance of his part of the 
contract. Where therefore the vendors 
have no goods to deliver they suffered no 
injury by the vendee’s breach not to take 
delivery and the vendors arc not entitled to 
any damages. ISl I.C. 56=1934 N. 129. 
When a person is guilty of a breach of con- 
tract then ordinarily, the other party to the 
contract has open to him two remedies, one 
by a suit for damages and the other by a 
suit for specific performance of the contract. 
Of course, some kinds of contracts cannot be 
specifically performed, but in every case 


there is a right of action for damages, and 
in India that applies to contracts for the s^e 
of immovable property just as much as to 
contracts for the sale of movable property. 
189 I.C. 23=1940 Rang. 146. No difference 
between movable and immovable property. 
1927 S. 49; 1930 M. 748 ; 32 Bom.L.R. 272 
= 1930 B. 213. Law docs not regard col- 
lateral and consequential damages arising 
from delay in payment of money. See 35 
C. 683. So also loss of profits on breach 
of contract, is not to be considered in mea- 
suring damages. See 21 M. 172; I.L.R. 
(1938) 2 C!al. 88. As to delivery by instal- 
ments. see. 21 M.L.J. 182. See also 30 C. 
477; 1 C. 264. When a buyer of goods be- 
comes aware of a breach of a condition of 
the contract by the seller, he is entitled to a 
reasonable time to consider what he will do 
and his failure to reject the goods at once 
docs not prejudice his right to reject them 
within a reasonable time. What is a reason- 
able time must always be a question of 
fact, having regard to the particular circum- 
stances of each case. 44 C.W.N. 1069. 
Where a person is not prepared to wait 
even a short time before giving final instruc- 
tions for the cancellation of his contract to 
purchase goods to see whether the injunc- 
tion prohibiting importation of his contract- 
ed goods was to be continued as to future 
importations, nor does he care on its dis- 
charge to cancel his letter of cancellation 
which he could easily have done by cable, in 
spite of the fact that the vendors were still 
prepared to keep the contract open, the 
cancellation is not due to the granting of the 
injunction but is a voluntary act on the part 
of the person for which the person obtain- 
ing injunction is not liable. 1929 P.C. 222 
=57 M.L.J.^ 558 (P.C.). See also 1930 
L. 193. Plaintiff can claim damages as on 
tlie date when the defendant failed to take 
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Illustrations. 

sum, if any. by which the contract price falls short of <^®“Pen3ation, the 

maund. of sal.pe.rc of like cuality a. the time when 9tcla^.7e.rfouthMo1.rv'ete=^^^^^^^^^^ =“ 

cargo wliich A hZ providT and^tVbringTt^o^Ca"^^^ of January, a 

does not go to Bombay, but A has opportunities of procuriL s Jtah ^ ^ »^*P 

terms as advantageous as those on whkh he had chrrtered the sh f Tf 

tunifics. but is put to trouble and exnencp tn cu ine snip. A avails himself of those oppor- 

ii in respect of such trouble and expense ° « to receive compensation iSm 

d af.crtvird;' info™rB ?ha7hc wiif 'no? a^cl'J^ih^ri «*«* 

fci£;:«3“;ri=“'iSSS==^ 

at tha.^place; s'^urnT:' “/specmidXT'Th'fboal 'owfon m 

rs£;'(“ ~s — ~ “i==’."!™isijz-r.fts 

f?) .1 contracts to let his ship to B for a vear from th/. t r . • • 

hrnnlus rise, and on the firs, of January the hire ^bta'inab?: ?or%t'sh%-'“hrg'?er'^?ha™onS 

iin3;SHa? “ " -- -- Si?^ -KcTsimSi'^h^?;:^ 

nricc tlil^n l**^/**^*^!a ^ ^ certain quantity of iron at a fixed price, being a higher 

Tron /r mlTn \ "i \'’ procure and deliver the iron. 5 wrongfully refuses to receivc^the 

^on'nnW ^ V '!'■ i^’ f, Compensation, the dinTcrcncc between the contract price of the 
iron and the sum for which A could have obtained and delivered it. ^ 

tra;ii • r*^ “^'Timon carrier, a machine, to be conveyed, without delay, to A's 

mill, informing B that his mill is stopped for want of the machine. B unreasonably delays the delivery 

1 . Joses a profitable contract with the Government. A is 
1 t orcicivt rom by way of compensation, the average amount of profit which would have 
been made, hy the \vorking of the mill during the time that delivery of it was delayed, but not the 
loss sustamrd through the loss of tlic Government contract. 

u 1 * 1 * contracted with B to supply B with 1000 tons of iron at 100 rupees a ton, to 

c deliyrcd at a stated time, contracts with C for the purchase of 1000 tons of iron at 80 rupees a ton, 

telling C that he docs so for the purpose of performing his contract with B. C fails to pterform his 

contract with d, who cannot procure other iron, and B, in consequence, rescinds the contract. C 

must pay to A 20,000 rupees, being the profit which A would have made by the performance of hi» 
contract with B. 7 r 


NOTES. 

£clivery of goods. .*54 C. 97=99 I.C. 244 
= 1927 C. 291. Measure of tlamagcs where 
no timc_ts fixed for delivery. Sec 14 A. 
L.J. 597. As to damages in case of breach 
of promise of marrxaqe, see 42 B. 499. 
Also 152 I.C. 913=35 F’.L.K. 480=1934 L. 
544. Where a contract is entered into be- 
tween two Hindus that the daughter of the 
one should he given in marriage to the son 
of the other, the agreement is between or 
on behalf of the rcsjicclivc families of the 
parties to the marriage. VVQicn it is broken, 
of two kintls may naturally result: 
( 1 ) the pecuniary loss, if any, and injury 
* 1 ? • 1 ^ feelings and prospects to the bride or 
bridegroom personally; ( 2 ) the pecuniary 
•oss and the loss to the credit and reputa- 


ion of the family of the injured party. A 
uit by the father of the bride for damages 
uffered by him as head of the family and 
is father of the bride is not strictly an action 
or breach of promise of marriage as Jotown 
o English law. S. 73 of the Contract Act 
diich prescribes the general measure 
amages for all contracts must be SPP*'. 

5 the case. A claim to recover 
'ay of increased expenditure on the P . 
ibscqucnt marriage alleged to . j^e 

een discarded cannot be allowed, b 
icreased expenditure breach 

-isc naturally and. directly f;o^ ,00 

f the first marriage ' 1 ,^^ N- 
imole a consequence. 1 W7 M . can 

p<? also 43 Born.L.R. ^ ot contract 

aim compensation ior breach 
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(*) A contracts with B to make and deliver to B, by a fixed day, for a specified price, a certain 
piece of machinery. A does not deliver the piece of machinery at the time specified, and, in conse- 
quence of this, B is obliged to procure another at a higher price than that which he to have 
paid to A, and is prevented from performing a contract which B had made with a third person at 
the time of his contract with A (but which had not been then communicated to A), and is compelled 
to make compensation for breach of that contract. A must pay to B, by way of compensation, the 
difference between the contract price of the piece of machinery and the sum paid by B for another 
but not the sum paid by B to the third perosn by way of compensation. ’ 

(/) A, a builder, contracts to erect and finish a house by the first of January in order that 
B may give possession of it at that time to C, to whom B has contracted to let it. A is informed of 
the contract between B and C. A builds the house so badly that, before the first of January it falls 
down and has to be re-built by B, who, in consequence loses the rent which he was to have received 
from C, and is obliged to make compensation to C for the breach of his contract. A must make com 
pcnsation to B for the cost of rc-building the house for the rent lost, and for the compensaUon made 

(m) A sells certain merchandise to B, warranting it to of a particular quality and B in 
reliance upon tlus warranty, sells it to C with a similar warranty. The goods prove to be not according 
to the warranty, and B becomes liable to pay C a sum of money by way of compensation B is entitled 
to DC reimbursed this sum by A. 

I P=»y a to B on a day specified. A docs not pay the monev 

on that day. B in consequence of not receiving the money on that day is unable to pay his debts 
and IS totally ruined, d is not liable to make good to B anytliing except, the principal sum he 
contracted to pay, together with interest up to the day of payment. r y • 

(o) A contracts to deliver 50 maunds of saltpetre to B on the first of lan.iarv- ^ ^ . • 
pnee B aflewarcU, before tlje first of lanuary, eon.racu .o sell ll.e sal.pe.re io C aPa price hSTer 
than the market price of the first of January. A breaks his promise In cstimaiinfr rh/ .f higher 
salion payable by A to B, the market price of the first of January and not the orofft w^ h 

have arisen to B from llic sale to C. is to be taken into account. ^ 

(p) A contracts to sell and deliver 500 bales of cotton to on a fixed dav i ,,^.1 • 

of Bs mode of conducung his business. A breaks his promise, and B havinir no cntinn ^ ? r 

to close Ins mill. A is not responsible to B for the loss caused to B by tlic clLing of tlie miH? 

(9) A contracts to sell and deliver to B, on the first of January certain rlmh voK.vu » • . j 
to manufacture into caps of a particular kind, for which there is no denSnd except at that season "xh* 
cloth is not delivered till after the appointed time, and loo late to be used ^harvear in 
B is entiilrd to receive from A by way of compensation, the difference between the com^L'c^^ nriS 
of the clotli and its market price at the time ot dc very but not the orofits whirl, 1 ” 

•aifi,., w .i;^ pT;^ 

The ship does not sail on the first of January, and B aftcr^being,^ consequence dcUin^J^rT^ir 
for some time, and thereby put to some expense, proceeds to Sydney in anotl^er v«srP 
quence, arrmng too late in Sydney, loses a sum of money. A is liable to rcoaJ to ^ hi "• 
interest, and the expense to which he is put by his detention in Calcutta "'«th 

■h. paa,aK.;-moncv paid for .he aecond ,hip over .fia, agr^ upon fcr ,he fc, 
money which B lost by arriving in Sydney too late. ^ ^ 


NOTES. 

of service by his servant. 32 P.L.R. 275 
= 1931 L. 133 (2). Manager of a joint 

Hindu family personally liable in damages 
for failure to perform a contract for sale 
of immovable property wlicn the sale is not 
binding on the minor coparceners. 100 I. 
C. 422=1927 L. 252. As to the dut>' of 
plaintiff suing for damages to take all rea- 
sonable steps to mitigate the loss consequent 
upon breach of contract. 43 C. 493=43 
I, A. 6 (P.C.). In general the date of 
breach is the date when the contract ought 
to have been but was not fulfilled and not 
the date of refusal of liability or repudiation 
11 P. 600=63 M.L.J. 270 (P.C.). In 
the case of a C.I.F. contract ordinarily the 
date of breach is the date on which the 
documents would liavc to be tendered 26 
S.L.R. 167. 

Slt-off.— W here a contract for the sale 


of goods falls through the default of the 
purchaser, the latter is entitled to recover 
e purchase-money paid by him (excluding 
the earnest or deposit), and the seller can 
only resist the claim by seeking to set-off 
against the said sum any damages which he 
might have incurred by reason of the pur- 
chasers non-performance of the contract 
But before the seller can substantiate hi's 

ncss and willingness to perform his part of 
the contract and that he was in a position to 

‘contract on the date'^fixed for 
./lo P^'J^formance of the contract. 1941 M-,H 
108=1940 M.W.N. 756=52 L.W. 251^' 
lNTraf.ST Act.— There is no conflict* of 
any kind between the single section of Inte- 

^-I«7 '?'■ if," * L. 310=100 I.C. 
^-.1927 L. 333. Interest Act permits the 

Court to allow interest in certain circum- 
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NOTES. 


stances but does not limit its doing so only 
to those circumstances. 1925 N. 451 In 
oises not covered by the Interest Act, ’ the 
Court cannot award interest by way of 
damages, under S. 75 of the Contract Act. 
as component of the compensation to be 
fixed for the loss caused to the plaintiff by 
reason of the breach of contract, unless the 
plaintiff proves special loss or damage sus- 
tained by him in consequence of the non- 
payment of money. A mortgage-deed pro- 
vided that tlie mortgagee should pay the 
peisnciish and the land cess due on the por- 
tion mortgaged. The mortgagee defaulted 
to pay and the mortgagor who was com- 
pelled to f>ay the amount sued for the re- 
covery of the amount and claimed interest 
thereon, /ir/r/, that (i) the case was not go- 
vernerl bv the Interest Act, (it) apart from 
the Act, in the absence of proof of special 
loss or damage, interest cannot be awarded 
under S. 73 of the Contract Act, as dama- 
ges for the mere wrongful detention of 
money. 145 I.C. 721 = 1933 M. 729=65 M. 
T.r. 623. .S>c also 1940 O.W.N. 581= 
1940 f)udh 308; 1940 Pat. 153. Where 
plaintiff is kept out of his money and the de- 
fendant has the use of the money in breach 
of his obligation to the plaintiff. S. 73 ap- 
plies and the plaintiff is entitled to receive 
not only the money he ought to have been 
paid on flic iluc date but also interest at a 
rcasonal)lc rate for the period during which 
he has been kept out of it. 1936 M. 486 
= 70 M.L.r. 433. also 156 I.C. f>43= 
1935 C. 347, Where a vendor fails to 
give possession to the vendee of the property 
sold, and the vendee files a suit for recovery 
of the amount paid and damages, interest 
by way of damages can be allowed for 
breach of the contract even though the for- 
malities required by the Interest Act have 
not been complied with as the Interest Act 
has no application to such cases. 146 I.C. 
154=1933 L. 556. Even though there is no 
agreement to pay interest, Court can award 
damages for wrongful detention of money. 

93 !.('. 647=1926 C. 755; 95 I.C. 175=1926 
O. 514. Interest cannot be awariled as 
damages when there has been no ilemand. 

101 I.C. 57=1927 A. 444. Besides the In- 
terest Act and 111. («) to S. 73 there arc 
other circumstances in which interest can be 
awarded on general grounds of equity, 1932 

A.L.I. 733=139 I.C. 158. See also 1936 

R. 141. 

Intfrf.st— Award of.— The Ulus, (ti) to 

S. 73 <loes not confer upon a creditor a 
right to recover interest upon a debt which 
is due to him when he is not entitled to 
such interest under any provision of the 
law. 65 I.A. 66=1. L.R. (1938) 2 Cal. 72 
=42 C.W.N. 985=1938 P.C. 67=(1938) 1 
M.L.J. 640 (P.C.). S. 73 is merely de- 
claratory of the common law as to damages. 
I^ntercst cannot be allowed at common law 
by way of damages for wrongful detention 


I.A. 66=1. L.R, ^03R^ 7 
Cal. 72=1938 A.L.J. 169=1938 P C ^7— 
(1938) ,1 M.LJ. 640 (P.cf. Th^ ruU 
of law IS that, in the absence of special cir- 
cumstances, interest cannot be allowed on 
damages for breach of contract for sale of 

goods. 40 P. L.R. 531. Interest cannot be 

given merely because money due has been 
Withheld but can be awarded by wav of 
damages under S. 73. Where damages can 
be claimed, interest can usually also be al- 
lowed under S. 73 unless there is any other 
measure of compensation, such as the differ- 
ence between the purchase price at the time 
of the contract and the purchase price at the 
hmc of the breach. 30 N.L.R. 213=148 I.C 

1940 O.W.N. S8I 
= 1940 Oudh 308; 1939 P. W. N. 769. 
W/jo 12 P . 216. Interest should not be 
allowed on unliquidated damages. 11 L 
L-J- 5^7=120 I.C. 482=31 Punj.L.R. 294 
— 1930 L. 374; 26 S.L.R. 167. Where 
under an improvement lease it was provided 
that the lessee was to pay rent when the 
land was assc.sscd by government and the 
lessor later on in.stitutcd a suit to recover 
trie arrears of rent with interest, held, that 
interest could not be allowed under S. 73, 
111. («), because there was no agreement or 
usage to support the claim. 31 L.W. 655 
= 1930 M.W.N. 438. Difference in prices 
represents the full amount of compensation 
to be given under S. 73, Contract Act, on 
account of loss sustained by fall of market 
prices and decree for interest on such 
amount should not be given. But plaintiff 
is entitled to interest on account of delay 
in payment of amount due to him as loss 
and it can be awarded as compcn.sation cal- 
culated on basis of interest. 1930 A.L.J. 
297=1930 A. 132. See also 27 A.L.J. 674 
= 1929 A. 801; 12 P. 216. Increased in- 
terest default — If allowances. 144 I. C. 

215=1934 N. 224. Breach of contract— 
Vendee obliged to pay third person — Interest 
on that amount — Right of vendee to recover. 

1933 A.L.J. 963=1933 A. 455. 

Rif.iiT TO Damages. — The remedy in a 
suit for damages or breach of a contract 
need not be one of the terms of the contract, 
but becomes available under the law in case 
of a breach of a contract without any ex- 
press stipulation. 23 Pat.L.T. II. 
to sue for damages not transferable. « 

- — A 


A.L.J. 811=102 I.C. 766=1927 A. 
Party rendering performance » 7 ’P®-^sidic 
cannot get damages. 1925 N. IIP 
Where a person contracts to wdemniiy 
another in respect of any habihty wntc 
latter may have undertaken p". 
such other person may compel the con 
ing party before 

place him in a position to meet jpjl 


that may hereafter be cast "pon 

A. LJ. 687=1931 A. 754 il 
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Interest — Whether can be awarded by way 
of damages. 12 P. 216. Delay in delivery 
— Acceptance — Right to fix the date for per- 
formance by notice and claim damages. 9 
Mys.L.J, 249. For a case of giuvilum 
meruit, see 56 C.L.J. 285. Compensation 
can only be claimed under S. 73 of the Con- 
tract Act when loss or damage has been 
caused, and it is doubtful whether it could 
be held that the mere passing of a decree in 
favour of a third party in respect of pro- 
perty sold actually causes any loss or damage 
to the purchaser before the decree is exe- 
cuted. 1936 O.W.N. 143=1936 O. 141. 
The doctrine of frustration of contract only 
applies if the disturbing cause goes to the 
extent of substantially preventing the per- 
formance of the whole contract: “Inter- 
ference leaving a considerable part capable 
of performance will not be an excuse." Im- 
possibility arising from the promisor’s own 
act or default is not in any case an excuse 
for non-performance of his contract. 19 
Pat. 1=1940 Pat. 204. The doctrine of 
''frustration of veixture" is based not upon 
the existence of any actual impossibility 
in fact but upon the existence in the 
circumstances of the case, of an im- 
plied condition. In order to justify 
such an inference, the implied condi- 
tion must be absolutely necessary to give 
effect to the transaction which the parlies 
must have intended. I.L.R. (1941) 2 Cal. 
78=45 C.W.N. 660= 73 C.L.J. 294. See 
also 19 Pat. 1 = 1940 Pat. 204. 

Duty to minimise uamages, — Every per- 
son who has a right to damage for breach 
of contract must take all reasonable steps 
to mitigate the loss arising from such breach. 
Where a tenant who promised to pay Gov- 
ernment revenue and cess has failed to pay 
it, but the landlord who has notice of the 
intended sale takes no steps to avoid the sale 
by paying necessary dues and the property 
is ultimately sold, the landlord in a suit by 
him for damages for breach of contract can- 
not claim as damages any loss which he 
could have mitigated by taking necessary 
steps. 186 I.C. 852=1940 Pat. 88. If a 
contracting party has suffered damages 
through breach of contract by the other con- 
tracting party, it is his duty to minimise that 
damage and if he fails to do so when it was 
in his power he cannot recover in respect 
of the damage which he could have avoided 
1933 A.L.J. 670=1933 A. 511. The duty 
on the part of the plaintiff to minimise 
damages arises only after breach has occur- 
red. 83 I.C. 260=1924 C. 427. also 
(1938) 1 M.L.J. 857; 1940 Pat. 88; 49 B. 
2S=86 I.C. 521. 

Measure op Damages, —The theory of 
damages is that they are a compensation and 
satisfaction for the injury sustained, that is, 
that the sum of money to be given for 
reparation of the damages suffered should, 
as nearly as possible, be the sum which will 
put the injured party in the same position 


as he would have been if he had not sustain- 
ed the wrong for which he is getting 

damages. 196 I.C. 529=14 R.S. 70=1941 
Sind 146. See also 19 Pat. 1 = 1940 Pat. 
204. Measure of damages to which a pro- 
misee is entitled in a case of a breach of 
contract is the difference between the con- 
tract rate and the market rate on the date 
of breach of contract. 43 C. 493=43 I A 
6; 36 C. 617; 41 M. 409 ; 22 M.L.f. 413. 
See also 38 C. 458 ; 5 Bur.L.J. 198; 102 
I.C. 628 ; 97 I.C. 871 ; 1926 M. 1021=57 M. 
L.J. 243; 116 I.C. 551; 1930 M.W.N. 195 
— 1930 M. 748 and 1933 N. 263 (immovable 
property); 1940 Rang. 146; 63 M.L.J. 270 
— 11 P. 600 (P .C.) . In the case of breach 
of contract of sale of goods, the damages 
must be based on the difference between the 
market price and the contract price, if there 
was an available market for the goods at 
the date of breach. 1936 A.L.J. 704=1936 

A. 514. See also 1937 Nag. 345; 1938 
Rang. 359; 1939 Rang. 139=1939 Rang. 
L.R. 622; 1940 Rang. 146. Where on the 
buyer committing breach of contract by 
failing to take delivery of the goods within 
the time agreed upon, the seller sells the 
goods, the measure of damages is the price 
of the goods on the date of the breach and 
not on the date of the sale. 44 C W N 
792; I.L.R. (1938) 2 Cal. 88. As to esti- 
mation of market value where no tnarket 
rate is proved, see 9 Mys.L.J. 249. In the 
^se of goods specially made to order, a 

drawn betv.’ccn goods 
which are marketable and which are not 
marketable and in the latter case the price 

measure of damages. 
1931 L. 742. Regarding’ measure of 
damages tn cases of re-sale, see 1927 M.W 

N. 549. See also \00\.C. A22=\927 L. 2S2 

Ke^rding measure of damages in case of 
anticipatory breach, see 1933 R. 25. Breach 
of contract— Measure of damages— Costs 
incurred in defending suit by party com- 
mitting breach — No right to recover. 1940 
Rang. 146. Time spent in survey of the 
goods does not postpone date of breach 45 

B. 129. Value created for special purpose 
IS irrelevant. 26 B. 235 ( 239). Due date 
IS date when goods ought to be delivered 

contract. 7 Lah.L.I. 360= 

1 » L. 513. In a contract which fixes the 
date for performance the due date is as a 
rule a^ccrtamablc (/fc.'rf.) Damages, mca- 

f .Consignment of 200 

bundles forwarded by railway— Nine bundles 
missing— Damages extent of. 1933 ALT 

A. 595. Measure of damages— 
baiUirc of commission agent to obey in- 
^ruct.ons 1933 Sind 247. Lease of rice 
mill-Failure to g,vc posscssion-Measure of 
damages-Apphcable to cases of contract 
affecting immovable propern-. 4 Bur 

L.J. 93=1925 R. 261. In cases of loss 
arising from dispossession, see 1927 N 7S— 

(Building contracts). Sale— Part of con- 
sideration retained with vendee for payment 


* 
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74. '[When a contract has been broken, if a sum is named in the contract 

Compensation for breach of 

contract where penalty stipu- contract contains any Other stipulation by way of 

latcd for. penalty, the party complaining of the breach is entided 

. 1 , , whether or not actual damage or loss is proved to have 

been caused thereby, to receive from the partywho has broken the contract reasonable 


LEG. REF. 

' These paragraplis were substituted for the 
first paragraph of S. 74 by S. 4, Act VI of 1899. 

NOTES . 

to a mortgagee— Failure to pay— Decree 
and sale on the mortgage — Personal decree, 
under O. 34, R. 6 for balance — Vendor's 
right to recover from vendee the amount of 
decree — Plea in defence, of existence of 
prior mortgage not sustainable — Vendor, not 
estopped from proving tlicir non-subsistence 
1030 A.W.R. (H.C.) 161 = 1939 All. 289. 

I- MtNFST ^foN'EV AND Df.POSIT FORFEtTURE 
OK. — In the absence of stipulation vendor 
must prove special damage when claiming 
forfeiture of earnest money when contract 
is broken by vendee. 1925 N. 109=20 N. 
T..R. 192. The use of the word ‘deposit’ in 
contract implies an agreement that the sum 
depositcfl ma\- he forfeited in case of breach 
by the depositor. 1937 Lab. 847. Tn the 
ease of mercantile contracts, even in respect 
of sale of goods, it has been customary in 
India to rccci\c sums of money by 

way of deposit or earnest an<l such 
sums can he forfeited bv the vendor 
when default is committed hv the 

vendee in the performance of his part of 
the contract. The fact that tlic vendor was 
ct|uall>' at fault in performing his part of 
tlic contract makes no •liffcrcncc. 1941 Mad. 
108=52 L.W'. 2.M = 194n M.W.N. 758. 
Scr also 1937 Rang. 357; 1938 I.ah. 62. It 
is a well-known principle or law that if a 
purchaser on agreeing to purchase a pro- 
perty agrees to pay and docs pa\', an advance 
or a flcposit. that must be regarded as secu- 
rity for the fulfilment of the contract of sale, 
more csf)ecially when the deposit is insisted 
upon by the vcn<lor as a term of the con- 
tract. Tliough there is nothing specific 5ai<l 
about forfeiture, the mere fact that a deposit 
is demanded carries with it the implication 
that if shniilrl be forfeited if tlic con- 
tract is broken, nnh’ss the venflrr proves 
an agreement to the contrary. Where a 
sale-deed recites that the consideration for 
the sale should he paid before the register- 
ing officer, the implication is that the same 
must he paid within four months wliich is 
the period limited for registration of the 
document. Where the vendee after paying 
a deposit and taking delivery of the sale- 
deed from the vendor returns it to the vendor 
being unable to find the purehase money and 
allows the period of four months' time for 
registration to pass without making any 
further payment, he is not entitled to claim 
back the deposit paid by him and plead that 


tlie ver^or has treated the contract as at an 
end. The vendee who holds a deposit which 
he can forfeit is not bound to institute a suit 
for damages or other remedy against a 
vendee who has no money to pay the vendor 
It cannot be inferred from the omission of 
the vendor to take legal proceedings in such 
a case that he has treated the contract of 
sale as at an end. 1937 M.W.N. 1288= 
1938 Afad. 246. Wliere it agreed to pay 
money by various instalments and it is 
provided that in case of default in the pay- 
ment of any instalment, the amounts paid 
till then would be forfeited, the provision is 
in the nature of a penalty and in case of 
default only a reasonable sum can be claimed 
as damages. 15 Luck. 550=1910 O.W.N, 
395=1940 Oudh 257. Breach of contract— 
Amount not deposited as earnest money and 
not appropriated by payee to loss clue to 
breach — Amount is not liable to forfeiture 
on breach. Sec 90 I. C. 573=1925 Sind 254. 

also 103 T.C. 158=1927 N. 281; 100 
I.C. 860=1927 B. 195. When the breach is 
not by vendee he can claim back his earnest 
money. 51 B. 247=101 I.C. 229=29 Bom. 
L.R. 19=1927 B. 195. 

Illustrations; Scope of. — The illustra- 
tions to S. 73 are not more than general 
rules. 106 T.C. 529=1941 Sind 146. The 
words 'which naturally arose in the usual 
course of things from such breach'’ in S. 73 
do not mean tliat general rules such as those 
given in the illustrations to the section must 
I>e followed irrespective of the facts, but 
onlv impose a limitation upon the damages 
which can be allowed that the damages must 
not he remote. 196 I.C. 529=1941 Sind 


146. 

AfiscEi-i.ANEOUS.— Clause empowering ven- 
dor on vendee’s default to pay on due date 
to rc-scll at any time and on such terms and 
conditions as vendor might decide is valid 
provifled vendor acts within its limits. 

B. 25=86 T.C. 521. As to what amount.^ 
[o rcpiidiatton of a contract, scr 1931 8- 
126. Right of huyer to extend time witn^f 
'onsenf of seller and claiming damages, sfc 
m7 Sind 49=19 S.L.R. 4. 

Penalty. — The stipulation in a y t 
lecrctal agreement to pay the 
he decree in instalments and that ' » 

nstalmcnt is not paid the whole ® yj, 
hall be paid forthwith not a penal p ^ 
ion. 25 S.L.R. 279=131 I.C. 710. 
igainst penalty 

iromisc decrees. 1925 M. «« (i; 

^Scc. 74: Scope.— The section 
ally stood was intended to do away 
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compensation not exceeding the amount so named or, as the case may be the 
penalty stipulated for. ^ ’ 

^Explanation.— \ stipulation for increased interest from the date of default 
may be a stipulation by way of penalty.] 

When any person enters into any bail-bond, recognizance or 
other instrument of the same nature, or under the provisions of any Jaw or under 
the orders of the ^fCenfral Government] orofany, ^[Provincial Governn^entl eives 
any bond for the performance of any public duty or act in which the nubl c are 
interested, he shall be liable, upon breach of the condition of any such instrument 
to pay the whole sum mentioned therein. * 

Explanation.— K person who enters into a contract with Government docs not 

necessarily thereby undertake any public duty, or promise to do an act in which 
the public arc interested. 

Illusiralioru. 

(fl) A conlracts with B to pay B Rs. 1,000 if he fails to pay B Rs koo on ■» a 

fails to pay B Rs. 500 on that day. B is entitled to recover from A such com^nsation ^ 

Rs. 1,000 as the Court considers reasonable. compensation, not exceeding 

(t>) vl contracts with ^ that, if/1 practises .^s a surgeon within Calcutta hewillnavflR, c 

A praclues as a surgeon in Calcutta. B is entitled to such compensation not exrrSjnf p ' 
as the Court considers reasonable. pcnsation, not exceeding Rs. 5,000 

(f) A gives a recognizance binding him in a penalty of Rs coo to annr .r r-^ . 

certain day. He forfeits his recognizance. He is liable to pay the whole penaky on a 

*[{d) A gives B a Iwnd for the repayment of Rs. u>oo with interest io . u 

end of SIX months, with a stipulation that in case of default, interest shall hr nav^hC^ r u ' 

75 per cent, from the date of default. This is a stipulation by wly” f ^ nai,; « U 

to rea>vcr from A such compensation as the Court considers rcasonabl^] ^ cnliilcd 

*\ (e) A, who owes money to B. a money-lender, undertakes to remv Kin. a v 
to him to rnaunds ol grain on a certain date, and stipulates that, in the evem of hk 
the stipulated amount by the stipulated date, hr sliall be liable to dd ver^rr^aunds^ 

,..pula.,.,„ by way urpc.al.y. and ZJ i. „„lv omi.lcd ,o reasonable comp^ma.LnTn"^ of " 

*[(/) A undertakes to repay B a loan of Rs. 1000 by five eoinl ma.ruhi,. • 1 

a stipulation that in default of payment of any instalment, tlie whole sh!.ll become du'‘e'"''This''sl-‘ 
pulation IS not by way of penalty, and the contract may be enforced according to its tenm 1 ^ 

*[ (g) A borrows Ks. too from B and gives him a lx>nd for Rs 200 oavahJ.. K. r 
instalments of Rs. 40, with a stipulation that, in default of payment of anv five ycarlv 

become due. This is a stipulation by way of penalty.] »'“»‘*lment, the whole shall 


LEG. REF. 

' These paragraphs were substituted for the 
first paragraph of S. 74 by S. 4. Act VI of 1899. 

* 'I'licsc w'ords Were substituted for the words 
“ Government of India ” by A.O., 1937. 

* These words were substituted for the w’ords 
“ Iz)cal Government ” by ibid. 

* Illustrations (d) and (e) wejc inserted by 
S. 4 (2), Act \’I of 1899. 

NOTES. 

the distinction between penalty and liqui- 
<Iatcd damages. 9 C. 089 (692) : 3 M. 224* 
11 C. 545; 5 A. 238 ; 27 C. 42! ; 3 C.W N ’ 
43 (45); 17 B. 106 (111). S. 74 boldly 
cuts the most Iroublcsonic knot in the com- 
mon law doctrine of damages. Whether 
actual damage or loss Is proved or not, the 
Court is entitled to award reasonable 
damages not exceeding the stipulated 
amount. 189 I.C. 785=1940 Sind 1. The 
right of a party complaining of a breach of 
contract to reasonable compensation under 
S. 74 is not dependent on proof of actual 
loss or damage. Even when no actual 
damage or loss is proved to have been caused 
by the breach the parly is entitled to com- 
pensation. 1937 A.L.). 1385=(1938) A. 

c r. \i —^43 


J^mages ‘r lignidatcd 

rcsu?tofaL *nust be the 

Thlv \ S^.nuinc prc-esiunatc of damages’ 
They do not include a sum fixed m Urror^i 
covering breaches of contract of many .Zry- 
ng degrees of importance, the possible 

S. 74 applies to cases in which there is a 

inapplicable to a 
case of breach of warranty. 1930 L fU3 

Section does not apjily to covenants in a 

I 'Vi agreement that the 

pledge should become irredeemable if not 
redeemed after a certain period, although it 

kseU^'"’ agreement, would nft in 

ilself constitute an agreement bv way of 

penalty unless the value of the thing pledg^^d 

.s so very much larger than the amiunt of 

e loan Uiat it would become obvious that 

Uic clause is really inserted as a means of 

brmgmg pressure upon the pledgor to repay 

the loan within the contracted time. 193g 

of "fl' commencement 

of the operation of the amended section 
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25 M. 343; 26 M. 445; 25 A. 169 
(Conflict of rulings). Tlie doctrine of 
penalties is not applicable to stipulations 
contained in a decree. 1925 P.H.C.C. 353. 
The section docs apply to a compromise 
decree and it is open to a Court executing 
sucli <lecrcc to go behind it so as to inter- 
fere with a stipulation by way of penalty con- 
tainc<I in the coini)romisc. 1933 A.L.T. 
132-1933 A. 252 (F.B.): 1925 M. 264. 
A compromise, being an agreement, is 
subject to S. 74 of the Contract Act, and to 
the c(iuitablc relief which the Court can 
give undiT that provision, notwithstanding 
that the compromise is embodied it\ a decree. 
Tlie te«;t to decide whether a default clause 
in a compromise decree is a penalty is to see 
whctln r it is a liability imposed on the 
defendant to pay the <lccrec-holder some- 
thing nu^re than he would I)c entitled to 
under the decree. See also 1937 Nag. 413; 
1911 O.A. 865=1941 O.W.N. .1138. _ A 
comt)romisc, being an agreement, is subject 
to S. 74 of the Contract Act, and to the 
ecjuitablc relief which the Court can give 
under that provi'^ion, notwithstanding that 
the compromise is embodied in a decree. 
Tlie te«>t to decide whether a default clause 
in a compromise decree is a penalty is to 
see whether it is a liability imposed on the 
defendant to pay the decree-holder some- 
thing more than he would be etititled to 
under the decree. 44 L.W. 832=1937 M. 
234. Payment of larger amount in default 
of conditions provided in a compromise 
decree <lcpcnds on determination of the (pJes- 
tion whetlicr the larger amount was actually 
due or whether an amount nr)t actually <luc 
sought to he recovered. 103 I.C. 805= 
1927 L. 659. .S'cc also 1927 hf. 965=53 M. 
T-.T. 562; /? occupicfl sojuc premises owned 
by M at the rate of Ks. 55 per mensem 
under a lease terminable by a month’s 
notice. Subsc<mctitly H obtained some 
additional premises at an additional rent of 
Ks. 25 per mensem. There was a rise in 
rentals in the ncighbottrhood in which the 
premises stood. On 24th Atigust, 1931, 
sent a tiolice to fi giving him tlie alternative 
of quitting the premises by 27th September. 
1931, or. if he failed to give up possession 
of continuing his occupation at a rental of 
Rs. 125 per mensem for both premises, “as 
rents liafl risen very high,” B sent a reply 
on 20th October, 1931. to the effect that he 
would leave the premises on 1st November, 
1931, but he made no reference to the pro- 
posal to increase the rent. B actually 
vacated the place on 25th December, 1931 , 

B sued in January, 1932, for arrears of rent 
for three months at Rs. 125. Held, that 
S. 74, Contract Act. was not applicable as 
B difl not break a contract, and hts liability 
therefore was not one for damages for 
breach of contract. As B refused to vacate 
and rcmaincfl in possession he must be lield 
to have agreed hy itnftliration to bold over 
and to have accepted the proposal to pay 
rent at the enhanced rate proposed by the 


landlord in his notice and therefore M could 
claim the rent at Rs. 125. 1934 A L T 42i 

= 1934. A 115. Where the prVmise of'2f. 
rt^e ts broke^ is mainUinable for the 
return of the bridal gifts made to the woman 
and her parents. But the provisions of the 
Uhammathals as to payment of double value 
by way of compensation are archaic and 
obsolete and should not be enforced. Even 
If m such a case the parent had promised to 
return double the value, the Court should 
apply S. 74 of the Contract Act and grant 
reasonable compensation and not the penalty 
st>P,“Iated for. 11 R. 143=146 I.C. 724= 
1933 R. 198 (1). When a party to a con- 
tract commits an anticipatory breach, the 
injured party has an option of rescinding it 
or of electing to treat it as continuing and 
then suing on the due date for such damages 
as then accrue. An election once made 
cannot be avoided. Damages for the breach 
arc to be assessed not from the date of 
breach but from the date on which the other 
side elects to rescind. There can be no 
claim for damages with respect to a contract 
which is still in being, and it is clear the 
contract cannot be determined b}' one side 
alone except by performance. Unless and 
until the other side chooses to rescind, the 
contract remains alive for all purposes. It 
is difticult to see why the wrongdoer should 
he entitled to take advantage of his own 
wrong. 171 I.C. 553=1937 Nag. 289. 

Pfnat.tv. — Where a condition in contract 
carries with it an clement of punishment, it 
is in the nature of a penalty. 144 I.C. 7.56 
= 10 O.W.N. 759=1933 O. 291. See. also 
T.E.R. (1937) 1 C. 300=41 C.W.N. 751= 
1937 Cal. 654. When a contract contains a 
term which, not being an integral part of the 
contract, is introduced only for the purpose 
of securing the performance of the contract, 
that term is penal and equity interferes to 
relieve a party to the contract against it. 

A pcnaltv is a term wliich is extraneous and 
collateral to the actual contract. The reser- 
vation of a right to have full payment of 
money actiiallv due on an existing contract, 
should there be a failure to pay a smaller 
sum on a dav certain, cannot be treated as 
a penalty. 1937 Nag. 413. Where the 
parties themselves contemplate at the timeoi 
the transaction that there might be dclaj.j 
in pavmcnt and provide for the Payment o 
compound interest from the 
at the same rate at winch simple 'ntcjJJ-” 
was payable before, it is not a pepalty. N; 
wnrfi '•ncnalty is used in S. 74 in tne sen. 

of a secondary stipulation which 

for the payment of an C 4^^ 

default. 1934 M. 31 ( 2)=148 I.C. 

(F.B.). A penalty under a„ 

for the payment of a 
concession enabling a 




particular way 


larger sum . ^ 

fTn "ull 
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the Contract Act have no application, and 
terms must be carried out according to in- 
tention of the parties. 58 B. 610=152 I.C. 
575=36 Bom. L.R. 798=1934 B. 370. See also 
I.L.R. (1941) Kar. 389. It cannot be said 
the terms of a chit-fund contract cannot be 
penal. 102 I.C. 14. See also 1927 M. 
W.N. 527. The provision in a Kuri (Chit- 
fund) to tlic effect that tlie winner of the 
prize should pay his future instalments 
regularly and on default in the payment of 
any one instalment, tlie stake-holder was to 
be entitled to recover all the remaining in- 
stalments in one lump sum is not penal in 
its nature .and is enforceable. 1933 M. 252 
=65 M.L.J. 29; 38 L.W. 344=1933 M. 725. 
See also 65 M.L.J. 302=146 I.C. 1026. 
Penalty-— Liquidated damages — Difficulty of 
ascertaining amount of damages. See 6 
L.L. r. 554=ft4 I.C. 865=1925 L. 284. Re- 
garding return of earnest money in case of 
breach, see 101 I.C. 841 (2) = 1927 Sind 205; 
100 I.C. 860=1927 N. 168; 101 I.C. 686; 
102 I.C. 766. It is forfeited when the 
transaction falls through by reason of the 
fault of the vendee. 94 I.C. 782=1926 P. 
C. 1=50 M.L.J. 629 (P.C.); 1938 L.ah. 
62. See also 39 Bom. L.R. 835; 15 Mys. 
L.J. 339; 1937 Rang. 357. Regarding re- 
covery of entire amount due under instal- 
ment bond in cases of failure to pay instal- 
ments. see 1927 M.W.N. 527; 157 I.C. 
200=1935 L. 873; 49 L.W. 534=1939 Mad 
481=(1939) 1 M.L.J. 491; 103 I.C. 148= 
1927 N. 284 ; 2f) L.W. 351 = 104 I.C. 827. 
The amount which was found due under a 
decree was Rs. 5.600. This included a sum 
of Rs. 850 compound and penal interest 
provided for .in the original document as 
penalty. The decree provided that if the 
amount lc.ss the ncnalty was paid in certain 
instalments the debtor would be allowed a 
rebate of this amount of penalty imposed 
in the original document between the par- 
ties. In default of the payment of instal- 
ments the defendant would he liable to pay 
the whole sum of Rs. 5,600. Held, that 
there was clearly a penal clause. Held, fur- 
ther. that the executing Court as a Court 
of equity had the power to relieve against 
the penalty, even if the decree was one on 
award. 177 I.C. 925=1938 Sind 185. A 
stipulation in a maintenance deed for pos- 
session of land in case of default of pay- 
ment would amount to penalty. 27 N.L. 

R. 24=1931 N. 60. Rules of a benefit fund 
providing for loans at a low rate of interest 
to sharebolders—The whole loan becoming 
rc-payablc at an enhanced rate of interest 
on the death of a shareholder and the fai- 
lure of his legal representative to apply to 
continue as shareholder— The provision does 
not amount to a penalty. 95 I.C, 610= 
1926 M. 785=50 M.L.J. 595. Under a 
compromise decree plaintiff agreed to accept 
a smaller sum than what he claimed and it 
was to be paid in two instalmcnt.s on dates 
fixed. If default were made in payment 
on the due date, the full amount claimed by 


plaint was payable. Held, the provisirm 

^2)=24 A.L. 
^50 1935 R. 341 • 
132 I.C. 580—1931 L. 696. Even in the 
case of consent decrees, the Court can re- 
lieve a party from provisions which are of 
a penal character. But the provisions in a 
compromise of a mortgage suit allowing the 
decree-holders the right to sell the mort- 
gaged property in case of default in pay- 
ment of any instalment is not a provision of 
such character. 9 Luck. 387=147 I C 5=;9 
=148 I.C. 251 = 1934 O. 44; 1935 R 341 
Scc a/jo 44 L W. 832=1937 Mad. 234; 1938 
bind 185. The question whether a default 
has or has not taken place is one of fact to 
be decided on the facts of each case. Simi- 
larly It depends on the facts, if time was 
of the e.ssence of the contract. As a result 
of trie default, the judgment-debtor has to 
pay a larger amount, but where the decree- 
holder is merely withdrawing a concession 
and the amount claimed by him docs not 
exceed what was due to him. there is no 
equitable ground for treating the sum as a 
penalty and refusing to enforce its payment 
132 I.C. 580=1931 L. 696; 1933 L 523.’ 
See also 8 Mys. L.J. 433; 1938 .Sind 185. 
the undertaking by a mortgagor to pay a 
l.argcr sum than the principal at the time of 
redemption is enforceable. 3 O.W N 610 
=96 I.C. 538=1926 O. 502. The fact that 
the parlies have termed the amount paid as 
earnest is not conclusive and it is necessary 
for the Court to consider whether or not 
the payment although so termed is in reality 
earnest money. Where Rs. 530 out of Rs 720 
fixed as price have been paid the stipu- 
lation that the sum of Rs. .530 should be 
forfeited on default is of the nature of the 
penalty and the vendor is entitled to only 
reasonable compensation. 143 I.C. 192= 
1933 N. 223. It is a well-understood prin- 
ciple of English law thal where under a con- 
tract of sale of land a sum of money is paid 
as deposit the vendor is entitled to retain 
the same if the contract goes off by default 
of the purchaser, the basis of the rule being 
Biat the sum paid as deposit i.s a guarantee 
for the performance of the contract. This 

principle also applies to India. 46 L W 
839=1937 Mad. 681. ho l.u. 

iNTFJtEST Amounting to Penalty,— Q ues- 
tion as to stipulation being by way of penalty 
IS to be decided from circumstances of each 
case. 1925 M. 84=47 M.L.J. 605. 
also 105 I.C. 477; I.L.R. (1937) 1 C. 300. 

Jt an agreement provides for a certain rate 
of interest in case of single default and an 
enhanced rate of interest in the event of 
consecutive defaults, the provision for en- 
hanced interest in the event of consecutive 
defaults is a stipulation by way of penaltv 
in view of the explanation to S. 74. 1934 

P . 16. Where the bond stipulates that the 
oaii will carry no interest for a period 
hut m default of payment during that iieriod 
interest is to be charged then (!) if the in- 
terest is to be charged from the date of the 
bond, whatever the rate may be the stipula- 
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tion is in the nature of the penalty; (2) if 
interest is to be charged from the date of 
default at the usual ordinary contract rate, 
the stipulation is not in the nature of penalty; 

(3) if the loan includes the sum advanced 
and further compensation or past interest 
due, the stipulation for payment of interest 
at any rate from the date of default is penal ; 

(4) if the rate of interest is exorbitant the 
stipulation is penal. 35 C.W.N. 1224. 
Where interest on a mortgage is payable at 
12 per cent, merely because compound in- 
terest is payable on default to pay interest 
regularly, rate of interest should not be held 
to be excessive or exorbitant, unless it is 
proved that the rate is unreasonable or ex- 
tortionate. 56 A, 496=1934 A.L.J. 371= 
1934 A. 152. When a mortgage deed pro- 
vides f(tr interest on interest, it is part of 
tlic contract itself; and the mere fact that 
under S. 74, Contract Act, the Court is 
given power to reduce the rate does not 
make the reduced rate any the less a claim 
under the Contract Act. No doubt, the 
word “penalty” is used in S. 74 when speak- 
ing of “enhanced" interest, but it is not in 
the sense of a claim dc hors the contract. 
The security created by the document is 
also available in respect of the enhanced 
rate of interest allowed by the Court. 1934 

M. 69.5=67 M.L.J. 653. Agreement for 
hire — Payment of amount stipulated for 
non-return of hired animal whether amounts 
to penalty. 46 C.L.J. 362. As to when 
stipulations for interest are penal, on the 
(juestion of penalty, [,rcr Law of Interest 

M. L.J. F.dn.) Where reasonable compen- 
sation for breach is provided, there is no 
penalty, but where it is in trrrorc.m it is a 
penalty. 47 M.L.J. 833=1925 M. 177. 
also 1938 Mad. 3()4. A stipulation charg- 
ing cnhancc<l interest from tlic date of the 
bond on failure of payment on the fixed 
date is penal and cannot be enforced. 89 
I.C. 896. Sec also 89 I.C. 119; 83 I.C. 
773=1923 I>. 452; 106 I.C. 38; 11 L. 635= 
1931 L. 120. Stipulation to pay compound 
interest on default is not penal. 47 M.L.T. 
910=85 I.C. .391. See also 103 I.C. 496; 
101 I.C. 759=1927 A. 538 (1); I. L. R. 
(1938) Nag. 91=20 N.L.I. 285=1938 Nag. 
112; 1939 P.W.N. 319=1939 Pat. 743; 
1940 Sind 68; 20 Pat.L.T. 343=19.39 P.W. 

N. 256=19.39 Pat. .IW); 20 Pat.L.T. 743= 
1939 Pat. 457. Wlicrc compound interest 
at 25 per cent, is claimed a Court of ecpiity 
is justified in cutting it down to 6 per cent, 
simple interest. 86 I.C. 176=1925 L. 450. 
.W oho 145 I.C. 188=10 C.W.N. 193= 
1933 O. 190; 1933 M.W.N. .597; 1937 A.M. 
L.J. 97. Kabuliyat — Provision for 614 per 
cent, interest per mensem in case of even 
petty defaults — Power of Court to relieve 
against — B. T. Act. S. 179 — If bars powers 
of Court to reduce rate of interest. See 
1939 P.W.N. 220. Where there have been 
<listinct laches on the part of the borrower 
and, owing to sucli laches and delay the 
amount has swelled to a great extent, there 




is no reason for reducing interest. 1931 
91. Rate of Re. 1-8-3 per cent 
mensem compound interest was held as 
Pf^al 7 L.LJ, 417=1925 L. 
also 1925 S. 

87 
27 

(1) = 1926 C. 690. Provision in the mort- 
gage document for compound interest at a 
hjgher rate on default— Penal. See 85 I 
S- M. 302; 28 N.L.R. 149 

also 36 P.L.R. 178=1934 L. 321. Compound 
interest js m itself perfectly legal, but com- 
pound interest at a rate exceeding the rate 
of interest on the principal moneys, being in 
excess of and outside the ordinary and usual 
stipulation, may well be regarded as in the 
nature of a penalty. [34 C. 150 (P.C.) 
Rcl. on.) 164 I.C. 27=44 L.W. 414=1936 
P.C. 283 (P.C.). See also 18 N.L.I. 267; 
1935 M. 385=41 L.W. 376=69 M.L.J. 
283. In a suit for arrears of rent in terms 
of a kabuliyat which provided for interest 
at 75 per cent, per annum, held, that in the 
absence of anything to show that there was 
undue influence, the rate of interest cannot 
be treated as penal or unconscionable, 
merely because it was high. 151 I.C. 155= 
38 C.W.N. 182=1934 C. 511. Compound 
interest is said to be penal only when the 
rate increases in default. 100 I.C. 679= 
1927 A. 315; 104 I.C. 191 = 1927 N. 338; 
104 I.C. 817=26 L.W. 351; 50 M. 614= 
1927 M. 620=103 I.C. 394=52 M.L.J. 612. 
Stipulation to pay compound interest at 1J4 
per cent, per mensem on default to pay 
simple interest at 2 per cent, per mensem 
was held a penalty and rate was reduced to 

1 per cent, compound interest. 1925 A. 78. 

-An agreement to pay compound interest at 
25 per cent, from the date of default, the 
original rate being 25 per cent, simple, can 
be given cflfcct to. The fact that the secur- 
ity is ample is no ground for refusing to 
enforce the contract. 1933 M.W.N. 408. 
Stipulation for interest at 144 per cent, per 
annum is by way of penalty. 1934 P. 16. 
Where the evidence is that from 8 annas to 

2 per cent, is the usual rate the Court cannot 
hold that 2 per cent, compoundable every six 
months is also a fair rate. 1931 A.LJ. 
29=1931 A. 203. Stipulation to pay inter- 
est from the date of bond on failure to re- 
pay a loan by a certain date is Pena'- J;" 

O. 72. Stipulation to P«y/" ^ 
when penal. 84 I.C. 677—1923 J**. ’ ^ 

Lah .L.J. 301 . The question whether ^ 
stipulation for enhanced interest conWm 

in a mortgage-deed is or .s 
particular case must depend 
and circumstances of thc case. 9 


‘1081 = 1933 O. 81. Stipulation 
• . 4 ^ certain natc* _ 

is penal. 


interest up to a certain date. - « - 
cent, aflcrwarils is p^al. right 

83 I.C. 92=1925 O. 231. “ inhere is a 

to hold that in every case on non- 
stipulation for payment o --{gin dale it 

paiment of rent within a 453 

Sy&‘’c! 7S.'“Prov'ision- for =«‘ 
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Party rightfully rescinding . 75* ^ person who ripjhtfully rescinds a contract 

contract entitled to compen- is entitled to Compensation for any damape which he 
sation- has sustained through the non-fulfilment of the contract. 

Illustration, 

A, a singer, contracts with B, the manager of a theatre, to sing at his theatre for two nights 
in every week during the next two months, and B engages to pay her too rupees for each night's 
performance. On the sixth night, A wilfully absents herself from the theatre, and B, in consequence 
rescinds the contract. B is entitled to claim compensation for the damage which he has sustained 
through the non-fulfilment of the contract. 


NOTES. 

25 per cent, in case of default and in addi- 
tion to rent with interest was not a penalty 
and even if it were so, the Court should 
give effect to the terms of the agreement. 
132 I.C. 912=53 C.L.J. 516=1931 C. 772 
(1). V\ffiere there is no undue influence or 
unconscionable bargain, high rate of interest 
is not penal. 30 C.W.N. 83=1925 C. 1193. 
When interest in a pro-note was fixed at 
12 per cent, but a less rate was provided in 
case of monthly payment, the higher rate is 
no penalty. 105 I.C. 592=5 R. 573. 21 
per cent, rate on mortgage security held not 
excessive. 55 I.A. 107=1928 P.C. 80=50 
M.L.J. 32 (P.C.). If the Court thinks 

the stipulated rate of interest to be penal, 
the Court should award some compensation 
for default at a reasonable rate. The Court 
ought to give reasons for refusing to award 
compensation on default of payment on the 
proper date. 33 L.W. 540=1931 M. 137: 
158 I.C. 358=37 P.L.R. 156=1935 L. 456- 
42 L.W. 802=1935 M. 1072=69 M.L.J. 
841. 

Damages — Assessment of. — In the case 
of a breach of warranty as to the petrol con- 
sumption of a motor car, the mode of assess- 
ing (lamagc at the extra running costs on 
the supposed life of the car as 200,000 miles 
is quite unreasonable (damages were reduced 
from Rs. 3,000 to Rs. 2.000). 1934 All. 

392. Where the contract is made at O for 
ready delivery and the plaintiff produces no 
evidence to show what was the market r.ite 
on or about the date of the breach of con- 
tract at O, the plaintiff has failed to show 
that he was entitled to any damages. 149 
I.C. 1119=1934 L. 59. Where defendant 
agreed that if plaintiff was required to pay 
certain money with 6 per cent, interest 
which defendant was bound to pay, defendant 
would pay it along with damages for any 
contingency. Held, that plaintiff could not 
recover interest at 24 per cent, simply be- 
cause he had to borrow at 24 per cent, 1934 
A.L.J. 682=1934 A. 525. also 1937 

Nag. 205. 

Damages— Burukn of Proof.— Under 
S. 74, Contract Act, where liquidated 
damages are entered in a contract itself as 
payable in the event of breach, then damages 
payable, when a breach occurs, are to be 
assessed in the ordinary way subject to that 
fixed amount as a maximum; and it is for 
the plaintiff to prove the exact amount of 
damages which he suffered and that amount 
only could be awarded. The gain derived 
by defendant by breach should be taken to 


c-? 1935 Pesh. 

— 1934 L. 59. Under S. 74. the plaintiff 
must prove his damage in a general sen.se. 
ine contract made by the parties estimating 
their damages is in itself evidence and if 
there IS no other evidence of damage this 
evidence alone will be considered sufficient 
Ihc sum narned however, is not conclusive 
evidence; and if there is other evidence or 
circumstances showing that it was excessive 
or unreasonable, the Court will not consider 
itself bound by it. The plaintiff will have 
to prove his damages irrespective of the 
figure. (1929 P.C. 179 and 11 C. 545 
Cons.) 60 C. 1379=1934 C. 285. 

Contract with Government.— Forest 

contract — Breach — Rescissions — Penalri- 

Damages, right to— Forest Act. S. 84— 
Effect of. 5-re 49 B. 194=27 Born.L.R. 
66 . 

Hindu Law— Partition.— Annuity grant- 
ed to one of the members in lieu of share 

Provision for resumption of share in default 
of payment of annuity— Penalty, relief 
against. 1925 M. 84. 

Second Appeal. — S. 74 empowers the 
Court to award reasonable compensation and 
what is reasonable must depend on the cir- 
cumstances of each case. It is a question 
of fact and not of law. and the decision of 
the Courts of fact with regard to the amount 
of compensation is not open to be challenged 
in second appeal. 1934* P. 16. 

Exception. — Court not hound to exact the 
whole amount. 95 I.C. 614=1926 N 435 
See I.L.R. (1938) Nag. 31=1937 Nag. 289. 

Sec. 75. — A marriage was arranged be- 
tween the plaintiff’s son M, and /f, the .second 
defendant niece of the first defendant. The 
negotiations were conducted by the plaintiff 
on behalf of his son and by the 1st defen- 
dant on behalf of his niece. After the nego- 
tiations were concluded with the usual putt 
rttsum ceremony for which the plaintiff 
spent some amounts, the plaintiff discovered 
that the prospective bride suffered from 
epileptic fits during her childhood and so 
broke off the engagement. He then sued 
for recover>- of the money, spent by him for 
pan rusum ceremony, alleging that he would 
not have consented to the engagement if he 
had known of the girl’s disease and that the 
first defendant who was under a duty to dis- 
close it, having failed to disclose it. was 
liable for the plaintiff’s claim. Held, (1) 
that the contract of marriage came under 
the category of contracts uberrvnae fidci, and 
that the first defendant who was in posses- 


1942 


The Civil Court Manual (Imperial Acts). 
[Chapter VIL^ections 76 - 123 , Sale of Goods.] 

Repealed, Act III of 1930 , S. 65 . ^ 


[S. 124 


CHAPTER VIII. 

, „ . A . , Indemnity and Guarantee. 

24- A contract by which one party promises to save the other from loss 

“ Contract of indemnity ’• ^ by the conduct of the promisor himself 

defined. Or by the Conduct of any other person, is called a 

contract of indemnity/^ 


NOTES. 

disclose the fact of his niece having had 

epileptic fils; but that the 1 st defendant was 

guilty only of a mere passive disclosure and 

"P. 'J^ny false representation; ( 2 ) that the 

plaintiff though justified in rescinding the 

contract of marriage was not entitled 

to ohtain the damages claimed as the 

same (lid not arise through non-fulfil- 

ment of the contract; ( 3 ) that when 

any contract is avoided for breacli. 

it remamed operative as to the past and so 

claiin?; for restitution in respect of acts of 

performnnee prior to the rescission are pre- 

'1 ‘"'"b , J • L . R . (1937) Nas. 299=1937 
Nn^. 270. 

T P.L.R. 569=1939 

i-aii. Contract Act is not exhaustive 

of the law of indemnitv and guarantee 
scr 40 Pom.L.R. 989; 1938 Mad. 885 

^75=1938 Nag. 254. 
(1940) 2 M.L.J. 726=1941 Mad. 6 .. It is 
a general principle of law when an act is 
<l( 9 ne by one pcrscin at the request of another 
which act is not in itself manifestly tortious 
to the knowledge of the person doing it, and 
such art turns out to be injurious to the 
nghts of a third party, tlic person doing it 
IS entitled to an indemnity from him who 
rcfiucsted that it should be done. The 
liability is said to be based on a contract 
implied hy law, the rcciuest importing a 
promise to indemnify the other party against 
the consequences to him of acting upon the 
request. The fiction of a contract implied 
ny law adds nothing, though it may seem 
to justify the Court in holding as a matter 
of law that the party is entitled to the indem- 
nity on the basis that the assertion by the 
applicant of his request is the offer of a 
jiromise to indemnify if the other party acts 
upon that rc(|uest to his damage. 65 I. A. 

502=42 C.W.N. 
^^7=1938 P C. 191 = (1938) 2 M.L.J. 169 
(F.C.). Unlike the case of a contract of 
guarantee, there is no direct right of action 
on the original contract to the person who 
indemnifies, against the person whose con- 
duct has caused loss — He can sue only in the 
name of the promisee. 49 M. 156= 

95 I.C. 154=1926 M. 544. also 42 

IJom.L.R. 550=1940 Bom. 315=1. L. 

R. (1940) Bom. 522. Covenant against 
loss— Breach — Suit for damages when per- 
son indemnified had not paid money. 41 A. 
^5=51 I.C. 158. Contract of indemnity — 
Decree against defendant — Third party 
notice — Claim should be confined only to 


amount decreed. 59 I.C. 15. As to in- 
demnifying surety, see also 63 I.C. 108 It 
IS not necessary that actual damage should 
be caused before the party affected can sue 
on It. 92 I.C. 715=1926 M. 597. Where 
the vendor contracts to indemnify the vendee 
against the costs of litigation the vendee can 
claim pleader s fee unless they are unreason- 
able. 43 M. 898=39 M.L.J. 316. Wlien 
an assignee of a debt whom the assignor 
had agreed to indemnify against loss sues 
on the debt and his suit is dismissed 
after a fair trial, he is entitled to be 
indemnified. 1917 M.W.N. 868 . A stipu- 
lation in a contract of sale to discharge an 
existing encumbrance on the property sold 
ts in the nature of an indemnity. 38 I.CT. 
188=5 L.W. 228. Forbearance to sue 
principal at the surety’s request is sufficient 
consideration for promise by a surety to pay 
the amount himself. 12 I.C. 126=(1911) 

2 M.W.N. 145. Suretyship and indemnity 
—Distinction. 3 Pat.L.j. 396=46 1. C. 27. 
An undertaking by a second mortgagee to 
pay off a prior mortgage cannot be held to 
be a contract of indemnity in the absence of 
an express provision in the deed of mort- 
gage to the second mortgagee to indemnify 
the mortgagor; a suit for damages based on 
the breach of the undertaking to pay off 
the first mortgage is governed by Art. 116 
of the Limitation Act, when the contract is 
registered. Limitation commences to run 
from the time the contract is broken and not 
from the time at which any damage arising 
therefrom is sustained by the plaintiff. 17 
Pat. 338=19 Pat.L.T. 198=1938 Pat. 275. 
See also 1938 A. L.J. 455. 

Implifj) contract of indemnity — Sale of 

PROPERTY SUBJECT TO CHARCE. — Where pro- 
perty is sold subject to encumbrances, fhf 
purchaser impliedly agrees to indemnify the 
vendor against the encumbrances. This iw* 
plied right of indemnity arises not only m 
cases of purchase of the equity of redemp- 
tion but also to sale of properly subject to a 
“charge." 1933 M.W.N. 486=38L.W. 

See also 156 I.C. 94=1935 N. > 

Secs. 124, 125 and 
124 and 125, Contract Act and Art. 85 oM' 
Limitation Act. it is clear »bat «nder 
tract of indemnity the cause of 
when the damage which the mdem 
intended to cover is suffered; ana 
brought before the actual loss j^Bom. 
must be thrown out as premature. 

L.R. 175=1940 Bom. 161. of 

Contract of guarantee and 

INDEMNITY— Distinction— Broker 
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lUustralion. 

A contracts to indemnify B against the consequences of any prorcedings which C may take 
against D in respect of a certain sum of 200 rupees. This is a contract of indemnity. 

, , . , . , 125 . The promisee in a contract of indemnity, 

mdcmmty-holder acting within the scope of his authority, is entitled to 

recover from the promisor — 

(1) all damages which he may be compelled to pay in any suit in respect 
of any matter to which the promise to indemnify applies ; 

( 2 ) all costs which he may be compelled to pay in any such suit if, in bringing 
or defending it, he did not contravene the orders of the promisor, and acted as it 
would have been prudent for him to act in the absence of any contract of indemnity, 
or if the promisor authorised him to bring or defend the suit ; 


( 3 ) all sums which he may have 
of any such suit, if the compromise was 
and was one which it would have been 
absence of any contract of indemnity, or 
misc the suit. 


NOTES. 

nROKKR. — A contract of guarantee as defined 
by S. 126 involves three parties, the credi- 
tor, the surety and the principal debtor; and 
it involves a contract to which those parties 
arc privy. The contract need not be em- 
bodied in a single document, but there must 
be a contract or contracts to which the three 
parties are privy. There must be a contract, 
first of all, between the principal debtor and 
the creditor. That lays the foundation for 
the whole transaction. Then there must 
be a contract between tlie surety and the 
creditor, by which the surety guarantees the 
debt, anil the consideration for that contract 
may move cither from the creditor or from 
the principal debtor or both. But if those 
are the only contracts, the case is one of in- 
demnity. in order to constitute a contract 
of guarantee there must be a third contract, 
by which the principal debtor expressly or 
impliedly requests the surety to act as surety. 
Unless that cicmait is present, it is impos- 
sible to work out the rights and liabilities 
of the surety under the Contract Act. It 
is impossible to imply a promise by the prin- 
cipal debtor to indemnify the surety, unless 
the principal debtor is privy to the contract 
of -suretyship. An agreement between a 
broker and a sub-broker by whicli the latter 
agrees to save the former from any loss 
wliich he would suffer by reason of his 
effecting transactions at the request of the 
sub-broker for the constituents introduced 
by the sub-broker, the constituents being 
uiuiscertaincd at the time and knowing no- 
thing of the guarantee, is a contract of in- 
demnity under S. 124 and is not a contract 
of guarantee falling under S. 126. I.L.R. 
(1940) Bom. 522=42 Bom.L.R. 550t=1940 
Bom. 315. See also 49 Mad. 156. 

Sec. 125. — S. 125 must be read along 
with Art. 83, Limitation Act. 1935 L. 
974. May be compelled to pay— Meaning of. 
1935 L. 974. Suit for damages lies for 
breach of contract of indemnity for loss of 
IKJSsession when the title is impaired and not 
necessarily when possession is actually lost. 


paid under the terms of any compromise 
not contrary to the orders of the promisor, 
prudent for the promisee to make in the 
if the promisor authorized him to compro- 


31 M.L.J. 556=35 I.C. 789. Suit by surely 
on a contract of indemnity before he lias 
paid the money is premature. 50 I.C. 611 
= 15 N.L.R. 78. “Payment” means pay- 
ment in money or its ctjuivalcnt and not by 
the execution of a fresh bond. (Ibid.) 
Indemnity is not necessarily given by repay- 
ment after payment. Indemnity requires 
that the party to be indemnified should never 
be called upon to pay. Where property 
subject to a charge is sold in execution and 
the purchaser neglected to satisfy the charge, 
the owner of the property is entitled to have 
his right of indemnity declared and enforc- 
ed, if necessary, by the sale of the properties 
and ailjustment of the equities even though 
he has not actually paid olT the charge him- 
self. (51 M.L.J. 203, Foil.) 1933 M.W. 
N. 486=38 L.W. 818. But see also 60 C. 
761, infra. Where a purchaser of property 
agrees to release the property from an exist- 
ing mortgage and on default to do so if 
the vendor is made liable for the <lcbt, fur- 
ther agrees to Indemnify the vendor, a suit 
by the vendor when he has not paid anything 
to the mortgagee is not in the nature of a 
suit to enforce a trust and is premature. 60 
C. 761 = 141) I.C. 863=1933 C. 641. Where 
on a sale of land, a portion of the purcliase- 
money is left with (he vendee to pay certain 
debts of the vendor and the vendee also 
agreed to compensate the vendor in case of 
his default in paying the amounts, the vendor 
can sue the vendee on a I)rcacb of the cove- 
nant without proof of actual loss sustained 
by him (vendor) by such breach, 35 M.L.J. 
692=49 I.C. 313. The amount recoverable 
is the amount which has been paid whether 
under a consent decree or under botuj fide 
compromise. 50 I.C. 611=15 N.L.R. 78. 
Decree against promisee — If can be im- 
peached by promisor — Recoverv of costs. 22 
N.L.R. 49=1926 N. 109. As to lia^bility 
of surety, see also 7 B. 76; 6 Bom.H.C.R. 
241; 30 M. 235; 88 I.C. 699; non-liability 
for time-barred debt. 19 B. 697. Limita- 
tion against surety. Sec 44 C. 978 and 34 
A. 429=14 I.C. 245. 
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^ Anything done, or any promise made, for the benefit of the principal 


- NOTES. 

occ. 126: Contract of suRErysHip Rf 

QOirkments.-No doubt for a contract o 
suretyship there should be concurrence of 

tlie principal debtor, the creditor and the 

mus -'he''’''v,^'’" that the e 

mist be evidence showing that the surety 

undertook his obligation at the express 

railirl ""^1 r debtor. An implied 

rc(|ucNt will he quite sulheient to satisfy this 

requirement. 12 Luck. 484=1937 0 19 

V contract of guarantee 

, 1V-1() Horn. Jl.*?. See nirn T T D 

(1937 ) 2 Cal. 698. Where ^ tells B that 
he may safely do business with C. as he was 
helping them with finance and taking goods 
(rom him that falls far short of a guar- 

Mad. 282=1939 
M.L.J. 509. See aho 
j 37 .Smd 50. S. 126 makes no difference be- 
tween an oral and written guarantee, the 
former being as equally binding as the latter. 

222=1938 

^ind 50. .A contract of guarantee need 
not necessarily he m writing; it may be ex- 
pressed I, v word of month or it may he tacit 
nr imphcfl and may be inferred from the 
cour<;c of rondnet of the parties concerned. 
Chanter \ HI of the Act is not exhaustive 
on the suhKct. 1930 A.L.f. 1217=1930 A 

s: guarantee as specified in 

•’ II presupposes the existence of a ‘prin- 
cipai-dcbtor’ and no such contract can be 
made before a sale has taken place, when 
Hicrc IS no principal debtor in existence in 
respect of >vhose default the guarantee can 
be given. 30 N.L.R. 205=1934 N. 163. 

In construing a guarantee, the principle is 
that a guarantee will only extend to a liabi- 
hty precisely answering the description con- 
tained in the guarantee. Therefore before 
a creditor can enforce the liability given b^• 
a guarantor, be must satisfy that the condi- 

bond executed by him are ful- 
filled and that he is seeking tlic verv liability 
which has been undertaken bv the guarantor 
umicr the bond. 47 L.W. '84=1938 Mad. 

( ontracts of guarantee have to be 
interpreted having due regard to the relative 
position of the contracting parties and to the 
circumstances surrounding the contract. Tt 
IS important that a condition contained in 
general terms is subject to restrictions which 
follow from the nature and character of tlie 
principal's engagement. The extent of the 
condition of an indemnity bond might be 
re-strained by the recitals. 1930 A.L.T. 
1217. See also 45 L.W. 605=1937 Mad. 


M (1937) 1 M.L.J. 143; 1937 Sind SO. 
WLere a person promises to pay an extra 
rate of interest in consideration of the 
creditor giving more time to the debtor 
without any liability on the part of the 
debtor towards the creditor for such an 
extra rale, the position of that person with 
regard to the payment of this excess of 
interest is not that of surety, but by this 
contract be makes himself personally and 
directly liable for the amount. 1930 A. 
L.J. 1181 — 1930 A. 543. Where a surety 
has paid off the whole debt, he is entitled to 
stand m the place of the creditor who has 
been so paid off and is entitled to the benefit 
of every security which the creditor had 
against the debtor at the time when the 
suretyship contract was entered into. (Ibui.) 
Where, without any contract of suretyship, 
there is a primary and secondary liability of 
two persons for one and the same debt, the 
debt being as between tlie two that of one. of 
those (yersofis only, and not equally of both, 
the other, if he should be compelled to dis- 
charge the liability due to the creditor, 
though not a surety strictly so called, has 
nevertheless been in equity allowed to be 
•?uhrogatcd to the rights of the creditor. But 
if the debt was borrowed by two persons 
jointly and severally bound as principals and 
shared by them — so that the debt was one 
equall.v of both— one of them is not, on pay- 
ment even of the entire debt, entitled to the 
benefit of the security held by the creditor, 
in the ah.sence of a contract with the creditor. 

55 M. 949=139 T.C. 562=63 M.L..J. 615. 
Merc recommendation docs not constitute 
.guarantee. 1927 M. 620 ; 24 ^^.L.^. 249. 

As to enforcement of surety bond, see 57 M. 
688=1934 M. 186=66 M.L.J. 248. As to 

ilcposit of Government promissory notes as 
accounts, sec 1938 Cal. 649, 

Secs. 126 and 127.— Contract of guar- 
antee necessity for strict proof. See W 
T.C. 200=1935 P. 376. See also on the 
section, I3« I.C. 879 =m 2 N 62, 
a dccrcc-holdcr has attached his juagmen* 
debtor’s property and offers a cheque 
the decree-holder m sa*'sfaction of »u- 
claim against the judgment-debtor " 

surety for the judgment-debtor 
stops payment of cheque the ‘IccjMjho'^^ 
iias independent cause of action ag| 
and /I cannot take advantage ol o- 
193 I.C. 51=1941 Pesh. 6. the 

Sec. 127 .-Con$-dcnt,on 
principal debtor and the ^ 
consideration 

112 I.C. 843=1929 L. 203. See ots 
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Consideration for guaranty, debtor may be a sufficient consideration to be surety 

for giving the guarantee. 


Illustrations. 


(a) B requests A (o sell and deliver to him goods on credit. A agrees to do so provided 
C will guarantee the payment of the price of the goods. C promises to guarantee the parent in 
consideration of A's promise to deliver the goods. This is a sufficient consideration for Ci promise. 

(A) A sells and delivers goods to B. C afterwards requests A to forbear to sue B for the 
debt for a year and promises that if he does so, C will pay for them in default of payment hv B A 
agrees to forbear as requested. This is a sufficient consideration for C's promise ^ 


{e) A sells and delivers goods to B. C afterwards, without consideration, agrees to nav for 
fault of B. The ngreemeni is void* * ' 

128 . The liability of the .surety is co-extensive with 
that of the principal debtor, unless it is otherwise pro- 
vided by the contract. ' 


them in default 


Surety’s liability. 


NOTES. 

I.C. 740. A mere recommendation by one 
person to another to lend money to a third 
person does not render the first person, a 
surety or liable for the loan, if given. 27 
M.L..T. 249=25 LC. 726. See also 97 I.C. 
866 ; 1927 M. 620=52 M.L.J. 612. As to 
what is good consideration for surety for 
giving guarantee, and as how surety is dis* 
charged, see 23 C.W.N. 545= 50 I.C. 651 
(P.C.). Under S. 127 it is not necessary 
that the thing done or the promise made for 
the benefit of the principal debtor should be 
at the desire of the surety. The section has 
implied in it some such expression as ‘not* 
withstanding anything contained in S. 2 (d) 
of the Act’. The word ‘done’ in S. 127 
shows that past benefit to the principal 
debtor can be good consideration for a bond 
of guarantee. 1940 O.W.N. 486=15 Luck. 
656=1940 Oudh 346. Under S. 127 any- 
thing done for the benefit of the principal 
debtor may he a sufficient consideration to 
the surety for giving the guarantee. The 
release of a certificate-ilebtor from arrest 
under the Public Demands Recovery Act, on 
a security bond being executed by a surety 
in favour of the certificate officer, is a suffi- 
cient consideration for the bond. I.L.R. 
(1937) 2 Cal. 698=66 C.L.J. 373. A con- 
tract of guarantee cannot be enforced unless 
there was some consideration for the guar- 
antee. 33 I.C. 723. On this section, see 
also 31 C. 242: 1 A. 487. 

Sec. 128. — “Liability” under Ss. 126 and 
128 means a liability enforceable at law and 
if such liability does not exist, there cannot 
be a contract of guarantee. 42 B. 444=46 
I.C. 122. A payment by principal is not 
binding on the surety. 44 C. 978=21 C. 
W.N. 482. S. 128 is directed to defining 
the liability of a surely upon the terms of a 
g\jarantcc, not intended to affect the statute 
of limitation. 44 C. 978, sut>ra. Appli- 
cability of section to surely under S. 145 
Cr.P. Code. 29 I.C. 149=19 C.W.N. 961. 
There need not he privity between a principal 
debtor and a surety. All debtors whose 
debt the surety promises to pay are his prin- 
cipal debtors, though they arc not the objects 
of his benevolent intention. 40 M.L.J. 529 
=62 I.C. 706. Principal and surety — Liabi- 
C. C. .M.— 244 


lily of — Limitation for suit against surety 
—Starting point. S3 I.C. 999. See also 
1940 AIL 116=1939 A.L.J. 1137. Where 
a claim is barred again.st principal debtor 
but not against surety, by virtue of pay- 
ments and cndor.semcnts made by him, the 
creditor can get a decree against the surety 
only. 10 R. 398=1932 R. 88 . See also 
under S. 134. Surety must pay interest 
until satisfaction. 9 S.L.R. 237=1925 
S. 164. This section docs not refer to the 
nature of the principal’s obligation but only 
to the extent of the surety’s liability. 2 L 
204=22 Cr.L.J. 662=63 I.C. ASA. The 
liability of the surety being co-ex tensive 
with that of the principal debtor is joint and 
several with the latter and. therefore, it is 
at the option of the creditor, in the absence 
of a clear intention to the contrary, to decide 
whether he shall proceed against the surety 
or the principal debtor. 118 I.C. 443=1929 
L. 393. 5'ee also 132 I.C. 590=1931 L. 
691. Where sureties joined in execution of 
a mortgage though having no interest in the 
mortgaged propert>- a personal decree can 
be passed against them under O. 34, R. 6 . 
132 I.C. 561 = 1931 A. 631. Wliere a per- 
son undertakes that if the mortgagee’s money 
is not realised from the property mortgaged 
by the mortgagors, then the mortgagee 
wouhl he entitled to realise his mortgage 
inoney from him, the surety, the intention 
is clear that the mortgagee was first to pro- 
ceed against the mortgaged property and 
was to take every step that could be* taken 
against it to realise his money, and the time 
begins to run against the surety only when 
the mortgagee fails to realise tlf: whole 
amount due to him from the mortgaged pro- 
perty and not from the date when the mort- 
gage money becomes due under the mort- 
gage-deed. 187 I.C. 152=1940 A. 11 ^.— 
1939 A.L.J. 1137. also 1941 Lah. 16. 
Sureties for a guardian of property arc 
liable only to the amount of their bond for 
any defalcation which may be found to have 
occurred during the period of guardianship 
1929 P. 626=11 Pat.L.T. 561. Surety’s 
liability— Letter guaranteeing payment of 
pro-note debt — Breach by surety — Suit 
against principal and surety— Covenant as 
to assignment of pro-note to surety — Effect 
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Illustration. 

^ the payment of a bill of exchanw^. Ko r 

honour^^d by C. A is liable not only for the amount of thc^ill hnt’al The bill is dis- 

wbic h may have become due on it. amount ol the bill but also for any interest and chaises 


^ . NOTES. 

—failure to do so whether non-suits nlain- 

t.ff 1928 M 1262=113 I.C. 337. Solonsr 

as the notice has not been Riven to the debtor 
(or to the surety for the debtor) as to the 
appropriation of any amount to any parti- 
cular account it is open to the creditor to 

?f ‘■‘^‘Appropriation. 1930 

M. J74 M E.J. 513. Surety’s liability 
can be limited by special contract or made 
contmRcnt upon some event other than the 
principal debtor. 95 I.C. 70? (2) = 1926 N 
•149: 57 r. 76-1. The words “if the afore- 
said persons fail to pay the amount, I will 
pa>' It <lo not limit the liability of the surety 

N. 62. .W n/.vo 35 C 
W.N 986=1931 P.C. 224=61 M.L.J. 191 
If .t..). (On a construction of the con- 
trart of guarantee of a mortRaRe loan, sure- 
ties held liable in the first instance and not 
merely in the event of a deficiency remain- 
lUR after realisinR the security). A creditor 
may sue the surety thouRh he does not sue 
the insolvent principal <lebtor. In a suit by 
the creditor aRainst the surety, principal 
debtor need not be a partv. 50 I C 512 
-See also 1940 All. 116=1939 A.L.I. 1137! 

A suit may he maintained apainst the surety 
thouph the principal has not been sued 48 
T.C. 424=91 P.r^ 1918. , 5 -^^ 10 Mys. 

E.T. 175; 59 I.C. 312; 52 T.C. 870 (S.). 

A decree aRainst a debtor in a proceedinR 
to which the sureties cotthl not be parties 
shall not rleprive the creditor of his remedy 
aRainst the sureties. 147 I.C. 702 ( 2) = 

•‘’2 (2). When, on appeal b.v the 
principal debtor only, a.Rainst a decree both 
aRainst him and surety, the decree is revers- 
ed the surety is not thereby dischacRcd from 
his liability. 14 P.W.R. 1911=9 I.C. 742. 
The liability of a surety is co-extensive with 
that of the principal debtor and the liability 
ceases when the principal’s debt has been 
extinRuished bv the merRer of the estate of 
the cre<litor and the debtor. 44 ML! 

171 = 72 I.C. 194=1923 M. 3d0. .<rcr aho 
A.L.J. f,82=148 T.C. 639=3 A.W.R. 
697=19.54 A. .525; 157 T.C. 979=42 L.W. 
291=1935 M. 748; 171 I.C. .527=1937 Ranp 

^ t Ruarantee provid- 

cd If you fail to rcniisc the price tlicreof 
(Roofls supplied) I and mv property will be 
responsible for that amount". Held, that 
it was impossible to road into the words of 
the contract of Ruarantee that the creditor 
would he cntillefi to proceed aRainst the 
surety only if all remedies known to law 
wore first exhausted aRainst the principal 
flcbtor. It was an ordinary contract of 
Ruarantee and therefore the liability of the 
surety was ro-extensive with that of the 
principal debtor. T.L.R. (1941) Lah. 323 
= 1941 Lah. 16. See also 1940 All. 116. 

I- the cause of action is separate, the 

'lability of the surety is also separate with 


promissory notes 
although he became surety for the cowoH- 

dated amount. 40 I.C. 347=5 L.W 721 

A creditor can proceed against the surety’ 

and compel him to pay before exhausting 

his remedies against the principal debtor 

37 I.C. 401=5 L.W. 161; 157 I C 979- 

r bTny^V 291 = 1935 M. 748! As to tlTe 

^ guarantee, 

1)7 C. 764. Guarantee for advances made 

— Extent of liability of surety. Sec 
.P;C. 272=1^ I.C. 657 (P.C ). 
t nncipal debtor discharged from liabilityfor 
part of debt under Madras Agriculturists’ 
Kchef Act— Surety not agriculturist— If 
also discharged f>ro tanto. See (1941) 2 
M.L.J. 751. Decree against principal and 
surety — Effect — Release of principal debtor 
before the Debt Conciliation Board — Surety 
cannot claim to be absolved also. 1939 N. 
L.I. 402. Where a surety promised to 
make good any discrepancies of the principal 
debtor in his dealings with A to the extent 
of Rs. 1,000 and wrote a letter subsequently 
to entrust the principal debtor with further 
business referring to the guarantee already 
given, his liability does not thereby become 
unlimited. 21 I.C. 322=14 M.L.T. 249. 

A surety becomes liable only on the con- 
tract of suretyship and not by the mere fact 
of the loan. He is liable for each loan as 
soon as it is made. 9 1.(2. 204=21 M.L.J, 
457, A surety is not liable in respect of a 
separate obligation entered into by the prin- 
cipal debtor apart from the surety bond and 
without the knowledge of the surety. 134 
I.C. 1100=1931 O. 430. Where the con- 
tract is invalid for want of registration but 
only the equities arising in favour of the 
parties out of the subsequent acts of the 
parties can be enforced under the doctrine of 
part performance the liability of the suretv 
under the contract cannot be enforced. 95 
I.C. 824=1926 N. 466. If the contract 
entered into by the principal debtor is void 
or voidable the creditor can fall back on tn® 
contract of indemnity and enforce the ha^*' 
litv of the sorely. 22 O.C. 109=52 I.C. 

88 . Under this section the death of the 
principal debtor does not ;>‘sdiarRC tne 
suretv from his obligation. 69 L(^ W/e 
1923 L. 145. Under S. 128 of the Contract 
Act. if a person guarantees the payment o 
a promissory note without 
would be. equally with principal debtor, 

liable for the interest It is 

to the guarantor to imit by „ote. 

liability to the principal a‘”Ount of the J» 

44 C.W.N. 511. Surct>;^;ghts and na^ 
lities of. Sec 27 I.C. 369=8 • • 

LlAfUUTY OF SURCTY ^NDER L j 

S. 145. -S. 145. C.P. Code must ^ 

with S. *28. 'JotsTvc with 

liability of the .^oourity co-extcnsi 

that of the principal debtor. 
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Con.inuing guarantee. ^ guarantee which extends to a series of 

transactions is called a “ continuing guarantee.’* 

Illustrations. 


(fl) ^1, in consideration that 5 will employ C in collecting the rent of zamindari, promises 
? ‘^i«po”siblc, to the amount of 5,000 rupees, for the due collection and payment by C of those 
rents, 1 his IS a continuing guarantee, 

{b) A guarantees payment to B, a tea-dealer, to the amount of £ 100 , for any tea he may from 
AO ^ ^ supplies C with tea to above the value of £ 100 , and C pays B for it. 

Alicr>vards D supphes C with tea to the value of £ 200 . C fails to pay. The guarantee given by A 
Was a continuing guarantee, and he is accordingly liable to B to the extent of £\oo. 


j . guarantees payment to B of the price of five sacks of flour to be delivered bv 5 to r 

^ P“J? ^ delivers five sacks to C. C pays for them. After\vards deliver 

four sacks o C, which C dt^s not pay for. The guarantee given by A was not a continuing guarantee, 

and accordingly he IS not liable for the price of the four sacks. * 


NOTES. 

judgment-debtor fails to pay the decretal 
amount the decree-holder is entitled to pro- 
ceed against the surety as if he was his 
judgment-debtor. 1933 N. 287. See also 
57 M. 688=66 M.L.J. 248=1934 M. 186. 
Under S. 128 the liability of a surety is co- 
extensive with that of the principal debtor 
only when it is not otherwise provided for 
in the contract. Wliere the vendee executed 
a security bond for the due discharge of a 
decree debt but failed to act accordingly and 
the vendor sued to recover the amount as 
well as interest thereon as agreed in the 
security bond. Held, that the vendee was 
liable for interest alone. 1934 682 

= 148 I. C. 639=1934 A. 525. Where a 
surety by bis latter of guarantee undertakes 
to pay the creditor the amount which may 
become due to him under the letter of 
guarantee “after attempts have been made 
by the creditor to realise the same from the 
principal debtor," there is a special contract 
between the creditor and the guaran- 
tor to the cfTcct that the creditor 
sliould not be entitled to recover from 
the guarantor until he has first at- 
tempted and failed to obtain satisfac- 
tion by some sort of proceedings against 
the principal debtor. The creditor’s right 
to recover from the grantor is restrained 
or postponed and does not accrue until the 
creditor has taken steps to recover the debt 
by proceeding against the principal debtor or 
bis assets. It is not enough for the creditor 
to merely demand payment from the princi- 
pal debtor, as that would not amount to an 
attempt to realise the debt from the assets 
of the principal debtor. 1937 A.L.J. 1265. 

Sec. 129. — Continuing guarantee must 
refer to a scries of transactions some of 
which were unknown at the time. 1925 N. 
7=22 N.L.R. 158. Whether or not the 
transaction is a continuing guarantee is to 
be determined by the terms of the instru- 
ment. It is mainly a question of construc- 
tion. The document should be interpreted 
as a whole and is not to be confined merely 
to the operative part. If there is any ambi- 
guity, it is permissible to press into conside- 
ration the nature and character of business, 
the relative position of parties and surround- 
ing circumstances. 1930 A. 730. Licence 


to sell bquor for 3 years granted on the 
taith of the guarantee— It was not a conti- 
nuing guarantee. 96 I.C. 248=28 Bom I 

. I fa r 1 1 1 it A security contained 

the following clause "our heirs and legal re- 

presentatives shall be bound by the terms of 
this surety bond in the same way in which 
we are bound by them.” Held, that it 
amounted to a continuing guarantee. 55 C 
154, Surety bond for the production of the 
judgment-debtor in Court on each occasion 
^yhen his attendance is called for, is a con- 
tinuing guarantee. 52 A. 1014=1931 .A. 
243. Where a suit is instituted by a com- 
pany on the basis of a continuing guarantee 
entered into by certain per.sons for the due 
performance of his duties by a certain per- 
son while in the service of the company, the 
burden is upon the plaintiff company of 
proving that the person concerned was guilty 
of such lack of diligence and faithfulness as 
caused a loss to the company and thereby 
constituted a breach of the agreement of 
guarantee. If the losses were the direct 
result of the company’s own bad system and 
the employee was plainly unfitted for the 
work entrusted to him by reason of deficiency 
in education and experience he cannot be held 
guilty of lack of diligence and faithfulness, 
so as to make his guarantors liable under the 
agreement of guarantee. 167 I.C. 292=1937 
I^ I 37 . 

(a) . —Illustration (a) to 
S. 129 is wrong as a statement of law. 1930 
1^ . 173. 

Secs. 129 and 130. — guarantee in the 
nature of a surety for the servant’s fidelity 
camiot be lield to be a continuing guarantee 
revocable under S. 130. Still in such a case 
of fidelity guarantee, once exact information 
reaches the surety that the person for whom 
he has remained surety has been guilty of 
misconduct, the surety is entitled to recall 
the guarantee as again.st the creditor or the 
obligee in the bond. But this is an equitable 
relief and such a relief must be very 
strictly administered. The misconduct must 
be clearly proved at the time of revocation. 
1930 R. 173. A person who becomes a 
surety under S. 55 (4) of the C. P. Code 
cannot claim to be released from bis obli- 
ption at his pleasure. There is no analogy- 
between a security bond executed under S 
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Rpvocation of continuing t -^Continuing guarantee may at any time 

Illuslrations. 

.O /?, for .wete"rnorh'f,''h1'°d" f<>' C, guaran.« 

bills for C to the extend of 2 ,o“oo^m^«.‘ Aftcrl'?a!^ds^‘ B discounts 
guarantee. This revocation discharges A from all liabilitv to R for a months, revokes the 
A IS liable to B for the 2 , ooo rupeero" defauh of C. " ^ ^Ucount. Bo. 

.hall draw u1,o®nhta."B draws' upon Tc a'’c''ccp.r.hc"'bT- a'‘‘ ^ “■« « 

honour, ,ho bill a. ma.uri.y, .Tliab^' u^n h^u“; <*“- 

Revocation of continuing i death of the surety operates, in the 

guarantee by surety’s death. " aoscncc ol any contract to the contrary, as a revocation 

ot a continuing guarantee, so far as regards futuie 
transactions. 

■ 32 . Where two persons contract with a third pei^on to undertake a certain 

liability, and also contract with each other that one 

of them shall be liable only on the default of the other, 

the third person not being a party to such contract] 

the liability of each of such two persons to the third 

person under the first contract is not affected by the 

u 1 existence of the second contract, although such third 

person may have been awaie of its existence. 

///uj/ra/ion. 

■^n.l r ^/nakr a joini and several promissory note to C. A makes it, in fact, as surety for B, 

fbe nn,.T “ V ^^at A, to the knowledge of C made 

*33* Any variance, made without the surety’s consent, in the terms of the 


Liability of two persons, 
primarily liable, not affected 
by arrangement between them 
that one shall be surety on 
other's default. 


NOTES. 

55 (4), C. P. Code, and a continuing gua- 
rantee under S. 129 and S. 130 of the Con- 
tract Act (and its principle) cannot appk 
to a surety under S. 55 (4), C. P. Code. 
The surety under S. 55 (4) cannot be dis- 
charged from his obligation at any stage 
before he has fully carried out liis tindcrtalc- 
mg to the Court. 1941 M.W.N. 793= 
(1941) 2 M.L.J. 650. 

Sec. 130. — A continuing guarantee en- 
ables surety to withdraw as to future trans- 
actions but a guarantee covering <!cfinitc 
case docs not enable a surety to nullify the 
security by withdrawal by means of a mere 

O/SO 

56 B. 101, cited under S. 133. It is not 

competent to the surety for a receiver ap- 
pointed by Court, to discharge himself 
merely by notice to the decree-holder or 
other person at whose instance or for whose 
benent the receiver was appointed. 30 C. 
W.N. 266=1926 P.C. 32 (P.C.). A con- 
tract of suretyship under O. 41. R. 6, C. P. 
Code, Is not a continuing guarantee within 
S. 130. 32 I.C. 807. A surety for the 

production of a judgment-debtor in Court 
can revoke the guarantee even on the day 
prior to the date fixed for appearance. It 
IS not necessary that there should be a spe- 
cjal reservation as to the right to revoke. 

52 A. 1014=1931 A. 243. Where a surety 
tor the appearance of the judgment-debtor 


who was arrested in execution of a decree, 
produces the judgment-debtor in Court and 
requests to be absolved from further liabi- 
lity under the surety bond, the Court should 
not refuse to grant the prayer. It is open 
to the decree-holder to apply to the Court 
for the arrest of the judgment-debtor until 
he furnishes a fresh security. 151 I. C. 
154=1934 Lah. 962. Where the surety de- 
posited certain securities as security for 
faithful discharge of duty by his son. Iiis 
death docs not determine the guarantee. 42 
I.C. 900. This section docs not apply to 
special contract of suretyship by surety to 
administration bond, irrespective of the 
grant of Letters of Administration. 36 L 
C. 1000=10 Bur.L.T. 237. Surety to ad- 
ministration bond, discharge of. 5 Mys. 
L.J. 105; 54 A. 293=140 I.C. I27crl932 A. 
262. Where a member of a club guaran- 
teed payment of rent by the club for pre- 
mises leased to it, it is a continuing 
tee and can be revoked by a notice. • 

C. 897=1930 Sind 316. ^ _nnes 

Sec. 131 .— Continuing guarantce—^oes 
not terminate on death of gruarantor. 

132=61 I.C. 138; 47 I.A. 164 (P.C.h ” 

C. 154; see also 42 hC. 900. nf 2 C‘ 

Sec. 132. -See 3 C. .184 (Liability of ac 

ceptor and drawer of biM of 

ciPLES.— The principle of the law 
discharge of sureties is that the sure y. 
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Discharge of surety by van- contract between the principal >fdebtor] and the 
ance in terms of contract. Creditor, disensrges the surety as to transactions subse- 
quent to the variance. 

Illustrations. 

{a) A becomes surety to C for B's conduct as a manager in Cs band. Aftenvards, fi and 
C contract, without A's consent, that B's salary shall be raised, and that he shall become liable for 
one-fourth of the losses on overdrafts. B allows a customer to overdraw, and the bank loses a sum 
of money. A is discharged from his suretyship by the variance made without his consent, and is 
not liable to make good this loss. 

( 6 ) A guarantees C against the misconduct of B in an office to which B is appointed by C, 
and of which the duties are defined by an Act of the I^LsIafurc. By a subsequent Act, the nature 
of the office is materially altered. Afterwards, B misconducts himself. A is discharged by the 
change from future liability under his guarantee, though the misconduct of fi is in respect of a duty 
not affected by the later Act. 

(f) C agrees to appoint fi as his clerk to sell goods at a yearly salar>’, upon A's becoming 
surety to C for B's duly accounting for moneys received by him as such clerk. Afterwards, without 
A's knowledge or consent, C and fi agree that fi should be paid by a commission on the goods sold 
by him and not by a fixed salary. A is not liable for subsequent misconduct of fi. 

{d) A gives to C a continuing guarantee to the extent of 3,000 rupees for any oil supplied by 
C to fi on credit. Afterwards fi becomes embarra.ssed, and. without the knowledge of A, B and C 
contract that C shall continue to supply fi with oil for ready mones. and th.at the payrrients shall 
be applied to the then existing debts between fi and C. A is not liable on his guarantee for any 
goods supplied after this new arrangement. 

(c) C contracts to lend fi 5,000 rupees on the i.st March. A guarantees repayment. C pays 
the 5,000 rupees to fi on the 1 st January. A is discharged from his liability, as the contract has been 
varied inasmuch as C might sue fi for the mone>‘ before the ist of .March. 


LEG. REF. 

* This word was inserted by S. a and Sch. I 
of Act XXIV of 191 7 . 

NOTES. 

any other contracting party, cannot be held 
bound to something for which he has not 
contracted. If the original parties have 
expressly agreed to vary the terms of the 
original contract no further question arises. 
The original contract has gone, and unless 
the surety has assented to the new terms, 
there is nothing to which he can be bound, 
for the final obligation of the principal deb- 
tor will be something different from the 
obligation which the surety guaranteed. 
Presumably he is discharged forthwith on 
the contract being altered without his con- 
sent, for the parties have made it impossible 
for the guaranteed performance to take 
place. S. 133 cannot operate to alter the 
primary law of the contract of guarantee 
that the promisee must show performance 
before he can hold the promisor to his pro- 
mise and while by S. 128 the liability of 
the surety is co-extensive with that of the 
principal debtor, it only extends to this 
liability on the contract guaranteed and not 
on something different. Accordingly where 
the guaranteed transaction is an advance of 
a certain amount on the security of four 
properties but the transaction carried out 
is an advance of a less amount on security 
of three properties, the sureties cannot be 
held liable in respect of this performance 
whicli is not what they contracted to guaran- 
tee. 153 I.C. 700=1935 P.C. 21=68 M. 
L.J. 339 (P.C.). Discharge of surely — 

Kc.scission of contract. 58 I.C. 272=22 
Bom.L.R. 711. Sec also 91 I.C. 772=1925 
L. 552. Principal and surety — Variation in 
contract with principal, effect of. 45 B. 157 
=58 I.C. 18-1: 73 I.C. 353=1924 L. 211; 
71 I.C. 783 ( 2) ; 112 I.C. M3=I929 L. 203. 


See also 56 B. 101=34 Bom.L.R. 107=1932 
B. 168. (S. 133 not being applicable to a 

guarantee for a single transaction, English 
Law applied]. 134 I.C. 1097=1931 O. 426. 
(On a construction of the surety bond, gua- 
ranteeing a clerk's fidelity, the terms of the 
bond held to apply to any office to which 
the principal might be appointed in future.) 
So long as an account with the Bank is un- 
broken, a surety should not, without his 
consent express or implied, be prejudiced by 
any departure from the rule of appropriation 
of Items in order of date. 33 I.C. 34=20 C. 
W.N. 562. A surety cannot escape liabi- 
lity on the ground that the circumstances 
were such that the principal debtor w’as en- 
titled to avoid the contract when in fact the 
contract was not avoided. 29 I.C. 712. 
A slight alteration in the course of business 
docs not amount to an alteration in the 
main contract such as would affect the lia- 
bility of the surety. 21 I.C. 322=14 M.L. 
T. 249. Security bond — Bond to Court 
pending appeal — Alteration in judgment- 
debtor’s position by act of third party — 
Liability of surety. 1936 L. 470. A surety 
giving security under O. 38, K. 5, C. P. 
Code, for the value of property sought to be 
attached before judgment continues to he 
liable though the suit is decreed not by the 
Court but by an award of arbitrators. 
Reference to arbitration is an ordinary in- 
cident of the suit. 45 I.C. 420=11 S.L.K. 
122. Eqtjitablc principles underlying the 
section — Application — Surety bond executed 
in pending suit — Parties entering into com- 
promise — Surety if discharged. See 31 Bom. 
L.R. 1442. Stay of execution — Surety not 
discharged by agreement between judgment- 
debtor and decree-bolder increasing rate of 
interest and extending time for payment. 91 
I.C. 772=1925 L. 552. The rule that a 
surety is discliarged if any alteration is made 
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134- The surety is discharged by any contract between the creditor and 


NOTES. 

ill tho contract without reference to the 
surety applies to a surety who is under no 
personal liability but has merely deposited 
documents. 55 B. 677=33 Bom.L R 709— 
1931 B. 337. .S-ce also 152 I.C. 874=1W 
.S. L-> 2 . It IS well-established that a Ruaran- 

tor IS t'fiina facie entitled to have the debt 
proved as against him. The fact that the 
principal debtor has admitted the debt, or 
that a judgment or award has been given 
against him for the debt, does not bind the 
guarantor, unless he was a party to the pro- 
ceedings in which the judgment or award was 
given, or was party to the admission of the 
principal debtor. The liability of a gua- 
rantor must depend on the true construction 
of the guarantee which he has given. If 
the guarantor merely guarantees payment of 
the debt of the principal debtor, then he is 
entitled to ref|uirc the debt to be proved as 
against him in accordance with the ordinary 
law. If, on the other hand, the principal 
flebtor has agreed that as against him the 
debt shall be proved in a particular way, 
and the guarantor has guaranteed the debt 
so to be proved, then there can be no doubt 
that the guarantor would be bound by the 
p.articular method of proof agreed to by the 
principal debtor and accepted bv himself. 
I.L.K. (1941) Rom. 273=43 Rom.L.R. 
^''^=1941 Bom. 108. Where the business 
in respect of which a surety had guaranteed 
losses regarding tlie share of a partner was 
one the capital of which was limitc<l to a 
certain amount, and according to the terms 
of tho partnership deed it was stipulated 
that when losses occurred the partnership 
was to be flissolved fortlnvith, the continua- 
tion of the business, after losses were incur- 
red. on an extended scale bj- amalgamation 
with another concern and the ad<lition of 
new dealings to the business of the new con- 
cern thereby changing the character of the 
original business constitute not only breach- 
es but also variations of the terms of the 
contract and exonerate the surety from lia- 
bility. 41 P.L.R. 47=1939 Lab. 193. 
Surety for tax-collector of municipal com- 
mittee — Son of tax-collector allowed to 
collect taxes without notice to surety — De- 
falcation by son — Surety not liable. 177 I. 

C. 75=19'38 R. 126. A exectitcd a surety 
bond for the appearance and production of 
accused in Court at X. The case w’as trans- 
ferred to the Court at Y where another 
surety bond was executed by another per- 
son in respect of the same accused. The 
case was re-transferred to the Court at X 
where the surety of A was forfeited. On 
a reference to the High Court, held, that 
the bond executed by A was in the nature of 
a contract and that the transfer of the case 
from the Court at X to the Court at Y un- 
doubtedly amounted to the substitution for 
the former agreement of a new and totally 
different agreement which substitution hav- 


ing been made without i j 

tw'Th dhehargrhim^'and 

that the circumstance that from X^t 
once again transferred back to X wal a 
second variation which did not revive th? 

S 152 “"if 152 I C. 

I It ‘S a fundamental princi- 

Ple of the law of suretyship that a ?ure^ 
cannot be bound to something for which 
has not contracted. The prLisions of the 
Contract Act cannot be deemed to be ex- 
haustive. S. 133 of the Act cannot, in 
view, operate to alter the primary law of 
the contract of guarantee that the promisee 
must show performance before he can hold 
the promisor liable. If the contract with 
the principal debtor is varied without the 
consent of the surety, the latter who is not 
a consenting party to the variation is dis- 
charged from liability, although the principal 
debtor w'ho is entitled to cancel and does 
cancel the contract, subsequently withdraws 
the cancellation and submits to the claim of 
the creditor. If the consideration for the 
original contract with the principal debtor 
fails, the latter is relieved of all liability, 
and necessarily the surety also ceases to be 
liable as surety. The fact that the principal 
debtor withdraws his defence to an action 
by the creditor and allows judgment to be 
given against him cannot affect the position 
of the surety. 1938 M.W.N. 325=1938 
Mad. 585. Surely for appearance of 
defendant arrested before judgment — Return 
of plaint for presentation to Court having 
jurisdiction — Surety is discharged — Plaint 

represented in proper Court — Surety bond 
does not cover new suit. See. (1939) 2 M. 
L.I. 816=50 L.W. 426=1939 Mad. 933. 

Secs. 133 to 139. — These sections cannot 
be made applicable to the bond given by a 
surety to the Court. 1935 N. 258. 

Secs. 133, 135 and 139.— Applicability- 
Surety bond to Court pending suit — Decree 
— Execution against surety not proceeded 
with — Appeal from decree — Application for 
stay of execution — Offer and acceptance of 
fresh surety in appeal — Effect-— For^r 
surety is discharged. 40 Bom.L.R. 9^ 
Having regard to tlie definitions in S. 1^ 
of the Contract Act, Ss. 133, 135 and 1'^ 
of the Act cannot in terms apply to a surety 
who executes a surety bond to a Court; there 
is in such a case no creditor within tnc 

meaning of S. 126. But there is no reason 

why the principles underlying those sectio 
should not be applied wutatts 
though the question whether a suretj 
disciiargcd from the undertaking b 
given to the Court depends (m the c ^ 

remedy against the principal ^ to 

come time barred, the surety is deem 

have been discharged. sef 

1930 A.L.J. lO?!: A. ^0. But^ 

100 I.C. 922=1927 L. 396; 136 IX. 
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Discharge of surely by re- 
lease or di^arge of principal 
debtor. 


the principal debtor, by which tlie principal debtor is 
released, or by any act or omission of the creditor, 
the legal consequence of which is the discharge of the 
principal debtor. 


NOTES. 

1932 L. 419; 10 R. 39d=i932 K. 8d. (There 
is a conllicl of rulings between the several 
High Courts on this poml. — t^ide the follow- 
ing rulings.) The omission of a creditor to 
sue the principal debtor, within the period of 
limitation prescribed for a suit against the 
debtor, does not discharge the surety under 

S. 134 . 25 N.L.R. 74=116 I.C. 421=1929 

N. 145. Where the creditor filed the suit 
against the principal and the surely but he 
gave up the former and expressly reserved 
his remedy against the surety, field, that the 
surety was not discharged and that S. 134 
of the Act had no application. 31 Punj.L. 
K. 329. See. also 38 M.L.J. 131=54 I.C. 
758; 10 Mys.L.;. 175; 1935 A.W.R. 492. 
Where the creditor allows Ins suit against 
the principal debtor to abate, on account of 
his omission to bring the legal representa- 
tive on record, the surety is discharged. 106 
I.C. 481 (2)=29 P.L.R. 68; 138 I.C. 305 
= 1932 L. 419. Sec also 54 I.C. 105. 
Omission to proceed dgainst principal in time 
owing to difliculty in ser\'ice — Striking off 
his name — Rights of surety. If suret>’ is 
discharged, see 39 B. 52=27 I.C. 165. Sec 
also 5 B. M7; 13 C. 330; 33 M. 308; 14 
B. 267; 7 B. 146. Failure to obtain per- 
mission of the Insolvency Court before suing 
the debtor wlio had been adjudicated insol- 
vent, docs not release the sureties from the 
debt. 1939 A. M.L.J. 84. Principal and 
surety — Decree against surety — Appeal — 

Cross appeal by creditor — Principal not made 
parly — Appeal. 16 I.C. 387 (2). A 

.surety is discharged if a consent decree is 
passed without his knowledge and consent. 
30 C.W.N. 540=95 I.C. 409=1926 C. 818. 
Cliangc in relationship between debtor and 
creditor — Discharge of surety. 71 I.C. 783 
(2)=1924 L. 194. Plaintiff withdrawing 
his suit against principal debtor — Suit against 
the .surety must also he dismissed. 40 I.C. 
400. See also 1925 S. 164. The surety of 
an agreement originally void is not discharg- 
ed if the creditor withdraws Iiis claim against 
the principal or his legal representatives and 
lie impliedly assents to it. 54 P.R. 1916= 
35 I.C. 537. Where one of two co-surclies 
discharges the princiiial debt without the 
knowledge of the other by the execution of 
a fresh promissoty note to the original credi- 
tor's transferee he is not entitled to contri- 
bution as asainst the co-suretv on his dis- 
rharRincr the latter note. 1.5 I..W. 14.3=70 

T. r. 355. By telling the principal debtor 
tliat be wotild not b^' called tipon to pav and 
that tbe amount woidd be recovered from 


the surety, who may sue him if he likes, the 
creditor has not done or omitted to do any 
act, the legal consequence of which would be 
to discharge the principal debtor. 96 I.C. 
24^28 Bom.L.R. 662=1926 B. 465. The 
principle of the English law that discharge 
of principal debtor will not affect right of 
suit against sureties where there is a reser- 
vation to proceed against tlicm is applicable 
in India. 38 M.L.J. 131=54 I.C. 758. 
That the creditor cannot proceed with his 
suit against principal debtor owing to dis- 
appearance of the latter, and demands relief 
against surety only, docs not amount to dis- 
charge of the surety. 17 I.C. 893=8 N. 
L.R. 188. A foreign judgment dismissing 
a suit of the creditor against the principal 
debtor for default is not a judgment mter 
partes on the merits of the case and cannot 
be availed of by the surety to resist his lia- 
bility to the creditor. 37 P.L.R. 92=1935 
L. 729. As to discharge of obligation on 
continuing guarantee, see 151 I.C. 981 = 1934 
A.L.J. 76.3=1934 P.C. 210 (P.C.). See 
1930 L. 812=31 P.L.R. 329. Suit 
dismissed as against principal — Surety if 
discharged. 44 I.C. 693. Surety, dis- 

charge of — Waiver of claim against princi- 
pal debtor — Waiver and forbearance — Dis- 
tinction — Locus pnntcntiac. 20 I.C. 189= 

6 Bur.L.T. 62. A suit is maintainai)le 
against the surety, although no suit is filed 
against the principal debtor. 52 I.C. 870= 
13 S. L. R. 92; 48 I.C. 424 ; 59 I.C. 312. 
When once a decree is passed both against 
the principal debtor and the surety, the 
surety becomes a judgment-debtor. His 
debt becomes a debt of record. The origi- 
nal contract has merged in the decree. 
Hence when a creditor releases a principal 
debtor and retains his rights as against the 
surety judgment-debtor, in proceedings be- 
fore the Debt Conciliation Board, the surety 
cannot thereby claim that he is also absolved 
from his liability. S. 134 of the Contract Act 
has no application to such a case. 1939 N. 
L.J. 402. Sec also (1941) 2 M.L.J. 751; 
1938 Nag. 413. 

Surety bond executed in fawur of 
Court. — S. 134 presupposes the existence of 
a contract of guarantee, to which the credi- 
tor and the surety, if not also the debtor 
arc parties. The liability of the surety 
arises from an undertaking given by him to 
the creditor in consideration of something 
done by the latter. Hence where there 
arc no contracts between the sureties and 
creditor and security bonds are executed by 
the sureties at the instance of the debtor 
and in pursuance of the orders of the Court 
granting stay the creditors arc not a party 
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Illustrations. 

(rt) A gives a guarantee to C for goods to be supplied bv C to 5 C snnnliM tw^A. * » j 
aftcr^vards li beromes embarrassed and contracts with Ws^creditL (including C)^L 

property ,n consideration of their re casing him from their demands. Hc?c J? is rcl^d from h , 
debt by the contract with C, and A is discharged from his suretyship. cieasca irom his 

(M .1 contriicts with B to grhw a crop of indigo on A's land and to deliver it to B at a fixed 

rate, and C guarantees A r performance of th.s contract. B diverU a stream of water which U 

neetpsary for trngatton of A's land and thereby prevents him from raising the indigo. C is 07100^ 
Ijablr on his Ruaranlcc. * « uu lungcr 


(c) A contracts with D for a fixed price to build a house for B within a stipulated time B 
supplying the necessary timber. C guarantees A's performance of the contract. B omits to suddIv 
the timber. C is discharged from his suretyship. ^ 


NOTES. 

to the contract of guarantee even though 
they are empowered under the security bond 
to enforce and hence S. 134 docs not apply 
to this ca.sc. 1936 A.L.l. 860=1936 A. 
549. 

Secs. 134 and 137: Construction. — The 
mere fact tliat an execution against the 
principal judgment-debtor has been allowed 
to he barred by lapse of time is no ground 
for the release or discharge of tlic stirety. 
40 C.W.N. 465. A surety is discharged 
when at the date of the suit against him 
tlie creditor’s remedy against the principal 
debtor has become barred hv time. 1939 A. 
M.L.l. 66. A creditor does not lose his 
remedy against the surety by reason of the 
fact that he did not prefer liis claim within 
time against the principal debtor. 1941 O. 
W.N. 473=193 I.C. 344. The omission of 
a creditor to '^uc the principal debtor within 
the period of limitation docs not discharge 
the <;iiretv from his liabilitv. 41 C.W.N. 
1361. Mere entering into a compromise 
<lecrce by the parties would not necessarily 
<Hscharge the surety. But where a compli- 
cated arrangement is entered into which 
could not have been within tlie contempla- 
tion of the surety and new terms arc im- 
ported which are quite outside the reason- 
able reciiiircments of a settlement by consent, 
the surctv will be discharged. 1937 Rang. 
490 . 

Secs. 134, 137 and 139,— 1.^4 I. C. 
814=1935 O. 260=193.5 O.W.N. 27f A 

surety is discharged if the crcilitor, without 
Ills consent, cither releases the principal 
debtor or enters into a binding arrangement 
with him to give him time. Tn each case 
the ground of the discharge is tliat the 
surety's right to pa>' the debt at any time 
aiul after pacing it. to sue the principal in 
the name of the creditor, is interfered with. 
Ss. 134 and 139 of the Contract Act arc 
merely declaratory of what the law of Eng- 
land was and is. S. 139 only applies where 
the eventual remedy of the surety against 
the principal debtor is impaired. Under 
S. 134 the surely is discliargcd if, and only 
if. a contract has been cntcrcil into by which 
the debtor is released or if there has been 
any act or omission on the part of the cre- 
ilitor the legal consequence of which has 
been to discharge the principal debtor. 66 
I. A. 198=43 C.W.N. 641=1939 P.C. 110 
= (1939) 2 M.L.J. 253 (P.C.). A credi- 


tor while enforcing his contract may elect 
to have recourse to the surety rather than 
to the principal debtor; but he must not in 
so doing release the latter in such a way as 
to render the contract unenforceable against 
him and therefore void. If he does this, the 
surety can have no recourse to the principal 
debtor for repayment and both by virtue of 
Ss. 134 and 139 the surety is discharged. 
(1920 Mad. 216, Diss.) Thus if the 
creditor chooses to have recourse to the 
surety the principal debtor remains liable to 
the latter, but if the creditor after having 
instituted a suit against both the principal 
debtor and his surety, extinguishes his re- 
medy against the principal debtor by with- 
drawing a suit against him without the per- 
mission of the Court under O. 23, R. 1 (3), 
C. P. Code, then his act dischargc.s both 
the principal debtor and by virtue of Ss. 134 
and 139, Contract Act, the surety in addition. 

(1 L.B.R. 150, Foil.) The test is not whe- 
ther the creditor has for the time being con- 
fined iiis attention to the surety rather tlian 
to the principal debtor, but whether he has 
Irrevocably abandoned his riglits against the 
principal <lcbtor by releasing or discharging 
him from the contract or has impaired the 
remedv of the surctv against the principal 
debtor. 171 I.C. 291=1937 Rang. 302. 

Secs. 134 and 139: Discharoe of surety. 
—The mere filing beyond time by the cre- 
ditor of an application for restoration of 
liis suit against the principal debtor which 
had been dismissed for default, will not be 
legally suflicient to absolve the surct>- from 
liability either under S. S- 

Contract Act. 1935 L. 729— 37 P.L.R. - 
The position of the surety is Infold, on 
the one hand he is liab c to pay he debt, on 
the other hand when he pays the dcM ' J 
stands in the shoes of the creditor and ^ 
entitled to enforce against the Pjmci^pal 
debtor all the remedies which were avadabl 
to the creditor. If the liability of ^ 
suretv is so co-extensiye with that of 
principal debtor. Ins right is not less 
extensive with that of the ered^r after 

satisfied Ins debt. To **5nci^l ^eb- 

cnforcc his right against the pr>nei^' 

tor. there arc that 

that the debt itself must subsist. («J^ 

his remedy against the pr'^iP®’ ^ credi- 
main unimpaired. Surety to 

tor will be entitled to eon p ^ subsists 
perform his promise only if the deor 
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Discharge of surety when 
creditor compounds with, gives 
time to, or agrees not to sue, 
principal debtor. 


135 . A contract between the creditor and the 
principal debtor, by which the creditor makes a com- 
position with, or promises to give time to, oi not to sue 
the principal debtor, discharges the surety unless the 
surety assents to such contract. ’ 


NOTES. 

and the suret>'’s remedy is unimpaired. 176 
I.C. 686=1938 Nag. 413. Creditor exclud- 
ing debt guaranteed by surety from settle- 
ment by the Debt Conciliation Board— Surety 
discharged. 176 I.C. 686=1938 Nag. 413. 

Secs. 134 and 145. — The effect of the 
creditor waiving his claim against the prin- 
cipal debtor in a suit brought against the 
principal debtor and the surety is the bar- 
ring of the remedy by suit against the deb- 
tor, and is not the extinction of the debt. 
The remedy of the surety under S. 145 of 
the Contract .Act against the debtor remains 
open and unimpaired to the surety, and 
therefore the surety is not discharged. 14 
R. 594=1937 R. 72. See also 1935 L. 906. 

Sec. 135 . — [See also notes under S. 133. j 
As to the principle of this section, see 4 C. 
132; 14 M.I..T. 249. S. 135 has no ap- 
plication to the case of a surety under O. 
38. R. 3. C. P. Code. 37 M.L.J. 435=53 
I.C. 367. See also 1936 A. M.L.J. I. A 
surety’s liability does not come to an end 
if the creditor gives time to the principal 
debtor in consideration of part payment of 
the debt by the latter. 24 I.C. 864 (22 A. 
351, Dist.). Striking of balance in account 
book docs not confer any benefit upon the 
principal debtor, and therefore does not 
<Iischarge the surety from liability. 133 I. 
C. 6.52=1931 L. 627. Where a creditor ex- 
tends time for the payment of debt, without 
surety’s consent the surety is discharged. 

30 I.C. 637=8 Bur.L.T. 114. See also 
120 I.C. 552 (1); 122 I.C. 602 (2); 1929 
A. 664=27 A.L.J. 1137. But a surety 
executing a bond under S. 55 (4), C. P. 
Code, which is in favour of the (lourt, al- 
though the ultimate beneficiary may be the 
<lecrce-holdcr, is not discharged by decree- 
holder granting time to Judgment-debtor. 
100 I.C. 762=1927 L. 33f). See also 120 
I.C. 58=59 M.L.J. 89=1929 P.C. 273 
(P.C.). Compromise with the principal 
(!cl)tor discharges surety. II P. 590=140 
I.C. 564=1932 P. 313; 31 Bom.L.R. 1442. 
The effect of a compromise on the liability 
of the surety is a question of fact in each 
case. Where surety undertook liability for 
the restoration of the property and payment 
of mesne profits in case the decree of the 
trial Court was reversed on appeal and his 
liability was not in terms excluded in case 
of a compromise, the surct>’ is hound by the 
terms of a compromise between the parties 
although entered into without his knowledge. 

But if the compromise provides for post- 
poned payment or for the amount being paid 
In instalments, the surety is discharged 
from his obligations. 56 M. 625=1933 M. 
309=64 M.L.J. 386. The appellant was 
ihc surety for the judgnient-dehlor. He 

C.C.M.— 245 


?L ! ■ I "^ay be passed in the suit by 
the Inal or the appellate Court.’ The suit 
jvas bcnia fide compromised. It was held 
that on the terms of the bond, the surety's 
liability was n^ discharged by the compro- 

^ ^ Bom.L.R. 1394=1931 

IS. 55. Liability of the surety for the ai>- 
pearance of the judgment-debtor ceases if 
the latter appears and is allowed to pay the 

'nsfalmcnts. 56 C.L.J 
^-1933 C. 337=143 I.C. 322. If a cre- 
ditor agrees to discharge the principal deb- 
tor but reserves his rights against the surety 
he agreement though entered into behind 
the back of surety only operates as a coven- 
ant not to sue between the creditor and the 
debtor and does not operate to discharge the 
surety, bcrausc the surety’s right of re- 

debtor is not extinguish- 
ed 1933 M. 300=M M.L.J. 386=56 M. 
0^5. Ihc opening of a second account in 
favour of the principal debtor does not dis- 

2.1 C.L.J. 256=20 

C.W.N. j62. also 3 C. 177- 119 I r 
749=1929 R. 187. 

"Gives TiiiE"— M eaning of— Acceptance 

AS ADDITIONAL SECURITY.— By giving time is 
meant not merely forbearance to sue but 
entering into a binding agreement by which 
the creditor precludes himself from suing 
within a certain time. The third defend- 
ant had given a guarantee to the plaintiff in 
respect of advances to the first defendant for 
trade purposes. The plaintiff who had ac- 
cordingly advanced about Rs. 13, (XK) de- 

manded payment. The first defendant 
asked for time and gave the plaintiff bills 
payable at a future date as security. The 
bills were presented in due course for pay- 
ment and dishonoured. In a suit by the 
plaintiff, held, that the surety was discharg- 
ed ; the mere taking of additional security 
would not discharge the surety, unless there 
was in aildition an express or implied con- 
tract to give time. By taking bills payable 
at a future date, the plaintiff had put it out 
of his power to sue for the amounts till the 
date of maturity and the surety was there- 
fore discharged. 65 M.L.J. 458. The 
caiciildlion of interest on the aniounts elite 
up to the date of maturity and the accept- 
ance of interest in advance would amount to 
giving of time. 146 I.C. 608=1933 M. 756 
—65 ^^.L.J. 458. In view of 55 M.L.J. 

1 (P.C.) it is doubtful whether the rule 
laid down in 22 A. 351, that a mere gratui- 
tous agreement by a creditor to give time 
to the principal debtor will not discharge the 
surely, and that in order to have such effect, 
an agreement to give time to the principal 
ilcbtor must amount to a contract, that is 
there must be consideration, therefore, is 
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\S 36. Where a contract to give time to the principal 

debtor. not with the pnncipal debtor, the surety is not discharged 

Illuslration. 

C, the holder of an overdue bill of exchange drawn by A as suretv f«r » .. . ^ ^ 

contracts with M to give time to B. A is not discharged. ^ accepted by 


137 


Mere forbearance on the part of the creditor to sue the principal debtor 

Creditor's forbearance to sue Tn the ''eniedy against him does' no°t^ 

docs not discharge surety, provision in the guarantee to the 

contrary, discharge the surety. 

Illustration. 


B owes to C a debt guaranteed by A. The debt becomes payable C do« nm c or 
year after the debt bas become payable. A is not discharged from his suretyship ^ ^ 

138 . Wlirrr there are co-sureties, a release by the creditor of one of them doe, 
discharge the others ; neither does it free the 


/ j- i_ ' 1 ^ ^‘cuiior 01 one 01 them _ 

Release of one co-surely "?itv‘To^Tefeased' *= 

)cs not di!?chargr others. Y from his responsibility to the other 

sit ro tics* 


139. If the creditor 

Discharge of surety by credi- 
tor’s act or omission impairing 
surety’s eventual remedy. 


does any act which is inconsistent with the rights of the 
surety, or omits to do any act which his duty to the 
siircty requires him to do, and the eventual remedy 
of the surety himself against the principal debtor is 
thereby impaired, the surety is discharged. 


NOTES. 

good law. 1933 S. 311. W'hcrc in an 
execution case, the auction-purchaser who 
liad deposited the sale price in Court was 
allowcfl to withdraw it on furnishing se- 
curity to rc-dcposit when askcrl to do so, 
and on so being asked lie wanted a month’s 
time to deposit the amount which was grant- 
ed by the Court and was not objected to b\' 
the counsel for the dccrec-hoIdcr, l>ut on 
suli'icf|ucnt flatc the Court being aware of 
tlu- MirotN' bond or^lercd the surety to de- 
posit the amount and modifictl the previous 
orders. Held, that the surety was not ab- 
solved under S. U.*). The bond was in 
favour of the Court and the Court had dis- 
cretion to order the auction-purchaser to 
deposit the amount at any date it liked and 
tlic consent of the counsel for the dccrce- 
holflcr was immaterial. dO P.L.U. 755= 
193R I.ah. 472. 

Secs. 135, 136 and 139 . — Sec IS Mys. 

r...i. 56. 

Sec. 137. — A mere forbearance or de- 
lay in suing the principal or pressing him for 
pavmcnt docs not fliscliargc liic surety. 55 
T.C. 610=1 E. 262. Sec also 161 I.C. 244 
= 1936 Pc«;li. 80. The worils “mere for- 
bearance” in S. 137 mean forbearance of the 
crcflitor from suing the debtor within the 
period of limitation. The simple reason 
for this interpretation is that a person can 
only forbear to do a thing as long as he has 
got a right to do it. Oircctly the suit of 
the creditor becomes time-harred he loses 
his power to enforce lus claim. (24 A. 
504, Foil.) 160 I.C. 1005=1936 Pesh. 20. 
See also 40 C.W.N. 465. On this section, 
see 11 A. 310; 24 A. 504; 22 A. 351 ; 12 C. 


M.W.N. 1281; 1935 
O. 260=1935 O.W.N. 274. 

Sec. 138 . — See S. 44, supra. 

139. — Bank deposits — Security for 
Liquidation — Creditors applying for divid- 
ends is not inconsistent with rights of surety. 
4 L.L./. 183=19^ L. 89. Surety is dis- 
charged from liability to the extent that he 
was deprived from recovering from the 
principal debtor the amount claimed by the 
creditor. 58 P.L.R. 1912=15 I.C. 469. 
See also 149 I.C. 168=1934 A. 616. Where 
a person stands surely for several defend- 
ants but the plaintiff proceeds against one 
defendant on))-, the exoneration of the re- 
maining defendant discharges the surety. 
60 T.C. 114. Discharge of surety — Conduct 
of creditor — Negligence. 38 M.L.I. 402= 
58 I.C. 648. See also 1937 Rang.L.R. 
405 (neglect by obligee to obscn’c rules as to 
supervision and checking). As to the effect 
of withdrawal of suit against the principal 
debtor, see 38 M. L. /. 131; 25 A. L. /• 
037; 1927 L. 396 cited under S. 134. As 
to the effect of the creditor allowing Ins 
suit against the principal debtor to 
.uv. 106 I.C. 481 (Punj.) and 1932 L. 419 
cited under S. 134. Suit against debtor 
ilismisscd for default — Creditor applying 
for its restoration beyond time— Surety n® 
discharged. 16 L. 757=1935 L. 

Surety undertaking obligation on nf”, 
two defendants— Liability m respect ot^ 
amount decreed against the 

proL-sc'^dcc"ec''?^sTcd'’^^^^ 
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Illustrations. 

{a) B contractj to build a ship for C for a given sum, to be paid by instalments as the work 
reaches certain stages. A becomes surety to C for B's due performance of the contract. C, without 
the knowledge of A, prepays to B the last two instalments. A is discharged by thb prepayment. 

(c) C lends money to B on the security of a joint and several promissory note made in Cs 
favour by 5, and by as surety for B, together with a bill of sale ol B's furniture, which gives power 
to C to sell the furniture, and apply the proceeds in discharge of the note. Subsequently, C sells 
the furniture, but, owing to his misconduct and wilful negligence, only a small price is realized. A 
is discharged from liability on the note. 

(r) A puts M as apprentice to B, and gives a guarantee to B for M's fidelity. B promises on 
his part that he will, at least once a month, sec M make up the cash. B omits to sec this done as 
promised, and M embezzles. A is not liable to B on his guarantee. 


140 . Where a guaranteed debt has become due, or default of the principal 
D- I . r . debtor to perform a guaranteed duty has taken nlace 

or pirfomanc" f ‘V- Payment or performance of all tlTat he 

IS liable for, is invested with all tlic rights which the 
creditor had against the principal debtor. 


141 . A surety is entitled to the benefit of every security which the creditor 
c 1 .. u r r against the principal debtor at the time when the 

crS:[o 7 r:ccutU“ entered into. whe:he: tlte 

surety knows of the existence of such security or not • 
and, il the cicditor lo.«!es or, without the consent of the surety, parts with such 
security, the surely is discharged to the extent of the value of the security. 

Illustrations. 

(a) C advances to B, his tenant, 2,000 rupees on the guarantee of A. C has also a further 
«cunty for the 2,000 rupees by a mortgage of B’s furniture. C cancels the mortgage B become 

oTuic*" furnhure Ruarantcc. A is discharged from liability to the amount of the vaTut 

(b) C, a creditor, whose advance to B is secured by a decree, receiv.-s aUr. r 

that advance from A. C afterwards takes B’s goods in execution under tlic decree and fiim 

the knoNvledgc of A, withdraws the execution A is discharged. ’ " 


NOTES. 

Sec. 140: "Invested"— Meaning of.— 27 
Hom.L.k. 1168“1925 B. 457. A surety upon 
payment of the debt to the creditor becomes 
clothed with all the rights of the creditor 
against the principal debtor as also persons 
claiming under the principal debtor. ^ I.C. 
676=25 L.W. 190=1927 M. 421. The word 
‘invested’ dispenses with necessity of assign- 
ment. 27 Bom.L.R. 1168=94 I.C. 575= 
1925 B. 547. As to what rights are acquired 
by a surety who pays part only of the debt 
due, see 49 A. 640=101 I.C. 513=1927 
A. 538. A surety's right stands on a higher 
footing than a right for contribution. He is 
bound to discharge the liability of the per- 
son for whom he stands surety but he is not 
liable jointly and severally to pay the decree 
debt along with all the judgment-debtors. 
40 M.L.J. 529=62 I.C. 706. As to rights 
of a transferee of surety’s estate paying a 
debt due by his transferor as surety for 
another, see 1932 A.L.J. 868=1932 A. 610. 

Sec. 141. — See 7 B.H.C. 118, See also 
1930 A.L.J. 1181 = 1930 A. 543 cited under 
S. 12o. One of the joint promisors paying 
the entire debt is not entitled to the benefit 
of the security held by the creditor in the 
absence of special contract. 55 M. 949=139 
I.C. 562=63 M.L.J. 615. S. 141 does not 


cover the case where the creditor and debtor 
agree between themselves to vary their oriiri- 
nal contract by reducing the amount to be 
advanced .and the number of properties to be 
given as security. There is, in such a cas^ 
no parting with security. 56 B 10 I=VJ 

I.C. 571-59 C.L.J. 503=1934 C. 699 In 
a suit on a mortgage bond against the mort- 
gagee and his surety, the plaintiff mortgagee 
claim^ only a money decree and stated^in 
the plaint that he had “given up only the 
mortgage right and filed the suit as^on a 
simple bond" The surety pleaded that he 

of the plaintiff having given up his rights 

I 'a- that not- 

Withstanding this statement in the plaint, the 

plauUiff Cjuld still sue, under O. .54, R. 14 

nothing 

to preclude him from assigning the mortgage 
right to the surety or to preclude the surety 
from enforcing the mortgage right by reason 
of the provisions of S. 141, Contract Act. 

subrogation, 

to the ^efit of the securities held by the 
principal creditor, and that the surety was 
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c^) A, as surety for B, makes a bond jointly with B to C, to secure a loan from r* d . ^ 
wards, C obtains from B a further security for the same debt. SubsequenUv C 
security. A is not discharged. ^ g cs up the further 

142 . 1 Any Kuarantee which has been obtained by means of misrepresentation 

Guarantee obtained by n.is ^sse^ COncernin. a mat”'- 

assent, concerning a material part of the transaction 
IS invalid. 

143 * Any guarantee which the creditor has 
obtained by means of keeping silence as to material 
circumstances is invalid. 

Illustrations. 


representation invalid. 


Guarantee obtained by con- 
cealment invalid. 


(a) A cngatics B as clerk to collect money for him. B fails to account for 
and A in consequence calls upon him to furnish security for his duly accounting 
for 5’j duly accounting. A docs not acquaint C with B's previous conduct* 
default . The guarantee is invalid. 


some of his receipts, 
C gives his guarantee 
B altcrwards makes 


((.) d «uar.inlccs to C payment for iron to be supplied by him to B to the amount of 
tons. B and C have privaioK- agreed that B should pay five rupees per ton beyond the market 
such excess to lx- applied in liquidation of an old debt. This agreement is concealed from A 
not liable* as a surely. 


2,000 
price, 
A is 


Guarantee on contract that 
creditor shall not act on it 
until co-surety joins. 


144 . Where a person gives a guarantee upon a 
contract that the ^editor shall not act upon it until 
another person has joined in it as co-surety, the guarantee 
is not valid if that other person does not join. 


145 . In every contract of guarantee there is an implied promise by the principal 

, I . ^ debtor to indemnify the surety ; and the surety is 

fy surety ' entitled to recover fiom the principal debtor whatever 

sum he has rightfully paid under the guarantee, but 
no sums whicli he has paid wrongfully. 


NOTES. 

Sec. 143. — On this section, see nlso 15 B. 
585=33 C. 713; 6 M. 406. S. 143 is not 
applicable to eases of mere non-disclosure, 
because mere non-disclosure, as distinguished 
from intentional concealment cannot amount 
to keeping silence under the section. There 
is no general obligation on the part of a bank 
to volunteer to a surety particulars of one 
of its constituent's indebtedness, for this is 
a matter on which the surety has to inform 
himself. I.L.R. (1940) Mad. 757=1940 
Mad. 437= (1940) 1 M. L. J. 424. 

.See also 1930 Mad. 874. infra. Where 
a person stands surety for another as regards 
an advance to be ma<lc by a Bank, the Bank 
is under no obligation to <lisclosc any past 
indebtedness existing at the <latc of the con- 
tract of surclysliip. It is a matter on which 
the person standing as surety has to inform 
himself. If. of course, he wanted the infor- 
mation and the Bank gave him wrong infor- 
mation it might vitiate the contract of surety- 
ship. There is difFcrcncc in this respect, 
between fiduciary guarantees, e.g., guaran- 
tees for the fidelity of servants, assurances 
upon ships and lives, etc., and guarantees by 
persons in favour of Banks. In the latter 
case, the surety is not entitled to receive 
without inquiry from the party to whom he 
is about to bind himself, a full disclosure of 
all circumstances of the dealings between the 
principal and the party. If he wants to 
know any particular matter he must make 


it the subject of a distinct enquiry. 1930 
Af. 874=59 M.L.J. 513. 

Sec. 145.— 14 R. 594=1937 R. 72. 
The rights of a surety under the section is 
not limitixl to the rights of a creditor against 
the principal debtor. 1932 A.L.J. 868=1932 
\. 610. “Rightfully paid,” meaning of. See 
2fs M. 332; 49 B. 202=27 Bom.L.R. 178= 
I.C. 8^=1925 B. 244. A payment by 
surety to creditor made after the suit against 
the principal debtor had been instituted and 
with the object of assisting that suit to reach 
a successful termination might be held to be 
a wrongful payment, while a payment made 
before the institution of such suit might be 
held to be a rightful payment. 1930 L. 812 
=31 P.L.R. 329. “Wrongfully” meaning of. 
Sec 1936 A.M.L.J. 41. The liability of the 
principal debtor to pay the surety cannot 
arise from a mere implied promise jo 
indemnify contained in S. 145 but must be 
the result of a contract between ihe surety 
and the creditor to which ihe debtor is » 
party. The implied rights possessed by « 
surety are available when the suretyship n** 
i>ccn undertaken at the request, ^^ual o 
constructive of the principal debtor but 
otherwise. 39 M. 965=30 M.L.J. • 
Where a person stands surety for anotne • 
there is always an implied warranty by 

latter that he would Xfault 

in case he is damnified owing to a t 

made bv him in the j^rformance 

the conditions impo.sed “"hS for 

security bond. A person giving sccun y 
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lUustratiotis. 

(rt) B is indebted to C, and A is surety for the debt. C demands payment from and on 
his refusal sues him for the amount. A defends the suit, having reasonable grounds for doing so, but 
is compelled to pay the amount of the debt with costs. He can recover from B the amount paid by 
him for costs, as well as the principal debt. 

(b) C lends B a sum of money, and /t, at the request of accepts a bill of exchange drawn 
by B^ upon A to secure the amount. C, the holder of the bill, demands payment of it from /I, and, 
on A r refusal to pay, sues him upon the bill. /J, not having reasonable grounds for so doing, defends 
he suit, and has to pay the amount of the Bill and costs. He can recover from D the amount of 
the bill, but not the sum paid Dr costs, as there was no real ground for defending the action. 

/-« Ruarantecs to C, to the extent of 2,000 rupees, payment for rice to be supplied by C to -5. 

C supplies to B rice to a less amount than 2,000 rupees, but obtains from yi payment of the sum of 

2.000 rupees in respect of the rice supplied, yi cannot recover Irom B more than the price of the 
nee actually supplied. 

146 . Where two or more persons arc co-sureties for the same debt or duty, 

either jointly or sevcially, and whether under the same 
Co-sureties liable to contri- or di/fercnt contracts, and whether with or without 
butc equally. the knowledge of each other, the co-sureties in the 

absence of any contract to the contrary, arc liable as between themselves, to pay 
each an equal share of the whole debt, or of that part of it which remains unpaid 
by the principal debtor. 

lUusiratiom. 


(a) /I, B and C are suerties to D for the sum of 3,000 njpecs lent to E. E makes default in 

payment. A, B and C arc liable, as between themselves, to pay 1,000 rupees each. 

(A) /I, D and C arc sureties to D for the sum of 1,000 rupees lent to E, and there is a con- 
tract between /J, B and C that A is to be responsible to the extent of one-quaricr, B lo tJic extent of 
one Quarter, and C to the extent of one-half. £ make- default in payment. As between the sureties 
A is liable o pay ^50 rupees B 2 jo rupees, and C 500 rupees. * 

... *47- Co-sureties who arc bound in different sums 

in‘drircrcm‘'su^li;l'‘"'‘“’ equally as far as the limits of their 

respective obligations permit. 

Illuslrations. 


(а) A, B and C as sureties for D, enter into three several bonds, cacl> in a different penally, 

namcl)-, A in the penalty of 10,000 rupees, B in that of 20,000 rupees, C in that of 40,000 rupees’ 
conditiomd for D's duly accounting; to E. D makes default to the extent of 30,000 rupees. A B 
and C arc each liable to pay 10,000 rupees. ’ 

( б ) A, B and C, as sureties for D, enter into three several bonds, each In a different penalty 
namely, A m the penally of 10,000 rupees, B in that of 20.000 rupees, C in that of 40,000 rupees’ 
^nditioned for D's duly accounting to £. D makes default to the extent of 40,000 rupees. A is 
liable to pay lo.oro rupees, and B and C i.'i.ooo niprrs each. 


NOTES. 

the payment of the decretal amount who is 
made to pay the decretal amount on the 
ground that a default has been made in the 
performance of the conditions of the security 
bond by the judgment-debtor is entitled to a 
decree for the decretal amount against the 
original judgment-debtor. 123 I.C. 126= 
19^ L. 399. Surely for the appearance of 
another cannot be permitted to claim the 
money forfeited as it would be opposed to 
public policy. 1932 L. 23=32 P.b.R. 739. 
S. 145 of the Act docs not debar a surety 
from making a claim against the principal 
debtor in eases where he has not made the 
payment under the guarantee but has become 
liable only tn praesenli to do so. In the 
absence of a provision in the statute restrict- 
ing the claim of a surety against principal 
debtor to eases where tlte surety has already 
paid tlie amount the Court would be at liberty 
to apply the principle of the English decisions 
which liold that as soon as the obligation to 
pay becomes absolute, a surety has a right in 


equity to be exonerated by his principal. 32 
Bom.L.K. 207=1930 B. 331. Execution of 
mortgage by a surety is payment and suit 
would lie lo recover it from the debtor. 58 
I.C. 123. The payment which gives the 
surety a right of action against the principal 
debtor must be a payment of money or 
money’s worth. Where the surety has not 
paid the amount due by the principal debtor 
to the cred.lor but merely executes a bond 
for its future payment, a suit by the surety^ 
for recovery of the amount due by the prin- 
cipal debtor to the creditor is premature and 
he has no cause of action until he pays the 
amount due under the bond. 14 R, 511 = 
163 I.C. 668=1936 R. 235. “Payment” 
means payment in money or property as 
money equivalent and not merely in the shape 
of a bond or a pronotc or acknowledgment of 
liability. 50 I.C. 611 = 15 N.L.R. 78 See 
also 89 I.C. 65=1925 N. 392; 14 Rang 594 
=1937 Rang. 72. 

Sec. U6.-~See S. 43, supra. See 26 A. 
407 ; 4 B. 321. 
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(c) A, B and C, as sureties for D, enter into three several bonds, each in a different ncnaltv 
namely, A in the penalty of 1 0,000 rupees. B m that of 20.000 rupees C in that of 
conditioned for Z)'. duly accounting to E. D makes defauli to t^e'^Stent of % 00 I 
and C have to pay each the full penalty of his bond. ' ’ ^ 

CHAPTER IX. 

Of Bailment. 

148 . A “ bailment ” is the delivery of goods by one person to another for 

"Bailment - "bailor” and purposc, upon a contract that they shall, when 

“ bailee,” defined. ’ ' purpose IS accomplished, be returned or otherwise 

, . disposed of according to the directions of the person 

delivering them. The person delivering the goods is called the “ bailor.’* The 
person to whom they are delivered is called the “ bailee.” 

Explanation . — If a person already in possession of the goods of another con 
tracts to hold them as a bailee, he thereby becomes the bailee, and the owner becomes 
the bailor, of such goods although they may not have been delivered by way of 
bailment. 


149 . The delivery to the bailee may be made by doing anything which has 
» I 1 I effect of putting the goods in the possession of the 

made. intended bailee or of any person authorized to hold 

them on his behalf. 


NOTES. 

Sec. 148. — “For some purpose”, meaning 
of. .S'rc 18 N.L.J. 97. Use of property 
bailed by bailee not necessary to constitute 
bailment. 18 N.L.J, 97. It is the pawnor 
and not an assignee from him that can give 
directions to the pawnee as regartls the deli- 
very or disposal of the pledged property. 
The directions must be definite and reason- 
able in ord-. r to he binding on the pledgee. 
6 .S I.C. f)5=1922 N. 127. Where A lent 
some ornaments to B to be used by the latter 
in a religious procession the transaction is a 
bailment. In such a case there is an implied 
contract for return of the articles in a rea- 
sonable time. 126 I.C. 682=1930 O. 395. 
biability of goldsmith. 15 I.C. 431=5 Bur. 
L.T. 106. In case of deposit of money there 
is no bailment. 13 B. 338; 32 M. The 
rcl.ationship is that of borrower and lender. 
(Ibift.) On this section, see also 1939 Cal. 
746. 

Bailment. — Meaning of. 23 S.I..R. 13. 
As to essentials of bailment, see 16 Mys.L. 
J. 368. Bailment distinguishes! from sale or 
exchange. See 2 A. 756. Delivery of goods 
for safe custody creates bailment not agency. 
See 1937 All. 25.5. cited under S. 237, infra. 

Sec. 148, Expl . — A hailmcnt under 
S. 148 is mafle when one person delivers 
goods to another for some purpose under an 
agreement that they shall be returned after 
the purpose is accomplished. A seller of 
goods cannot be regarded as a bailee of the 
goods sold, unless there is a contract to that 
effect for the buyer does not deliver the 
goods to the seller for some purpose under 
an agreement for their return. So also under 
the Explanation to S. 148, the seller can be- 
come a bailee only if he contracts to hold 
them as bailee. But in the absence of such 
a contract he is not a bailee. 11 O.W.N. 
958~1934 O, 380. After ^e Court had 


passed a re-delivery order the relation of 
bailor and bailee is established between the 
judgment-debtor and the decree-holder by 
virtue of explanation to S. 148. 1929 L. 

386. 

Secs. 148 and 149: Bailment of goods — 
Essentials. — It is an essential element of 
Ss. 148 and 149 that there must be the putt- 
ing into possession of the bailee or his agent 
of the goods in question. Where all that 
was done was that the bank received a docu- 
ment of title to the goods and the bank 
received the document in order that the docu- 
ment might be handed to the consignee by 
the bank and the consignee would pay 
a sum of money to the bank. Held, that 
there was no bailment of goods. 148 I.C. 
344^:1934 A. 568. Sec also 1937 M.W.N. 
10 - 12 . . 

Secs. 148 and 151 . — See 18 Lah. 380— 
39 P.L.R. 845=1937 Lah. 572 (Stolen pro- 
[icrty recovered from the accused and kept 
with a person in charge of Court records and 
:>ropcrtv — Such person embezzling 
perty — 5>ccrctary of State not liable;. 
^Iicre silver entrusted to another is not ro 
30 returned in sfccie but has to be return^ 
n the shape of a finished article, the in cn- 
ion of the parties is that the same s.^r 
vonld be used for the purpose, and (he 
laction is one of bailment. The ba.l^ 
ibsolved from liability for the of ^ 
silver by theft, if he is not gmity of 
less or negligence. 1936 O-W.N. 3 

law the 

rompany is that of a "/carriage 

he Railway Company cannot refuse 

,f goods. Liability ”^,.*^';,w®^imposed by 
inilee. Rules h®5 ’''*/ l./. 31=44 

iailwnys Act J";? cIcA 

V filW uTwhar.-, caned .he -r.a. 
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150 . The bailor is bound to disclose to the bailee faults in the goods bailed, 

of which the bailor is aware, and which materially 
Bailors disclose interfere with the use of them, or expose the bailee 

fault, m good, bailed. extraordinary risks ; and, if he does not make such 

disclosure, he is responsible for damage arising to the bailee directly from such 
faults. 

If the goods arc bailed for hire, the bailor is responsible for such damage, 
whether he was or was not aware of the existence of such faults in the goods baiM. 

Illustrations. ■ 


(fl) A lends a horse, which he knows to be vicious, to B. He docs not disclose the fact that 
the horse is vicious. The liorse runs away. B is thrown and injured. A is responsible to B for 
damage sustained. 

(6) A hires a carriage of B. The carriage b unsafe, though B b not aware of it, and A is 
injured. B is responsible to A for the injury. 


151 . In all eases of bailment the bailee is bound to take as much care of the 

goods bailed to Iiim as a man of ordinary prudence 

/-I... ... u . 1 L L 1 would, under similar circumstances, take of his own 

Cari .0 be taken by ba.lec 

bailed. 


NOTES. 

number in the forwarding note without doing 
anything further would not amount to the 
delivery of goods to the railway by the con- 
signor. AS A. 235=21 A.L.J. 474. 

See. 151: Liability of bailee— Extent. — 
S. 151 makes no reference to the distinction 
recognised in Engish law between a gratui- 
tous bailee and a bailee for hire and omitting 
all reference to skill lays down for both one 
standard, vis., as much care as a man of 
ordinary prudence would take of his own 
goods in similar circumstances. Bailees arc 
liable for negligence on the part of their 
agents or servants committed in the course 
of their employment about the use and cus- 
tody of the thing bailed but not on account 
of an unauthorised act done outside the 
course of their employment. 1934 C. 151 = 
37 C.W.N. 1109. Where a bank merely lakes 
possession of a document of title the respon- 
.sihility of the bank is lor the safe custody of 
the document of title and not for the safe 
custody of the goods. The deposit of such a 
documait with the bank will give the bank 
certain rights in regard to that document but 
it does not produce the legal clTect that the 
bank becomes in possession of the immova- 
ble property. 148 I.C. 644=1934 A. 568. The 
liability of a hotel-keeper to his guests is 
governed by S. 151 and his liability is that of 
a bailee. 20 A.L.J. 728=44 A. 735. The 
English G?mmon Law docs not regulate the 
liability of hotel-keepers jn this country. 44 

A. 735. As to the standard of care required 
of a bailee under Ss. 151 and 152, sec 1933 
A. 158. Preasure of work or unavoidable 
accident cannot help to avoid liability. 85 
I.C. 786=1925 C. 737. Whether it can be 
inferred from the facts found that ordinary 
pru<Icncc has been exercised, is a question of 
law and justifies an interference in second 
apr^al. 25 I.C. 939. The position of a 
Raihoay Company is that of a bailee and is 


governed by S. 151. 38 I.C. 143. Where 
four hens put in a crate were consigned to 
a Railway Company and were put in a closed 
van by the Railway Company on account of 
which they died. Held, Railway Company 
was liable. 38 I.C. 143. As to liability 
of common carriers, see 34 .A . 656 ; 18 C. 620 • 
38 C.28; 28 M. 700 ; 6 C. 227. As to liability 
of Railway Company, see also 37 B. 1; 17 

B. 417; 30 C. 252 ; 39 B. 191 ; 39 A. 418; 
^ O.C. 96=56 I.C. 714. Burden of prov- 
ing that loss or destruction of goods entrus- 
ted to a Railway Company is not due to the 
negligence of the Railway Company lies on 
the Company. 91 I.C. 963=1926 L. 217. 
Common carrier— Liability for goods for 
carriage — Demurrage charges — When levia- 
ble. 41 I.C. 387=22 C.W.N. 310. A con- 
signee is liable for demurrage charges and 
has no right to the price of the goods if he 
unjustifiably refuses to take delivery of 
goods. But demurrage cannot be charged 
for the period subsequent to a notice to the 
consignee that the goods will be sold away at 
auction in case he fails to remove them. 41 
I.C. 387=22 C.W.N. 310. A carrier bv 
a sea cannot contract out of liability for the 
negligence of himself or of his servants. The 
English Common Law is applicable: the law 
as it stood before the Carriers Act, 1830, 
must be applied. 52 I.C. 296=12 Bur.L.T. 
173. Bill of lading— Liability for loss of 
goods contracted out— Legality. See 29 
Bom.L.R. 1551. Licensee of a ferry is a 
common carrier. The responsibility of a 
common carrier is not within the Contract 
Act but he is regulated bv the Carriers Act 
and the English Law. 50* I.C. 562; 133 I. 

C. 77 — 1931 S. 124. The liabil’ty of a Rail- 
way Company for loss of goods consigned 
for carriage is governed by the test laid in 
the sections. The Railway Company is not 
in the position of insurers as common ear- 
ners. 38 I.C. 702=25 C.L.J. 77. See also 
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IS. 152 

152. The bailee, in the absence of any special contract i<! nnt ^ 

Bailee when not liable or ’ destruction or deterioration of^Ae^^thinff 

loss, etc., of tiling bailed. bailed, if he has taken the amount of care of it 

cribcd in sec tion 151. 

^ NOTES. 

to goods). Railway 

to by fire— Liability. 

.~^5 I.C. 241. Mere happening of 

of negligence. 3 A. 

398. Rai way-I^ab.hty as carricr-Exemp- 

rwte Form n. 2 P. 442= 72 I.C. 

W. The onus is upon the bailee to show 
t^hat he js exonerated from liability for loss 
by means of a special risk-note relieving him 
from such hahdify. 2 P. 442. A bailee is 
responsible for proper care of goods entrus- 
ted to him 1 he burden of proof lies on him 
to show that such care as a man of ordinary- 
prudenre would have exercised, was duly 
by bim. 74 I.C. 18=1923 R. 74 
U). Money deposited for safe custody in 
Prm/v-bailiirc of Bank-Liabilifv of deposi- 
tee— Amount of care. 36 I.C. *31. Ba'il- 
ment— Sntt against bailee for damages— 

Negligence, proof of— Onus on plaintiff— 
l)nty of defendant. 20 Bom.T..R. 735=27 
C.L.J. 615 (P.C.). The obligation of a 

bailee includes not only the duty of taking 
all reasonable precautions to obviate these 
risks hut also the duty of taking all proper 
measures for the protection of the goods 
when such risks ha^l already occurred 14 
Rom.L.R 165=14 I.C. 793 f2)=37 B. 1. 

Degree of care varies with the quality of 
V C.W.N. 1017=80 I.C. 279=1924 
1’ t' 1 ^ liiehly pcrish«iblc arti^ 

bo should take special precautions. 9 
I.C. 470=4 Bur.L.T. 26. 

T.l^^^TATION. — 1 ho <icfcnclnn( I>orrowc(l 
from the plaintift his car for private use and 
while it was in his use if met with an acci- 
dent which resulted in considerable damaec 
to tlic car. The plaintiff sued to recover the 
repair charges and interest hy way of dama- 
ges. field, that the case was one of bail- 
ment and that the claim for damages was 
governed hy Art. 115 and not Art 36. Limi- 
tahon Act. 145 I.C. 1001=1933 O. 518. 

Sees. 151 and 152! RAirEtv — S tanpard of 

CARF— Loss nv UNPRFcKpFNTF.n FI.OODS— LlA- 
nn.iTY OF Baii.ff.— T he standard of diligence 
required of a bailee under Ss. 151 and 1.52, is 
that of the average prudent m.an ; where the 
bailee has taken the same care of the pro- 
perty entrusted to him as a reasonably care- 
ful man may be expected to take of his own 
Koons of the same huJk, quality and volume 
as the goods bailed, he is not responsible for 
the loss, destruction or deterioration to the 
thincr bailed. No caste-iron stanrlard can be 
laid flown for the measure of the 
care flue from h-m an<l (he nature 
^nd amount of care must var>" with 
the farts of each ca.*c. Where there 
• 9 an unprccedentcfl flood in the town, as a 
result of which part of the goods hailed is 
ncterioraled, other things being equal, the 


bai ec IS not responsible for such loss, but the 
bailor has to suffer it 142 I.C. 691=1933 
A. 158. It IS open to a bailee to contract 
himself out of the obligations imposed by 

^ Contract Act. The Act does 

not prohibit contracting out of S. 151. There 
IS no reason why a man should not be at 
liberty to agree to keep property belonging 
to another on the terms (hat such property 
IS to be entirely at the risk of (he owner. 
I he only liability of a bailee is for negligence 
under S. 151. and therefore any words ab- 
solving him from risk must cover the con- 
sequences of negligence. But where the true 
contract as made at the time of accept- 
ance of the offer is that the bailee is to keep 
or hold the property for a reasonable time 
ns an ordinary bailee, it is not open to the 
latter to alter that contract until a reasonable 
period has expired and to add a new term 
to (he contract by providing that he is not 
to be under the ordinary liability attaching 
to a bailee and that the property is kept at 
the owner’s risk. 41 Bom.L.R. 6=1939 
Bom. 101. On these sections, sec also 159 
I.C. .591 = 1935 S. 218; 1937 Sind 207; 1937 
A.M.L.J. 56. 

Secs. 151 and 167. — Bailee's responsibi- 
!it>- — Rival claims to goods bailed — Remedy 
of bailee — Bailee aware of passing of title 
in goods bailed to third person — Subsequent 
deliver^' to bailor — Bailee is liable to (he third 
person. 1940 Rang.L.R. 361 = 1940 Rang. 
249. 

Sec. 152. — .‘\ bailee for hire is hound to 
return (he article hired at the end of the 
period for which it is hired. But there is an 
implied warranty that the thing is fit for the 
purpose for which it is hired and if (here is 
a breach {*f this warranty, the bailee is not j 
bound to pay (he hire and return the articles f 
hut can give notice of the same to the bailor. 

45 B. 1017=61 I.C. 570. Where a pawi- 
hroker issued a pawn ticket on certain jcwcl- 
Icrv bring deposited with him, and the pawn 
ticket contained a clause exempting (he p.iwn 
broker from all liability in case of destruc- 
tion of property under certain circumstances, 
on a suit being brought by the owner for the 
recovery of price, held, that a bailee can con- 
tract himself out of liability. c/ 

Iv dcducihle from the terms of S. 
a* bailee may only make a special contract in- 
creasing his responsibility and that he ca 
make a special contract reducing 
^^0=1929 R 145. ‘Los.s'— Meaning of. y 
m I, ’’ 60=112 I.C 7.16. Tho owner nf 

lighter carr>-ing goods under 

of and damage to 
S. 152 if in using the hght^ be 

take the amount of oare 29 

42 I.C. 636. On this section, see a» 

Bom.L.R. 1551. 
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_ . . . 153 . A contract of bailment is voidable at the 

option of the bailor, if the bailee does any act with 
conditions. regard to the goods bailed, inconsistent with the con- 

ditions of the bailment. 

Illustration. 

A lets to B, for hire, a horse for his own riding. B drives the horse in his carriage. This is, 
at the option of Ay a termination of the bailment. 


154 . If the bailee makes any use of the goods 
Liability of bailee making bailed, which is not according to the conditions of the 
unauthorised use of goods bailment, he is liable to make compensation to the 
^^‘**^* bailor for any damage arising to the goods from or 

during such use of them. 


Illustrations. 

(a) A lends a horse to B for his own riding only. B allows C, a member of his family, to 
ride the horse. C rides with care, but the horse accidentally falls and is injured. B is liable to make 
compensation to A for the injury done to the horse. 

(ft) A hires a horse in Calcutti from B expressly to march to Benares. A rides with due 
care, but marches to Cuttack instead. The horse accidentally falls and is injured. A is liable to make 
compensation to B for the injury to the horse. 


Effect of mixture, with 
bailor's consent of his goods 
with bailee’s. 


155 . If the bailee, with the consent of the bailor, 
mixes the goods of the bailor with liis own goods, the 
bailor and the bailee shall have an interest, in proportion 
to tlicir respective shares, in the mixture thus produced. 


156 . If the bailee, without the consent of the bailor, mixes the goods of the 
. _ bailor with his own goods, and the goods can be separat- 

Llfcct of mixture, without cd or divided, the property in the goods remains in the 

goods can be separated. parties respectively ; but the bailee is bound to bear the 

. . expense of separation or division, and any damage 

arising from the mixture. 


Illustration. 

bails i(W bales of cotton marked with a particular mark to /?, without A's consent, mi.xcs 
Ulc 100 bales With other bales of his own, bearing a different mark : A is cnuilcd to have his too 
bales returned, and B is bound to bear all the expense incurred in tlie separation of die bales, and 
any other incidental damage. 


157 . If the bailee, without the consent of the bailor, mixes the goods of the 

bailor with his own goods, in such a manner that it is 
impossible to separate the goods bailed from the other 
goods and deliver them back, the bailor is entitled to be 
compensated by the bailee for the loss of the goods. 

Illustration. 


Effect of mixture, without 
bailor's consent, when die 
goods cannot be separated. 


A bails a barrel of Cape flour worth Rs. 45 to B. B, without A's consent, mixes the flour 
with country flour of his own, worth only Rs. 25 a barrel. B must compensate A for the loss of 
his flour. 


158 . Where, by the conditions of the bailment, the goods arc to be kept or 
„ , . , - to be carried, or to have work done upon them bv the 

bailee for the bailor and the bailee to rerervVno 
remuneration, the bailor shall repay to the bailee the 
necessary expenses incurred by him for the purpose of the bailment. 


NOTES. 

Sec. 153.— S're 19 C. *332; 5 Luck. 220. 

Sec. 154; Car entrusted for safe cus- 
tody— Bailee's LIADILITY FOR UNAUTHORISED 
USE. — Where a car entrusted for safe cus- 
tody is used by the bailee for his private 
purposes in contravention of the agreement, 
the bailee is liable for the damage arising 
from such use under S. 154 . 35 P.L.R. 

C.C.M.— 246 


705. 

Bailee— Right to sue third party for 
DAMAGES FOR ne(;ligence.— A bailee is not the 
agent of the bailor and can sue to recover 
full damages from a third party who does 
not claim under the bailor for loss due to 
negligence of Ihc person. 35Bom.L.R. 1007 

r s^chon, see also 5 

Luck* 220* 
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159* The lender of a thing for use may at any time require its return if the 
Tcstoration of goods lent S^^tuitous even though he lent it foi a specified 

gratuitously. time Or purpose. But if, on the faith of such loan made 

1 1 . ^ specified time or purpose, the borrower has artpn 

m such a manner that the return of the thing lent before the time agreed upo“4!jd 

Sirler m 1“ T ‘hc benefit actually derived by him fr^ the^ loan, the 

whfrh Ihe l’ return, indemnify the borrower for the amount in 

wluch the loss so occasioned exceeds the benefit so derived. 

i6o. It IS the duty of the bailee to return, or deliver according to the bailor’s 

Return of goods bailed on goods bailed, without demand, as soon 

expiration of time or accorij, time lor which they were bailed has expired, 

ishment of purpose. the purpose for which they were bailed has been 

accomplished. 

i6r. If, by the default of the bailee, the goods are not returned, delivered 

rr.onrtnc;k t.». , u or tendcfcd at the proper time, he is responsible to the 

goods are not duly' returned destruction oi* deterioration of the 

goods from that time. 



NOTES. 

Sec. 160. — A bailee who has given up pos- 
session of goods bailed with the consent of 
the bailor cannot thereafter maintain a suit 
for recovery of the goods bailed. 19 Cr.L. 
J. 220=43 I.C. 796. Under S. 160 it is the 
duty of the Railway Company to deliver the 
goods in accordance with the directions of 
the consignor, provided those directions arc 
reasonable. When the consipmor enters on 
the railway receipt that another person is to 
be the consignee, this section will be appli- 
cable to directions for delivery given by the 
consignee. 27 A.L..T. 1169=1929 A. 960= 
52 A. 126. Receipt from consignee of goods 
is good evidence of complete delivery. 39 
C. 311. Bailment — Conversion of goods — 
Measure of damages. 34 I.C. 297; 9 Bur. 
L.T. 224. .See aho 83 I.C. 151 = 1924 C. 
1056; 7 Mys.L.J. 86. 

Secs. 160 and 148. — When a Government 
Promissory no’c is deposited with the Collec- 
tor of Excise by a company owing a private 
bonflcd warehouse to secure their liability to 
pay duty in respect of dutiable liquors im- 
ported by them, the Government becomes 
the bailee of the note within the meaning of 
S. 118. Under S. 160. (he Government are 
under a duty to return it without demand 
on (he cancellation of the company’s excise 
licence, when the company is not under any 
liab lity to Government in respect of the 
bonded warcbouce. although (he note had 
not been endorsed to the company at the time 
of the deposit. The Government being 
bailees, arc not at liberty to refuse to return 
it pleading the interest of the person in 
whose name the endorsement stands. I.U. 
R. (1939) 2 Cal. 52=1939 Cal. 746. 

Secs. 160 and 161: Bau.ke's PESPONSiniLi- 
TY FOR wRONOFUi. DETENTION. — Whcrc a Car 
is entrusted for safe custody, it is the duty 
of the bailee under S. 160 to return or deli- 
ver the car according to the bailor’s direc- 
tions without demand as soon as the time for 
which it is bailed expires. Where the bailee 


not only does not do so, but creates all sorts 
of obstacles, based on flimsy grounds to 
deprive the bailor of the use of the car, 
wrongful detention is fully proved and con- 
sequently under S. 161, the bailee is respon- 
sible for any loss or deterioration of the car 
from the time he does not return or deliver 
it when demanded. 35 P.L.R. 705. 

Sec. 161 . — also notes under S. 160. J 
The responsibility of a railway administrO’ 
tion in India is no less than it would be in 


England, and as regards delivery, the liabi- 
lity of a Railway Company is expressly 
governed by S. 161. Refusal to grant deli- 
very except upon an unjust or unreasonable 
condition amounts to a default within the 
moaning of that section, and the Railway 
Company would bo liable for such refusal. 
3931 N. 29. The moment tho default of 
the bailee is established and tho responsibi- 
lity falls to bo determined under S. 161, the 
burden shifts to him to prove that the lose, 
for which ho is sought to be made responsJ- 
hlo by the bailor occurred prior to the com- 
rticneement of default on his part. 
the goods are solely under the control of the 
bailee the fact as to when Joss, destruction 
or deterioration occurred is a matter spe- 
cially within his knowledge and there^ 
tho burden of proving that the loss occur^ 
at a particular time and not eubsequenuy 
must bo on him. 1932 A.L.J. 788— 1® 

A. 584. In the absence of 
the execution of risk-noto Form A, 

!vay is liable for delay in 
C. 471=20 A.L.J. 114. the 

not a complete Code with referenc 
law of bailments. Bailments are 
duds x-^luntary and of 

i depository dies and the heir, 

leposit passes into tho hands i,-jiee. A 
:ho latter becomes an IX of 

iepository is a boilee Oon- 

:hT Act. 69 I.C. 900=29 C^WN. 
fact between Railway Company 
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Termination of gratuitous 
bailment by death. 


162. A gratuitous bailment is terminated by the 
death either of the bailor or of the bailee. 


163. In the absence of any contract to the contrary, the bailee is bound to 

deliver to the bailor, or according to his directions, any 

Bailor entitled to increase increase or profit which may have accrued from the 
or profit from goods baded. 


Illustration. 


A leaves a cow in the custody of to be taken care of. 
deliver the calf as well as the cow to A. 


The cow has a calf. B Ls bound to 


Bailor’s 

bailee. 


164. The bailor is responsible to the bailee for any loss which the bailee 

may sustain by reason that the bailor was not entitled 
responsibility to jq make the bailment, or to receive back the goods or 

to give directions respecting them. 

65. If several joint owners of goods bail them the bailee may deliver them 

back to, or according to the directions of, one joint 
Bai^cnt by sc\cral joint owner without the consent of all, in the absence of any 

agreement to the contrary. 

166. If the bailor has no title to the goods, and the bailee, in good faith, 
Bailee not responsible on delivers them back to, or according to the directions of, 
re-delivery to bailor without the bailor, the bailee is not responsible to the owner 

in respect of such delivery. 


owners. 


title. 


Right of third person claim- 
ing goods bailed. 


167. If a person, other than the bailor, claims goods 
bailed, he may apply to the Court to stop the delivery 
of the goods to the bailor, and to decide the title to the 
goods. 


NOTES. 

of goods containing conditions as to tho 
route to ho adopted for transit — Breach of 
conditions — Liability of Railway Company 
as bailee. See 8 Pat.L.T. 651. Aa to 
measure of damages, see 7 Mys.L.J. 8G. 
The roeponsibility of the commissioners of 
the Banyoon Port for the goods in tbeir 
possoBsion was hold to bo that of a bailee 
US defined by So. 151, 152 and 161 of the 
Contract Act. 1931 R. 95. Elephant — 
Hire for term of ono year — Death in the 
hands of bailee before term — Liability for 
damugcB — Negligence of bailee — Onus of 
proof. See 45 L.W. 158=1937 Mad. 411 
= (1937) 2 M.L.J. 329. 

Sec. 162. — Tho liability docs not come to 
an oud with the death of the bailee and can 
bo enforced against hia estate. Tho provi- 
sions of tho Contract Act embodied in 
Clinpter IX relating to bailment are not 
exhaustive; and the object of S. 162 is 
simply to bring out tho general principle of 
low on the surface that the heir of a bailee, 
wlien the bailment is gratuitous, does not 
occupy on the death of such bailee tho 
•churuetcr of a bailee. The section docs 
not do away with tho principle of law that 
such an heir occupies the character of a 
contrtnictivo trustee in regard to the subject- 
matter of the bailment. 5 L. 220. 

See. 163— 49 B. 253=27 Bom.L.B. 


455=48 M.L.J. 648 (P.C.). 

Sec. 1B5.—Sce 20 M.L.J. 709. 

Soc. 166. — To a suit by the real owner of 
goods for thedr delivery, tho fact that the 
pledgee (defendant) has parted with the 
goods pledged to or to the order of tho per- 
son by whom they were deposited without 
notice of any claim by any other person is a 
complete defence. 37 B. 122=40 I. A. 1= 
24 M.L.J. 176 (P.C.). Sec also 1923 Bom. 
155 (wrong delivery in good faith). 

Sec. 167. — Tho remedy of a bailee, from 
whom the goods bailed are demanded by 
rival claimanto, is to file an inter pleader suit 
against tlio claimants and thereby protect him- 
self. But if he faib to do that and retain.s 
tho goods for the bailor or delivers it to him, 
he must stand or fall by the bailor’stitle. 
Whore paddy was sent to a mill for milling 
and tho mill owner was informed that the rice 
had been sold to u third person but later on the 

bailor sent a notice to tlic bailee asking him 
not to deliver the rice to the third person 
und the baileo delivers the rice belonging to 
the third person to the bailor, it 19 clearly 
a conversion und tho bailee is responsible 
to the third person for damages. 1940 
Rang. L. R. 361=1040 Rang. 240. 
As to wrong delivery in good faith, see 24 
Bom.L.R. 613=67 I.C. 761=1923 Bom. 
155. 
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.68. The finder of goods has no right to sue the owner for compensation for 

Right of finder of goods ; expense voluntarily incurred by him to 

may sue for specific reward P^^servc the goods and to find out the owner • but he 

may retain the goods against the owner until he 

offered a specific reward for the return orioodflos"’ ^the findeV ma°7sue for 
such reward, and may retain the goods until he receives it. ^ * 

1 69. When a thing which is commonly the subject of sale is lest, if the owner 

wiien finder of thing com- reasonable diligence be found, or if he 

monly on sale may sell it. reJuses, upon demand, to pay the lawful chaigesofthe 

finder, the finder may sell it — 

its valic,^ or*’'^" '°smg the greater part of 

amo„nr^'^,lV’’''"rh'’'', '^^®'■ges of the finder in respect of the thing found, 

amount to iwo-thirds of its value. ° 


I 70. Where the bailee has, in accordance with the purpose of the bailment, 

any service involving the exercise of labour 
Bailee's particular lien. Or skill in rcspect of the goods bailed, he has, in the 

, absence of a contract to the contrary, a right to retain 

such goods until he receives due remuneration for the services he has rendered 
in respect of them. 


Illuslralions. 

I flplivers a rouRh diamond to B, a jeweller, to be cut and polished, which is accordingly 

/A entitled to retain the stone till he is paid for the scr\’iccs he has rendered. 

• • r gives cloth to .B, a tailor, to make into a coat. B promises A to deliver the coat as soon 

as It IS finished, and to give a three months’ credit for the price. B is not entitled to retain the coat 
until he is paid. 

1 71. Bankers, factors, wharfingers, attorneys of a High Court and policy- 
P , brokers may, in the absence of a contract to the contrary, 

fac.o'rs.^la rfingcii aUomey': ^ of account, 

and policy-brokers. goods bailed to them ; but no other persons have 

. a right to retain as a security for such balance, goods 

bailed to them, unless there is an express contract to that eflrct. 


^ NOTES. 

Sec. 170: Ai’pltcability — Seller retain- 

INO GOODS .SOLD Ip COilES UNDER THE SEC- 

TION. — S. 170 only applies to cnsc9 in which 
good.s have been given to a bailee for some 
purpose in relation to which the bailee has 
to use special skill. The case of a seller of 
goods who keeps the things sold because the 
price has not been paid docs not come with- 
in the purview of S. 170. 151 I.C. 117 

=11 O.W.N. 958=1934 O. 380. Though 
according to S. 170, the bailee has a right 
to retain goods until he receives duo remu- 
neration for the services he has rendered in 
respect of them, there is nothing in the 
section which enables him to sell the goods 
and recover his dues. Hence a person en- 
trusted with cattle for grazing cannot sell 
them for the recovery of tho grazing charges 
due. 1940 N.L.J. 412=1940 Nag. 273. 
On this section, see 6 A. 139; 8 C. 312; 13 
B. 314. 

Sec. 171 : Distinction between the Ge- 
neral Lien of a Bailee (Banker, etc.) 
and the Rights of a Creditor, who ad- 
vances money to accommodate hi& customers 
to buy goods and deposit them with him on 
what is called the godown system is that 
one is a mere right of retention and in the 


Ihor special property in tho chattel fs 
created. 8 L. 373=1927 L. 408. 

A NaHuJcottai Chettj/ is a •hanker^ with- 
in S. 171 and is therefore entitled to bank- 
er’s lien on goods balled to him. 43 M. 747 
=39 M.L.J. 135. 

Lien of Bankers. — See 33 M. 63; 19 M. 
>34. Money can be the subject of » 
innker’s lion but not the money held by the 
lank under a special contract. 95 
158=1926 S. 225=21 S.L.R. 385. Wh® 
noneys are held in one account, and 
laver in respect of those moneys owes debw 
o’ tho banks on another account, tho 
r’s lion gives the bank a charge on aJi 
loneys their hands belonging *0 ^h'S PJ^ 
ular customer so that they can be transfc 
ed into whatever account they choow 
off or linuidnte the t 

rifitence. But money In a 
t a bank cannot be used to p 151 

private account in the ^ who 

.C. 1018=1934 Kang. 66. 

See 1 Luck. 133=92 I-O. 744- 

AttoHnets* lien— Kinm op the 

-The rights of an in 

ime as the rights of » ftafo been 

ccept in so far as the latw*- 
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Bailments of Pledges. 

1 72 . The bailment of goods as security for payment of a debt or performance 

of a promise is called “ pledge.” The bailor is in this 
j case called the “ pawnor.” The bailee is called the 

“ pawnee.” 


' A 

pawnee ” denned. 


NOTES. 

diminishod or increased by statute. A soli- 
citor in England is entitled to three kinds 
of lien to protect his right to recover his 
costs from his client namely: (t) a passive 
or retaining lien; (it) a common law lien on 
property recovered or preserved by his 
efforts; (lit) a statuory lien eoforceablo by 
a charging order. Indian statutory law con- 
tains no provision fur the last mentioned lien 
but the other two kinds of lien are availablo 
in India. Tho lien on property recovered or 
preserved by tho efforts of the solicitor is a 
particular lien and not a general lien and it 
is not available for the general balance of 
account between the attorney and his client 
but extends only to the costs of recovering 
or preserving the property in suit. The 
pansive or retaining Ucn is not affcctotl or 
rurtailed by S. 171. This lien enuree in 
favour of tho solicitor in respect of all 
deeds, papers or other personal chattels 
which come into his possession in tho course 
of his professional emplojTiient. This is a 
general lien but with reference to moneys 
recovered by the solicitor for his client, he 
has no such general lien. Whether ho ob- 
tains possession of tho money which is the 
fruit of his exertion or whether it is still 
in deposit in Court, in either case, his lien 
or right to be paid out of those funds is 
eonJiacd to tho costa incurred in reapee.t of 
thoso funds, subject only to this, that ho 
Ijjis tho ordinary rights of set off which one 
creditor has against another. 60 C. 1442 
=140 I.C. 331=1934 C. 341. 

Lien of Wiiahfinoebs. — See 8 C. 312; 
1930 L. 570. Equitable lieu of barrister and 
attorney on money paid into Court. 29 I. 
C. 870=8 L.U.R. 70. See also 4 B. 353; 
6 C. 7. A factor is an agent entrusted 
with the possession of goods for sale. 29 
I.C. 462=1915 M.W.N. 519. Factor— 
.\gent for sale of goods making advances 
against goodsf— Agreement to recoupe ad- 
vances from sale proceeds — Suit by agent 
for refund of advances before actual sale. 
55 I.C. 671=11 L.W. 1. 

llioTiT OP Sale. — A bailee has no right to 
sell the goodt/ bailed, unless such right is 
conferred upon him by agreement of tho 
parlies or by any special statute; on the 
otiier hand, a sale of tho goods bailed to 
him in tho exorcise of his right of lien over 
the goods causes the loss of tho lien. 122 
I.C. 388=1930 S. 36. 

Sec. 172. — Tho method provide<l by S. 172 
of the Contract Act for tho hypothecation 
of chattels is not the only method for creat- 
ing security thereon. They may be hypo- 
thocuted without transferring their posses- 


sion. In such cases the only question that 
arises is whether there was an intention to 
create a security and if there was intention 
to create security, equity gives effect to it. 
44 I.C. 211=22 C.W.N. 758. Sec aUo 59 
C. 667; 10 Mys.L.J. 16. A hypotheca- 
tion not merely of movables' existing on the 
premises at the time but also in res- 
pect of movables which might be 
subsequently acquired and brought there is 
valid, though it is not governed by the T. 
P. Act or by the Contract Act. 59 C. 
1372. An oral or wr.tten hypothecation is 
permitted under the law in India. 9 R. 182 
= 1931 R. 201. In a pledge the property 
.should be actually or constructively deliver- 
ed to the pawnee. Title deeds of property 
are not good.s that may be pledged within 
the meaning of H. 172. 33 I.C. 891=22 

C.W.X. 297. The delivery which is neces- 
sary for a pledge need not be simultaneous 
with the lending of the money. It may be 
actual or manual, symbolical or constructive, 
simultaneous or subsequent. 59 C. 667= 
36 C.^\.N. 263. As to pledge of shares 
or negotiable securities, sec 12 Bom.L.R. 
800. Profits accruing from immovable pro- 
perty cannot be plc<lgcd. Ste 1939 
Lah. 15=41 P.L.R. 239. As to pledge 
of goods retained in tho godowm.s of tho 
pledgor who iigreed not to remove them or 
encumber them without the consent of the 
pledgee, see 50 B. 547=96 I.C. 417=1926 
B. 427. A pledge or pawm according to 
S. 172 lies midway between a loan and a 
mortgage which wholly passes the property 
in the thing conveyed. 33 I.C. 891=22 C. 

W.N. 297. Hypothecation of animals 

Enforceability against third, parties — Off- 
spring of animals — Accession. 10 P.R. 
1915=28 I.C. 230. Neither the T. P. 
Act nor the Contract Act recognizes the 
iion-possessory hypothecation of movables. 
And tho rights and remedies; of the parties 
must be regulated by the Courts according 
to general law of contract. 10 I.C. 869= 

7 N.L.R. 72. A bona fide incumbrancer 
without notice in possession of movable 
property will be preferred to the prior in- 
cumbranccr. A person alleging notice must 
prove It. 28 I.C. 462=7 L.B.R. 336. As 
to distinction between pledge and mortimfr’ 
see ,')9 C. 667. ** ’ 

Secs. 172 and 176.— The rights of a 
creditor who accommodates bis customers by- 
storing gooda for the purchase of which he 
has advanced money uro higlier than thoso 
of an ordinary bailee who has a general 
lien under S. 171 of the Act in so far that 
in the former case there is an implication 
that tho security ahaU if necessary be made 
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1 73 . The pawnee may retain th^e goods pledged, not only for payment of the 
Pa^vncc’s right of retainer, ^ t or the performance of the promise, but for the 

by liirn in icspect of the possession or for the preservation of the goods pledged ^ 

174 . The pawnee shall not, in the absence of a 
contract to that effect, retain the goods pledged for any 
debt or promise other than the debt or promise for which 
they are pledged ; but such contract, in the absence of 
anything to the contrary, shall be presumed in regard to 
subsequent advances made by the pawnee. 

175 . The pawnee is entitled to receive from the 
pawnor extraordinary expenses incurred by him for the 
preservation of the goods pledged. 

176 . If the pawnor makes default in payment of the debt, or performance 

l>a^s•n. , 's riclu where- paw- fl' ‘IT ‘'T respect of which 

nor makes cK lauli. goods were pledged, the pawnee may bring a suit 

against tlie pawnor upon the debt or promise, and retain 
the goods pledged as a collateral security ; or he may sell the thing pledged on 
giving ihe pawnor reasonable notice of the sale. 


Pawnee not to retain for 
debt or promise otlicr than 
that for which goods pledged. 
Presumption in case of subse- 
quent advances. 


Pawnee's riuht as to extra- 
ordinary expenses incurred. 


NOTES. 

efTe< tnal to (llsehrirge the obligation. Tho 
ixisition of the creditor is analogous to 
that of a pledgee. (8 L. 373, Ref.) 31 
IM. .R. 3r).'--Hi30 L. r,7C>. 

Secs. 172 and 178, — As tho law .^fand-s at 
pres' nt in India, a mere deposit of share 
cfTtiticates would not he enough to create a 
valid f»ledge. In order to constitute a valid 
jdeilg'’ tiu're should be such delivery of pos- 
session to tlu' pledgee by virtue of which he 
can efi'i-ctlvcly exorcise the power of sale 
for reall.siug the debt. Though share certi- 
fic.'it(‘s wonitl not bo “goods” within the 
nieauing of 8 s. 172 and 178 of tho Con- 
tirot .\<t. the Act is not cxfiauslivc. The 
j)rinclpl(> that an assignment is neccsKxry is 
rccfigniseil in 8 , 178. T.L.R. (1P41) 

Mad. •n:*=l<J41 Mad. 394=(1041) 1 M.L. 
d. 178. 

Sec. 174 - -Rights of creditor in ease of 
pledge. Srr 120 T.C. 834=53 B. 810. 
I’U’dg( — X’^nlawful withholding of goods — 
Rejiisal to deliver — Acti(^n. 41 A. 04.3= 
55 I.C. 45. In the case of a pledge the 
creditor has two riglds- which are conenr- 
roid, the right to jiroceed against the pro- 
perty not h' ing merely aeccs.sory to the 
right to jjroeeed against the debtor per- 
.sonally, 31 Ttom.I>.R. 088=1020 H. 471- 
Siih.se<|ucnt aalvanees »m pledge of other 
articles — Ijicti against article ordinarily 
plcflged — Suhsecjuent conduct of parties, if 
material. Sot 115 T.C. 380. When there 
was a mortgage of certain shop good.s then 
lying on tlie promises and tho mortgagor 
undertook to keep on the premises stock to 
tho extent of the debt replacing sohl goods 
Ijy new goods, it is not a mere licence but 
an e<juitable mortgage of tho substituted 
good.s and there is complete assignment of 
after-acquired property. It is not neces- 
sary that an equitable assignment should be 


1 1 ^ suit for specific performance. 
17 I.C. 31=C S.L.R. 97. The only con* 
dition is that the goods on coming into 
existence should be capable of identification, 
as to things assigned. (Ibid.) 

Sec. 176. — Conditions necessary for oxer* 
cis<* of pawnee’s right of sale. See 8 L. 
373=101 T.C. 725=1027 L. 408. As to 
rights of pawnee, see 104 I.C. 641. Notice 
of sale — R*'?isonablcnos 8 of, 40 A. 522 = 
45 I.C. 462=16 A.L.J. 300. See also 
.50 C. 067=36 C.W.N. 263. The rights of 
n pledgee under this section either to sue 
on the debt or soli tho property pledged are 
ct>nttirrent rights. 33 I.C. 801=22 C.W. 
N. 207. See aUo 32 C. 27; 27 M. 528; 
22 C. 21. A pledgee is not entitled to sell 
the goods before the amount of the loan 
I)e«'ome 9 due and before effecting a sale he 
must give reasonable notice to the pledgor. 

.30 T.f. 100 to W.R. 81. Ref.) See njso 
114 T.C. 820; 1020 M.W.N. 367. A 

notice to be valid under S. 176 must bo a 
r<*.asonable notice, and it must refer to the 
debt for which the goods wore pledged and 
for recovering which the pledged goods ore 
to be sold. Otherwise if will not bo a pro- 
per notice ns contemplated by S. 176. 
Bom.L.R. 082. When there is- an impro- 
per or wrongful sale by the pawnee, wita- 
out a proper notice of sale ns jeq aired Of 
S. 176 the p.awnec becomes Imblo in a 
mages for conversion to the pnwnor, bu 
sale is not avoided thereby or liable t 
act aside. The correct measure of 
<Ianinge 9 to which the pawnor is entit ^ 
such cases i.a the loss which 
su.atnined, taking into of 

interests in the goods sold at too 
the conversion. Account sales hy 

fneir evidences of the markets* in 

the .sale of tho goods J" ^Ifaccoiint salca 
the absence of proof that tho nccoiui 
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If the proceeds of such sale are less than the amount due in respect of the 
debt or promise, the pawnor is still liable to pay the balance. If the proceeds of 
the sale are greater than the amount so due, the pawnee shall pay over the surplus 
to the pawnor. 

1 77 . If a time is stipulated for the payment of the debt, or performance of the 

promise, for which the pledge is made, and the pawnor 
Defaulting pawnor s right j^akes default in payment of the debt or performance 
to rc cem. promise at the stipulated time, he may redeem 

the goods pledged at any subsequent time before the actual sale of them ; but he 
must, in that case, pay, in addition, any expenses which have arisen from his default. 

^[ 178 . Where a mercantile agent is, with the consent of the owner, in pos- 

Pledge by mercanUle agent. Soo’is or the documents of title to goods, any 

pledge made by him, when acting in the ordinary course 
of business of a mercantile agent, shall be as valid as if he were expressly authorised 
by the owner of the goods to make the same ; provided that the pawnee acts in 
good faith and has not at the time of the pledge notice that the pawnor has not 
authority to pledge. 


LEG. REF. 

1 Ss. 178 and 178-A were substituted bv 
S. 2 of Act IV of 1930. 

NOTES. 

aro incorrect. A mere objection that they 
are not correct is not enough. Mere offers 
to purchnso tlic goods made by others arc 
al.so not conclusive ns to the rates of prices. 
38 Bom.L.R. 982. Certain jewels were de- 
posited as collateral security with the cre- 
ditor for two promissory notes. The pro- 
misee sold the jewels without proper notice 
to ttie debtor and tiled a suit on tho pro- 
missory notes. Held, that as the sale was 
without justification, the debtor was en- 
titled to claim deduction from tho amount 
due on the promissory notes of a reasonable 
value of the jewels deposited, which should 
he taken to ho tho value at the date of suit. 
140 I.C. 422=1933 R. 76. If pledgee 
sells through Court, he can purchase at 
Court-sale. 19 C. 322. This section re- 
quires a notice only when tho pawnee wishes 
to exercise his opinion of selling tho pledged 
goods. If ho chooses to bring a suit upon 
tho debts no notice is apparentlv required 
by that section. 48 I.C. 970;* 146 I.O. 
194=1933 L. 536. 

See. 177. — A pledgor cannot compel ihc 
pledgee to exercise tho power of sale ns a 
means of satisfying or discharging a decree 
which tho latter has obtained against him. 
Rights of pledgor enumerated. 30 L.W. 
898=122 I.C. 37=19.30 M. 364. If a 
pledgor brings a suit for redemption with- 
out tendering tho money to the pledgee 
nnd it turns out that the suit was unneces- 
sary because the pledgee was always ready 
and* willing to deliver up the property 
pledged without suit if the debt had been 
paid the plaintiff will no doubt be made to 
pay the costs of tho defendant but his 
suit cannot be dismissed. But if it turns 
out that in the circumstances which pre- 


ceded the suit it would have been perfeetjv 
useless to tender the money to the pledgee 
as for instance where the pledgee declares- 
in advance his inability to return the pledg- 
ed property in such li case if the pledgeo 
was at fault in putting it beyond lii& power 
to return the goods, the pledgor cannot be 
defeated on account of his not going- 
tlirough a useless ceremonv* of tender. 1930 
M. 364. 

Sec. 178. — Scope and application of sec- 
tion. Sec 40 M. 678=34 I.C. 751=30 .M . 
L.J. 587; 30 Bom.L.R. 470=1928 B. 225; 
159 I.C. 662=1935 C. 769. S. 178 contem- 
plates documents which have a lawful owner 
other than the pledgor. 56 C. 367=119 1. 
C. 23=1929 C. 497. S. 178 has been 
enaeted in order to protect those persons who 
in good faith deal with persons whom they 
know to 1)0 mercantile agents but of the 
details of whose agency they are not and 
cannot be expected to be aware. It is relied 
upon only in cases where tho pledgee is 
aware that the pledgor is a mercantile agent. 
The agent referred to is an .agent such as 
the pledgee might well suppose had power 
to pledge, but if tho pledgee did not know 
him to be an agent at all he cannot have any 
reason to suppose that he had power to 
pledge. If he takes goods from a person of 
whom he knows nothing whatsoever and if it 
turns out that the person’s pledging of tho 
goods >rith him was a criminal offence and 
that the pledgor was a mercantile agent, 
then ho can have no claim to retain the 
property. 176 I.C. 703=1938 Rang. 243. 
Tho words ‘good faith’ in 8 . 178, Contract 
Act, before its amendment bear the same 
meaning ns is given insub-S. ( 20 ) of 8 , 3 of 
General Clauses Act, though in terms that 
sub-section may not apply to any Act earlier 
in date than the General Claoses Act. The 
general rule of English law is also to tho 
same effect. 182 I.C. 25=1938 Mad. 545 , 
A Railway receipt for goods consigned is a 
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IS. 178 

Explanation. In this section, the expressions ‘ mercantile aeent * iinW m 
930 “ ‘ assigned to them in the Indfan Sale of ^ods' 


NOTES. 

ilocuTTUtit of title to goods. 40 B. 630=31 
M . L . .T . 541=43 I. A. 164 (P.C.). See al.io 
30 J.C. 950=38 M. 6C4; 56 M. 177=143 
I.C. 641 = 1933 M. 207=64 M.L.J. 320. 
TTuder S. 178, ;i pledgee may get a better 
title to the goods or documents pledged than 
the pledgor had himself provided the cir- 
cuin&tances set out in the section are satis- 
fied. The burden of proving the existence 
of tho.se circunistanecs is upon the party 
setting up the validity of the pledge. 67 
C.L.J. 276. In interpreting S. 178, Courts 
aUvay.s drew a «listiu<-ti(*n lu-t\voen juridical 
po.ssession and mere custody. In tlie new 
S. 178 the? pledgee is only protected when 
the ])]edg<' is inafle by a mercantile agent. 
19.37 M.L.J. 73. If a person has au* 
tlmrity to sell goods owned by another, he 
is a mercantile agent of that another and 
om-e it is proved tliat he has the consent of 
the owner to sell the goods, it is immaterial 
whether he has obtained that consent by 
fraud or not, and if lie pledges the goods to 
a third party, the pledge under S. 178 is 
valid and the right of the pledgee to hold 
the goods pledged to him is secure even 
thougli the mercantile agent is convicted 
un<ler S. 420, renal ('ode. for cheating. 
19.37 R. 146. A pledgi* of the documents, 
t- fj; railway receipts, amounts to a pledge 
of the good.s. The pledge is not affected by 
the handing over of the railway receipts by 
the pleilgee to the pledgor for the limited 
piirpo.se of obtaining delivery of tlio goods. 

It is only for that pnrposts that the pledgor 
has tlic t(*iiij)orary jiossession, or rather cus- 
tody. of the railway receijits, and the goods 
are in tlic pos.si-asion, order anil disposition 
of the pledgee, 1.52 I.C. 730=19.34 P.C. 
246=68 M.L.J. 260 (P.C.). The railway 
i(*ceipts are ilocuments of title within S. 

3 78 of the Act and the pledging of the 
railway receipts has tlie same effect ns a 
pledging of the goods roprosentod by them. 
Kvon if the doemnenUs of title (railway re- 
ceipts) are regarded as merely tokens of an 
authority to reecive po.ssession, their trans- 
fer for value by way of security for advon- 
res must at least raise an o«piity ns between 
transferor and transfena* entitling the latter 
to an order restraining tlie former from 
him.self claiming delivery of the relative 
goods without producing the receipts. 1934 
P.C. 246=58 M. 181=68 M.L.J. 260 
(P.C.). A railway re^-eipt is a document of 
title and a pledge of the railway receipt 
operates as a pledge of tlio goods, tliough 
by the general law a pledge of documents is 
not prima focie deemed to be n 

pledge of tho goods. The pledgee 
does not lose his right of property 


them to the pledgor or his agents or manda- 
toriCT for the special purpose of convenicat 
deabng wRh the goods by collecting them 
from the Port Trust and putting th?m into 
the pledgee »8 godowns. Such a procedure 
13 tlie usual course of business and is either 
necessary or at least convenient for the 
conduct of the busaness. 65 I. A. 75=ILB. 
(1938) Mad. 360=42 C.W.N. 321=1938 
P.C. 52=(1939) 1 M.L.J. 268 (P.C,). 

Insolvents deposting with Bank— Railway 
receipts with letter of hypothecation— Crea- 
tion of equitable charge 152 I.C. 7.30=11 
O.W.N. 1511=1934 P.C. 246. Set aUo 
64 M.L.J. .320. ‘ * Goods include shares 
in joint .stock companies. 8 I.C. 133=12 
Bom.L.R. 870. See also 30 A. 165. But 
37 I.C. 707; 24 C.L.J. 835. As to 
pledge of .share certificates obtained by mis- 
representation, see 92 I.C. 9=1925 B. 314. 
See oLto 7 R. 55(5 = 1929 R. 320; 9 R. 182 
=1931 R. 201. Wife delivering shares to 
husband for safe custody — Pledge of shares 
by husband with bank — Bank has no right to 
enforce charge against shares. See 1937 All. 
255=1937 .^.L.J. 150. Pledge by manager 
of firm — Conditions of validity, see 1931 L. 
526. The word “person” is not restricted 
to mercantile agents. It includes the own- 
er. 56 M. 177 = 1933 M. 207=64 M.L..T. 
.320; .58 M. 181=1934 P.C. 246 (P.C.). A 
broker in jewellery who is given the jewel- 
leries by their owners for sale is a mercan- 
tile agent. The fact that they wore given 
to broker because of false representation is 
immaterial. Such broker can make n valTd 
pledge provided the pawnee acts in good 
faith and had not at the time of the pledge 
notice that the pawnor had no authority to 
pledge. 151 I.C. 413=1934 B. 198. Tne 
unqualified words ”0 person icho is »n pos.^f.^- 
of any yoods or of any bill of lading, 
are wide enough to cover the o^-ner ns 
well JUS any nicreantile agent. 58 M. 181= 

68 M.L.J*. 260=1934 P.C. 246 (I’ C.)- 

The words ‘ ‘a person who is in possession 
UH «s.'d in S. 178, before its nmendnicnt 
includes nn owner ns well ns a mcrcnntiJe 
agent and are not limiter! cither to tho latter 
or to persona other than the actual owner 
of the goods. 67 C.L.J. 276 (Ca«e^ 
foro amending Act of 1930). A p 
of goods who without notice of the ‘ 

the real owner delivers goods to or to tc 
ordrr of depositor is not Roilty - r 

veri^ion. 37 B. 122=40 I. A. 1 ’ .jj 

J. 176 (P.C.). Shipping-Issue of ^ 

of Lading to shipper namerl m Mnt^ 
ceipta— Same done contrary to 
business— Liability of shipping 
for damages for conversion. 63 O.l. 

=1931 C. 373. S. 179 


the 


ns 

of 


pledgee by parting with the custody scopo of S. 178 but P 

tho railway receipts or by entrusting to tho extent of the pc gor 


does not 1'®/* 


own 
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1 78-A. When the pawnor has obtained possession of the goods pledged by 
. . him under a contract voidable under section lo or 

-g-A, but the contract has not been resc.'nded 
at the time ol the pledge, the pawnee acquires a good 
title to the goods, provided he acts in good faith and without notice ol the oawnorN 
defect of title. ^ 


NOTES. 

notwithstanding the presence of invalidating 
conditions falling under one of the provisions 
to 8. 178. 42 B. 205=40 I.C. 148. A 
party is bound by pledge of his goods by 
nnother who is in possession of them, where 
1 h* not only approves the other’s conduct bat 
urges tho other to pledge them. (Ibul.) 
Consignment of goods— Pledging receipt. 
Pledgt*e, if he acquires title — Fraud. 54 I. 
(?. 224=23 C.W.N. 907. Fraud, meaning 
of. See 27 Boiii.L.R. 514=1925 B. 314; 
1938 Mad. 545; 1937 Sind 33. Pledge of 
goods — Pti^vnor being in posseiwion — T>ir(J 
party ’s fraud — Right of prior hypotht-catee. 
60 C. 262. ‘Possession’ means “judicial 
possession”. 1 R. 199=2 Bur L..T. 241: 
1923 8. 54; 50 I.C. 476=23 C.W.N. 352. 
Sea aleo 12 L. 304 and 33 Bom.Ii.R. 848-= 
3937 A.M.Tj.J. 73. The word ‘possession* 
as used in this section does not include tho 
possession by a gratuitous bailee and .so a 
pledge by him of the thing ia invalid. The 
pledgee must return the thing so pledged, to 
tho original depositor. 61 I.C. 305; 14 8. 
b.R. 175. \Vliat is contemplated in S. 178 
is juridical possession as distinguished from 
bare custody. A gratuitous ba’.l e who 
merely took the jewel from the o^vner mere- 
ly for inspection and return, caunot be 
do<*nied to have been in possession of it 
within the meaning of 8. 178 to enable him 
to make a valid pledge of it. Where there- 
fore tlie jewel is obtained from the lawful 
owner by njeaus of tho offence of cheating, 
and the subsequent consent of tbe lawful 
<*wnor to the pledgor’s retention of the 
jewel os per the contract of sale on credit 
ia also obtained by inonns of fraud amount- 
ing to cheating, the condition mentioned in 
proviso 2 to S. 178 not being satisfied, the 
pledge in favour of tho pledgee is invalid. 
1934 M. 132=66 M.L.J. 361. It is im- 

i msrtihlo even if it were permissible or desira- 
do, to limit or restrict tho natural meaning 
of the word 'possession* in S.s. 178 and 108 
in any way which would be consistent with 
other sections of the Act, or could be based 
upon any dear, consistent and comprehen- 
sive principle. Tho extent of the sections 
should be limited only by giving to the word 
‘possession’ its fullest and widest meaning, 
both natiiraj or ordinary and tochuical or 
artificial, and including both nctunl posses- 
sion ami poB»<*S8lon in law, subjc'ct to the 
provisos therein contained. Wiere there 
-was a contract of sale of ready a80crl.ijn3d 
goods upon credit, and both tho pr'^perty in 
:the goods nnd the right to possession pussoil 

C.C.M.~247 


to the bnyerfl at the date of the contract but 
tho goods, part of which were paid for re- 
mained in tho possession of the sellers who 
pledged somo of them to a third the 

pledgee having no notice of the buyer’s 
interest in the goods. Hdd, that the pledge 
and even if there was a sale, the sale r.ime 
within tho acopo of 8s. 178 and 108 rts- 
pectivoly and as such passed a good title to 
the third party. 56 C. 367=1929 C. 497. 
See aluo 31 Bom.L.R. 434=118 I.C. 796; 
1 R. 199. The assignment of the railway 
receipts has the effect of a pledge of the 
goods themselves; the effect of a pltlge of 
the railway receipt .is a document is to 
give to the pledgee as against eilher the 
insolvent or the Official Assignee the right 
to -receive the goods from the carrier. 56 
M. 377=1933 M. 207=64 M.L.J. 320. A 
pledgee from a hire purchaser acquires no 
good title to the goods pledged. 50 I.C. 
476=23 C.W.N. 352. (12 B.L.R. 42, 

Foil.; 34 P.R. 1902, Dist.) Government 
securitica caunot be pledged except by en- 
dorsement by the owner. 33 I.C. 891=22 
C.W.N. 297. Agent disposing of sewing 
machine— Assistance of Criminal Court not 
to be given. 1 Bur. L. .1. 45 = 1923 K. 

68 (1). Requirements of the Section- 
Juridical posscssiun — Pledgee in posscsKion 
— Suit by rightful owner — Limitation. 40 

M. 678=30 M.L.J. 587. As to .burden of 
proving circumstances making the pledge 
valid being on the person asserting tlwm, 
Jice 67 C.L.J. 276. Fraudulent repre- 
.sentation of pledgor — Pledgee induced to 
part vvitli the articles in order to find par- 
chaser — Articles usc<l to effect fresh pledge 
— Rights of first pledge© not .«ffect- 
ed. 120 I.C. 911=7 R. 556 = 1929 R 320 
See also 00 C. 262=1933 C. 366; 1937 8. .33' 
Wlmro, by way of security for the repny- 
in«»nt of u debt, the goodwill and stoek-in- 
trado of a business were mortgaged with 
power to the mortgagee to realise his does 
by sal© of the mortgaged properties and the 
mortgage© not having exercised his power of 
sale, the movabIe.s forming part of th© stock- 
in-trade were again pledged with another 
person who secured possession, the pledge is 
valid and entitled to priority over the mort- 
gage 36 C.W.N. 263. 

Secs. 178 and 178-A. — Tlu" renson for 
tho insertion of these now sections has been 
explained na fullow's in the StnUrnent of 
Objects and Hensons; — “The object of this 
Bill is to give efft-ci to the roeommendution 
of the Special Oomuiittce, appointed by the 
Oovorumnnt of fndi^ tq examine and draft 
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Pledge where pawnor has oni^ V^ere a person pledges goods in which he 
only a limited interest. only a limited interest, the pledge is valid tn 

extent of that interest. 

Suits by Bailees or Bailors against wrongdoers, 

i8o. It a third person wrongfully deprives the bailee of the use or possession 

Suit by bailor or bailee 

against wronedocr. 1® ^^ititled to use such remedies as the owner might 

- ti, i 

Apportionment of relief or Whatever is obtairied by way of reliefer 

compensation obtained by ^o^^^pcnsation in any such suit shall, as between the 
such suits. bailor and the bailee, be dealt with according to their 

respective interests. 

CHAPTER X. 

Agency. 

Appointment and Authority of Agents, 

182. An is a person employed to do any act for another or to 


NOTES. 

Uio liuhan Sale of Goods liill, that S. 178 
should ht* amended so as to make it con- 
sistent with the amendment proposed by the 
Coiuniittoo in S. 108. Doth the sections 
are cognate and are based on the same princi- 
ple; aiul there has been considerable confl'ct 
of decisions regariling their scope. The 
Special Committee, has proposed to remove 
this conflict in R, 108 by restricting its pro- 
V’siona to sales by persons who are in posses- 
sion of tlio subject-matter of the sale as mer- 
cantile agents only, and the present Bill 
amends R. 178 on tlio same lines.” — (State- 
wfpf of Ohjfot,^ aiul Eeasons.) The following 
is tlio Report of the Select Committoo on the 
^^'11 1 — 'Phis Bill is supplementary to the 
luflian Rale of Goods B II. On the lines of 
the ainomlment made in Cl. 27 of that 
Bdl wo have substituted the w«)rds *‘a mcr- 
c.antilc ngenf’ for the words ‘whore an 

to security of goods'. Wo 

have also suhstitiited tlm worils ‘document.M 
of tiflo to goods’ for the w’ords fl)!!! of lad- 
ing, dock order .... thereby represented'. 
As the expressions ‘mercantile agent’ and 
‘documents of title’ are not defined in the 
Indian Contract Act, 1872, in which this sec- 
tion will remain, wo have added an Explnna 
tion stating that tlioao expressions will have 
the meanings assigned to them in the Indian 
Sale of Goods Act. 10.10. \Ve have also insert- 
•ed a now section as S. 178- A to provide for 
tlie ease of a jilcdge hy a person in posse.ssion 
under a voidable contract.” .Teivels entrust- 
oil merely for safe custody cannot bo subject 
of a valid pledge by the depositee even in 
cases arising after the Contract (Amend- 
ment) Aet of 10.10. 1042 M.W.N. 2.'i=(1042) 

1 M.L..T. 44. Th" plain!iflF brought a suit for 
recover^' of certain articles or their value, 
Rs. no on the ground that tlH*y belonged! to 
h«* (plaintifT) nnd that the first defendant 
got possession of the articles by stealth. It 
was found that they had been pledged with 
tho first defendant by the second dofondant, 


plaintifT'a husband, but that the articles be- 
longed to the plaintilTs, It was not slio^vn 
that the second defendant had any authority 
froni his wife, tlio plaintiff, to pledge tho 
articles. Nor was ho a mcrcantilo agent. 
Ucld, that tho first defendant could not claim 
to recover the amount due on tho pledge 
from tho plaintiff on tho ground that she 
was a bona fide pledgee, and (he pledge did 
not confer any right on lier, and the plaintiff 
wat therefore entitled to a decree. 45 Mys. 
ir.C.R. 342 = 18 Mys.L.J. 457. 

Secs. 178 and 179: Rklative scope. — S. 
171) is an enabling section and musl bo read 
with S. 178. 190 I.C. 790=1940 Sind 177. 

Sec. 179.— 42 B. 205. Where there 
was a contract of sale of goods on credit and 
the property in goods and rights to posses- 
smn passed to the vendee but vendor retain- 
ed possession and pledged the goods to _ s 
third party without notice of the vendee’s in- 
terest in them. Held, that tho pledgees ob- 
tained no right or interest under S. 179 (42 
B. 205, not foil.). 50 C. 307 = 119 I.C. 23 = 
1929 C. 497. Sec aUio 52 M. 405=30 L.W. 
30=110 I.C. 827. Where there is a mort- 
gage of movable property, and tho robvnolc 
property is allowed by the mortgagee to r<r 
main in possession of the mortgagor as osten- 
sible owner, nnd the property is ngn n toon- 
gaged to a third party nnd sold, tho 
mortgagee cannot recover from tho 
mortgagee unless ho can show that 
second mortgagee had notice 
morlf-ngc. S. 179, Cootrart Aof h"’ 
plication to such a case. 190 I.C. 7.»u 

^'sec-’YeD.-Undor S. 180 cither n " 

bnilco of a chattel may mnintam 

respect of it against a v. rirtuo 

by virtue of -21 C 

of his proportv. 43 0. 733 — 21 L. 

..rjsjr ;SS' -d 
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“Agent ” and “ principal ’’ 
dcHncd. 


represent another in dealings with third persons. The 
person for whom such act is done, or who is so repre- 
sented, is called the “ principal.” 


NOTES. 

it merely la^ down goneral principles. 17C 
LC. 675=11)38 Nog. 254. Principal and agent 
— Relationship of. 63 I.C. 521 = 13 L.W. 537 
(P.C.). Agency need not be created expressly 
by finy written document and can be inferred 
from tho circumstances an<l the conduct of 
tho part es. 1.32 I.C, 43 = 10.31 A.L..I. 225= 
1931 A, 372, Per Pal, J. — The definition of 
an agent in S. 182 of tho Contract Act docs 
not limit (he employment of an agent to one 
by the princ pal only. It will include an em- 
ployment by any authority authorised by law 
to make tho employment. 7.3 C.L.J. *350 = 
1941 Cal. 643. Definition of agent given in 
8. 182 is very wide and cmbracca a servant 
pure nn<l simple. All tlie agents therefore 
«innnot bo placed in the same category. 176 
I.C. 075=1038 Nag. 254. Relationship of 
principal and agent dis ingu'shed from that 
of sub-contractor. 130 I.C. 54 = 1030 L. 1002, 

‘PkkRON' — iKCI.UDES JOINT HINDU FAMII-Y. 
— Thero s no doubt that the word 
used in S. 182 and other cugnnto sections of 
tho Contract Act includes a joint Hindu 
family and tlv'rt'tore an agent can be employ- 
ed on behalf of such family. 150 I.C. 151 = 
1034 A.L.J. 403 = 1034 A. 553. 

Test.s of Aokncy. — See 12 C.\Y.N. 28. No 
consideration is required to support agency. 

3 C. 300. Bonam dar is not ngent, 5 B.H.R. 
237; nor committeo of lunatic. 20 15. 61; 
nor guardian of minor. 20 B. 01 ; nor mana- 
ger of io'n: Hindu family. 22 A. 307; 26 M, 
544. Minor may be ngent. 3 Bom.B.R. 024. 
Every act of tin ngent in tho course of his 
employment on behalf of his principal and 
within tho apparent scope of hig authority, 
binds the pr'iicipal unless (ho agent in fact 
is unauthorized to do that act and the per- 
son ileal ng with him hag iio*ice of the same. 
24 I.C. 209. Srr also 43 C. 833 = 34 I.C. 807. 
Tho uso of tho word 'agent’ in a genorul way, 
loosely without specifying the purpose of tho 
agency does not help to determine wheMior a 
fforson is an ngent. 21 I.C. 322 = 14 M.L.T. 
249. Conimission ng'’n‘« nro ng'n's within 
8. 182, but arc not ugeats puro and simple. 
They aro ngen's up to a po nt and to that 
extent they s^and in a position of active eon- 
fidenco towards their principals, but bi^yond 
that they arc not agents in tho real sense of 
the term and (ho relationship between tho 
parties from then on is one of debtor nnd 
cr.'ditor. 176 I.C. 675=1938 Nag, 2.34. 
Where a person receives goods from another 
iis a commission ngent nnd then sell.s them 
for him, ho is an agent up to a cor*nin point 
That is up to tho date of tho sale. Thereafter 
whether ho s'.ill eonlinues as an ngont or 
the relatioiLship is (hat of a debtor and credi- 
lor depends on whether (lio commission ngent 
when ho sells has authority to sell in his own 
numo and whether ho has authority ip his 
own *0 e p vel'd tlfl**. Tf he has 

Hiithority to sell nnd also authority to pass 


a valid title in his own right ho is acting as 
a principal vis o vis tho purchasers and not 
merely us an agent and llierefore from that 
point on, ho is debtor of the crstwh le prin- 
cipal and not merely an agent. Whither th's 
is so or not nius; depend on f.aels in each 
particular ca.se. 176 I.C. 075 = 19.38 Nag. 
2.>1. llnless authority to act is conferred ami 
accepted, more settlement of tho terras of 
remuneration does not contirute a contract 
of agency. A comm ssion agent is not in law, 
tho agent of all persons and firms, whoso 
business ho occasionally transacts, 50 I.C. 
146; 12 S.L.R. 93. The agency is only with 
reference to specific sales or purchases mado 
under the directions of the principal. (Ibid.) 
In order to entitle a broker to h s commia- 
8 on, he must prove ci'her that the transac- 
tion lias been completed or that, if it is not, 
the non-completion wag due to default on the 
part of the principal. See 24 Bom.L.R. 847 
= 1022 Bom, 433, and cases referred to there- 
in, A broker ig the agent of the person for 
whom ho ac‘s. Unlike the factor he is not 
cntrustcil with the custody nnd the apparent 
ownerslrp of tho goods, but he is merely to 
offoct business on commission on the sale 
resulting from his efforts. Whore the con- 
tniet is not in writing, terms nro to bo 
inferred from conduct of the parties. 39 A. 
81=36 I.C. 371. Per Woodroffe, J.— A 
broker is tho agent of both parting and his 
contract is one of employment only so long 
.as ho adheres strictly to his position ns a 
broker by confining himself to the busin'^ss 
of negotiation, 42 C. 1050 = 19 C.W.N. 62.3. 
Broker — Liabdity of. in principal’s contracts 
— Calcutta jut^ market — Custom of, 50 C. 
12=192.3 C. 419. Sub-broker receiving 
money from constituents nnd misappropriat- 
ing — Payment to broker for other transac- 
tions— Suit for money. 25 Bom.L.R. 1014 = 

48 B. 20. An Honorary Treasurer of a Sub- 
scription Committee is not its ngent and not 
liable for gross negligence in not cash- 
ing a cheque passed by a donor. 36 A. 268 = 

23 I.C. 600 . The definition of an ngent in 
S. 182, is wi<]c enough nnd covers a person 
employed to sell unredoemeil articles from 
a pawn shop on behalf of tho employer. Such 
a person although a sen-ant or a shop assis- 
tant, ig an agent of the employer in the 
mutter of selling such goods. 176 I.C. 703 
= 39 Cr.L..T. 784=19.38 Rang. 243. Del ore- 
dcre agon's — C rtified brokers of the Bom- 
bay Native Stock nnd Share Brokers’ Asso- 
ciation are such. 23 Bom.L.R. 1144 = 46 B. 
489. Pakla adalia — Position of 52 IC 519 
=21 Bom.L.R. 783; 19 LC. 29; 15 fiom.L. 

R. 85. A pahka adatia ig a spoculnt'vo tran- 
saction and not a wager. The rights and 
liabilities of pakka adatia nro well settled 
nnd ho has a riuht to be indemn'fi'd by the 
seller. 42 B. 373 = 34 M.L..r. .305=45 I.A. 

29 fP.C.). Agency pakka adatia — R-’lntlnn 
which constituents. 37 B. 347 = 17 I.C, 152. 
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183. Any person who is of the age of majority according to the law to which 

Who may employ agent. agent mind, may employ 

184. As bctw.cen the principal and third persons any person may become 
Who may be an agent. ail agent, but no person who is not of the age of majority 

1 -1 , . . . sound mind can become an agent, so as to 

contained^^^ ^ principal according to the provisions in that behalf herein 

Consideration not necessary *^ 5 - No Consideration is necessary to create an 

agency. 

expre'sTcd or rmp";;!: impHed^^'" ^^ent may be expressed 

1 87. All a uthority is said to be express when it is given by words spoken or 


NOTES. 

According to the ordiutiry practice in Bom- 
bay tlio pakko nilation wouhl be entitled to 
call for margin if the raise or fall in the 
market juatitied aucli si demand. But the 
<*nns li<8 on flio pukka atlalia to catsiblish the 
circumstances which justify the exercise of 
such powers. 29 Bom.L.R. 147=1927 B. 125 
(28 Bom.Ix.H. 1488 (P.C.), Rel. on.] .\jjihat 
gurnaata collecting fees for Dcslimukh of vil- 
lagi* — Agent not trustee of Dcslimukh »S’cr 
41 Bom.L.R. 215 = I.L.R. (1939) Bom. 154 = 
1939 Born, 12(». A broker can idaim i-ommis- 
Sion if ho brings about a sale, but he ean 
also claim it if ho brings about the transac- 
tion to the st.age of an agreement to sell and 
then tho transjiction faiLs because the pur- 
chaser dniws back. dO 727. Broker— Con- 
tract falling through owing to default of 
principal— Right to brokerage, 12 Bur.L.T. 
(58 — 51 r.C. 582. Broker — Commission — 

Right to — Completion of trnnssiction — Failure 
of one of the parties to complete tho con- 
tract— Effect of. 24 Bom.L.R. 847 = 1922 B. 
4:1.3. Sn- al.so 19.35 Peah. 56; 56 C. 262 = :i.3 C. 
W.N. 179; 19.30 A. 545. partner who docs 
an act for tho firm is an agent for the firm, 
but ho is not an agent for flic partners. 10 
I.C. 250=:15.3 P.L.R. 1911. A person con- 
tracting to purchase property and jiromising 
<lumages on default is not an agent of the 
promisee. 50 I.C. 69 = 9 L.W. 312. There is 
nothing in the Contract Act to prevent a 
servant from being an agent if ho is employ- 
ed ns such. 123 I.C. 228 = 19.30 S. 142. Com- 
mission — Suit for — Limitation 39 A. 81=36 
I.C. .371; 73 I.C. 14.3=1923 L. 473. The 
question of agency is a mixed question of 
fact and law very largely depending on tho 
evidonci* in the particular case. 1930 M.W. 
N. 729. 

Sec. 183.— C/. S. 11, supra. See 29 C.W. 

N. 422 = 86 I.C. 571=1925 C. 600. 

Sec. 184.— Under S, 184 a minor can act as 
an agent of a firm and any contracts entercil 
into by such a minor as an agent arc binding 
on the firm. And they are equally binding 
on tho minor if ho <lul not give notice of the 
repudiation within a reasonable lime after 
attaining majority. 45 I.C. 17=17 P.L.R. 
1918. Scc aiso .3* Bom.L.R. 627. A minor 
agent is not responsible for loss arising from 


the negligence of his guardian. An infant 
cannot be made liable for a tort arising out 
of contract where the contract is not bind- 
ing upon him. 43 I.C. 923. 

Sec. 186. — No consideration is ncccssar}’ 
to create an agency. 114 I.C. 321 = 1929 L. 
182. 

Sec. 186: Scope .\nd Applicability op 
— Unrlor S. 186, Contract Act, the autho- 
rity of an agent may be express or implied. 
^\ here it is not expressed, tlie question whe- 
ther the agent had or had not authority to 
act in a particular matter on behalf of the 
principal lias to be decided according to tho 
circumstances of each case. 11 O.W.N. 880. 
If an agent enilowod with very wide powers 
and authorized to buy and sell property, to 
«!eal with Government and to pay revenue, 
contracts a loan on behalf of his principal, 
which the latter did not repudiate when it 
camo to his knowledge, the principal is bonnd 
by the <lebt and must pay it. 39 I.C. 225=1 
Pat. L.W. 340, The binding character of a 
eonfrnct entered into by an agent depends on 
the measure of the authority that may be 
implied by tlie facts and circumstances of 
tho case. If. is not enough to show that tho 
agiuit mis generally permitted to carry on the 
management of tho debuttor properties on 
behalf of his mother, tho shebait, who never 
interfered with tho acts of her son in whom 
slie lm»l full confidence. Where tho quostiOT 
is if a contract to lease debuttor properties ^ 
binding, it must bo shown that the contract 
is one of a class of acts delegated to the 
agent or that tho particular contract in ques- 
tion was nuthorize<l either expressly or im- 
pliedly bv tho shebait. 36 C. W.N. 1108. 
a married c«mple Hvo together and the imfr 
band nct.H alone in dealing wilh joint pwpe^ 
tv, he acts os tho wife's agent 
her interest ns well ns 

sumption is rebuttable. ,>onsti' 

L.T. 115. (.3 L.B.R 66. Rel.) What 

tutes agency. C. 541. ^^35 O. 

3bC8, 186 and 187* — 155 LC. loU 
W.N. 490 = 1935 O. 305. 

Sec. 187.— IVhere an act 
done under a powor of attorney 

as being in e.xc«w of a fai^ 

by tho power, it must be shown 
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DcBnittons of express and written. An authority Is said to be implied when it is 
implied authority. to be informed from the circumstances of the case ; 

and things spoken or written, or the ordinary course of 
dealing, may be accounted circumstances of the case. 

Illustration. 

A owns a shop in Scrampur, living himself in Calcutta, and visiting the shop occasionally. 
The shop is managed by B, and he is in the habit of ordering goods from C in the name of A for the 
purposes of the shop, and of paying for them out of A's funds with A's knowledge. B has an impli^ 
authority from A to order goods from C in the name of A for the purposes of the shop. 

i88. An agent having an authority to do an act has authority to do every 
Extent of agenf, authority. ‘'“"S which is necessary in order to do such 

HCt» 


An agent having an authority to carry on a business has authority to do 
every lawful thing necessary for the purpose, or usually done in the course of 
conducting such business. 


NOTES. 

constructiun of tho whulo instrument, that 
tho authority in quostion is to b»? found with- 
in tho four corners of the instrument, either 
in expri'ss terms or by ueeessarv implication. 
43 C. 527 = 43 I.A. 4« = 30 .M.L.J. 232 (P.C.) 

A.C. 170, Foil.] see also 24 13. 3C0; 
21 M. 274. Tlio mere fact that the prin- 
oipnl did not receive the benefit of the tran- 
saction dooa not rid him of liability. In tho 
etise of a Nattukottui Chetli tiioney-leu»ling 
buHini'SS an agent who has authority to bor- 
row and to lend to others, has an implied 
aulhoriiy to pledge tho credit of the firm 
for the purpose of obtaining or securing ud- 
vaiK-es from others to tlio customers of tho 
firm. 43 C. 527 (I’.C.). supra. Husband when 
liable for wife’s debts, t) A. 147. A toll 
contractor of a Munieipulily though he ls 
referred to as a "lo.'^aee’' of tolls under the 
Municipal Regulation, collects the tolls for 
and on behalf of tho Municipality under the 
express authority vested in him by the Muni- 
cipality, and is an agent of the Municipality 
within the meaning of S. 182 of tho Contnict 
Act. The Municipility can ihorcforo be sued 
by n person fiom whom lolls have been 
wrongfully and unauthorisedly levied and re- 
covered through the contractor. It cannot b“ 
contcnilcd in such a case that thoro is no 
privity of contract between the Miinicipnlitv 
and the person from whom tho tolls are levied. 
15 My8.L..T. 480. A person claiming against 
the principal for an act of h'a agent must 
show that tho act done was within the scope 
of tho auhority or ostensible authority held 
or exorcised by the agent and this can ho 
shown by practice as well us by a written in- 
strument. In a suit for tho price of goods 
supplied on credit to the defendant through 
his s<‘rvQnt8, tho pluintilT, therefore, must 
show in the ubsoiice of express written autho- 
rity a course of iloaling by which it was ^ 
practice for goods to bo supplied to him 
through his servants in the course of their 
omployinent. If ho shows such a practice, it 
will be DO answer for tho defendant to say 
that particular items of goods did not reach 
him once the plaintiff has established that 
they were supplied to his servants for his 
use. 1937 P.W.N. 30 = 1937 Pat. 520. MHiere 


in a communal triruhle an agreement was 
arrived at and it was signed by certain re- 
presentatives of both tho factions and sub- 
sequently the members of the community 
also acted upon tlie same, hfUl, that the re* 
prt^sontativc eharucter of the 8 gnatories 
could bo inferred. 27 A.L.J. 1083 = 1929 A. 
519. 

Secs. 187 and 188. — Where tho agent’s 
authority is defined in writing, it is doubtful 
if S. 187 of the Contract Act can be relied 
upon for it is well settled that where an Act 
jiurporting to bo done under a power of attor- 
ney i.s challenged ns being in excess of the 
nutliority conferred by tho power it is neces- 
sary to allow that on a fair eonstruction of 
the whole instrument the authority in ques- 
tion Ls to be found within the four corners of 
the instrument, eitlier in express terms or bv 
netsssury implication. Tho limits of neccs- 
.sary implication are iadicoted by S. 188 of 
tho Contract Act, Where there is no justifi- 
cation for the borrowing by the agent on the 
ground of necessity or with reference to tho 
msunl courst) of business the principal cannot 
be held liable on the footing that in borrow- 
ing the ngent has acted within tho limits of 
his authority. But then* is a well-establiah- 

rule of equity based on the theory of un- 
just enrichmeni, namely, where by any 
wrongful or unauthorized act of the ngent the 
money or property of a third person comes 
to tho bands of the principal or is nppUoil 
for his ben*'fit, tho principal is liable jointly 
ami severally with tho agent to restore the 
amount or the value of tho property. Tho 
absence of other funds in the hnmls of tho 
agent at tho time of the borrowing is not a 
necessary condition of the creditor's right to 
relief against the principal. This equitable 
rule is not excluded by the Contract Act. 
1938 Mad. 900= (1938) 2 M.L..T. 088. Con- 
tract by power of attorney agent in rospoct 
of property of principal and for considera- 
tion benefiting principal — Deed reciting that 
it is executed us authorised agent of another 
— Signature not us agent — No personal liabi- 
lity. 40 L.W. 851. 

Sec. 188: Althouity ov Aoe.nt. — Autho- 
rity of Agent — Construction of. .39 C 508 
= 13 I.C. 705=10 C.W.N. 593. (On appeal 
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Illustrations. 


tS. 188 


ador t iny IcKal ProcerlcLa’ry''fof the' of re ^ may 
charge /or (he same. wvcnng me debt and may give a vaii dii 

timhcr^nli v 


^ NUTKS. 

from 10 I.c. 80o). Authority of aijem 
in inmiey-lenclmp: business to purchase 
al.arcs. 1927 M.W.N. 118; to vaL leans 

0-0 1 PfincipaPs business. 2 Luck. 
^o.{-U)J7 O. 41; JO suo on behalf of undis- 

ino7\r'oL^''''\ “i* = M.L.J. 33 = 

in..7 M. .,01, Authority of affcnt— Power-of- 

atforney— Cons-ruction of- T.imitation of 

author, y. 2 P.r..T. (;on = .n I.C. 175. Sre aUo 

7 Rnr.L.T. 129 = 23 I.C. 51(3. One of the 

Artu-lcs of Association of a Company pro- 

del^o/^V. r»ector3 could not 

debate (heir power to borrow. Another 

Article ffave extensive powers to the manaff- 
infT affent to conduct an«I mana^jc the business 
and !i/T:iirs of (he Company and enter into 
eontrac»s and do fhlnij.s necessary or de- 
siralde m the mnnagoment of the affairs of 
the Company. The affcnt. effected a n^orJ- 
jrafTo in onler to meet th« urgent require* 
TTients of the Company. Ruhsequently the 
repors of the Direc'ors showed the loan as a 
Breured debt. /Ir/d. (j) (he articles 

should he read tocrcther and that the power 
of entering in o contracts did not inclmP a 
poiver to contract loan. (2) that the managing 
Agent had, however, under the general law. 
the power to contract the loan in question 
being faced wi'h an cmerg'niy. and f.?) that 
the n,rccto-a had rat tied the’loan by means 
of their report and that the Company could 
not escapo hahilifv on the ground that their 
manag ng Agent liad no authority to raise 
the loan. 1.34 I C. 244=1031 AJ.-T 103R. 
Anthomy of ag nt— Principal and agent— 

UnM heyom] scope— When principal 

paries. 30 I.C. 003 = 10 SL 

Toai“’ 244 = 1031 A.L.J.' 

1038. An agent nof authorized to compro- 
mise cannot b-nd his principal by any com- 
promi.se cffecred by him. 00 PR. 1014 = 24 1. 

' . 0.10. An agent nuMiorized by a powor-of- 
attorney only to colPet doh‘g has no niitho- 
r ry to realize their value, or. any part of it 

ov gelling them. 35 M.L.T .Ogl =41 M 003 

If the power-of-atJorncy does not authorize 
tho agent to carry on a hiis-ne.os except with 
I'mitatmns. any net done bv him in exc'ss of 
micl, power will no* bind the princ pal. 41 1. 

C. t,_l — 0 L.W. 417. The plaintiff from whom 
money was borrowed by tim defendant's 
agent without authority, ig entitled to receive 
Ills amount to the extent of the ben'’fit 

prmoipnl. 32 T.C. 70.3 = 1015 
Ai.W.N. 701. An agreement by an agent to 
pay reasonable interest for goods purehafied 
on credit is binding on principal. 20 I.C. 

• (1 C.L.J. 100, Foil.) An nj;en! who hns 

flower to a gn his nam'* does not necessarily 
mean that ho has full powers necessary for 

P»-«P''rly. 10 M.L.T. 304 = 12 

o03, 

Power op Attoiwey.— A power of attor* 


sipi". 7 Si its;irs’‘z 
? f .H“ r ” S 

i.U py. Power-of-aitorney should he 
construed strictly. 23 M.L.J. 595 = 17 LC 
139 A poxver enabling an agent to carry on 

t o business of a firm does no: entitle him to 
» f *** <l’ssolut.on of the firm. A suit m 
nihtituted should not be dismissed but should 
be allowed to bo amended by requiring the 

W0 = rBur.rT 202.'‘®“ 

Co.VNECTED Acts.— A n ngon: authorzed to 
receive money for the principal may bo pro* 
Slimed to bo also authorized to do every law- 
nil ami necessary thing connected with it. 37 

liSl [43 C. 527 (P.C.) 

wt-J. Whore a person has been authorised 
to receive refund of octroi du y from the 
Rlun cipal Hoard cannot be deemed to have 
also the authority to adopt nnv legal process 
ior recovering tho amount. A right to re- 
ceive is different from a right to recover. 
1939 A.L.J. 897 = 1939 A.W.R. (H.C.) 631 = 
1939 All, 623. 

Iksckan'Ce.— 2V commission agent purchas- 
ing goods insuring them under instructions 
from the mercliant, has an insurable interest 
in the gooils and can recover the money 
under the policy in case of loss. 36 B. 484 = 

12 I.C. 897. It is quite possible that an agent 
ni ght make himself responsible for loss or 
damage to goods belonging to his principal. 
Tlicre is no'liing in law which would prevent 
an agent undertaking to be an insurer of 
goods consigned to h^s care prov-dod that 
there is consideration for that insurance 
rind this consideration would have to be 
something ou^side the terms of (he employ- 
monf at the ordinary rate. 1930 R. 332 (2). 

L.^NDLoan AND AORNT. — IVlioro tho agent of 
a lamllord has no nuthor'ty to crenfo pecuni- 
ary liability on his behalf, no personal decree 
could b'^ passed against tho landlord. 16 I.O. 

9S)0. The question of the nu horify of an 
agi’nt to bind h'S landlord hns to be decided 
on th'' facts of each case. 35 I.C. 81. 

Po.sT OKFtCR. — ^V'here the person entitled 
to pnymen*. requests tho payment by meoB* 
of a money or<lor, tlio Post Office is the 
agent of that person and no^ of the sender. 

(Cf.) Pos>nI niles wh>h allow tho sc^er 
of a money order or o^hcr article to rec^ 
it before actual delivery. 33 I.C. 723 — 1 
L.J. 236, . 

Ir r.KOAL OR VOID C0NrRArT.-~Agent r«e 
ing money on principal’s behalf undw 
or void cintract is liable to account to 

j.rtncipal; nlso nn Jj, V,riii- 

withoiit making full .'I'* gSme. 

. ipid is liable to account to him for tho sau* 

10 LC. 161 = 15 C.W.N. 408. 
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i 8 g. 

Agent’s 

«mergcDcy. 


(a) 

(*) 


An agent has authority, in an emergency, to do all such acts for the 

purpose of protecting his principal from loss as would 
authority m an done by a person of ordinary prudence, in his own 

case, under similar circumstances. 

Illustrations. 

An agent for sale may have goods repaired if it be necessary. 

A cons'gns provisions to B at Calcutta, with directions to- send them immediately to 
C at Cuttack. D may sell the provisions at Calcutta, if they will not bear the journey to Cuttack 
without spoiling. 

Sub-Agents. 

igo. An agent’ cannot lawfully employ another to perform acts which he 

has expressly or impliedly undertaken to perform 
When agent cannot delegate, personally, unless by the ordinary custom of trade a 

sub-agent may, or from the nature of the agency, a 
sub-agent must, be employed. 

igi. A “sub-agent’* is a person employed by, and 

*' Sub-agent ” defined. acting under the control of, the original agent in the 

business of the agency. 

ig2. Where a sub-agent is properly appointed the principal is, so far as 
Representation of principal regards third persons, represented by the sub-agent, 

and is bound by and responsible for his acts as if he 
were an agent originally appointed by the principal. 

The agent is responsible to the principal for the 
acts of the sub-agenc : 

The sub-agent is responsible for liis acts to the 
agent, but not to the principal, except in case of fraud 
or wilful wrong. 

ig3. Where an agent, without having authority to do so, has appointed a 
. ^ person to act as a sub-agent, the agent stands towards 

«.l>.agc„l appm°mcd ;Ji.houJ of a principal to an agent, 

authority. ^^d IS responsible lor his acts both to tlic principal and 

to third persons ; the principal is not represented by or 
responsible for the acts of the person so employed, nor is that person responsible to 
the principal. 


a ••• --- — 

by sub-agcnl properly ap- 
pointed. 

Agent’s responsibility for 
sub-agents. 


Sub-agent’s responsibility. 


1 g4. Where an agent, holding an express or implied authority to name anothej 


NOTES. 


See. 192. — Agcut liable to the principal fo: 
the sub-ageat’s fraud. 43 I.C. (399 = 19 Bom 


Sec. 189. — S. 189 is meant to protect tho 
agent, if for tho purposes of safeguarding 
tlio intorcsts of liis principal, tho agent docs 
certain acts without any express instructions 
from tho principal. In such a caso the agent 
is exempted from all liability, if his uc:b are 
tliu acts of a man of ordinary prudence and 
are performed at tho time of an emergency. 
Tlio agents aro ordinarily expected to carry 
out tho instructions of their principals in all 
rewpeets. If, however, tho goods arc perish- 
able or perishing, tho agent is entitled to 
deviate from his instructions as to the time 
or price at which they aro to be sold. If 
tho principal thereafter sues the agent for 
damages as a result of his selling tho goods 
without tho prlncipars instructions, tho agent 
is protected under 8. 189 of tho Act. 42 P. 
L.Il. 393=19-10 Lull. 412. Power to enter 
into forward contracts. See 10 I.C. 895, (On 
appeal, 13 I.C. 705=39 C. 5(J8.) 

Sec. 190. — As to appointment of sub-ogcut, 
sec 1 Bur.L.,r, 219=1023 R. 84. 


L.U. 948. See also 1930 P.C. 274 (P.C.). A 
sub agent Is not liable to account to the prin- 
cipal except in case of fraud or wilful wrong. 
I.L.R, (1937) 2 CJal. 124. There is no privity 
of contract between tlio principal and tho 
sub-agamt under 8. 192. 2(3 I.C. 822; 27 it 
L,J. oOl. Every agent who employs a sub- 
agent is liable to the principal for money re- 
ceived by the sub-agent to the principal’s use, 
uud is responsible to tho principal for the 
negligence and otlUer broaches of duty of 
iho sub-agent in tho course of his employ- 
ment. [liaekcrcy v. Hainsays, (1843) 9 C. 
& F. 818 and llt’yt'rstv\n v. Eastfm Agency 
Co., (1885) 1 T.L.R. 695, Rcl. on.l 1930 P.C 
274. See also 1930 8. 247., 

Sec. 193.— iSVf 19 Bom.L.R. 948: 17 B 
307. 

Sec. 194. — Generally on agent cannot with- 
out authority from his principal devolve upon 
another obli^tions to tho principal which he 
has himself undertaken to fulfil. But ia 
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Manual 


Relation between principal 
and person duly appointed by 

agent to act in business of 
agency. 


.imperial Acts). 

person IS not a sub-a^ent hiir^« ^ accordingly, such 
for such part of the oV tTe 

Illustraiions. 

purpose B names C, an*^uctioncw/to conduc^tL^^^^ ^ploy an auctioneer for 

for the conduct of the sale. tonauci tnc sale. C is not a sub-agent, but is AU agent 

B imtrLL ATsXc'iiS-,V tXtgal' proceSgt agaX?X&'’co” .4 from Cand Co., 
D IS not a sub-agent but is solicitor for A. ^ ^ ^ ^ recovery of the money, 

195- In selecting such agent for his principal, an agent is bound to exercise 

the same amount ol discretion as a man of ordinary 

Hnef exercise in his own case ; and if hi 

does this he is not responsible to the principal for the 
acts or negligence of the agent so selected. 

. . Illustrations. 

rrputatlo'n to chloT a f.’io for",5''“ Th^" '“-'yor of good 

ou. lo bo u„seawonfr;a"Ti/°o,f /i^VorbT 

in good crcdnX''sa"dfc‘’g?odro1’J‘ rdtnows'?£e’“''^ ,i 

The auctioneer aficrvvards^beSmL incrSl I auctioneer to receive the proceeds of the sale, 

responsible to A for the proceeds. " without having accounted for the proceeds. B is not 


Agent’s duty in naming such 
person. 




Right of person as to acts 
done for him without his 
authority. Effect of raiifi. 
cation. 


Ratification. 

196 . Where acts arc done by one person on behalf 
of another, but witliout his knowledge or authority, he 
may elect to ratify or to disown such acts. If he ratify 
them, the same effects will follow as if they had been 
performed by his authority. 


NOTES. 

speeml circumstances it is pormissiblo for 
the agent to appoint a substitute who would 
bo respoDfliblo to the prineipal in tlio same 
way .'US the agent himself. Where n banking 
conoern i.s appointed an agent with very wide 
p<»wers in the matter of letting out certain 
buildings in the city, it can well bo inferreil 
mat the concern had authority to appoint 
another to act for the principal and the per- 
son so appointed is accountable to the prin- 
cipal. am A.L.J. 37 = 19.39 All. 188 In 
spite of the cxiateneo of a. 194 of tho Con- 
ract Act, branch banks do not rccopniso nor 
e.arry out instructions given l>y clients of 
other branches unless they have been definite- 
ly instructed to do so; as an net of courtesy, 
one branch may try to oblige tho client of 

• inother braneh !»y making enquiries, otc. 
tor practical purposes and so far as their 
oDiigationg are eoneerneil tho branches do 
not recognise any liability whatsoever to 
carry out instructions from tho clients of 
other branches unless tlieae bo properly con- 
veyed through tho branch bank with which 
the client deals. This is a universal prae- 
tieo and tho Court should tako cognisance of 

• t. 102 r.C. 788=1927 L. 502 (2). On this 
action, sre also 120 I.C. 284 = 1929 L, 536; 
121 r.C. 036 = 19.30 C. 10; 14 P. 560. 

Secs. 194 and 196. — Appointment of sub- 
agent Principal nominating person and 
having control — Liability of agent when no 
^scrction is g^iven to him in nominating^ sub- 


agent. 1930 C. 10 = 56 C. 686. 

Sec. 196. — Effective ratification necessarily 
involves knowledge of all the material facts 
on tho part of him who ratifies. 1930 P.C. 
278 (P.C.). S. 196 refers to contracts 

which have been entered info by persons on 
behalf of others without their knowledge or 
authority but not to contracts which have 
been expressly forbiilden by law. An option 
of ratification under tho section can bo hold 
to be capable of being exercised within a rea- 
sonable time of tho act puiporfod to be rati- 
fied and not after tho expiry of the period 
for which tho option was open or long nftw 
tho expiry of the period, if nny, for whi^ 
the contract was to relate. I.L.U. (1^^*' 
Mad. 928=170 L.W. 440=1939 Mad. 957. 
The right of a principal to ratify nn un- 
nuthorisivl not of his agent under 3. 196 is 
(•(•nfined to eases where the agent purports 
fo net on the principal’s behalf and not 
ivhrre the agent acts on his oivn behalf wit“- 
»ut authority, or contrary to 
lircettons and on behalf of the 
iT.L.J. 497 = 34 I.C. 760. Srr • 

=1923 L. 100; 33 P.B. 3913 = 10 I.C. 9o0, 

:8 r.C. 135 = 28 M.L..r. 399 (35 M 

1910) A.C. 230, f76?'4« I- 

5 r.A. 48; 3 A. 832; option of 

!. 959. To constitute n conditions 

cts a priori unauthonsod, th^e ^ 
lust exist: (1) tho acts JTprinei- 

or and in the name of the Pg j^p^ledgo 
al and (2) there most bo a fuU w 
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. 197, Ratification may be expressed or may be 

^ cxprcs- implied in the conduct of the person on whose bciialf 

the acts arc done. 

Illustrations, 

(a) At without authority, buys goods for B. Afterwards B sells them to C on his own account ; 
B's conduct implies a ratification of the purchase made for him by A. 

(i) ^,withoutfi'jauthority, lends B’s money to C. Afterwards B accepts interests on the 
money from C. B’s conduct imphes a ratiheatiqn of the loan. 

198. No valid ratification can be made by a person 
whose knowledge of the facts of the case is materially 
defective. 

*99* A person ratilying any unauthorised act done 
on his behalf ratifies tlte whole of the transaction of 
which such act formed a part. 

200. An act done by one person on behalf of another, without such other 


Knowledge requisite for 
valid ratification^ 

Effect of ratifying unautho* 
rised act forming part of a 
transaction. 


NOTES. 

ot what ihoso acUi were, or such an unquali* 
Hed udupliou tiuit tho iufurcuco may proper- 
ly be drawn that the principal intended to 
take upon himself the ivaponaibility for 
such acta, whatever they were. Katiiicatiou 
relates back to the time of inception of tho 
trunsuctiuu and has u complete retroactive 
eUicucy. 03 C.L.J. 80 = 1030 C. 87. Guar- 
dian's lease — liutificalion, receipt of rent 
whether amounts to. See 40 C.L.J. 441 = 
103 1.0. 522 = 1037 0. 700. Tiiere can bo no 
ratiticutiou of u void truuauctiou. 0 M.L.J. 
1U4; 100 I.O. 839 = 1027 N. 214; 34 C.W.N. 
135 = 1029 0. 012. A mortgage executed by a 
gfueinl agent holding a powor-of-attorney, 
whicli did not authorize to execute niurt- 
gagi's is operativo if acted upon, ami rutitied 
by the princ.pal and cannot be trcitted ua 
being void ah initio. 19 A.L.J. 827=44 A. 77. 
Contracts made by agents of corpuraiions 
how far binding — Doclrino of purt-perform- 
imco when uppliea. 23 C.L.J. 20=20 C.W.N. 
370 = 43 C. 700. A principal cannot ratify u 
(ransuc.tion in part and repudiaie it in part. 
Ifoforo a principal is bound by ratification it 
must bo proved ho hn<I knowledge of all 
esRontiul facts of the iransaction. 25 I.C. 
274 = 19 C.W.N. 66. The question of the 
gumastnh’s power to bind his landlord is 
one which must be decided on the particular 
facts of each case. 10 I.C. 450=15 C.W.N. 
903. Where tho unauthorized act of tho 
agent is ratified by the principal the ratifleu- 
tiuu takes effect retrospectively so us to 
validate the transaction originally entered 
into. 8 Mys.L.J. 240. 

Sec. 197. — Itatiflcation implies an iutention 
to ratify on tho part of Ttho principal; and 
any act of his can be relied upon us amount- 
ing to ratification, only if done after he had 
full knowledge of the material facts ratified. 
Thus what tho principal says under a mis- 
taken impression ennnot amount to ratifica- 
tion. 102 I.C. 561 = 1927 M. 478; 1930 P.C. 
27H=t>0 M,L..T. 149 (P.C.). .S<c also 155 I.C. 
180=19.35 O.W.N. 490=1935 O. 305. Ratifi- 
cation cannot bo inferred from n niero omis- 
sion to repudiate in terms an unauthorized 
tniasaction. 52 I.C. 414 = 10 E.W. 33. See 
aleo 24 C. 409. As to where principal's 
ratification may bo presumed whore tlio 

C. C M —248 


agent exceeds his authority and embarks on 
unauthorized transactions, see 9 L.W. 251 
=49 i.C. 758. Ulicrc an agent contrary to 
instructions makes aiUauci^ against security 
the ^ pr.ncifial may rctilizc tliu sccuniy and 
hold tue agent liable fur tiie balance unu such 
interiiiedling does not amount to ratifica- 
tion. 9 L.\\. 251. Thu application of the prin- 
cipals governing the rciationsliip of English 
agents to their principals should not be 
extended to Chetty's ugcuis in India wlios© 
pobitioa approximuica io that of a trustee. 
49 I.C. 7o8 = 25 iLL.T. 286 = 1919 M.W.N. 
72. Ratiticutiou of uit act in excess of autho- 
rity on iho agent's part by principal may bo 
inferred from his mere silence or acquies- 
cence. 31 I.C. 216 = 29 ALL-.I. 55; 28 M.L.J. 
199. Act of Naitukottai Chetti agent m ex- 
cess of his authority — .\cts of the principal to 
mitigato tho loss — Effect of section. 1927 M. 
W.N. 118 = 102 I.C. 561 = 1927 W. 478. Rati- 
ticution of un unauthorized act of an agent 
is campleto only when the fact is coniiiiutii- 
cated to tho otlicr party to tho contract. Till 
then the principal has an option to withdraw. 
38 M. 997 = 14 iI.L.T. 454. Acts relied on in- 
consistent with denial of liability may givo 
rise to inference of ratification. 48 I.C. 959. 
A more export facto submission to what has 
taken place, is no ratilication of it. 7 O.L.J. 
429 = 58 I.C. 165. 

Sec. 198 . — As to tho applicability of the 
doctrine of ratification, stc 42 C.W.N 8 = 
J937 P.C. 296; 1938 Nag. 482; 1941 Mad. 6. 
Mortgage of movables — Object of the sec- 
tions and tho effect of jjarol mortgage. 37 
I.C. 231 = 18 Uom.L.R. 587. 

Sec. 199. — In spite of an agent’s liability 
to render all tho accounts of all his tniusac- 
tions to the principal, the principal cannot 
SCO him on ono of his several transactions 
without adjusting all tho rights and liabili- 
ties of the parties in otliers. 40 C. 335=17 
C.W.N. 67. 

Sec. 200. — The provisions of tiu* Contract 
Act relating to agency are nut in«*nnt to be 
exhaustive. Neither S. 200 nor the other 
provisions of the Act relating to ratification 
affect tlio general principle of the law of 
agency that the general rule as to ratifica- 
tion would not apply when it would affect 
tho rights of other parties. A ratification 
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BIanual (Imperial 


(S. 200 


Ratification of una jth jrised 
act can. lot i.ijaro lairJ person. 


person’s authority, which, if done with authority wonlH 

or of t'erm *^''*’;- ^ *ird person to d’inages 

canLr ‘"‘^fest of a third peSn’ 

annot, by ratification, be made to have such etfect.J ’ 

itstralionst 

the propirty of B, wl'mirii pSSio^ dem^d^* ® chittc], 

make C liable lor damages lor his refusal to deliver* ^ cannot be ratified by fi, so as to 

.ives ^ ^ ^ r- 


NOTES. 

(Iocs >iot relate back when persons other than 
tlio eoiitiaciing party liuve acquirijd interests 
prior to ratilieation. lull Mad. 0 = 51 L W 
( lU4(j^ 2 720. a notice to quit 

F joint Kec-'ivers on 

hclialt ()l both \\iliioiit the tuj.hority of the 
other la not valid ;ind cannot be rendered so 
by subsequent ratilieation by the other Ke- 
ce.ver. 04 l.C. -'1=20 C.b.J. 453. Wicro 
the only objection to the grant of a nicl- 
chart h IS Ilia: it was gnuitod without proper 
tiuthority, if can be subsequently ratilied by 
the jiersun who has power to grant it. 73 
13^ 370; 11*21 M. 215. e aU<o 27 B. .515. 

Sec. 201. — In flic oa.so of an cniplovmcnt 
of an umler-liroker by broker for a * fixed 
term, if th • services of broker are dispeusotl 
with in the interval, the di'pendent (Contract 
of under-brokeiago is also d.ssolved and the 
under-broker is not entitled to sue the broker 
for damages for wrongful <1 smissal unless 
tlie broker had brought about the termina- 
tion ot the head agency purposolv. 47 C. 
2UU = 40 l..\, 314-24 C.W.N. 577 (P.C.). 
Ihero 18 teruiinaf ion of agency after tlio 
(hnitli i)f' (ho principal and a suit against 
agent for ai-eounts must be brought within 3 
year.H under Art. SU, Inm tation Act. 20 C. 
W.N. 320 = 05 f.C. 21U=1U22 C. 53. Principal 
ami Agr’nt. — .\gi‘nt of joint coparceners — 
Eirect of d ath of one. 41 l.C. 288 = 21 
C.W.X. 020. Sfc also 38 l.C. 278 = 20 C.W. 
N. 708; 10 l.C. 852=17 C.L.J. 201. Where 
one of two joint agents dies, upon liis death, 
the agency torminatos, only so far as he is 
eoncejiK’d. but I’oiitinuos as rcgnnls the sur- 
viving agent. liH I,C. 278 = 20 (\W.N. 70S. 
Bfc oho 41 l.C. 288 = 21 C.W.N. 020; 10 I.O. 
852— 17 Ct.L.,!. 201. Where an agency has 
been created by two pnneipaLs. the dc.ath of 
ono ot them termina.'es the agency merely ns 
rcgaials himself but does no; necessarily 
opeiato as su< h al.so as regards his joint, prin- 
cipal.^ 'I ho true rule, is that in each case 
the (^lu^^ must tietcraiine the true intention 
of tlio parties to the contract from the tcrnis 
th<‘rcof and from the surrounding circum- 
Btanecs. 1U37 Nag. 311. Where there are 
two or mor<* principal.^ .and tlicy are joint 
and S 'vcral if one of them dies the agency 
terruiiiato-s only ns regards the representa- 
tives of the deceased princ'pal, hut It con- 
tinues as reg.'irds the surviving principal. So 
the perifxl of limitation for tlio suit against 
agent for rendition of accounts does not 
begin to run ns against the surviving princi- 
pal from the death of the deceased principal. 


41 C.W.N 27— 193ti C. 050. Agency termi- 
fulfilment of instructions. 79 p. 
K. IJlo — 31 l.C. 215. As to what constitutes 
couipletjon of bus.ness, also 12. A. 541; 

rn^«’- (business of pleader). 

Quos.ion of termination of agency is one of 

fact. iJie usiigo among money-lending 
Natiukottai Chetlies and the terms of the 
con:ract between the parties can be admitted 
to decide the question. 31 M.L.J. 687=36 I. 
C. 812. An agency will not terminate on the 
cxp.ry of the period contracted for belwcen 
the principal and agent, if the agent is allow- 
cu to continue as agent* No fresh agency is 
creuied but tho old agency is continued. 31 
AI.L.J, 685 = 50 l.C. 804. An agency termina- 
tes when tlic agent hands over charge to 
another in obedience to a telegram from his 
principal revoking his authority but hie 
liab lity in rcspcjct of acts done ns agent 
ciHitinucs. 39 AT. 376=28 M.L.J. 140. 
Where there is no revocation of authority 
*>r any renunciation of the business of 
the agency by tho agent there is no termi- 
na’ion of the agency. 132 l.C. 43=1031 A.L. 

J. 225=10.31 A. 372. On this point, sec also 
30 iM. 693 = 31 l.C. 583 = 29 M.L.J. 788. Im 
perfect partition of villagc—Lanibardaris 
powers whether affected. 19 l.C. 549=9 N.L. 

K. 46. Mortgagee put into possession so ns to 
appropriate profits towards interest — Power 
to resume possession. 12 Bur.L.T, 46=47 I. 

C. 1.33 = 9 L.B.R. 172. On this section, see 
also 20 M. 97; 5 B. 253. When once the 
Court takes charge of the properly in a suit 
by the appointment of a Iteccivcr or other- 
wise, rights of management or service whi<di 
other persons may possess by virtue of any 
contract with tJie original owners wdl censft 
But th s is not an absolute rule of law bat 
will depend upon tho circumstaniJCs of ooco 
case. U hero the agent of the original owner 
is apjKnnted as tho receiver and he works 

an agent of his master notwithstanding nis 
aiipointment as recover, his agency does no* 
(’ease. 19.36 M W.N. 932=1936 M. 980. 
Where three persons who arc "iT 

of a linn execute a power-oLatforn^ 

in favohr of another 

latter the agent of the pW' 

him power to take any n^/to 

reeding in connection J- .ug firm. 

s gn any plaint, ct^. on 

tho fact that ono of tho ® th© 

Iv becomes an insolvent created, 

c^ect of terminating tho doco* 

No such intention can bo read mt® tn© 

raent. I.LJI. (1037) N. 2S. 
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where agent has an interest in 
subject>matler. 


Revocation of Authority. 

201. An agency is terminated by the principal revoking his authority; or 

... by the agent renouncing the business of the agency ; 

crmination o agency. business of the agency being completed ; or 

by either the principal or agent dying or becoming of unsound mind ; or by the 
principal being adjudicated an insolvent under the provisions of any Act for the time 
being in force for the lelief of insolvent debtors. 

202. Where the agent has himself an interest in the property which forms 

- Termination of agency, 

in the absence of an express contract, be terminated to 
the prejudice of such interest. 

Illuslrations. 

(d) A gives authority to D to sell A's land, and to pay himself, out of the proceeds, the debts 
due to him from A. A cannot revoke this authority, nor can it be terminated by his insanity or death. 

(6) A consigns i ,000 bales of cotton to D, who has made advances to him on such cotton^ 
and desires D to sell the cotton, and to repay himself out of the price, the amount of his own advances. 
A cannot revoke this authority, nor is it terminated by his insanity or death. 

203. The principal may, save as is otherwise provided by the last preceding 

section, revoke the authority given to his agent at any 
When prmcipal may revoke time before the authority has been exercised so as to 
.gem . au<hon.y. principal. 

204. 'I'he principal cannot revoke the authority given to his agent after the 

authority has been partly exercised so far as regards 

has such acts and obligations as arise from acts already done 

cn par y exercise . agency. 

Illuslrations. 


(a) yl authorises D to buy 1000 bales of cotton on account of A, and to pay for it out of A’s 
money rcinaiiiing in li's hands. D buys 1,000 bales of cotton in his own name, so as to make himself 
personally liable for the price. A cannot revoke B’s authority so far as regards payment for the 
Colton. 

(0) A authorizes D to buy 1,000 bales of cotton on account of A, and to pay for it out of 
A*s moneys remaining in B’s hands. li buys 1,000 bales of cotton in A's name and so as not to 
render himself personally liable for the price. A can revoke B's authority to pay for the cotton. 

205. Where there is an express or implied contract that the agency should be 


NOTES. 

Sees. 201 and 202. — A[)plicability — Hindu 
revorBiouera — Document by, in favour of 
stranger author sing him to ftlo n suit for 
possession of estate and to conduct it — Pro- 
vision for division of estate bc:wcen them 
tmd stranger after recovery in suit in case 
of success — Death of one reversioner — 
Effect — Suit by stranger on behalf of all not 
maintainable — Agency not coupled with 
interest — Right tninsfcrred is mere right to 
suit, which is inoperative and invalid. 47 L. 
W. 4!»2 = 1!)38 Mad. 542 = (1‘»3S) 1 M.L..T. 
() 10 . 

See. 202: “Inteukst” — Meaning. — An 
ngent who is ontrus.ed w th goods for sale 
and entitled to keep for himself as remune- 
ration an excess of the purchase-money over 
spccilied rates has not got such an interest 
as is eontomplated by S. 202. 130 I.C. 878 

— 1!>32 N. 34. Ag<mcy created by an ordi- 
nary power-of-attoiTiey for tlie management 
of an endowment can be revoked even though 
the endowment is made for tlie spiritual 
benefit of the person creating the endow- 
ment an«l the members of the fam ly includ- 
ing the agent, for such spiritual benefit ean- 
not amount to an interest within tho mean- 
ing of this section. 121 I.C. 598=1030 M. 


231. A junior member of Malabar TQr^v^^d is 
entitled to bo ma ntnined out of Tarwad 
property and so one interested in the rents 
duo to tho Tarwad. If ho lias been given a 
power-of-attomey to collect the rents his 
interest in tho property being antecedent to 
his authority, it is “an author ty coupled 
with in erest” tho termination of which, to 
tho prejudice of the interest, is illegal. (5 
C. 895, Ref.) 3-1 L W. 78(J = G1 M.L.J. 852. 
Power-of-attomey executed by pensioner in 
favour of creditor — Authori.y fo agent to 
draw out pension and to appropriate part 
touards debt — Agency one complied with in- 
tercs; not rcvoeablo. See G Mys.L.J 101 = -12 
.Mys.lI.C.R. 715. 

See. 203. — Pr.ncipal nnd ag"nt — .-Vuthority 
conferred by two or more persons jointly— 
Ravoeation by one — Legality. 22 I.C. 90 = 18 
C.Ii.J. G21. On this section, see also 2-1 B. 
403; 17 B. 542. 

Sec. 204.— AVd- 112 I.C. 480. 

Sec. 205. — Suit for damages for revocation 
of ugenev by jirincipal — Damage. 15 S.L.R. 
140 = 1922 S. 25. See also 5 B. 253. An 
agreement to s'^rve as an agent may be res- 
cindctl liko any other agreement and on 
agent is I’uble for compensation if bo re- 
nounces tho agency without sufficient caus^ 
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Notice of revocation 
renunciation. 


or 


Revocation and renuncia- 
tion may be expressed or 
implied. 


[S. 206 

Compensation for revocation continued for any period of time, the principal must 
by principal, or renunciation Compensation to the agent, or the aeent tn th^ 

pnnapai, as the c^se may be, for any previous^rvocatJon 
206. Reasonabir « renunciation of the agency without sufficient cause. 

otice must be given of such revocation or renunciation - 
otherwise the damage thereby resulting to the principal 
or the agent, as the case may be, must be made good 
to the one by the other. 

207. Revocation and renunciation may be express- 
ed or may be implied in the conduct of the principal 
or agent respectively. 

Illitslration. 

of B's aut'h^rrty*^” ^ ^ himself. This is an implied rcvocaUon 

4 

When urminaiion of agent’s The termination of the authority of an agent 

authority takes effect as to ^o far as regards the agent, take effect before it 

agent, and as to third persons, becomes known to him, or SO far as regards third per- 
sons, before it becomes known to them. 

Illusiralions. 

Drier ^ ^ per cent, commission on the 

but beforr eo^s. A afterwards, by letter, revokes B's authority. B after the letter is sent, 

to five receives it, sells the goods for too rupees. The sale is binding on A, and B is enliUed 

to live rupees as to his commission. 

Hornh',!*^-. '\' ‘V letter directs B to sell for him .some cotton lying in a .'warehouse in 

to letter, revokes his authority to sell, and directs B to send the cotton 

i receiving the second letter, enters into a contract with C, who knows of the 

n '' ^^’1 *hc second, for the sale to him of the cotton. C pays B, the money, with which 

R absconds. C’r payment is good as against A. 

. , ‘”1 «hrccis B, his agent, to pay certain money to C. A dies, and D takes out probate 

> us Will, /y, after A's death, but before hearing of it, pays the money to C. The payment Ls good 
as against £>, the executor. 5 ’ h / r E y » 

When an agency is terminated by the principal dying or becoming of 
A . , unsound mind, the agent is bound to take, on behalf of 

of agc^cy^'>y prTnciparrd^^^^^ representatives of his late principal, all reasonable 

or insanity. steps for the protection and preservation of the interest 

entrusted to him. 

210. The termination of the authority of an agent causes the termination 
... (subject to the rules herein contained regarding the 

auiliorh'y sub-agcrii .s termination of an agent’s authority) of the authority of 

all sub-agents appoinicd by him. 


200. 


NOTES. 

within tlio apeeificd pfrlfxl when the iigoucy 
IS last for any partinilar jMTio.l. :u J.C. 

S.I.,.K. 77, Ot, f],j^ seetidii, .vce aLso 
I IX\ H:\7 ~\ivji) A. ,S7. 

See. 206. -What S. 206 lucatis is that wlien 
Mierd is not <*xpn.SH or implied eontiai-t that 
Mk* ageiuy sliould continue for any fixed 
[MTioil, reasonahhi notice must l)e given of 
ilio rc\ocatif.n or renunc'iatioii of tlie agency, 
‘Oe. .18 C. 11.'5:{ = .3r, C.W.N. 261--lf>:U C. 
076. It-cnuinciation of agency occurs, when 
agent alinmlon.s li s ^•mplovlIlcnt or -sets up 
aifvciMt. title. :K) 0. 601). Acr tiUo Ij C 602. 

Sec. 208.— If the authority of an agent 
to admit execution of a document is revoked 
before registration, but such revocation is 
not known either to the grantee of the docu- 
ment or to the registering officer the docii- 
nicnt is not invalidated, although it is regis- 


tered by the agent after the revocation of 
his authority. (30 C. 265, Foil.); Xw 
173=1934 K. KM. Where a Burmese Bud- 
dhist wife admits that her husband acted as 
her agent in the first of a scries of tran- 
sactions it is not open to her to 
absence of evidence to the contrary, that mo 
he not act as her agent in subsequent tr^ 
sactions unless his authority 

expressly to the • 35 

parties to the transaction. 1934 ti. 

*^'Scc^’ 209. —Even after the deajh °f 


heirs of the^ deceased and ^ucu 
continues still it « As to survivor- 

60 I. C. 739 ;3L.L.;.2^. 
ship of agency, jre 30 C. 265, 

201 . 
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Agent's Duty to Principal. 


21 1 . An agent is bound to conduct the business of his principal according to 

the directions given by the principal, or, in the absence 
Rent’s duty in conducting such directions, according to the custom which 

principals business. prevails in doing business of the same kind at the place 

where the agent conducts such business. When the agent acts otherwise, if any loss 
be sustained, he must make it good to his principal, and, if any profit accrues, he 
must account for it. 

Illustrations. 

(fl) A, an agent engaged in carrying on for B a business, in which it is the custom to invest 
from time to time, at interest, the moneys which may be in hand, omits to make such investment, 
A must make good to B, liie interest usually obtained by such investments. 

(6) B, a broker, in whose business it is not the custom to sell on credit, sells goods of A on 
credit to C, whose credit at the time was very high. C, before payment, becomes insolvent. B 
must make good the loss to A. 


212 . An agent is bound to conduct the business of the agency with as much 

skill as is generally possessed by persons engaged in 
Skill and diligence required similar business, unless the principal has notice of his 
rom agent. want of skill. The agent is always bound to act with 

reasonable diligence, and to use such skill as he possesses ; and to make compensation 


NOTES. 

Sec. 211. — An agent who negligently 
omits to comply with the clear instructions 
of his principal must be regarded as guilty 
of gross negligence and whether he acts as 
gratuitous agent or not he is rcspomsihlc to 
the principal for any loss caused by tliat 
negligence. 134 I.C. 577=1931 L. 302. 
Neglect of duty docs not cease by repetition 
to be neglect of duty and if there be any 
<tuctrinc of lulling to sleep, it must depend 
upon and can only be another way of expres- 
sing estoppel or ratification. 1930 P.C. 278. 
Principa! and agent — Negligence — Claim of 
principal barred by limitation — Liability of 
agent. 52 I.C. 71. In the absence of 
custom of trade or express or implied 
authority of the principal payment to a 
broker is no payment to the principal. 40 
I.C. 799. Principal and agent — Joint 
properly of brothers — Some managing pro- 
perty — Relationship — Duty of manager. 29 
I.C. 905. Where an agent has caused loss 
to the principal by not carrying out his 
directions, and by supplying goods contrary 
to his directions, the agent or his legal rc- 
]>resentativcs are liable for the value of the 
goods so supplied. 66 I.C. 445. See also 
134 I.C. 577=1931 L. 302. As to when 
nominal damages are awarded, see 20 B. 633. 
Commission agent transacting with himself 
under fictitious name — English and Indian 
law compared. 37 I.C. 241=10 S.L.R. 86. 
When a commission agent’s transaction with 
himself involves no opposition between his 
own interests and his duty to principal, the 
transaction becomes binding on the principal, 
though the agent cannot claim commission 
in such a case. (Ibid.) Even under the 
Indian Law the usage to be binding requires 
specific pleading and strict proof of its exis- 
tence. (Ibid.) As to effect of agent’s 
infringement of principal's instructions, sec 

S, I.C. 5f>7=1924 L. 332: 134 I.C. 577= 
1931 L. 302. Commission agent authorised 


to sell goods at a particular place has no 
discretion to take the goods to another 
place for sale. 1927 M.W.N. 578. Right 
of principal over secret profit made by agent 
— Doctrine of tracing. 1927 M.W.N. 118. 
On this section, see also 1929 L. 591 ; 1929 
L. 666: 112 I.C. 642. 

Undisclosed principal — Richt lo proceed 

AOAINST AGENT KOR DAMAGES. — .'Mthough 

S. 231 gives to an undisclosed principal an 
option to proceed for damages against the 
party contracting with tlie agent, there is 
nothing in that section whicli can be said to 
debar him from seeking his remedy against 
the agent under S. 211, if lie can bring hi.s 
case within the purview of that section. 61 
C. 504=152 I.C. 33=1934 C. 721. Where 
in the case of a contract entered into by an 
agent for an undisclosed principal, the other 
contracting party refuses to perform the 
contract for the reason that the agent has 
failed to carry out the conditions of a sepa- 
rate contract made with him, S. 211 is not 
applicable, and the proper section under 
which the principal can proceed is under 
S. 231 for damages against the other con- 
tracting party. 61 C. 504. 

Sun-AGENT. — If an agent appoints a sub- 
agent he is bound to exercise the same 
amount of discretion as an ordinary prudent 
man would exercise. 129 I.C. 287. 

Sec. 212.— .^ee 18 C. 574: 13 C.W.N. 
59: 1925 M. 46=47 M.L.J. 312; 43 C.L.J. 
479=97 I.C. 200=1926 C. 988. Agent 
guilty of negligence must make compen- 
sation to principal for direct consequences 
of neglect. 120 I.C. 529=1929 L. A 

commission agent who was authorized to 
realise amounts on behalf of his principal 
collected as much as lie could from a mer- 
chant who had dealings with his principal 
and gave credit for the balance. The mer- 
chant became an insolvent subsequently. 
Held, that under the circumstances tlic agent 
was not negligent but that he had acted as 
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Ac^cnt'a acrounts. 


to his principal in respect of the direct consequences of his own neglect want nfsttll 
or misconduct, but not in respect oHoss or damage which are indirectll o? “ i 
caused by such neglect, want of skill or misconduct. • ^ ° remotely 

Illustrations^ 

(/7) Ay a merchant in Calcutta, has an aecnt B in f/v 

paid on A's arcoiinl, with orders to remit. B refains the money^for i comidirable'"ume'”T’' •“ 
consequence of not reccivint? the money, becomes insolvent B is liahlr fnr fSf 
from the day on which it ou^ht to hav^’bcen paid, acc^rS ng To 

direct loss as e.^.. by variation of rate of cxchang^but nof further ^ any further 

(b) Ay an agent for the sale of goods, having authority to sell on credit, sells to B on nwitf 
without making tlic proper and usual enquiries as to the solvency of B. B at the time ofsSc^V 
IS insoKcnt. A must make compensation to his principal in respect of any loss thereby sustained * 
(<■) /!, an insurance-broker, employed by B to effect an insoranr^. . 

the usiiai cbiucs arc in.er.cd iu Iho p^oircy. ^hc shipT Vri^'^rquemrS/^^^^ 

?hc TZ To 'iL ® recovered from (he underwrilcrs. A is bound to make go^d 

if., agent at Bombay, who accepts the aecnev 

to s nd him loo bales of cotton by a certain ship. B having it in his power to send tho rotinn 

to do so. I he ship arrives safely in England. Soon after her arrival the price of cotton rises’ B is 

toiind to make good to A the profit which he might have made by the too bales of cotton 'at the 

li.ne the sliip arrived, but not any profit he might have made by the subsequent rise. 

213. An agent is bound to render proper accounts 
to his principal on demand. 

to be claimed when the relationship between 
the parties is such that this is tlie only relief 
which will enable the claimant to satisfac- 
torily assert his legal rights. (60 P.R. 
1«99: 192.S L. 100 and 1927 L. 701. Ref.) 
Where the plaintiffs who were insurance 
agents were to be remunerated by a com- 
mission calculated on the premia paid on all 
policies effected or introduced through them. 
HcM, as the plaintiffs cannot certainly know 
wliicli of these policies have lapsed, matured 
or been forfeited they are entitled to call 
on the defendants for rendition of accounts 
as this is llic only relief which will enable 
the plaintiffs to satisfactorily assert their 
rights. 144 I.C. 505=1933 L. 48J. Ac- 
counts, suit for — Legal representative of 
agent — Liability to account — Onus. 47 I.C. 
371=28 C.L.J. 492. The death of an agent 
during the pendency of a suit against him 
for accounts docs not exonerate his legal 
representative from all liability to the princi- 
pal. 49 I.C. 371. Rendering an account 
of Iiis agency and account for money 
by him. is not confined merely by render ng 
of accounts of what has been done with the 

money, but includes also the 
balance which might be found due >1^ 
taking accounts. 21 591=40 

359=25 C.L.;. 335.. oblj^hon 0 J 

agent ■ towards his ^rs. 

nate merely in ^'^hrn.ss.on of accotm P 

43 C. 248=19 C.W.N. >070. ttc « 

to explain those papers and if on 

taken it is found that he has m ms 

money which belongs to h'S P j,abi* 

bound to pay that sum. enforced 

lity to render an account cannot M 

5176 I?C. 74^.6 ri-J. 


NOTES. 

pnidcndy nnrl wisely on his principal’s be- 
half ns he \katil<l li.nve done in his own ease. 
1933 L. fin = 149 I.C. 688. 

Sec. 213, — A principal is entitled to a 
final accotinl between himself and the agent 
on the termination of the agency and the 
agent can rely upon casual accounts settled 
between llicm«:elvcs as being prima facie 
correct. 13 I.C. 642; 1925 L. 100. Agent 
must support his accounts hv proper vou- 
chers. 6 C. 754; 43 C. 248;' 52 C. 7f/>=90 
I.C. 944. Agent's duty is analogous to that 
of trustee. 7 C. 627. Where a person 
employs an agent to do acts for him at a 
particular place, the legitimate Inference is 
that the confrarf is to be performed at that 
place. S. 213 of the Contract Act cannot be 
read ns laving down that the agent should 
render accounts at the principal's place. The 
principal has to demand accounts at the 
agent's place of business. A suit by a 
principal against his agent for accounts 
slioubl therefore be instituted at a Court 
having jurisdiction over the p'ace of business 
of the agent. 1940 Mad. 588=(I940) I M. 
r..J. 5 .^ 8 . The more fact that the principal 
wrote the word ‘seen’ on the account hook 
docs not imply that the agent had rendered 
account and flic princip.al harl satisfied him- 
self of the correctness of the entries in the 
hook which he had seen. It is the duty of 
the agent to prove what h.ad happened on 
tlie occasion in question. 1934 A.L.J. 453 
= 1934 A. 553. There is no corresponding 
obligation to account on the part of the 
principal. 7 C. 654; 1925 L. 100. While 
the principal is under no statutory obligation 
to render accounts to his agent, he does be- 
come an accounting party in special circum- 
stances or under trade usage or a definite 
contract. The right to claim a statement of 
accounts is an unusual form of relief only 
granted in certain specific cases and is only 



S. 215] 


cate 


The Indian Contract Act (IX of 1872). 1983 

AarntU d.iK, In /-omm ni ^* '** ^^^ ^gCFlt, in CaSCS Of difTlCulty, 

;tc®witJi prilTcipal. “ ’ diligence in communicating witli his 

principal, and in seeking to obtain his instructions. 

215 . If an agent deals on his own account in the business of the agency, 

. 'without first obtaining the consent ff his principal and 

in business of agency without **^ve comc to his own knowledge on the subject, the 
principal’s consent. principal may repudiate the transaction, if the case 

, . , , material fact has been dishonestly 

Concealed from him by the agent, or that the dealings of the agent have been dis- 
advantageous to him. 


NOTES. 

I.C. 37lrr28 C.L.J. 492. The remedy of 
the principal after the death of his agent is 
to sue the renresenfatives for any loss he 
may have suffered by the negligence, mis- 
conduct, misfeasance or malfeasance of his 
agent. 17 r.W.N. 5=16 f.C. 742. Agent's 
heirs— biahillty to account. 16 C.VV N 
1042=10 I.C. 414=16 C.L.;. 288. In a 
•suit for accounts against the agent, the mere 
production hy the agent of his accounts 
would not amount to proof of same II 
I.C. 161 = 15 C.W.N. 930. The audit of 
a company’s accounts does not preclude it 
from calling upon the agents for rendition, 
though it closes the account between the 
shareholders and the directorate in the 
absence of fraud or mistake in connection 
with the audit. 42 I.C. 375=86 P.L.R. 
1917. Where money is advanced to an 
agent for work to he done on the under- 
standing that a bill is to be sent subsequently 
the agent must account for the money. 62 
I.C. 503=13 b.W. 366. Suit by principal 
against agent for moneys unaccounted for 
is maintainable. 44 M. 214=39 M.L.J. 
586. An agent is hound to pay interest on 
the sum of money retained by him and due 
to the principal from the date of demand 
therefor hv the principal. 33 M.L.I. 4^= 
6 I^.W. 520=42 I.C. 219. An agent hy 
retaining money due to the principal cannot 
he held to have committed a fraud. 33 M. 
L.J. 468. A secretary of a fund is only an 
agent and not a trustee though he himself 
is a director and recovers amounts due to the 
fund. 33 M.I-.J. 468. Where the defen- 
dant has been let into possession of property 
as agent of the plaintiff, it is not open to the 
defendant in a suit for accounts against him 
to challenge the title of the plaintiff (his 
principal) to receive the moneys which have 
been realised by the defendant who was ap- 
pointed as the agent for this purpose by the 
plaintiff. The mere fact that the defendant 
is under a suspicion and is working under 
the supervision of other agents deputed by 
the principal would not relieve him from 
liability to account. An agent under suspi- 
cion or under supervision is still an agent 
and must be held liable to account on proof 
that f>rinia facif. he has made realisations 
himself even in the period of suspicion or 
while stjhiecf to supervision. 196 I.C. 641 
= 1941 P.W.N. 565. 

Agent op several principals— Liability 


TO ACCOUNT. — When an agent is appointed by 
more than one principal he is liable to them 
jointly. He is not bound to account to them 
separately to any one of them and if he does 
so. he is not thereby absolved from his liabi- 
lity to others. 145 I.C. 178=1933 L. 93. 
t Sec 214.— Principle .of section. 105 
I.C. 836=4 O.W.N. 1061. 

An agent authorized to buy and sell at the 
best rates cannot defer carrying out the 
order till communicating the rate of the day 
to the principal. 50 I.C. 146=12 S.L.R. 
93. Commission agent authorised to sell 
goods at a particular place has no discretion 
to take them to another place for sale. 1^7 
M.W.N. 578. 

Sec. 215. — Section is only an enabling one 
See 34 R. 292; 15 M. 889 ; 43 M.L.J. 444. 
bcction based on principle that no one can 
have an interest .against his duty. 7 Bom 
H.C.R. 90; 29 R. 730; 1927 S. 195. An 
agent stands in a fiduciary relation towards 
his principal. He cannot enter info any 
transaction in which his personal interest 
^nflicts with his duty towards his principal 
He cannot make any secret profit for him- 
self while selling his principal’s property or 
making settlement for damages on behalf of 
his principni. 9 L. 7. When an a^rnt uses 
nis debt due to his principal to obtain pro- 
perty for himself, he realizes that debt on 
the principal’s behalf and is liable to account 
for the same. 25 I.C. 88=12 A.L.j. 463. 
Jjcaling by agent in the business of the 
agency without the knowledge of the princi- 
pal— Contract is voidable at the option of 
principal— English and Indian law. 43 M 
L.J. 444; 45 M. 1005=1922 M. 497 9cf 
gfso 42 I.C. 357 (M.); 102 I.C. 366=1927 
S. 19a; 7 R. 61; 22 S.L.R. 409. Even 
apart from S. 215 the dishonest concealment 
by the plaintiff of the identity of the con- 
tracting party constitutes fraud and entitles 
the defendants to avoid the contract. 43 
1 444=45 Nf. 1005. Where the 

plamtirr s company were managing agents of 
me defendant’s company to which the 
former supplied goods, the plaintiff’s com- 
pany was held not entitlcfl to make any pro- 
fits on the goods supplied to their i*rincipal, 
defendant company. 26 I.C. 4/8=8 L. 
B.R, 102. Breach of duty by agent woidd 
entail loss of his remuneration. 26 B. 689, 
As to liability' of executor, sec 22 C. 14. 

Agent dealing as principal — Burden of 

PROVING THAT TRANSACTION IS NOT DISADVAK- 
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Illustrations. 

(a) A directs ^ to sell A's estate. B buys the estate for himself in the name of C A nn 
discovcrms that D has bought the estate for himself, may repudiate the sale, if he can shw dtat 5 
has d.shonestly concea^^ed any rnatcnal fact, or that the sale has been disadvantageous to Unf 

(b) A directs B to sell A s estate. B, on looking over the estaie before selling it, fin^'mine 
on the estate which is unknown to A. B informs A that he wishes to buy the estate for himseVhnt 
conceals the discoyer>' of the mine. A allows B to buy, in ignorance of the existence of the 

A ou discovering that B knew of the mine at the time he bought the estate, may either renudiatTor 
adopt the sale at his option. ^ 

216. If an agent, without the knowledge of 
principal deals in the business of the agency on his own 
account instead of on account of his principal, the princi- 
pal is entitled to claim from the agent any benefit which 
may have resulted to him from the transaction. 

Illustration. 

A directs B. his agent, to buy a certain house for him. B tells A it cannot be bought, and 
buys the house for himself. A may, on discovering that B has bought the house, compel him to sell 
it to A at the price he gave for it. 

2 1 7. An agent may retain out of any sums received on account of the principal 

in the business of the agency, all moneys due to himself 
in respect of advances made or expenses properly 
incurred by him in conducting such business, and also 
such remuneration as may be payable to him for 


Principal’s right to benefit 
gained by agent dealing on his 
own account in business of 
agency. 


Agent’s right nf retainer 
out of sums received on 
principal’s account. 


acting as agent. 


NOTES. 

TAf.Kous TO I'KiNciPAL. — All agent who, wliile 
acting as an agent, himself fleals as a princi- 
jial without the knowledge of tlic other party 
is acting contrary to tlic spirit of Ss. 211 
and 214. Tf there be a question upon whom 
the burden of proof must lie. that burden 
ought to be laid upon the party who has to 
justify an apparent deviation from the ordi- 
nary rule by which he ought to be guided. 
Therefore the burden of proving that the 
transaction is not disadvantageous to the 
principal lies upon the agent. A transaction 
which necessarily puts the agent’s duty in 
conflict with the interest of his principal 
iqust be presnmcil to be disadvantageous to 
a principal who is not informed of the fact. 
19.^5 S. 38. 

Sec. 216: Scope of section explaineo. — 
S. 216 in effect imposes in the nature of a 
ticnally upon an agent, who acts improperly 
by converting himself into a principal, with- 
out making due disclosure, and the operation 
of the section does not depend in any way 
upon the principal having suffered any loss. 
This liability of the agent to account for the 
profits is not limited to the case where the 
agent acquires the goods after the <late of 
the agency. The agent is liable even if he 
acquired the goods in question before the 
date of the agency. What is the measure of 
damages in such a case? Where the goods 
dealt with by the agent arc goods having a 
reach' value in the market, the profit which 
the agent makes out of the transaction must 
he the difference between the price at which 
he sells the goods to the principal, and the 
market value at that date. Tlie true princi- 
pal is that the profit made by the agent is 
the difTcrcncc between the price at which he 
supplies the principal, and the true value of 
the goods at that date; and where goods 
have a market value, that market value must 


be taken as the true value. If one were 
dealing with goods which had no market 
value, then it would be necessary by other 
means to ascertain the true value, and in 
such a case it might be that the price at 
which the agent had himself brought shortly 
before the date of the transaction could be 
taken to represent the value. But the diffe- 
rence between the price at which the agent 
bought and the price at which he sold to the 
principal is not the measure of the profit 
which he makes by selling his own goods 
since he may have made a legitimate profit 
on his original purchase before any question 
of agency arose. 150 T.C. 467=36 Bom. 
L.R. 68=19;k* B. 8f>. It is the duty of an 
agent not merely to do nothing to injure the 
interests of his principal, but to do all in Ins 
power to further tlicm. He should not place 
liimself in a position in which his interests 
might be adverse to that of the principal. 

II A. 635= 52 I.C. 373. Secret profits 

made by agent, right of 
Doctrine of tracing. See 1^7 M.W.N- 
118. No broker, unless specially 
s entitled to get commission from both 

;ides. 146 I.C. 595=1933 R. ^ 

ipal can have a decree for a." account 
.refits of properly outside British 
based by an agent m execution 
aec decree passed in favour of the pnnc' 
aP but a principal is not entitled to a man 
atory injunction the to 

life a rc-conveyance to the P’^m^ P. ,.y (0 
C. 216=29 M:L.I. 581, Agents 

arrv out a sale for a ®jSon^frnm 

mcc by agent of secret commas 

endor-Failure tocommtw^c wit P 

il-Effcct of. SEC. 59^1 Suit 

ir accounts T ^ 

,"„cy1or' ff 
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Agent’s duty to pay sunis 
received for principal. 


2i8. Subject to such deductions, the agent is 
bound to pay to his principal all sums received on his 
account. 


219 . In the absence of any special contract, payment for the performance of 

any act is not due to the agent until the completion 
bccomS duc"^* remuneration of such Act ; but an agent may detain moneys received 

by him on account of goods sold, although the whole 
of the goods consigned to him for sale may not have been sold, or although the sale 
may not be actually complete. 


Agent not entitled to remu- 
neration for business mis- 
conducted. 


220 . An agent who is guilty of misconduct in the 
business of the agency is not entitled to any remuneration 
in respect of that part of the business which he has 
misconducted. 


NOTES. 

moneys with principal — Insolvency of prin- 
cipal — Right of agent to .set-off. 15 L.W. 
201 (P.C.). Sfc also 133 I.C. 881=32 P. 
L.R. 819. Claims and cross-claims — Bu.si- 
ncss of principal — Company transferred to 
another company— Business conducted as 
hefore-;-Sct-off. 24 C.W.N. 1004 (P.C.). 
Agent is entitled to a lien or retainer upon 
moneys of his principal which are in his 
hands, for all expenses properly incurred. 
In cases of exercise of lien or retainer no 
eiucslion of time-Hmit arises at all. 1923 
R. 84 (39 M. 365, Foil,). Pleader’s lien 
— Fntrustnient of shares for sale in private 
capacity — .appropriation for fees — Consent 
of client. 5 S.L.R. 222=15 I.C. 785=13 
Cr.L.J, 513. He stands in fiduciary rela- 
tion to his client and it is for him to show 
that the client consented to the appropriation 
without undue influence on his part. 5 S. 
L.R. 222=15 I.C. 785=13 Cr.L.J. 513 (32 
n. 37 at 44. 45. Ref.). 

Sec. 218.— 30 C. 1011; 25 A. t»39; 
19 M.L.J. 759; 30 M.L.J. 497; 34 I.C. 
7f»0=3O Bom. L.R. 486. 

Sec. 219: Brokerage — When becomes 
DUF.. — The broker’s duly is simply to bring 
the parties together, to arrange a transaction 
and to get the contract completed. The 
performance of the contract is a matter be- 
tween the promisor and promisee. The due 
fulfilment of conditions is not the sine qtta 
non for the earning of the commission. He 
need not look to the fulfilment of the condi- 
tions. 1935 Pesh. 56=156 I.C. 131. See 
also 24 Bom. L.R. 847=1922 B. 433. Wlicn 
an agent is employed for commission to sell 
certain property at a certain price and the 
agent sticcccds in finding a purchaser at that 
price hut the principal declines to sell, the 
agent is cntitlc<l to reasonable remuneration 
for his work and labour. 14 I.C. 981=15 
C.L..T. 312; 56 C. 262=33 C.W.N. 179. 
See also 1930 A. 545, So also wlicrc sale 
goes off owing to caprice or default of 
vendor, 8 M.L.T. 40. See also 20 B. 
124. Where a perspn is proved to have 
acted as a broker, he is entitled to his com- 

C.C.M.— 249 


mission; and even if he fails to prove the 
rate of commission agreed upon, a reason- 
able amount ought to be awarded to him as 
such commission. 146 I.C. 761=34 P.L. 
R. 1030=1933 L. 784. Broker — Contract to 
procure loan — Loan procured but on con- 
ditions — Agent, if entitled to commission. 
U I.C. 820=15 C.L.J. 40=16 C.W.N. 753. 
When the contract provides for the agent’s 
commission on payment for the goods by the 
purchasers, the agent is not entitled to 
remuneration on cancelled contracts, and the 
doctrine of quwtfum meruit cannot be in- 
voked. 29 Bom. L.R. 375=1927 B. 225 
1(1923) 1 K.B. no. Foil.). 

Where a contract is arrived at between a 
house-owner and a broker for finding a pur- 
chaser, the house-owner agreeing to pay 
Rs. 5 per cent, on the purchase-money as 
remuneration, the broker is entitled to 
receive hl.s fee when the sale of the house 
has actually taken place in favour of the 
purchaser, upon his finding the purchaser, 
even though the negotiations or completion 
of the sale between the buyer ami seller 
may not have taken place through the direct 
intervention of the broker or commission 
agent. The test in such cases is whether 
the vendor and the purchaser were brought 
together by the agent acting in the matter 
cither for one or the other or lor both. 
Applicability of principle of quantum meruit 
considered. 1930 A.L.I. 673=124 I.C. 35 
=1930 A. 545. 

Sec. 220. — There is no warrant for hold- 
ing that an agent’s claim to remuneration is 
not affected by his misconduct unless it is 
also sliown that the principal has incurred 
loss thereby. Nor is it correct to hold that 
even where loss had been caused to the 
principal it would be sufticient if the agent 
is directed to make good the loss; the fact 
that the agent makes good the loss would 
not entitle him to his full remuneration. 

To so hold would he to ignore the provi- 
sions of S. 220 of the Contract Act. It is 
clear that the payment of damages caused 
by the misconduct of the agent is in addi- 
tion to the forfeiture of commission or 
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Illusiradons. 


.1 employs B to recover i,oo,ooo rupees from C and to lav !t « j 
recovers the i . 00,000 rupees and lavs out qo 000 ruoces ^ ^ security. B 

. „pr, s on scc.r.t, u hicl, he ouRht to have known to be bad wLiX"^^'ln 

cninlrcl to renjuneratjon for recovering the i 00 000 ruoees anH^r ' rupees. B is 

is not .-ntitled to any remuneration fofinves ng ?he m 000 ruwS a„The 

rupees to B. ^ iu,ooo rupees and he must make good the 2,000 

(b) .1 employs B to recover r,ooo rupees from C Thrnne/h w. j 

not recovered. B ,s enftled to no remuneration for his services, a^d musTmX g^^heTJ^ '' 

‘ 221 . In the al.sence of any contract to the contrary, an agent is entitled to 

Agent’s lien ,>„ principal’s Tb^C of'immovXr of ^ 

bursentents and services in respect of the same has been paid or accounTedKwI 

Principal's Duly to Agent. 

“itd' »' 


NOTES . 

rcmtincration. and tlic forfeiture of com- 
mission is the result of misconduct and not 
of loss arising from misconduct. A princi- 
I)al is entitled to have an honest agent and 
it is only the lionest agent who is entitled to 
any conimission. If the agent <loes not per- 
form his appropriate duties, or if he is guilty 
of gross negligence or gross misconduct, or 
gross unskilfnlncss in the business of liis 
agency, lie would not only become liable to 
his principal for any damages whicli he maj- 
sustain thereby-, but also forfeit all his 
commissions. 1940 Mad. 299=1939 M.W. 
N, 1040. A conveyance purporting to have 
been cxecute<l by two persons as agents of 
a woman whose name nowhere appears in 
the docun^ent and where the agents them- 
selves have not signed it as such, is not one 
which would bind the woman. 12 I.C. 206 
=4 Ilur.L.T. 25.S. It cannot be gainsaid 
that it is misconduct on an agent’s part to 
deal on his own account in the business of 
the agency without first obtaining the con- 
sent of his principal and accpiainting him 
witl» all material circumstances. An agent 
is, therefore, not entitled under S. 220 to 
any remuneration in respect of a contract of 
sale in which he himself is the undisclosed 
principal although purporting to act as 
agent. The fact that the principal did not 
repudiate the contract although he knew 
before performance that the agent was in 
fact the buyer is immaterial, as the principal 
cannot thereby f)c held to have acknowledged 
the claims of the agent both as an agent and 
purchaser. S. 63 is inapplicable to such a 
case as owing to the limitations imposed by 
S. 2l5 on the principal’s right to repudiate, 
there could be no question of bis electing 
to accept a satisfaction from the agent other 
than the performance of the contract accord- 
ing to its terms. 41 C.W.N. 460=1. L.R. 
(1937) 1 Cal. 757=169 I.C. 827. 


Sec. 221; Agent's lien—Requisites fx)r 

Pron/.^l'' SPECIAL PUR, ^SeI^ 

1 roperly lield by an agent for a special pur- 
pose cannot be subjected to a lien the exist- 
ence of which is inconsistent with such 
purpose. In order that an agent may have 
a yalKl hen on properly in his hands, the 
ollowing conditions inter alia must be satis- 
ned: (1) there should be no arrangement 
inconsistent with the retention of such pro- 
perty m the exercise of his lien; (2) the 
property on wliich the right to lien is claimed 
should belong to the principal to the know- 
ledge of the agent; (3) it should have been 
received by tlic agent in bis capacitj' as 
agent during the course of his ordinary 
duties as agent; and (4) the agent should 
he holding the property for and on behalf 
of his principal and not for and on account 
of any known third partj-. 1933 S. 235. 
Se.e 31 M. 123; 89 I.C. 409. 

Sec. 222. — S. 222 is founded on the well- 
recognised principle that every agent has a 
right against his principal founded upon an 
implied contract to be indemnified against 
all losses and liabilities and to reimburse all 
expenses incurred by him in the exercise of 
his antlioriU’. Where an agent by contract- 
ing renders himself liable for the price of 
goods bought on behalf of his principal, the 
property in the goods as between the prin- 
cipal and agent vests in the agent and 
not pass to the principal until he pays for 
the goods and the agent has the same rign'> 
with regard to the disposal of the 
with regard to stopping them in 
he would have had if the relation 
him and his principal had been that o* 
ind buyer. If therefore the pr^ncipA rfi^ 

:s to pay. the agent is any 

70 ods and hold the principal 
icficiency arising from the sale. 

:icncy would be the rncasure ® in 

ained by the agent m the transac 
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Illustrations. 


u- Singapur. under instructions from A of Calcutta, contracts with C to . • 

g^ds to him. ^ does not send the goods to B, and C sues B fo^ breach of con trac? ^ inf ^ a 
of the suit, and A authonzes him to defend the suit. B defends the suit and rnmrjSi "w””* 
damage and co,B. and incur, expeme. A i, liable ,o B tor ,uch damage? cmt/ aTcx'^nL”^’^ 

aAd CO,., a^Td ‘incurl fiX'blc '.o I “h rS’amage??'^'''!"^' cx".illS 

223 . Where. one person employs another to do an act, and the agent does 

Agent to be indemnilied employer IS liable to indemnify 

against consequences of act agent agatnst the consequences of that art 

done m good faith. though it cause an injury to the rights of tlnrH 

persons. ^ tuira 

Illustrations. 

ffisaliases&Tissss 

di,po,e'oi-. "b ?hK’;n'i'&oi"er'?h'e'?S„f.h' '‘7 •<> 

or agTn/“m 7o"a °crim'Zi'7c7 agen'l''d'ther u™'" nm'hable m the 

Illustrations. 

Act /I Ihcreupo? b^ats C. and^hM’to''pay''damUM lo'cTo'r so do"nK®'"7'- of the 

B for those damages. ^ aoing. .1 i% not liable lo indemnify 


NOTES. 

respect of which he is entitled to be indeni- 
nified and reimbursed. 140 I C 624— U 

'268=1932 B. 593. Undfr s!^ 
before an agent can successfully main- 
tain any claim for indemnity against his 
princiiial, he must establish the fact that he 
has actually incurred a loss. 1935 S. 38 
In the absence of a stipulation, money spent 
by a commission agent during a business 
tri^p on boarding and lodging cannot be con- 
sidered to be incidental to carrying on the 
business of the principal who is not bound 

248=206 P.L.R. 
1913. Seg also 31 Bom.L.R. 508. An 
agent can recover moneys paid out by him 
on behalf of his principal even on wagering 
contracts and a set-off or adjustment in ac- 
counts of third parties should be treated on 
the same footing as cash payments. f79 
P.R. 1908 and 1928 L. 420, Foil.) 138 1 C 
241=33 P.L.R. 450=1932 L. 356. Where 
an agent enters into a contract wiUi another 
person on behalf of his principal, and being 
rwiuircd to pay the amount of the loss 
arising out of the transaction executes a 
sarkat in favour of the other party, under- 
taking lo make good the loss, he is entitled to 
recover the said loss from the principal 
under S. 222, Contract Act. The execution 
of sarkat by the agent in favour of the other 
party is as good as a cash payment to him. 


1936\'''37 ' C. 787= 

T^trLTz,'^ "" 'p'" -p a i-c 

fhem altcrnativclv. but he 

both VnranJ” pHScipaf 

C. .4,5=23 ft fxer- 

noT^e^S' m tli'e' 
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(b) D, the proprietor of a newspaper, publishes, at A's request, a libel upon C in the Daoer 
and A agrees to indemnify B against the consequences of the publication, and all costs and d^ages’ 
of any ac tion in respect thereof. B is sued by C and has to pay damages, and also incurs eirocn^ 
.1 is not liable to B upon the indemnity. ' 

Compensation to agent for 225- ^ The principal must make compensation to 

injury caused by principal’s his agent in respect of injury caused to such agent by the 

principal’s neglect or want of skill. 

Illustration. 

A employs /? as a bricklayer in building a house, and puls up the scaffolding himself. The 
scaffolding is unskilfully put up, and B is in consequence hurt. A must make compensation to B. 

Effect of agency on contract with third persons. 


226 . Contracts entered into through an agent, and obligations arising from 

acts done by an agent, may be enforced in the same 
Enforcement and consc- manner and will have the same legal consequences, as 

quences of agenl s contracts. . i j i t . ° 

’ if the contracts had been entered into and the acts done 

by tlic principal in person. 


Illustrations. 


(<i) A buys goods from B. knowing that he is an agent for their sale, but not knowing who 
is the principal. B's principal is the person entitled to claim from A the price of the goods, and 
A cannot, in a suit by the principal, set-off against that claim a debt due to himself from B. 

(/») .1, being B's agent with authority to receive money on his behalf, receives from C a sura 

of money due to B. C is discharged of his obligation to pay the sum in question to B. 

227 . When an agent docs more than he is authorized to do, and when the 

part of what he docs, which is within his authority, can 
be separated from the part which is beyond his authority, 
so much only of what he docs as is within his authority, 
is binding as between him and his principal. 


Principal how far bound 
when agent exceeds authority. 


NOTES. 

980; 1926 S. 40=20 S.L.R. 100. Aci, 
though unlawful. not criminal, effect of. 
.s<v 20 S.L.R. 100=1926 S. 40. 

Sec. 226. — Agent acting beyond scope of 
authority — Rrincipal’s liability. 35 I. C. 
208=14 A.L.J. 601. The plaintiff took a 
contract from the Military authorities for 
the supply of mutton. He <lepositcd ac- 
cording to the rules a certain sum of money 
in one of the banks specified in the contract 
and obtained a receipt. Subsequently, the 
bank became insolvent and the plaintiff sued 
the Military authorities represented by the 
Secretary of State for recovery of the 
amount over an<l above that ratcably obtain- 
ed from the hank. Held, that the bank was 
under those circumstances the agent of the 
<lefendants and that the latter was liable for 
the amount claimed in tlicir 
principals. 133 I.C. 881=32 P.L.R. 819. 
See also 15 L.W. 201 (P.C.). As a 

general rule, the agent has no aulbonty to 
borrow money on account of bis principal 
so as to render the latter liable to the len- 
der unless the principal has given express 
authority or previous sanction or has subse- 
quently adopted and ratified the loan. 36 
I.C. 968=10 S.L.R. 72. If an agent is 
acting in collusion with a third party wit i 
out the principal’s consent and the act is 
■detrimental to the interest of jJ'C pnncipah 
the latter is not bound. 56 I.C. 631. 
ment to an agent is payment to the pnnci- 


al. 13 I.C. 955=36 P.L.R. 1912. An 
gent cannot sue or be sued in respect of a 
ale to him on behalf of the principal. 20 
.C. 844=25 M.L.J. 32. Where an agent 
igns a pro-note for a business belonging to 
minor, the holder must be fixed with notice 
f the contents of the power-of-attorney 
nder which the agent acts and of the ex- 
snt of his authority and of the fact that the 
usincss belonged to a minor. 21 M.L.J. 
20=35 M. 692=14 I.C. 389. Agent- 

ower to sell properly— Recital of autno^y 

nnccessary. 23 O.C. 353=59 LC. 596. 
►nc of several joint-debtors cannot be an 
gent of their creditor so far as JOint-deB* 
)rs arc concerned and a payment to that 
pbtor is not a payment to the creditor. U 
C. 864=4 Bur.L.T 197. Where ^ 
gent fraudulently, in 
wn interests, and contrary 
Iters into a contract the P IT with 

>und only if I.C. 

,c agent have acted The 

lus of proving good faith J-Jcipal. 

ird persons claiming *^o*Boni L. 

si?’ « 7 .Lwhere an agent a^f 

stand surety for J"*?" oufsid' Ih' 
r two persons m * 1 ^’ unauthorised act 
one of his authority, the unaur ,,,5 

“"the agent is autho- 

t in standing surety for tne p 
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llluslralton. 

Ay being owner of a ship and cargo, authorizes B to procure an insurance for 4,oof> rupees 
on the ship. D procures a policy for 4,000 rupees on the ship, and another for the like sum on the 
cargo. A is bound to pay the premium for the policy on the ship, but not the premium for the policy 
on the cargo. 


Principal not bound when 
excess of agent’s authority b 
not separable. 


228. Where an agent does more than he is 
authorised to do, and what he docs beyond the scope of 
his authority ^nnot be separated from what is within it, 
the principal is not bound to recognize the transaction. 

Illusfration. 

6,000 ;“puSL?cTo'wh"oIo Uai^Taccion"^ 

229. Any notice given to or information obtained by the agent, provided it be 

Consequences of notice given f or obtained in the course of the business transacted 

to agent. the principal, shall as between the principal 

• . . , 2nd third parties, have the same legal consequence as if 

It had been given to or obtained by the principal. Huence as 11 

Illustrations. 

(fl) A is employed by D lo buy from C certain soods nfwtiirK •*> #1... .. 
bug them accordingly. In the course of this treaty for the sale, A learns that the BwS^rcalhTbl-^’ 


Agent cannot personally en- 
force, nor be bound by, 
contracts on behairof principal. 


230 In the absence of any contract to that effect 
an agent, cannot personally enforce contracts entered 

Lou?/ I:;’??:'"'" per.onally 


NOTES. 

rized and the principal’s liability will be res- 
tricted to that person only under S. 277. 
1937 Rang. 499. Agent acting in the course 
of the busincss—Principal liable to third 
parties suffering damage. 43 A. 623=19 

A. L.J. 654. 

Sec. 228. — For obtaining Court-fee for 
a memorandum of appeal and for other 
petty expenses the authorised agent of the 
Mahant of a math borrowed Rs. 400 from 
the plaintiff for which he gave a hand note. 
Tlic money was utilised for the purpose of 
the appeal and the Mahant himself took an 
active part in the prosecution of that liti- 
gation. It was found that the litigation 
had nothing to do with the math but was 
instituted purely to satisfy the personal 
grudge of the Mahant. Held, that the 
Mahant was personally liable for the debts 
incurred by his authorised agent on his be- 
half, incurred for the personal purposes of 
the Mahant; the signature on the hand-note 
being that of an agent for a disclosed prin- 
cipal and the agency having been previously 
authorised and also subsequently ratified, 
the agent was not liable on the handnote. 
149 l.C. 898=1934 P. 435. On this sec- 
tion, see also 10 B.H.C.R. 319; 8 B.H.C. 
R. 19. 

Sec. 229.— Principle of section. 25 A. 


Constructive notice of a 
fact which the agent knows cannot be im- 

Thi ° principal when it was not to 
he interest of the agent to disclose the fact 
to the principal and which the agent did 

n®* •'!?/. disclose. See 46 I. A. 250=44 

B. I39_24 C.W.N. 469=54 l.C. 121 (P 

C. ). See also 56 C. 367=119 I r 
1929 C 497; 12 B.H.C.R. 262.'- 

Jo agenc>- would not 
625=1925 N. 
on his principal’s 

L-in f i" I ^'■^saction in which his 

toowledgc would otherwise be imputed to 
his principal, takes part in any fraud or mis- 
feasance against the principal, the princinal 

C^ 353'^ *^owlcdgc. *36 

Sec. 230.— Presumption under the sec- 

tion, when arises. See 25 N L R 81— ii/i 
C. 669=1929 N. 170. The question who 
tlier an agent, who has made a contract on 
behalf of his principal, is lo be taken to have 
contracted personally, or merely on behalf 
of the principal, and if personally, what is 
the extent of his liability on the contract 
depends on what appears to have been the 
intention of the parties, to be deduced from 
the nature and terms of the particular con- 
tract and the surrounding circumstances 
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[S. 230 

“-r '• “ «»• i. 

/bi- a merchant residem ahro^ad*;"’’’'^' purchase of goods 

( 2 ) ^^■^ere ihe agent does not disclose the name of his principal ; 

(3) where tlic principal, though disclosed, cannot be sued. 


T , NOTES. 

Under S. 

fifh.nV ’'' Contract Act, an agent is not en- 
t tied to sue the purchaser personally when 
the order is not placed through him, even 

a separate contract made 
^\ltll the principal undertaken to pay the 

no^nV^ supplied by him and 

not paid for hy the purchaser. Nor is the 
agent entitled to claim the benefit of S 69 
as lie is not a person interested in the pay- 

ir'’'i-7 ' principal. 39 P.L. 

K. 4o 7_1937 Lah. 6()7. Agent of foreign 
Mate, personal liability of. Sec 113 I. C. 
•b4a. Personal liability of agent acting for 
foreign principal. .SVr 32 Bom.L.K. 1336. 
>Aherc the (Icfendant as manager of the 
Jianaih Kaj got some work done by the 
plaintifT and the name of the Kaja was not 
disclosed tlicrc is no personal liability 
against the defendant for the work done bv 

r-'’ ;io UC. 415. .SVc alio 

<9 I.C. 380 — 192a O. 641. The mere fact 
that a committee is not a registered body 
and has no independent existence in law 
cannot make the servants of the committee 
personally liable. Although the Association 
as such cannot he sued, its members will be 
jomtiy liable. (14 P.R. 1891, Rcl. on.) 145 
f.C. 178—1933 L. 93. Evidence of cus- 
tom or usage incidental to contract. 35 
I.C. 3=20 C.W.N. 305. It is well settled 
that an agent can perform acts on behalf 
of his principal cither disclosing or conceal- 
ing the fact that he is an agent. There is 
nothing in S. 92, Evidence Act. to prevent an 
agent in a suit for compensation fron^ his 
principal from proving that contracts cn- 
tered into hy him were on the principal’s 
behalf. The c(|tiitablc right of the agent 
to be indemnified cannot however be so 
excrcise<l as to make a profit out of the 
indemnity. 26 S.L.k. 85. A broker who 
gives to the buyer a note in the form 
“honght by your order and for your account 
from our principals" is not more than inter- 
mediary and was not an agent of the un- 
tliscloscfl principal for sale to make him 
liable under tlic section. 19 C.W.N. 623 
=42 C. 1050. Auctioneer is different from 
an or<linary agent, and can sue in his name 
for price of goofls sold at auction. 20 S. 
E.R. 287=92 I.C. 394=1926 S. 6. Secaho 
1941 A.W.K. (H.C.) 365. .An agent is 
not personally hound hy a contract entered 
into by him on behalf of his principal in the 
absence of any contract to that effect. 73 
T.C. 885=1923 E. 296. The presumption in 


S. 230 (1) is rebuttable. 67 I.C, 157 The 

noTahl^^^ principal is abroad does 

Tf tl^ personal liability of the agS? 

alone fn^'" looked to him 

alone for performance. 67 I.C 157 
also 65 I.C. 473; 32 Bom.L.R. 1336. To 
make an agent personally liable under a con- 
tract It niust be clearly established tliat the 
agent had iiot disclosed the name of his 
principal. 65 I.C. 473. An agent who des- 
cribes himself as such, may still be contract- 
ing m his personal capacity but failure to 
spccili' Ins capacity, as an agent in signing 
a contract does not raise any such presump- 
tion wlicn the terms of the contract itself are 
clearly to the contrary. 65 I.C. 468=2 L. 
L.J. 374. When an agent enters into a 
contract he may sue thereon in his own 
name, K he has an interest in the contract. 

55 I.C. 992 (24 M. 130, foil.) 27 Bom.L. 
R. 1168=1925 B. 547. Agent receiving 
goods on behalf of principal — Agent’s liabi- 
lity for price. 39 I.C. 793=143 P.L.R. 
1917. .Vcc also 24 I.C. 1007 ; 27 M. 315. 
Ordinarily the words "Pacca Arhtia" convey 
that the so-called agent is acting as a prin- 
cipal on behalf of the person with whom he 
buys or sells the commodities in question. 
There can therefore be no question of the 
application of S. 230 of the Contract Act 
in his case. 177 I.C. 985=1938 Lah. 253. 
Hindu joint family business — Loan advanced 
by manager — Suit by manager alone without 
stating that suit is on bclialf of family — Main- 
tainability. See (1938) 1 M.L.J. 526. On 
a contract signed by the agent without dis- 
closing his principal the agent is personally 
liable. Though an agent has authority to 
borrow money for the business of the firm, 

\ct if the power-of-attorncy expressly prohi- 
bits tlic agent from borrowing money, the 
principal is not liable. The fact that the 
money borrowed was applied for the pur- 
poses of the firm may give rise to a cause oi 
action between the principal and the ag^» 
inter sc but would not enable the third part> 
lo SMC the principal on that accoimt bc«uK 
as between them there is no privily of con 

trart. (2 L. 252, Dist. ; 14 C P.L.K. 

Foil.) 27 N.L.R. 324. Ser also I 
54S=1W1 S. 4. An agent 'S "”' 
personally enforce a contract ^ he 

by him on behalf of his principal, "or is^ 

personally boiincl by such ^onFac^ 52 
179. See also 119 I-U- /31-J^ ^ 

A person contracting with agent 

undisclosed principal cithe 2 



S. 232] 


The Indian Contbact Act (IX of 1872). 


1991 


Rights of parties to a con- 
tract made by agent not 
disclosed. 


231 . If an agent makes a contract with a person who neither knows nor has 

reason fo suspect, that he is an agent, his principal may 
require the performance of tlic contract ; but the oilier 
con^tracting party has, as against the principal, the same 

agent had been principal. 

If the pnncipal discloses himself before the contract is completed the other 
contracting party rnay refuse to fulfil the contract, if he can show that il he had known 
who was the principal in the contract, or if he had known that the agent was nma 
principal, he would not have entered into the contract. ^ 

232 . Where one man makes a contract with another, neither knowing nor 


NOTES. 

W'.N. 263. Where the plaint merely dis- 
closes a contract between the plaintiffs and 
the agent of a disclosed principal, the agent 
cannot be sued. If there is a matter of 
doubt as to tlie liability of the agent or the 
principal in a contract the usual course is 
to sue both defendants alleging that the 
principal was the principal and in the alter- 
native suing the agent for breach of the 
warranty of authority. 150 I.C. 671=1934 
P. 269. On this section, see also 30 L.W 
1028=1929 P.C. 254=57 M.L.J. 628 (P.* 
C.)* Under the ordinary law of contract 
enacted in S. 230 of the Contract .Act, if an 
agent acts on bclialf of his principal, the 
I>rincipal being disclosed, a creditor who 
lends money to the agent is entitled to sue 
the principal. Rut the law under the Nego- 
tiable Instnmients Act. is an exception to 
that rule. S. 28 of the Negotiable Instru- 
inents Act requires that to make the principal 
liable It must he clearly indicated on the face 
of the instrument that the agent is acting on 
behalf of such principal, ^\^lerc a promis- 
sory note is executed by the agent alone, and 
there is no suggc.stion of any indication on 
the face of the note that the principal is tlie 
real debtor, the creditor, in order to bind 
the principal and make him liable, must sue 
on the loan and not on the instrument. But 
when the suit is based on the note, and the 
agent neither alleges nor proves any facts 
which would entitle him to take advantage 
of the exception under S. 28 of the Negoti- 
able Instruments Act, c.g., inducement by 
the plaintiff to sign the hill on the looting 
that he (the agent) would not be liable the 
agent cannot escape liability. 18 Pat I T 
33/ = I937 I'.W.N. 344=1937 Pat. 428. on 
this section, see also 1939 I^h. 825. Where 
an agent enters into a contract as such, if he 
has an interest in the contract, he may sue 
in his own name, the agent being in such a 
ease virtually a principal to the extent of his 
interest m the contract. 1938 Lab. 673 
Where a judgment-debtor against whom the 
decree-holder had obtained six decrees paid 
some money to the dccrcc-hoIdcr’s pleader in 
part payment of the decrec.s and had the 
execution stayed for a certain period, but 
on failure of the judgment-debtor to pay 
the decretal dues in full within th.at period 
writs of attachment were executed against 


him resulting in payment of five of tlit 

r ' pleader thereafter 

certified m ^urt the money paid to him as 

having satisfied the sixth decree in wliich 

the judgmdnt-dcbtor was only one of two 

judgment-debtors, in a suit by the judgment- 

debtor against the pleader for the recovery 

ot the amount paid to Iiim. Held, (i) that 

the money having been paid to the pleader 

as agent on behalf of the principal vh 

maintainable 

against the pleader alone; (iV) that the money 
having been paid in.part payment of the 
decrees, the pleader did not act wrongly in 
appropriating it to the unsatisfied decree. 
42 L. W.N. 1263. 

Sec. 231. — Under S. 231 a principal can. 
as against the agent claim the full benefit of 
the contract entered by the agent in his own 
name, and as a^inst the party contracting 
with the agent, the principal is bound by the 
equities arising between the agent and the 
contracting party. 26 I.C. 822=27 M.l I 

335. 10 Bom.L.R. 306 (Partners). Where 
m the case of a contract entered into by an 
agent for an undisclosed principal, the other 
contracting party refuses to perform the 
contract for the reason that the agent has 
failed to carry out the conditions of a sena- 
rate contract made with him, S. 211 of the 
Contract .Act is not applicable, and tlie 
proper section under which the principal can 
proceed IS under S. 231 for damages again.st 

152 I.C. 33— 1934 C. 721. Although S. 231 

of the Contract Act gives to an undisclosed 
principal an option to proceed for damages 
against the party contracting with the agent 
dicre is nothing in that section which can 
be said to debar him from seeking his remedv 
against the agent under S. 211, if he caii 
bring Ins case within the purview of that 
section 61 C. 504=152 I.C. 33=1934 C. 

/ 21 . Where a railway receipt for goods 
consigned for transit is in the name of an 
agent, the real owner is entitled lo sue for 
lueir value, if tlie goods are lost. 92 I.C. 
1007. .An agent contracting in his own name 
without mentioning the agency can sue and 
be sued upon the contract. 26 I.C. 822= 

27 M.L.J, 501. See also 35 M. (>92=’l 
M.L.J. 620; 1925 C. 29; 46 C.L.I. 362 
Sec. 232.— ‘Sec 4 B. 447. 
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[S. 233 

Performance of contract reasonable ground to suspect that the other is 

with agent supposed to be !? principal, if he requires the performance 

contract, can only obtain such performance 

the age.u and the other pany folhe cLr"S‘' subsisting between 

Illustration. 

Right of person dealing . Cases where the agent is personally liable 

with agent personaliv liable. ^ person dealing with him may hold either him or his 

principal, or both of them liable. 

Illustration. 

B was ato-r^ a“n si-r 

234- When a person who has made a contract with an agent induces the 

agent to act upon the belief that the principal only will 
be held liable, or induces the principal to act upon the 
belief that the agent only will be held liable, he can- 
not afterwards hold liable the agent or principal 
respectively. 

235- A person untruly representing himself to be the authorized agent of 
I, iabiliiy of pretended agent. ‘Another, and thereby inducing a third person to deal 

1 . T I • "'ith him as such agent, is liable, if his alleged employer 

cs not 1 ati y ms acts, to make compensation to the other in respect of any loss or 
damage which he lias incurred by so dealing. 


Clonsequcnces of inducing 
agent or principal to act on 
belie! that principal or agent 
will be held extlusivclv liable. 


a 


NOTES. 

Sec. 233. — Section gives the party who is 
dealing with an agent who Is personaliv 
liable a double form of election. He can 
.sue both tlie principal and agent jointly or 
sue ()nc of them. If he .sues one, a suit 
against the other will be barred. 40 I. C 194 
= 19 Jiom.L.K. 370. The li.ability of ; 
principal and agent is not joint but alter 
native. A person dealing with a principal 
through his agent may at his election sue 
cither, or he may sue both of them alter- 
natively in a case wlicrc he is not sure 
against whom his remcd^ lies hut he cannot 
gel judgment against both of them jointly, 
as that would turn a liabilit)- which is mutu- 
ally exclusive into a joint liability. (5I M. 

Mys.L.J. 284. Sec 
itlso 39 C.W.N. 461. S. 233 enacts sub- 
stantive law and not adjective law defining 
procedure bj- which the liability may 
be enforced. 40 I.C. 194=19 Bom.L.R. 
370. .SVe also 31 M. 45; 18 C. 31; 90 I.C. 
48/. In cases where the agent is personally 
liable the law allows a plaintiff to sue both the 
principal and agent and to get judgment 
against both of them jointly for the amount 
sued for. I.L.R. (1939) Mad. 282=49 L. 
W. 343=1939 Mad. 520=(1939) 1 M.L.J. 
509. 

Sec. 234.— .Vee 4 B. 477; 6 B. 326; 9 A. 
681 ; 7 M. 392; 2 A. 307. 

Sec. 235. — The basis of an action under 
S. 235 is the implied warranty by the pro- 
fessing agent that he had tlic authority to 


act. The measure of damages must accord- 
ingly in substance be what benefit the other 
party would have had from the contract if 
the representation that he was the autho- 
rised agent had been true. 42 C.W.N. 116 
= I.L.k. (1938) 1 Cal. 463=1938 Cal. 151. 
Where a Mahomedan son, who is not the 
authorised agent of his father, by mortgag- 
ing his father’s land holds himself out to be 
an agent. S. ^5 of the Act, and not S. 230, 
applies and the limitation for a suit for 
compensation starts from the date on which 
the fatiicr obtains a decree in a suit for 
possession of the mortgaged properh'. 151 
I.C. 58=1934 Pesh. 49. Applicabihty of 
section. See 49 C.L./. 191. ^Iiool- 

maslcr appointed by Secretary of Schwi 
Committee— Services dispensed with— Ke- 
asonable notice— Three months pay m i«cu 

of. Sec 49 C.L.J . 191. . 

Agent untruly representing his authority 
—Acting beyond his scope— Liability of u 

I.C. 94=34 A. 168. See also 8 M.L-^ 
353. Liability of agent when principal r 

pudiates. 1924 O. 184=72 I.C. 1011. 

Sec. 236: Scope of Section.— S. 
not rc.stricted to cases where t.l>e 3 

ports to act for a named un- 

person purports to act as agent ynJis- 
discloscd principal and **^*^I« ® pjics and 
closed principal in fact. S. ^ ^ 628, 

he cannot sue on the contract. 

Rel. on.) 1933 S. 207- S. traces 

enact that the it provides 

mentioned in that section is void, 



S. 238] 


The Indian Contract Act (IX of 1872). 


1993 


Person falsely contracting 
as agent not entitled to per- 
formance. 


236 . A person with whom a contract has been 
entered into in the character of agent is not entitled to 
require the performance of it if he was in reality acting, 
not as agent, but on his own account. 


237 . When an agent 


Liability of principal induc- 
ing belief that agent’s unautho- 
rized acts were authorized. 


has, without authority, done acts or incurred obligations 
to third persons on behalf of his principal, the principal 
is bound by such acts or obligations if he has by his 
words or conduct induced such third persons to believe 
that such acts and obligations were within the scope of 
the agent’s authority. 


Illustrations. 


(a) A consigns goods to B for sale, and gives him instructions not to sell under a fixed price. 
C, being ignorant of B's instructions, enters into a contract svith B to buy the goods at a price lower 
than the reserved price. A is bound by the contract. 

(i) A entrusts B with negotiable instruments endorsed in blank. B sells them to C in violation 
of private orders from A. The sale is good. 


238 . Misrepresentations made, or frauds committed, by agents acting in the 
_ course of their business for their principals, have the 

mii;cp'r«cXtiof.Tr'rra"ud by agreements made by such agents as if 

agent. such misrepresentations or frauds had been made, or 

committed by the principals ; but misrepresentations 
made, or frauds committed, by agents, in matters which do not fall within their 
authority, do not affect their principals. 


Illtisiralions. 


(a) .1 being B's agent for the sale of goods, induces C to buy them by a misrepresentation, 

which he was not authorized by B to make. The contract is voidable, as between B and C, at the 
option of C. 


NOTES. 

that the alleged agent cannot require its 
performance. It follows that since the con- 
tract is enforceable by one of the parties and 
not enforceable by the other, it is a voidable 
contract. So where B signed an indent in 
favour of A whom he knew to be only an 
agent and the indent contained a clause 
providing for reference of disputes to arbit- 
ration, in pursuance of which a reference 
was subsequently made, and an arbitrator 
was appointed, held, that though the con- 
tract was voidable at the option of B, having 
treated it as valid and taken the chance of 
an award in his favour, he was estopped 
from avoiding the contract and objecting to 
the reference. 1933 S. 207. A person with 
whom a contract is made as an agent wlicn 
he is not so, cannot sue under S. 236 . 39 
C. 802=18 C.W.N. 263. See also 34 C. 
628. 

Sec. 237.— 18 Bom.L.R. 317; 6 C. 
W.N. 229. S. 237 has no application 
unless the relationship of principal and agent 
is proved to exist between the parties. If 
illustration (6) to that section should come 
into operation, the person handing over the 
negotiable instrument must be a principal and 
the person who receives it must be an agent. 
Where a wife hands over certain shares to 
her husband for safe custody, the husband 
can in no sense be said to be the agent of the 
wife, and if the husband pledges them with 
a bank, without having any authority to do 

C.C.M.— 250 


so, S. 237 cannot avail the bank in order to 
entitle the bank to enforce its charge against 
the shares. A custodian of goods for safe 
custody is a bailee of the goods and not an 
agent of the true owner for the purpose of 
dealing with the goods. 1937 A.L.J. 150 
= 1937 A. 2S5. Servant of firm ordering 
goods from another firm — Selling firm hav- 
ing no knowledge and making no inquiry — 
No right to proceed against other firm. 
1937 S. 151=169 I.C. 423. 

Sec. 237, III. (a). — Where a licensed 
auctioneer sells a house by auction to third 
person for an amount less than is authorized 
b)- the owner of the house and the owner 
admits the authority given for sale of the 
house, thus inducing the third person to 
believe that the auction sale was within the 
scope of the auctioneer's authority the 
owner, as principal, is boimd by the auction 
sale and is liable to the third person for the 
breacli of contract although the auctioneer 
might have practised fraud in selling at a 
lower price. 121 I.C. 511=1929 L. 822. 

Sec. 238. — It is enough if the fraud is 
committed by the agent in the course of his 
business for his principal, i.e., in matters 
falling within the scope of his authority. 
50 C. 258=27 C.W.N. 18; 36 A. 416=24 
I.C. 29. Principal and agent — Criminal 
liabilit>-. 42 C. 1094=33 I.C. 289=19 C. 
W.N. 1239. Forgery and fraud by agent 
— Principal not bound. 15 S.L.R. 93. 
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SCHEDULE. 

Enactments repealed. 

[Repealed by S. 3 and Sch. II of the Repealing and Amending Act, 1914 (A" of 1914).] 


THE CONVEYANCE OF LAND ACT (XXXI OF 1854). » 


Year, j 

No. ' 

' 1 

Short title. 

V 

Amendment. 

1854 

XXXI 

4 

The Conveyance of Land 
Act. 1854. 

. 

^Repealed in part, XIV of 1870; XIV of 
1874; XII of 1876. 

Repealed in part (locally). IV of 1882. 


[\6th December, 1854. 

An Act ^l* * * *] fo simplify the modes of conveying 

land in cases to which the English Law is applifabhe. 

Whereas it is expedient, in cases to which the English law applies, *[* 

* * * *] to simplify the modes of conveying 

land, and to exempt the purdiasers of trust property 
from the liability to see to the application of the purchase money; It is enacted 
as follows: — 


Preamble. 


1 [Real actions, fines and recoveries abolished .] Rep. by the Repealing 
Act, 1870 {XIV of 1870). 

2. Eveiy- tenant in tail or other owner of an estate of inheritance less than 

an estate in fee-simple, eibhfer at law or in equity, in 
Tenant in tail may dis- j^nds or hereditaments, not being under any dis- 

br'impl’c Tccd?ctc'.' have power to dispose of such and 

hereditaments against the issue tail, and all persons 

whose estates arc to take effect after the determination or in defeasance of his 
own, or to enlarge his said estate into an estate in fee-simple, by any deed 
declaring an intention so to dispose of tHe said lands or hereditaments, or to en- 
large his estate therein; and every tenant in tail or other owner of an estate 
of inheritance less than an estate in fee-simple, who shall be under me dis- 
ability of coverture, shall have power to dispose of or enlarge her _ 

in manner aforesaid, by any deed declaring her intention so to do, and acknow 
ledged by her as hereinafter mentioned: 

Provided that every disposition under this section shall be subject 
rights of all persons in respect of estates prior to fcWe estate tail or other es 
of inheritance which is the subject of such disposition, and ° 

othcr persons, except those against whom such disposition is by this Art 
rized to be made 


LEG. REF. 

^ Short title, “The Conveyance of Land 
Act, 1854.” See the Indian Short Titles Act 
(XIV of 1897) . The Act has been declared 
to be in force in the whole of British India, 
except as regards the Scheduled Districts, by 


fthe Laws Local Extent Act (XV of 1^^^ 

hrUe words “to abolish 

also fines and common rccov^n^^ ,^ 4 . 

repealed by the Repealing Act av 
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S. 7] The Conveyakce of I^nd Act (XXXI of 1854). 


3. Every married woman who, either alone; or jointly with her husband is 

possessed of or entitled to any estate or interest in or 
Married woman, with any power to be exercised over, any lands or heredi- 

of“he^“'^”"sSc“by t^^nts, which, but for the passing of this Act, she 
deed acknowledged. might have disposed of or extinguished by levying a 

fuie, or suffering a recovery, or by joining in either 
of such assurances, shall have power by deed, to be acknowledged by her as 
hereinafter mentioned, to dispose of, release, surrender or extinguish any such 
estate, interest or pow'er, as fully and effectually as if she were an unmarried 
woman . ‘ 

_ - . , , 4. The provisions of the last two preceding 

nJcy ■ subject toVinvesU far as circumstances will admit, 

cd in land. ^Pply money subject to be invested in lands or 

other hereditaments. 


5. No deed to be executed by a married woman under the provisions here- 
- . r j j inbefore contained shall, so far as regards the interest 

marr^^d women. ^ ^ married woman, be valid or effectual unless 

her husband concur therein, nor unless the deed be 
acknowledged in manner hereinafter prescribed before a Judge of one of Her 
Majesty s Supreme Courts, or before a Judge or other eovenanted officer of 
the East India Company exercising civil jurisdiction in the place wherein sudh 
deed shall be acknowledged, or before some Commissioner appointed either 
especially for the occasion, or appointed as a permanent Commissioner by one 
of Her Majesty's said Courts to take such acknowledgments.* 


If husband be lunatic, eic., 
Court may direct acknow- 
ledgment by deed without 
his concurrence, saving 
right of the husband, etc. 


If the husband of any married woman, desirous of enlarging, passing 

or destroying any estate, interest or power, by a deed 
to be acknowledged by her under this Act, shall be a 
lunatic, idiot or of unsound mind, whether he shall 
have been found such by inquisition or not, or from 
any other cause, shall be incapable of executing a deed, 
or if his residence shall not be known, or if he shall 
he in prison, or living apart from his wife citiher by mutual consent or by sen- 
tence of divorce, or in consequence of his being transported beyond the seas or 
from any other cause whatever, it shall be lawful for any of Her Majesty's said 
Courts, by an order to be made in a summar>' way upon the application of 
such married woman, and upon such evidence as to the Court shall seem meet 
to dispense with the concurrence of her husband in the deed so to be acknow- 
ledged; and any deed to be executed or acknowledged by her in pursuance of 
such order shall (but without prejudice to the rights of her husband as then 

existing, independently of this Act), be as valid and effectual as if he had con- 
curred therein.* 


7 It shall be lawful for any of Her Majesty’s said Courts to appoint by 

Supreme Courts may up- published 

jKDjni commissioners to take yracial Oazette or otherwise as the Court 

such acknowledgments. shall direct, permanent commissioners, either by 

, . , . . »amc. or office, and to appoint from time to time 

under special commissions, special commissioners, any one of whom shall be 


LEG. REF. 

’ Cf. (lie Fines and Recoveries Act, 1833 
(3 & 1 Will. IV, c. 74), S. 77. 

^ Cf. tlie Fines and Recoveries .Act, 1833 
(3 & 4 Will. ly, c. 74), S. 79. 

® Cf. the Fines and Recoveries -.Act, 
1833 (3 & 4 Will. IV, c, 74), S. 91. 


NOTES. 

See. 7. — For order appointing the Sub- 
Judge of the Nilgiris to be permanent Com- 
missioner for the purposes of taking the 
acknowledgment of deeds by married women 
resident in the Nilgiri District, see Mad. 
List of Loc. R. & O., Vol. 1. 



1996 


9 

The Civil Court Manual (Imperial Acts). 


authonzed and empowered unless the act is directed to be done before more 
than one to take the acknowledgment of any deed by any married woman who 
by reason of her place of residence, or ill-health, or other sufficient cause shall 
be unable to make such acknowledgment before one of the Judges or* other 
officers described in the preceding section. 

8. Every such Judge, officer or commissioner as aforesaid, befoie he 
Examination of married 

woman apart from her hus- any deed to be acknowledged by her 

band. under this Act, shall examine her apart from her 

husband touching her knowledge of such deed, and 
shall ascertain whether she understands its object, and freely and voluntarily 
consents to tlie same, and unless she appears to understand its object, and freely 
and voluntarily to consent to such deed, he shall not permit her to acknowledge 
(the same, and in such case such deed, so far as relaes to the execution thereof 
by such married woman, shall be void.^ 

9. Every Judge, officer or commissioner taking such acknowledgment 

, . . under this Act shall, at the time of taking the same, 

ramium’'^of Veknowfed^- ^ign a memorandum to be endorsed on or written at 
ment. the foot, or in the margin of such deed, which memo- 

randum shall be to the following effect, namely, **this 
deed, marked ( ), was this day produced before me and acknowledged by 

therein named to be her act and deed, previous to which 
acknowledgment the said was examined by me separately and apart from 

iier hust>aiul, touching her knowledge of the contents of the said deed, and her 
consent thereto and appeared to understand the same and declared the same 
to be freely and voluntarily executed by her.’*® 

10 Every deed executed by a married woman and hereby required to be 

^ , acknowledged shall, so far as regards the interest of 

wlien*^ such married woman, take effect only from the time 

to take effect. acknowledgment thereof. 

11 It shall not be necessary for any person producing a deed so acknow- 

, , lodged in any Court of Justice to prove the handwrit- 

l.avc been duly aSwifdg” or authority of the Judge or other officer, or the 

cd. commissioner taking such acknowledgment, out ir 

such memorandum purports to have been in substance 
regularly made and signed, the deed shall be presumed to have been duly acknow- 
ledged by the party until the contrary is shown. 

12. Nothing in this Act contained shall abridge, extend or affect the 

e ,. . . powers of alienation or disposition which any marne 

m^n’s'pLcrs oT^lienatiZ: exercised 

rights, otherwise than by levying a fine or suften k 

recovery, or by joining in one of such assurances before the passing of this 

13. In any deed or will executed after this Act comes into 

disposing of immovable property situate m f 
ContinRcnt estates with- India!® wherein contingent estates are limitea 

CrproTc'Si.’° out th'e appointntent of -X JjnSs “"d 

contingent estates the same shall ^ duly 

purpo.scs, as effectually protected by the law as if such trustees a 

aDDointed . 

the 


LEG. REF. * Tv Govcrnni^* 

C/. the Fines and Recoveries Government of In joJian Laws) 

. 1833 (3 & 4 Will. IV, c. 74); S. 80. India (Adaptation of Indian 

Cf th*' and R^mv^^ries 1937. 




Act 

> — • -*» *- • • r • - * 

2 Cf . the Fines and Rccovcrie.s 

Act, 1833 (3 & 4 Will. IV, c. 74); S. 84. 
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14. Any estate or interest in immovable property, situate within the said 

territories, whether in possession, remainder or re- 
Estates may be conveyed, version, may, in addition to any other mode of con- 
ctc., by simple deed. veyance or release which is now valid, be conveyed, 

passed or released by a simple deed, whether such deed operate under the ^Statute 
of Uses or not. 


15. No conveyance of any kind shall operate to destroy, impair or affect 

any estate or interest which the conveying party has 
• . no right to destroy, impair or affect or beyond the 

tortious y. extent to which hte may impair or affect the same . 

16. It shall not be necessary in any deed relating to immovable property 

situate within the said territories, to be executed after 
Words of limitation not passing of this Act, to add words of limitation to 

estate by inheritance. heirs, when the intention is to give the absolute in- 

terest to a person and his heirs general; but a gift, 
grant or other conveyance of immovable property to, or in favour of, any per- 
son shall be taken to give him the entire and absolute interest in the nature of 
an estate in fee-simple, unless such construction is rendered inadmissible by the 
. . , other contents of the deed; and when in any deed or 

Estate limited to heirs executed after the passing of this Act any pro- 

life estate. perty is given to a person for life or for other free- 

hold interest, and aftenvards in the same deed, or 
will, is limited to his heirs or heir special, the estates shall not unite, but the 
limitation to the heirs shall be a limitation of an estate to be taken by the heirs 
by purchase. 


,, , *17 When any property is sold, the proceeds of 

require/to subject to any tnist, the bona fide purchaser 

tion of trust money. property shall not in any case be bound to see 

to the application of the purchase money to the pur- 
poses of the trust. 


.\ct to apply only to cases 18. Nothing in this Act contained shall extend 

governed by English law. to any case to which the English law is not applicable. 

19 {Interpretation clause.^ Rep. by the Repealing Art, 1874 (XVI of 
1874). 
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No. 

Short title. 

Amendment. 

1912 

1 

1 

i 

11 

The (^-operative Societies 
Act. 1912. 

Rep. in part and amended. Act 38 of 1990. 

Rep. in part, Act 17 of 1914. 

Amended (in U. P.), U. P. Act 3 of 1919. 
Amended (in Madras), Mad. Act 10 of 
1920. 

Repealed in its application to Bombay. Bom. 
Act 7 of 1925. 

Repeated in its application to Burma. Bur. 

Act 6 of 1927. 

Declared in force — 

in British Baluchistan (with an addi- 
tion), Reg. 2of 1913. S. 3. 
in the Arakan Hill District, Keg. 1 of 
1916. S. 2 


LEG. REF. 

I See the Real Properly Act, 1845 (8 and 
9 Viet., c. 106), Ss. 2 and 4; respectively. 


2 Repealed in places to which the Transfer 
of Property Act (IV of 1882) extends or 
is extended by Act IV of 1882, S. 2. 
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appcnd'c? to'" 'h' Statement of Objects and Reasons 
tioiis vvliicli nfust be observed'bift°aIso wm!^a'vi°w^to gfvinK coToerat' condi- 

ratc existence without resort to the elaborate nrOTis?onr of societies a corpo- 

thonght that legislation should be confined within the narrowest pSIe limits'' Th 

has therefore, been drawn so as to deal only with those point^ which ^ Co 
'(•nsidcr to be essential, and its nrnvi<innc h^\r£* 1 ^ Goycrnmwt 


consider to be essential, and its p;o;i^;nr have beerexpJe^^^^^ 

lo'^br’ ‘f rule-makinp power being reserved to Local Governments, so Uiat whafu7dt 
to be of the nature of an experiment may be tried in each province or part of a orovinrl 
on such lines as seem to afford most promise of success* 


of Co 


2. The adequacy of the existing Act was examined at a Conference of Reiristrars 
-o-opcrative Credit Societies in 1909. and it was held that the Act stiirrcmaLd Sv 

suggesjed bV'rxn^rts^ tT alterations in detail wliich had been 

suggested jn experts since 1909. The Conference of Registrars drew up oroDosals for 

the amcniiment of the Act. and after consulting Local Government on the proposals tlie 

Go\crninciU of India have prepared the Bill now published. The chief changes contem- 
plate! by ilie Government of India arc four in number:— '-‘•‘Uigcs comcm 

... I t Act of applies to Societies for the purpose of co-operative credit only 

cind not to Co-opera ive Societies of other kinds, such as those established for production 
or (hstnbution. It has in practice been found that the establishment of Credit Societies 
ha.s led to the founding of other clauses of Co-operative Societies also, and it is advisable 
liiat the privileges extended by the Act to Co-operative Credit Societies should be 
cxtcndeci to tliose other Societies. It is proposed therefore that the Act as now revised 
should be made applicable to all classes of Co-operative Societies— clause 1 (») and 
clause 4 of the Bill. ] 

('0 In the Act of 1904 Socictic** were classified according as they were “Urban” or 
Kural and the principle was laid down that as a general rule rural societies should be with 
unlimited liability. This basis for distinction was adopted, mainly because it represented 
a cla.ssification which has alrcadi’ licen recommended and put in force in the initiation of 
Co-operative Credit Societies in certain parts of India, but even at the time it was 
criticised as unsuitable by experts, and it has in practice been found artificial and inconve- 
nient. The real distinction is between Societies with limited and those with unlimited 
liability, and it is proposed in the new Bill to maintain this distinction only 
while retaining the principle that agricultural Credit Societies must as a general rule be 
with unlimited Iiabl!it>-. (See cl. 4 of the Bill.) 

(iii) The Act of 1904 did not contemplate that societies with unlimited liability 
should (iistributc profits. It is still felt that sucli Societies do not rcprc.scnt the best 
form of Co-operation for agricultural communities, but this form of Society has, in prac- 
tice, ficen for some time in existence in several provinces, and Societies of this charac- 
ter, (hough not of the orthodox type, arc recognized to be capable of useful work. Al- 
though tiiercforc it is not intended to give them undue encouragement, it is proposed to 
legalise their existence and to permit an unlimited Society, with the sanction of the Local 
fio\ crument. to distribute profits. (See clause 28 of the Bill.) 

(iy) A cardinal principle whicb is observed in the organisation of Co-operative 
S()cicties in Kuropc is the grouping of such Societies into Unions and tina^* 

ing by means of Central Banks. Tliis stage of co-operation had not been full)’ realis 
or provulcd for in the Act of 1904. but such grouping' of Societies has already been touna 
feasible in most provinces and it is now considered desirable to legalise 
of Co-operative Credit Societies of which the members shall be other Co-operative 
Societies. \Vufe clauses 5 (1). 6 and 10 (3) of the Bill.} 

3. In addition to carrying out the main alterations above Bill 

contains several other changes in detail and it has been found advisable to rccasr 
in order to improve the drafting and to incorporate the changes now contemp 
chief alterations, other than those above referred to, are the following. 

Clause 3. — It is proposed to make provision for investing in persons, o 
Registrars, the power of a Registrar. 'Atnce or 

Clause 5. — It is proposed to maintain the existing restrictions tbo 

class as obligator)- before rcgislrtation in the case of Credit Societies ijjnrfs of 
existence of ten members obligatory before registration in the P t .p, registered 

operative Societies other than those, all the members of which btc as to tb® 

Societies. It is proposed further to give the Registrar the same footioif 

residence qualification and to place persons of the same occupation 

persons of the same tribe or class, , t)f 

Clause 8. — The provision giving conclusive authority to the Regis* 
registration is new. 
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Clause 16.— It is proposed to extend from one vcar to 18 months f^^rm r,( v.^ 

su^phed'^y or\m^ ^ hdp *'o7'^'Ve^gisl?rcrSociet''' "^atcria'ls 

Societies "Act.^Cblf 22' on provisions in the English Industrial and Provident 

en;fefin”'th?ror'oT;"Vrgfstrrr£e^^^^^^^^ 

dates ^o?^:'lh")3S -'^- 

ded fron,"recd;4 depo“sits'’7r'^,;;''nrn-;StbL'.'“' 

ClauJe M’~The f ^"“.wing contributions to charities is new. 

condueVrenqSirT bv denmy"® “> a Registrar to 

based jTsi::ii;;^;;?o?3t =•" 

nuntber TmembTrltcCe^ress “STe"^ ‘° when the 

Local Gre7nmenT®o''p^e,c7b7"rel7rL'^7th^3edl^^^^ '^!'V'"'“ ‘he 

.he po:^^^T1hl'■lo7aT1“o7e^n,ir ““ ■>"- 

c,.r ^ n- 1-, 


S. .so rep. Act xyil of 1924; Am. Act X.XXVIII of 1920 

Araka,? HlrDi^Uicni" ”l"oM^ =■" ^'8- ” °f >‘»>3. S. 3; in 

Special Acts rcla'ti^'g"to7hrs s\Ve7t' have^beCT^'as^eTi’n^Uiose p'^oWncer."^ 
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THE CO-OPERATIVE SOCIETIES ACT (II OF 1912). » 

[\st March, 1912. 

Mn Act to amend the Law relating to Co-operative Sdcieties. 

Whereas it is expedient further to facilitate the formation of Co- 
operative Societies for the promotion of thrift and self-help among agriculturists, 
artisans and persons of limited means, and for that purpose to amend the law 
relating to Co-operative Societies; It is hereby enacted as follows: — 

Preliminary . 


Short title and extent. 


1. (1) This Act may be called The Co-opera- 

tive Societies Act, 1912; and 
(2) It extends to the whole of British India. 


Definitions. 


2. In this Act, unless there is anything repug- 
nant in the subject or context, — 


(a) “by-laws” means registered by-laws for the time being in force, and 
includes a registered amendment of the by-laws: 

{b) “committee*’ means the governing body of a registered society to 
whom the management of its affairs is entrusted: 

(c) “member” includes a person joining in the application for the regis- 
tration of a society and a person admitted to membership after registration in 
accordance with the by-laws and any rules: 


LEG. REF. 

I For iStatoinent of Objects nnd Reasons, 
ace fJnzotte of India, 1911, Pt. V, p. 95; for 
Report of Select Committee, sec ibid., 1912 
Pt. V p. 7; and for Proceedings in Council, 
see. ibid; 1911, Pt. VI, pp. 180. 079 and 
ibid.. 1912, Pt. VI, pp. 3, 31 and 256. 

It has been declared in force under S. 3 of 
the Rritish Bahichistan Laww Regulation 
(TT of 1913) in British Baluchistan, sec Bal. 
<'ode. 


NOTES. 

Sec. 1. — Policy of the Act, see 15 A.L.J. 
053=42 r.C. 908=40 A. 89. Policy of the 
Act is to save pcr.sona from protracted 
expensive and sometimes ruinous litigation 
in Civil Court®. 1935 L. 631. Act should 
he strictly construed. 1935 L. 631. Tho 
right of tho subject to have recourse to 
ordinary Courts of justice should not be 
unduly surrounded by restrictions. 1935 
L. 631. 

Bank registered under this Act — 40 per 
cent, of total liability of. required by Gov- 
ernment notidcation issue<l under B. 60 of 
Income-tax Act to be kept in fluid form — 


ivestinent of, in Government securities 
iterest on — “Income” or “profits" 

8 and 10 (1) of Income-tax Act—Linw* 
V to incojuc-tax. 56 M.L.J. 481 
ffect of Government notification exempts 
ofit® of co-operative society from 
X iJbid.) An aunrd agaMxst ^nc rep 
„totive of a deceased debtor of ft .J 
roots only the estate of the ^ 

nds hut ('nwnot affect him personal J. 

C. i365=lJ)33 Tj* 376- , 

Soc. 2 (c).— Tho term within 

• enough to embrnco a joint 

c ambit of its meaning and 

i„n of tho members thereof were m 

cs not invalidnto tho award passed 7 j 

gistrnr against the joint fnmi y. 

*'487=1933 N. 211. A 

nilv can bo a member of a w 

.iotV 48 L.W. 285=1938 

m) 2 M.L..I. 186. The f^ct 

under the Co-operative Socirt^ 

2 do not expressly state that ^ jjjodu 
ship of the society 
It family is no 
t a joint family can m no 
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(d) ‘officer*' includes a chairman, secretary, treasurer, member of com- 
mittee, or other person empowered under the rules or the by-laws to give direc- 
tions in regard to the business of the society: 

(e) “registered society'* means a society registered or deemed to be regis- 
tered under this Act: ® 

(/) “Registrar’* means a person appointed to perform the duties of a Regis- 
trar of Co-operative Societies under this Act: and 

{g) "rules’* means rules made under this Act. 

Registration . 

3. The Provincial Government may appoint a person to be Registrar of 

The Registrar. Co-operative Societies for the Province or any portion 

, , and may appoint persons to assist such Regis- 

trar and may. by general or special order, confer on any such persons all or any 
of the powers of a Registrar under this Act. ^ 

4. Subject to the provisions hereinafter contained, a society which has as 

Societies which may be the promotion of the economic interests of 

registered. members in accordance with co-opcrative princi- 

Cflnn- . 1 , e‘^<ablished with the object of facili- 

or w^^hom Srhabiiit';: “ 

order o^h^rwUc directs-''' Government by general or special 

shall be limit'd ^ ^ ^-iety 

h, “Weet is the creation of funds 

culturistT ami o^'h-T^’ w’l.'cli ‘he majority of the members are agri- 

uhunsts, and of which no member is a registered society, shall be unlimitfd. 

.me''.rr"‘orSc"c!ei7'whh .7 ■ Where the liability of the members of a 
limited liability and a share >5 limited by shares, no member other than a 

capital. registered society shall^ — 

, (< 1 ) hold more than such portion of the share capital of the society sub- 

ject to a maximum of one-fifth, as may be prescribed by the rules - or 

thousand n.pTel°‘ society’ exceeding one 


NOTES. 

ii member of the aoeiety, when tlicre is no 
provlwon in the b.ve-liiws to preclude a joint 
family from becoming a member of the 
fioclety through one of its eopareenera. It 
is no doubt dosirablo to have an expr^gg 
provision in tlio byelaws atnting that u 
Hindu joint family may join n society 
through one of its memliers cliojiea by all 
the other ndult members of the family and 
that loans to such n famtly would be grant* 
e<l only on clear and complete proof that the 
money is required for some legal necessity 
of lie family that wouhl avoid a good deal 
of unnecessary litigation. Where it is 
clearly proved thnt a member of u joint 
fnmily joined tho society in a repre- 
senlntlvo capacity with tho eonsent of all 
the adult momberH of tho fnmily, though ho 
mny not have been tho kartii of tho fnmily 
nnd that tho delits incurred by him wero 
for (he purpoHo of and on Itohalf of tbo 

CC.M.-251 


family ».e for tho purpogo of purchasing 
properties for the joint fnmily it must 
Held that tho money was borrowed for tho 
lieces&ity and bt^nefit of tho entire joint 
family, because tho member represents the 
entire joyit family in his dealings with the 
society. In rfiieh a mso tho society can pro 
ejvd against the joint family properties In- 
t iuding Uw proportiea purchased out of the 
money borrywed for tho debts incurred by 
the ineinlH.r, although that member is not 
di^eribed in Uie reg sters of the company or 
m the order for contribution as representing 
315 •'’ 28 = 1^*38 

Sec. 4.— Where a doerw passed against 
A comperativo society os a corporate body 
the deerc^holder cannot piir^oe his rome,ly 
in exeeiition against, tho shareholders or 
membfT of the society in their individual 
Wicity. m4M, 181=66 M.L.J. 47 “ 
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6. (1) No society,, other than a society of which a member is a registered 

n t • ' society, shall be registered under this Act which 

tion. ^ consist of at least ten persons above the age of 

' . ^ , eighteen years and, where the object of the society 

IS the creation of funds to be lent to its members, unless such persons 

(a) reside in the same town or village or in the same group of villages; or 

(b) save where the Registrar otherwise directs, are members of the same 
tribe, class, caste or occupation. 

(2) The word ‘^limited” shall be the last word in the name of every 
society with limited liability registered under this Act. 

7. When any question arises whether for the purposes of this Act a per- 

_ . _ . son is an agriculturist or a non-agriculturist, or 

dccM'rccrtain q'f^'tions . ^ny person is a resident in a town or village 

or group of villages, or whether two or more villages 
shall be considered to form a group, or whether any person belongs to any parti- 
cular tribe, class, caste or occupation, the question shall be decided by the Regis- 
trar, whose decision shall be final. 

t 

Application for registra- 8. (1) For purposes of registration an applica- 

■ *i®"- tioii to register shall be made to the Registrar. 

(2) The application shall be signed — 

(а) in the case of a society of which no member is a registered society, 
by at least ten persons qualified in accordance with the requirements of section 
6. sub-section (1) ; and 

(б) in the case of a society of which a member is a registered society, 
by a duly authorized person on behalf of every such registered society, and 
where all the members of the society are not registered societies, by ten other 
fiiembers, or, when there arb less than ten other members, by all of them. 

(3) The application shall be accompanied by a copy of the proposed by- 

laws of the society, and the persons by whom or on whose behalf such application 
is made shall furnish such information in regard to the society as the Registrar 
may require. . . 

9. Tf the Registrar is satisfied that a society has complied with the provi- 
sions of this Act and the rules and that its proposed 


kcgistration. 


llll^ rvvi dliu IIJC 1 Uica diivi 

by-laws arc not contrary to the Act or to the rules, ne 


may, if he thinks fit, register the society and its by-laws. 


NOTES. 

Sees. 8 (3) and 43 (6). — Thoro is no tuIc 
of law flint when tlierc is n conflict between 
tlio rule and the liyo Inw the bye-law should 
be preferred Ordinarily tho rule, which is 
ju* ofTectivo as a section of Hie. Act, must be 
followed in n prefereneo to a byo*lnw, if 
tliere is a conflict between the two. 171 I. 
C. 30.')~J038 Lnh. 8. Whore a l>ve law of 

. « f « * 

a, Co-operative Soo>ty distinctly provides 
that tlio profits should be divided, nnd that 
a fourth of it should ho paid na honorarium 
to tho Socrotnry, tho Socretarj’ is entitled 
to claim and recover Iho s^nic without a vote 
of the general body. Although it is open to 
tho latter to niter the bj'O l;\w, it is not open 
to 4hoin to withhold payment of tho honora- 
rium. - But where the law provides for tho 
payment of on annual lump sum, it is not 


open to the Secretary to claim the 
tionnte amount for a part of the year, 
payment contemplated is contingent on ijo 

Seeretnn' serving as such for 

period of a year*’ 45 L.W. 29^1937 Mji 

■37f>=(1937) 1 M.L.J. 511. ** 

• law framed by a society provides 
of tho objects of the society is }o 
residential Iiou.scs and other gf 

private nnd public use nnd 
tho members, the society 
struct a house for a ^ fhera 

the house had *>ee“ p»rti« 

was some on «' 

ns to the amount trao- 

.o3 
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10. A certificate of registration signed by the Registrar shall be conclusive 

Evidence of regislra ion. evidence that the society therein mentioned is duly 

registered unless it is proved that the registration of 
the society has been cancelled. 

11. (1) No amendment of the by-laws of a registered society shall be 

Amendment of the by- under this 

be fonvarded to the Registrar. 

• (2) If the Registrar is satisfied that any amendment of the by-laws is 

not contrary to this Act or to the rules, he may, if he thinks fit, register the 

(3) When the registrar registers an amendment of the by-laws of a 
registered society, he shall issue to the society a copy of the amendment certified 
by him, which shall be conclusive evidence that the same is duly registered. 

Rights and liabilities of members . 

12. No member of a registered society shall exercise the rights of a mem- 

Membcr not to exercise he has made such payment to the 

rights till due payment respect of membership or acquired such 

made. interest in the society, as may be prescribed by the 

rules or by-laws, ^ 

13. (1) Where the liability of the members of a registered society is not 

Votes of memb-rs. hmitcd by shares, each member shall, notwithstanding 

amount of his interest in the capital, have one 
vote only as a member in the affairs of the society. 

(2) Where the habihty of the members of a registered society is limited bv 

lawr*’ as may be prescribed by the by- 

(3) A registered society which has invested any part of its funds in the 
shares of any other registered society may appoint as its proxy for the purnose 
of voting in the affairs of such other registered society, any one of its members. 

14 (1) The transfer or charge of the share or interest of a member in 

Restrictions on transfer ! ’chTond'.fnn^ ■‘Cgistered society shall be subject to 
of share or interest. " conditions as to maximum holding as may be 

prescribed by this Act or by the rules. 

(2) In case of a society registered with unlimited liability a member shall 
an“; socTetfo' 

(a) he has held such share or interest for not less than one year- and 
society.^ ^ ^ "’^^er of the 

Duties of registered societies. 

15 Every registered .society shall have an address, registered in accor- 

Address of societies, dance with the rules to which all notices and com- 
munications may be sent and <b:in convi * 

Registrar notice of every change th ereof ^ ^ 

NOTES. 

See. 12, — The disputed iiability of a metn- 
l>er to repay money due to the Society is a 
dispute “touching the business of the socie. 
ty” wi'hin the tneaniog of R. 12 of the Rules 
framed under the Cooperat:ve Societies 
Act; and being a dispute between one mem- 
ber and the other mcuibcrs, it is covered by 
Cl. (1) of the rule. A Society borrowed 
money from a Bank and lent it to the appel- 


lant wfto was n member of the Society, An 
award was obUiiud by the Bank against 
tho Society nnd the latter then made a ro- 
ferenco to the Registrar who duly made an 
award against Uic appcIhinJs and in favour 

nJa ^ of loan. 

Held, the Registrar had jurisdiction to mnk© 

the award against the appellant and the 

latter couK] not therefore • object to tho 

execution of tho award. 14 P. 292 » 
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16 Eveo. registered society shall keep a copy of this Act and of the rules 

I,™??' such society, and of its by-laws oLn S 

aws .o be open .o .nspec- ■"speef on free of charge at all reasonable’ S a? 

the registered address of the society 

17. (J) The Registrar shaU audit or cause to be audited by some person 

authorized by him by general or special order in 

tered society once at least in ’eveo’ year 

"'"-■'IK? I"K"? 1“"”°"' 

access to all the books, accounts, papers and securities of a society and every 
omcce ot the society sinill furnish such information in rcfiard tTthe 
^nul workm. ot tlie society as the person making such fnspeetion 

Privileges of registered Societies. 

18. 'Piio registration of a society shall render it a body corporate by the 

Societies to be bodies under which it is registered, with perpetual 

corporate. succession and a common seal, and with power to 

oi 7 1 p 1 •* It property, to enter into contracts to institute 

“h;\KSo:?rofirl1lhu proceedings and to do all things nceessaty for 

in. Subject to any prior claim of tlic '(Crown) in respect of land-revenne 
Prior claim of society. nioiioy recoverable as land revenue or of a 

4 . • X 1 • l<>n(ijoi*(l ill respect of rent or any money recoverable 

as rent, a registered society shall be entitled in priority to other cSoirto 

memb^r-"^ outstanding demand duo to the society from a member T pa^ 

Ynv 1? supply of seed or manure or of the loan of money 

ioi the purchase ot seed or manure— upon the crops or other agricultural 


LEG. REP. 

1 Substituted for “Govornmoiit” by Govern- 
mt'nt of Indin (Adaptation of Indian Laws) 
Order. 11)37. 


NOTES. 

Sec. 18. — .\ Co-oporativo Society is a stji- 
tutory eorporation and a legal person, and its 
debt-s are <listinet from tlie lialiility of its 
members; ami the members van only bo rea- 
<-lied by the ereditors of the soeiety in wind- 
ing up prot-eedings. .\n award against the 
sm'iety, which has tiu' fori’e of a deoree, 
eannot be exeeuted against the members. 
An award ordering that a Co-operative 
Soriety “eonsi.sting of its members or past 
membfWs all of whom nrd iointly and seve- 
rally liable for the debts of the soeiety pay 
at once, ote.” eannot be eonstnieil to bo one 
making the members and past members also 
liablo for the debt; the award eannot ho exe- 
<*uted against the members. 20 N.L..T. 6. The 
effect of registering a society U to render it 
a bo<!y e.orpnm*o. a separate legal entity. 
Neither under the Companies Act, nor nnder 
this Aet is there anv statutory provision 
which in anv wav entitles the creditor of a 
registered society to proceed against a mem- 
ber for tho debts of the soeiety whether the 


society is of limited or unlimited liability. 
Not until there is a winding up can tho cro* 
<M(ir come face to face with tho individual 
inernbers. The remedy for the creditor is 
inflieated in R.s. 36 and 30 and the excep- 
tional right of tho Government under S. 44 
to have direct recourse against the members 
demoiLsfratos tho genera! rule to the con- 
Irary. (lO C.L..r. 254, Ref.) 334 I.C. 423 = 

H»:n r». 321 (f.r). 

Sec. 19. — The Chairman of a Co-operstive 
Credit Soe'oty has no right to sue a member 
of a society in h*s own name. The suit 
should l>e brought, by the soePtv itself under 
S. 6 (2) of tho Co-operative Credit Societicf 
Act. 10 I.C. 570. • .1 

Musical instruments are not industnw 
implements or mnehinerv and do not 
W'thin any other part of the class of 
referred to in the section. See 38 I.C. 474— 
(1916) 2 t7.B.R. 133. See aUo cases rcfen-co 


herein. r* p 

ICS. 19 and 20.— Under 9. 73 of the 0. 

> tho claim of a Co operative 
lot bo enforced under 9. 19 of 
ativo Societies Act- nnle.M they 
ee nr charge under R 20 of the latter 

42 a 377=18 C.W.N. J140. 
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produce ol‘ such member or person at any time within eighteen months from the 
date of such supply or loan ; 

{b) in respect of the supply of cattle, fodder for cattle, agricultural or 
industrial implements or machinery, or raw materials foi* manuiaclure, or of 
the loan of money for the purchase of any of the foregoing things — upon any 
such things so supplied, or purchased in wliole or in part from any such loan, 
or 0.1 luiy articles manufactured from raw materials so supplied or purchased. 


•20. A registered society shall liave a charge upon the share or interest in 

capital and on the deposits of a member or part 

respect of sLL tr "meres'! and upon any dividend, bonus oi- profits 

4»f inombor. payable to a member or past member in respect of 

any debt due from sucli member or past member to 
the society, and may set off any sum credited or payable to a member or past 
member in or towards pajTnent of any such debt. 


Slmros or 
liable to attachment. 


21. Subject to tlie provisions of section 20, Ijie share or interest of a 
• member in the capital of a registered society shall 

iment attachment or sale under anj' decree 

' or order of a Court of Justice in respect of any dcht 

or liability incuiTcd by such member, anti neither the Oflieial A.ssignce under 
the Pi'esidcncy Towns Insolvency Act. 1901), nor a Heceiver under tiic Provin- 

vuil Insolvency Act. 1907, sliall he entitled to or have anv claim on such shan* 
or interest. 


oo 


Transfer of intercut 
•leath of member* 


on 


(1) On the death of a member a registered society ma^' transfer the 

sliare or interest of the decea.scd member to the 
per.son nominated in accordance witli the rules made 
, 1^**^ behalf, or, if there is no peiNon so nominated 

to suca person as may appear to the committee to be tlic heir or legal repre.senta- 
tivc ot the deceased member, or pay to sueli nominee, heir or legal repre-senta- 
tive, as the case may he, a sum repre.scnting the value of such members share or 
interest, a.s ascertained in accordance with the rules or by-laws: 

Provided that — 


fi) in the case of a society with unlimited liability, such nominee heir 

or legal representative, as the ea.se may be, may require pavment hv the socictv 

OI the value of the share or interest of the deceased member ascertained as 
aforesaid ; 

(ii- in the ease of a society with limited liability, the society .shall trails- 

ter the share or interest of the deeea.scd member to such nominee heir or 

lo;^il representative, as the case may be, being qualified in accordance’with the 

rul.‘s and by-laws for membership of tlie society, or on his application within 

one month of the death of the deceased member to any person specified in the 
application who is .so qualified. 


NOTES. 

Sec. 19 (b).— Faf inlcn'lcd to bo purclias- 
od and Hold nt n profit nnd not for tlic piir- 
ponn of ninnufaotnrin'T Bom»* otlH*r oommoditv 
is not “raw matorinl” wi+hin 8 10 (b) of 

tiu* Act .T PW.R. 1917 = 30 I.C. ,37.3. 

Sec. 20. — Slmro of a mombor in Co-opem* 
tivo 8of‘ioty is not liable to attachment nnd 
sale under 8 20 of tlio Act. -12 P.L.R. 225= 
1039 Lab. 30.'). 

Sec. 22 (1). Prov. riP.— 8. 22 of the Act 
provides that <in the death of a member, tho 
share or interest of the deceased member 
shall be tntnsforred to his nominee or to his 
legal representative who may be qualified in 
aeconlanro with the rule or bye-laws of the 
•ociely, R. 0 of tho bye-laws or tho appellant 


bank provided that "tho following are eligi- 
ble for membership:— persons above 18 
ycjirs residing or holding property in 
Bnkargjmj.” R. 17 (h) „f the hve-lnwg pro- 
vided that "in the ease of tlw death of a pre- 
fercnco shareholder his .shares may bo trana- 
forrtvl to hLs heir or nominee if he is eligible 
for membership and is duly rlfcted aji truch.** 
flf-ld. that r. 17 in so far ns it made 
election nt u condition to membership was in 
excess of the provisions of 8. 22 proviso 
ftt) nnd ultra virrs and was not. >-nIidated by 
R. 7 of tho byo-law8 which referred to elec- 
tion, because the qualifications of membors 
wore contninod in R. 6 untl not R 7 151 t 
C. 165=38 C.W.N. 459 = 1934 C. 537. 
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case may be- representative, as the 

(3) AU transfers and payments made by a registered soeietv in o j 
anco with the provisions of this section shall be valid rndeffee?u^lT^^^ 
demand made upon the society by any other pei-son. ag^mst any 

23. The liability of a p^t member for the debts of a registered soeietv 

T- u -1 f f they existed at the time when he ceased to be n 

Liability of pas. mimb.-r. member shall continue for a period of two yeara from 

the date of his ceasing to be a member. 

24. The estate of a deceased member shall be liable for a period of one 

Liability of the estates of ^^‘‘4 from the time of Jiis decease for the debts of a 

deceased member. registered society as they existed at the time of his 

decease. 

Any register or list of members or shares kept by any registered 
Register of members. society shall bc prinid facie evidence of any of the 

tbllow.ng particulai-s entered therein: — 

n^nstcror^istafamUtr^ 

(h) the date at which any such person ceased to be a member. 

26. A eop.y of any ontrv in a book of a registered society regularly kept in 

the eour.se of business, shall, if certified in such man- 
ner as may be proscribed by the rules, be received, in 

^ ^ I. , legal proceeding, as pnma facie evidence 

le existence of such entry, and shall be admitted as evidence of the matters, 
transaetion.s and aeeount.s therein recorded in every case where, and to the same 
extent as, Ihc original entry itself is admis.siblc. 

Exemption from oompnl- 

sory r(‘o:i.«tr:ihon of in.^tru- 27. Nothing in S. 17, sub-.section (1), clauses 

nnr.ioh'nrurrs nf\rgl'^t7.‘^ (M and (c) of the Indian Registration Act, 1908, 

od sociotv. ‘‘PP^y ^O— 

^ ‘'*'hv instrument relating to shares in a registered society, notwitb- 


Prnof of entries in so- 
cieties^ books. 


NOTES. 

Sec. 23. — “Debts of a reg'stored aocioty” 
in S, 23 ref r only to tlin.se debts which the 
society owes nn<l not to those which are owed 
to tho society. 18 Lnh. 049=10.37 Lsli. 9.31. 
S, 2,3 governs S. 42 (2) (b). Sre 19.37 Lnh. 
912. Sre nho 19.3.3 l.nh. .3.30; 19.35 Lnh. 947. 
As to ‘ho extent of linbdity of port member 
for debt duo to snoio»y. 19.3.5 I,. 947. 

SroF*E AND APPi.trAnfi.iTY OP .srrTiov. — The 
words ‘the ilchts of n registered so- 
ciety ns tiny exis'od nt tho time when he 
censed to ho n member’ oeeurr ng in fl 2.3 
clearly refer to tho debts duo from the so- 
ciety to thir«] persons nnd it is with regard 
to these debts that tlio liability of a past 
member has been confined in tho section to a 
period of two years from tho date of his 
cens-ng to he a member and no farther. The 
debts referred to in tho section have no bear- 
ing whatever to the debts of the outgoing 
members due to the society itself. Ifi Luck. 
(558=1941 O.W.N. 404 = 1941 Oudh .315 The 
period of two years mentioned in S. 2.3 is 
to run bnekwords not from the date on which 
the award of the liqnulator is made bat from 
the date of th© dissolution of the Society, 


tha‘ is tho date on which its registration was 
enneollod. fl9.37 Lnh. 932, Rel. on.) 43 P.L. 
1?, 305=1941 Lnh. 284. 

Secs. 23 and 24. — Award against esfato of 
past or deceased member — .Turisdiot-on of 
liquidator nnd of Civil Court. A liquidator 
lins no jurisd'ction to award nny.'h^ 
ngn'nst the estate of a P'-st or n dccefl^ 
niemher, beenuso of the limi*ntion pronoo 
under 8s, 23 nnd 24. The C^il Court 
iurisdie:ion to go into the question ^* 7 .® 
the Ilqu dator Imd inrisdiction to mnKC m 
award. 41 P.L.R. 2(59. 

Secs. 23 and 42 (2).— \ au t hr » ^ 
memb'T for a declaration that he 'S no 
to pay certain amounts ns 
from him on the ground that h^ . 

Teased under 8. 23 on the e.xpim^ main- 
roars after remowl of his name, is jjo 
aunlile in a Civil Court, ^‘tcause poder 
iuriadicMon to go into the to 

lecide the matter. 193.5 L. 330. Se^ o*su 
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standing that the assets of such society consist in v^hole or in part of immov- 
able property ; or , 

(2) any debenture issued by any such society and not creating, declaring 
aligning, limiting or extinguishing any right, title or interest to or in immov- 
able property except in so far as it entitles the holder to tiic security afforded 
by a registered instrument whereby the society has mortgaged, conveyed or 
otherwise transferred the whole or part of its iir|movabIc property or anv 

interest therein to trustees upon trust for the benejit of the holders of such 
debentures; or 

I • . * upon or transfer of any debenture issued by any 

such society. 


Power to exempt from [*28. (1)1 The Central Government bv notifica- 
tion j" *hc Official Gazette, may, in the case of any 

. ' i-egistered society or class of registered society, remit 

'! J the income-tax payable in respect of the profits of the society, or of the 

dividends or other pa\Tnents received by the members of the society on account 
of profits- 


*[(2) The '^f*] Government, by notification in the Official Gazette, may, in 
the case of any registered society or class of registered society, remit 

(a) the stamp duty with which, under any law for the time being in 
force, instruments executed by or on behalf of a registered society or by an 
officer or member and relating to the business of such society, or anv class of 
such instruments, are respectively chargeable, and 

(b) any fee payable under the law of registration for the time being in 

force.] ^ 


*[In this sub-section 'Government’ in relation to stamp duty in respect of 
bills of exchange, cheques, promissory notes, bills of lading, letters of credit 
policies of insurance, proxies and receipts, and in relation to any stamp duty 
falling within Item 59 in List I in the Seventh Schedule to the Government of 

India Act, 1935, means the Central Government, and save as aforesaid means; 
the Provincial Government.] 


Property and funds of registered societies. 

Restrictions on loans. . ^ registered society shall not make a 

loan to any person other than a member: 

Provided that, with the general or special sanction of the registrar a 
registered society may make loans to another registered society. h'strar, a 

I- I r, n“''^ 'f'e Registrar, a society with unlimited 

liability shall not lend money on the security of movable property. 


LEO. REP. 

I This section wjis re numbered tis soetiou 
28 (1) and in the same seetion the letter and 
bnicketa and tho whole of clauses (b) 

and (c) wore omitted and sub-section (2) 
waa added by Act XXXVIII of 1920, Part 

^ ri.*-"! 

a Tile word ‘laOcal’ was omitted by Govern- 
ment of India (Adaptation of Indian Laws) 
Orfler, 19.37. 

• » Inserted bv Government of India (Ad- 
aptation of Indian Laws) Order, 1937. 

NOTES. 

, Sec. 29.^— A by-law of a Co-operative 
Society to tlic effect that the society shall 


not sc 


gooas on credit to a non-member 

cannot bJ 

pleaded in defence by vendee outsider in a 
suit brought apunst him for recovery of 

tn c Credit Society shall not lend to non- 
members and consequently a contract for 
that purpose is undoubtedly illegal and a 
suit cannot he to enforce it. Held, however 
that the amont advanced could be recovered 
on the ^sis of thjHmplied promise to repay 


r*t 
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bit or SLIt'^thrS^oSo^ey o„‘ 
registered society or class of regfstered sodedes ^ 

30. A registered society shall receive deposits and loans from persons who 

Restrictions on borrow- members only to such extent and under such 

hwf prescribed by the rules or 

31. Saves as provided in sections 29 and 30. the transactions of a register-' 

i on other P®™"? Other than members sMl be 

Witli non- to such prohibitions, and restrictions, if any, 

cribe Government may, by ruks, pri^ 


transactions 

members. 


I 

Invest, nent of fund.s. . 32. (1) A registered society may invest or de- 

posit Its funds — 

(a) in the Government Savings Bank, or 
Act, ISsl or" specified in section 20 of the Indian Trusts 

^ shares or on the security of any other registered society, or 

for this purpose' by ^he^R^i'st rar! o"r business of banking approved 

(e) in any other mode permitted by the rules. 

Act vvhivii deposits made before the commencement of this 

Funds not to be divided funds of a registered society 

by way of profit shall be divided by way of bonus or dividend or other- 

wise among its members : 

Provided that after at least one-fourth of the net profits in any year have 
been earned to a reserve fund, payments from the remainder of such profits 
and from any profits of past years available for distribution may be made 
among the members to such extent and under such conditions as may be prescribed 
by the rules or by-laws : 

Provided also that in the case of a society with unlimited liability no dis- 
tribution of profits shall be made without the general or special order of the 
Provincial Government on this behalf. 

34. Any registered society may, with the sanction of the Registrar, after 

^ ^ onc-fourth of the net profits in any year has been 

numose ’ carried to a re.<;crve fund, contribute an amount not 

exceeding ten per cent, of the remaining net pronts 
to any charitable purpose, as defined in section 2 of the Charitable Eiidowmen 
Act, 1890. 

inspection of affairs. 

35. (1) The Registrar may of his own motion, and shall on the 

TnnnJrxr h p * ♦ ^hc ColIcctor, or ott thc appHcation of a majon^ 

Inquiry by Registrar. committee, or of. not less 

members, hold an inquiry or direct some person authorized by him oy — 


NOTRS. 

Sec. 33. — A re.soliition passed at an annual 
general meeting of the shardioldcrs sanc- 
tioning the payment of dividend is not in 
any way illegal or ultra vires so long as it 
does not contravene any of the provisions 


of the Co-operative Societies Act o a /. 

its bye-laws, although a '^dividend could 
of the profits out of which income* 

\\ r\i9% 

=1938 Cal. 394. 
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writing in this behalf to hold an inquiry into the constitution, working and 
financial condition of a registered society. 

(2) All officers and members of the society shall furnish such informa- 
tion in regard to the affairs of the society as the Registrar or the person autho- 
rized by the Registrar may require. 

36. (1) The Registrar shall, on the application of a creditor of a registered 

. .. , . , ^ . society, inspect or direct some person authorized by 

(lcb'tcd*^*society. ^ ° him by order in writing in this behalf to inspect the 

books of the society : 

Provided that — 

(o) the applicant satisfies the Registrar that the debt is a sum then due, 
and that he has demanded payment thereof and has not received satisfaction 
within a reasonable time; and 


(b) the applicant deposits with the Registrar such sum as security for 
the costs of the proposed inspection as the Registrar may require. 

(2) The Registrar shall communicate the results of any such inspection 
to the creditor. 


37. Where an inquiry is held under section 35. or an inspection is made 

Costs of inquiry Section 36, the Registrar may apportion the 

. ^ , . costs, or such part of the costs as he may think right, 

between t^ society, the members or creditor demanding an inquiry or inspection, 
cinci the Oincers or former officers of the society* 


38. Any sum awarded by way of costs under section 37 may be recovered. 
Recovery of costs. application to a Magistrate having jurisdiction in 

. . , , . place where the person from whom the money is 

claimable actually and voluntarily resides or carries on business, by the distress 

and sale of any movable property within the limits of the jurisdiction of such 
Magistrate belonging to such person. 


Dissolution of society. 

39. (1) If the Registrar, after an inquirj'^ has been held under section 

Dissolution. after an inspection has been made under sec- 

f or on receipt of an application made by three- 

! I 5*^ "jeinbers of a registered society, is of opinion that the society 
ought to be dissolved, he may cancel the registration of the society. 

(2) Any member of a society may, within two months from the date of 
order made under sub-section (I), appeal from such order. 

(3) Where no appeal is presented within two months from the making 

ri fhl cancelling the registration of a society, the order shall take effect 
on the expiry of that period. 


(4) Where an appeal is presented within two months, the order shall 
not take effect until it is confirmed by the appellate authority. 

„ . authority to which appeals under this section shall lie shall be the 

Provincial Government : 


that the Provincial Government may, by notification* in tlie 
Official Gazette, direct that appeals shall lie to such Revenue-authority as may 
be specified in the notification. ^ 


LEG. REF. 

1 For notification by Chief Commissioner, 
Central Provinces, that appeals shall lie to 
the Financial Commissioner, see Central 
CC.M.-252 


Provmees Gazette, 1912, Pt. I, p. 347. For 
notification in Madras that appeals shall lie 
to the Board of Revenue, see Fort St 
George Gazette, 1923, Pi. I. p. 1651. 
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40. Where it is a condition of the registration of a society that it should 

Cancellation of registra- members, the Registrar may, by 

tion of society. Writing, cancel the registration of the society 

t r .1 , , time it is proved to his satisfaction that th#» 

number of the members has been reduced to less than ten. 

EfTect of cancellation of enllocf *'’1 ’["S'"*''®**®" ^ society is can- 

resistration. celled, the society shall cease to exist as a corporate 

body — 

frmn li Cancellation in accordance with the provisions of section 
from the date the order of cancellation takes effect; 

tion 40,^tlm^he'd"^of1h^o"rder'‘‘°" 

42. fl) Where the registration of a society is cancelled under section 39 
Windin;^ up. O'* section 40, the Registrar may appoint a competent 

person to be liquidator of the society. 

(2) A liquidator appointed under sub-section (1) shall have power— 

legal proceedings on behalf of 

the society by his name of office; 


NOTES. 

lO.TS L. 330 and Notes 
under S. 23. | The Civil Court cannot inter- 
fere with an order pas^icd by a llrptidator of 
a registered Co-onerntive Society, under 
S. 42 of the Act. 1012, in order to coHect 
the of tlic Sori<^tv from pcf^ons who, 

he thinks, arc rcspon<;?h!c to acconnt to him* 
for the assets. Suit ni 7 ain«t an aurtion- 
purchnscr questioning the validity of the 
sale is not a matter connected with the dis- 
solution of a registered soriefv and docs not 
fall within S. 42. 23 N.T..R'. 66=103 I.C. 

131 — 1027 N. 217. No <lonhl the members 
of a Co-operahve Crcflit Society are sub- 
jeet to a ^^tatiitory liability to contrihijto 
the debts of the society; hut that liability 
can only be enforccfl by the procedure of 
windinj? up contained in the Act and not 
directly by suit of a creditor even after (he 
cancellation of the society. 35 Bom.L.R. 
2^2—19.1^ R. 101=.‘>7 I>. 310. An order of 
the lif|uidator uiuler S. 42 of the Co-opera- 
tive Societies Act is final an<l a Court whose 
aid is soupht for the execution of th.at order 
cannot ko behind it arul investigate its lega- 
lity. Tlie rules framed under the Act do 
not provide for any appeal or revision. 
When the order of the liquidator was 
passetl after flue enquiry and nf)ticc but the 
rules pj escribed in the Ci\-il Proccfliire Code 
were not literally followed, hrld. that 
assuming the Court had juris<Iiction to inter- 
fere with sue!} an orfler there was mercl\’ 
an irregularity anrl that it was not a proper 
case which called for interference. 7 R. 
5v33. Proceedings taken before the liqui- 
dator under S. 42 (h) and (d) are to some 
extent in the nature ftf fiuasi-judicial pro- 
ceedings. Under R. 29 (r) of the Bengal 
Government Rules the Hcpudator may issue 
summonses to persons whose attendance is 
required either to give evidence or to pro- 
duce documents. He may compel the atten- 


dance of any person to whom a summons 
has been issued and for that purpose issue 
a warrant for liis arrest. In order to arrive 
at anv conclusion on the question of the 
determination of the liabilities of any mem- 
I»cr of a society, some evidence is required 
by the niles to be taken. Where there is no 
compliance with the necessary procedure the 
Court may dismiss the apnlication for exe- 
cution of the order. 37 C.W.N. 177=145 
T.C. 834=19.13 C. 631. Liquidation— Mem- 
bers of executive committee asked to pay — 
Suit by them against ordinary members to 
rccoun (hemselvcs — Decree parsed without 
anv objection to jurisdiction — No apncal — 
Objection raised in execution p*’pcef*dings — 
^^a^nlainnbiHfv. Ser 31 C.W.N. 739 ; 22 
Boro.L R. 732=44 B. 482. 

Cl. (2). — A Civil Court can examine the 
question whether a liquidator appointed 
under the Co-operative Societies Act has 
acted witliin bis powers when be makes a 
contributory order. The rele>’ant rule 
limits the power of the liquidator to make 
a contributory order to a time posterior to 
the determination of the assets. He cannot 
make such an order until he has ascertamca 
the assets. He cannot be regarded in law 
as having ascertained the assets where he i 
in the course of realising the assets or 
individual debtors and until the 'hJJ 

can be obtained on such realisation is . 

mined. Until then any 
mafic is ultra Z'irrs. These «ntnbutog 
orders arc exceedingly oppressive and shorn 
in fairness to the contributories and n 
interests of the co-oP^rativc swejy^^ a 
ment generall.v, onlv to be r so ^ jj,, 
last resort. 1941 N.L.J. 4^- 
decretal amount due to » ^ as an 
Society was realised by the Lolie 

. “ear of land couM."> 

Co-operative Societies ^7ei”of such a clan”- 

in the Civil Court in respect ot svea 
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(b) to determine the contribution to be made by the members and past 
members of the society respectively to the assets of the society: 

(c) to investigate all claims against the society and, subject to the pro- 
visions of this Act, to decide questions of priority arising between claimants; 

(d) to determine by what persons and in what proportions the costs of 
the liquidation are to be borne; and 

(e) to give such directions in regard to the collection and distribution of 
the assets of the society, as may appear to him to be necessary for winding up 
the affairs of the society. 


NOTES. 

1937 O.W.N. 298=1937 O. 249. The 
jurisdiction of Civil Court is ousted only 
in those cases where the acts of the liqui- 
dator are well within the four corners of 
S. 42. But in cases where his acts are 
ultra vires Civil Courts could go into the 
question, in order to determine the legality 
of tlie order. 18 Lah. 649=1937 Lah. 931. 
A Civil Court cannot entertain a suit for a 
declaration that an order of the liquidator 
under S. 42 (2) of the Act is ultra vires 
and thus cannot be executed. 44 I.C. 353 
=4 O.L.J. 583. But see. 18 Lah. 649=1937 
Lah. 931. 

Sec. 42 (2) (b). — Where a Co-operative 
Society is dissolved and certain members 
are adjudicated as insolvents their liability as 
members is not provable under the terms of 
S. 34 (2), Provincial Insolvency Act, if no 
liquidator was appointed until after the in- 
solvents had been discharged. Under S. 42, 
it is tlic liquidator alone who can ascertain 
and fix the liabilities of the members. 
Therefore until a liquidator is appointed, it 
cannot be said that there was any debt or 
liability certain or contingent which can 
affect the members. Hence the liquidator 
is not debarred under the provisions of the 
Provincial Insolvency Act from fixing the 
liability as members. 42 P.L.R. 260=1939 
I^ah. 275. The provisions of the Act 
provide stringent safeguards to prevent the 
society from havinjf dealings with strangers. 
The admission of a member to a society 
cannot be unilateral on the part of the 
society. Where a joint family as such has 
not been mentioned explicitly with its vari- 
ous members as having been brought on the 
list on the membership of the society, no 
order of contribution cap be passed against 
the member of the joint family, who are not 
members of the society. 130 I.C. 820=1931 
N, 48. Merely because a person was once 
a member of a Co-operative Society, it can- 
not be said that he has no right to ask the 
Civil Court to decide whether he is under 
any liability to contribute at all. There is no 
clear indication in the Co-operative Societies 
Act that the liquidator can under S. 42 of 
the Act determine the question of liability 
to contribute in such a way that his deter- 
mination will not be subject to be set aside 
by the Civil Courts. A person who disputes 
his liability to contribute on the ground that 


he ceased to be a memljcr five years prior 
to the dissolution of the Society, but is held 
liable, is entitled, after payment of the 
contributions, to sue in the Civil Court for 
a refund of the amount paid on the ground 
that he is not liable. S. 42 (6) is no bar to 
the suit. 59 M. 895=1936 M. 574 =70 M. 
L.J. 604. S. 42 (2) (b) is governed by 
S. 23 of the same Act and the words ‘past 
member’ in S. 42 (2) (6) mean a past mem- 
ber liable for debts under S. 23 of the Act. 
A person wlio does not claim to be a past 
member li^^le under S. 23 of the Act has 
a right to have his claim investigated by a 
Civil Court. 1937 Lah. 912. ‘Member’ 
obviously means member at the date of the 
dissolution of the society in S. 42 (b). 
1939 Lah. 275=42 P.L.R. 260. Usually 
the word contribution means and has 
reference only to the amount payable 
by a member as such and docs not 
include debts payable to the society. 
It is in other words the unpaid portion of 
the liability of a member. 18 I.ah. d9= 
1937 Lah. 931. A Court called upon to exe- 
cute an award under S. 42 (2) (b) 

passed by a liquidator cannot refuse to exe- 
cute such an award on the ground that the 
member against whom the award had been 
made had prior to the award been declared 
an insolvent and therefore discharged under 
S. 44 of the Provincial Insolvency Act from 
the liability to pay any debt, as the matter 
is not one of lack of inherent jurisdiction on 
the part of the liquidator but only a question 
of illegal exercise of jurisdiction. 42 P. 
L.R. 126=1940 Lah. 280. Where an award 
obtained by a Bank against a Co-operative 
Society shows that it was an award against 
the members of the society, then the Bank 
could sell the property mortgaged to iht 
society by the members. 1938 N.L.J. 
Ki6=1938 'N. 308. See also 1937 Rang. 
98. Order by liquidator under the 
section — Nature of — If “decree for money” 
— Suit to declare null and void — Court-fee. 
(1937) 1 M.L.J. 640. 

Cl. (2) (e): Dkbt due to Society — 
Power of liquidator to xiake order havtnu 
F t)RCE of decrej-:. — S. 42 (2) (e) does not 
give a liquidator power to make an order 
having the force of a decree in respect of a 
debt due to a Co-operative Society in liqui- 
dation. 196 I.C. 688=W1 Lah. 355. 
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in so /ar\is”such‘ powers are^neceSl^ under this section shall 

sectio.L have power to summon and enforce thrSttenri°“‘ of this" 

compel the production of documents by the same meins ^nd and to 

>n the same manner as is nroviderl in means and (so far as may be) 

of Ci\ il Procedure, 1908.' ^ ^ the^de 

sectioi/is provided fol by ^hlV^fe^it^sTaU^leTo by a liquidator under this 

™n„„ , “'f ii, It St: *' - 

Sliail Iite t iii'rlstit. e^^Pressly provided, no Gvil Court 

iion nr .itpittrts; TodSts tr 


leg. ref. 

In It-; application to British Baluchistan 
snh-scction shall he road as if the words 
or tin; British Baluchistan Civil lusticc 
Rocuilafion. 18%. as the case m»' he” 


I 

tl.is 

H 


Schedule T of Reguiation I^of 
I ‘.1 13. Bal. Code. 

NOTES. 

Sec. 42 (3). — Although S. -12 (3) gives 
the same power to the liquidator to enforce 
same power to the liquidator to enforce 
attendance of witnesses and production of 
documents as is giv? n under C.T’. Code that 
power IS subject to the rules framed under 
tlic Act. . 26 (c) of thr Failles fraDi'^d 
by the Punjah (ioverninent re''tricls the 
l>owers of the liquiflators to those given in 
the sul)-rulc. A lif|uidator has. therefore, 
no power to ash a debtor of ilie society 
muh r Iif|uif!atifin summoncfl by him to 
fnrnivlj sccuritv for his appearanee or to 
impose a sentence of im()risonnieru or fine 
for liis failure to do so. f.L.R. (1939) 
Lab. 192-1939 Lab. 3v.. 

Cl. (4). — .An amount realised 
(.olloctor on a requisition to him 
Registrar of Co-operative Societies 
sed by th” Collector as arrears 
revenue: and iinrlcr S. 233 (m) of the U.P. 
Land Revenue Act. a suit in the Civil Court 
in respert of surh amount is barred, 11 O. 
W.N. 1060=:l.';i f.C. 414=1934 O. 431. 

Cl. (5).— The liquidator cannot or<ler 
that the debtors arc jointly and severally 
liable for each other's mortgage hut may 
determine the contribution to be made by 
several debtors to meet the debt. Order 
passed by lifiuirlator under S. 42 must be 
enforced by Civil Courts; no appeal lies 
from the Civil Courts order utiflcr this 
section. 40 A. 89=1S A.L.J. 863. Where 
the award is against a society, the fact of 
liquidation of that society cannot make any 
difference, so far as the cxccutability of that 
awaril against the members are concernetL 
He is the only person competent to collect 
the assets of the socictj' from its members 


by the 
by the 
is rc:d’- 
of land 


and distribute them ratcably among the 
creditors. So he cannot be proceeded 
against in execution of an award against the 
IL.R. (1938) Nag. 604=1938 

Cl. (6). —Sec 84 r.C. 964=1925 R. 
38. Sec also 84 I.C. 999=1925 C. 203 
cited under S. 24. The liquidator is given 
the power to determine the contribution- to 
be made 63 ' a member; but he is not given 
power to <lctcrmine whether a particular 
person is a member or not. And if any one 
disput' s his meinhcrsliip, the dispute can be 
decided bv a Civil Court. (1931 N. 48. Rcl. 
on.) 144 T.C. 264=34 P.L.R. 717=1933 
L. 442. There is nothing in S. 42 ( 6 ) to 
prevent the Court from cnteriainlng the ap- 
plication of one of the debtors of a co- 
onerati\’c society wlilcb is in liquidation for 
being declared insolvent. In deciding 
whether such a debtor should or should not 
be adjudicated insolvent the Court is not 
dealing with any matter connected with the 
dissolution of the society nor will the dissolu- 
tion he nrccssarilv interfered with by 
reason of adjudirating ifuch a debtor to be 
an insolvent. 149 I.C. 96 ( 1 ) = 1934 P. 
290. A Civil Court has no jurisdiction to 
question the legality of the acts of a liqui- 
(lalor in the matter connected with the dis- 
solution of a registered soci''ty. A suit in 
the Civil Court by a person from whom the 
amount of contribution determined by the 
liquidator is realised on the ground that su^ 
person is the heir of the member mdebtg 
to the society, is barred by 
( 6 ). ISI I.C. 414=11 O.W N 
O. 43. Where on a registered 
Society being dissolved. 
a warrant of attachment, Cn d C ^ 

no 

I 

liquidator s act or oruv. ronferr- 

vircs that is outside the powers con ^ 

on him by law as a hqt 1 ijU„idalof of 
Court can then intervene. against 

a society has no ol the 

anybody and everybody irrespcctiv 


. warrant of attachment,. C.v. COuri> 
lo jurisdiction to ooest.on the samc.^^ ^ 
f.C. 40=1926 N. 379=24 
iouidator’s act or order is show" "red 
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Rules. 

43. (1) The Provincial Government may, for the whole or any part of 

Rules province and for any registered society or class of 

such societies, make rules to carry out the purposes 


of this Act. 


NOTES. 

fact that he had even been a member of the 
society nnd S, 42 (6) cannot he so construed 
as to oust the jurisdiction of the Civil Courts 
in cases where the liquidator passes an order 
airainst a person who is not a member of the 
society. 130 T.C. 820=1931 N. 48. As to 
jurisdiction of Cwil Courts, aho 39 
Bom.L.R. 249=1037 Bom. 231 (Suit to set 
aside arbiirators award on Rround of fraud 
and undue influ«'ncc) ; 1937 Rang. 98 (Suit 
questioning validity of a transfer of property 
by liquidator) : 1940 Rang. 157 (Suit to set 
aside award of arbitrator given contrary to 
law of limitation ; see also 1937 Rang. 363) 
As to difference between bar of Civil Courts 
jurisdiction in rcsnect of acts of Registrar 

*“l“idator in Burma, see 

1937 Rang. 373. 

RuLE.s—Api'i.TC.SDn.iTY.— There is no pro- 
cedure for setting aside an ex paric decree 
provided for in the rules. If the Siib-Dc- 
puty Registrar thinks it necessarv to give an 
opporlunUy to the president or other mem- 
bers of the society to show that the decree 
was in any respect obviously erroneous on 

M* itf ^^32 \f.w. 

N 18. The Act and the rules made there- 
under arc intended to provide a speed\ re- 
medy for the settlement of disputes and it is 
for that purpose that such ca.ses have been 
removed from the jurisdiction of the ordi- 
nary Civil Courts. The enforcement of a 
morlgage under the Act is not subject to 
hut is independent of O. 34 of the C. P. 
t ode. The fact that the procedure of O. 
34 was not adopted or that the mortgagor 
was not allowed a period of six months in 
accordance with O. 34 does not invalidate 
the (Iccismn of the Registrar which is in 
effect and substance a final decree for the 

?87=%33 N"2n'^*’'^^ *^*2 I.C. 

Jurisdiction of Civil CouRT.-By 

, ,T Co-operative Societies Act. 

the liquidator is entitled to determine tbc 
contribution to be made bv the members and 
past members of the Society. But if a 
party denies that he is a member, he is en- 
titled to have that question determined by 
the Court and the Court has jurisdiction to 
try the suit. 1937 Cal. 643. 

Sec. 43.— Where the defendant dies long 
before institution of proceedings relating to 
award under Co-operative Societies Act, tbc 
award passed against him is a nullity and 
therefore cannot be executed. 39 P.L.R. 
139=1937 L. 63. An award granted under 
Co-operative Societies Act is to be executed 
in the same manner as a decree of Civil 
Court. 39 P.L.R. 139=1937 L. 63. On 
a reference made to the Registrar for an 
award under the Co-operative Societies Act 


the Registrar arts as a Court and he has 
jurisdiction to decide whether a dispute be- 
fore him IS time barred or not. Once he 
has decided that rightly or wrongly, it can- 
not 9^^ that he artrd withouf juri^dic- 
J-C. .312=10^9 P3f. 

inder award made 

under the Co-operative SorJ t'es Art is 

alleged to have been made without jurisdic- 
tion and not according to the terms of the 
Art. ,t IS open to the person aggrieved to 
bring a suit to that effect but surh obicriion. 
cannot be taken in the execution proceed- 
ings started m pursuance of the award the 
objectors remedy being an anpeal to the 
Registrar. 180 I.C. 242=1939 Lah in 
also 1940 Sind 147. 

Cl. (1).— Under R. 13 (7) of the Rules 

S. 43 of the Act. an order of a Registrar 
or of the Chief Commissioner in appeal is 

rin » * o called into question in anv Civil 
ODiirl or Revenue Court and is. in alt res- 
pectus, final and conclusive. This presunnos- 
cs hovvever that the order in qursqionTr';^,, 
order in accordance with the Act and the 
rules framed tlrn-under. Where, there- 
fore. the plaintiff calls into question the 
reference to the Registrar and alleges that 
there was no compliance bv him with the 
procedure laid down in the rules and he 

ire »bcmselv« 

are M//r« ^-irey m so far as they oust the 

junsdictmn of the Civil Courh the Civil 

41 C wi'.V.'wo 

Rules— M.\dras Rules— R. 14— Powfhs 
OF Rf-r.isTHAT-QuAERE.-If the RegisfraJ 
of Co-operative Societies acting under R 
14 IS competent to pass a mortgage decree 
and not merely a money decree, a niori! 
gage decree which can straight away be en 

in o' m’’ r' u"'r "p 

VI H, ( . p. Corfc 1911 \f u; 

U Ma.lr.-,wulelT' 

deputing lalisildar to’ r-n 

force dccision-Tal.sildar-If pro;^^^ 

for cxccution-Limitation Act, Art. 182. 70 

M;, 'Z' 38 Bom I R 0?7— 

1936 Bom. 396 ; 40 Rom L.R. 8^ Sntu 
lory Rules under R. 14 ^ i 

under -Act— Application to Civil Court'^to 
enforce— Limitation. 71 M L T 730 c 

(1940) 2CaV 4fib 

Bengal Rules.— The limits within whidi 
the rule-making powers of the Local Go- 
vernment could be exercised are conlaincil 
>n sub-S. (1) of S. 43. Sub-S (2) sim 
Piv sets out bv way of illustration certain 
matt^ers, on which rules are considered de- 
sirable. It does not m any wav limit the 
powers given by sub-S. (I) and the terms 
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NOTES. 

mentioned tlicrcin do not exhaust the list of 
matters on winch rules might be framed by 
the i.ocal ( .overninent. Accordingly R. 28 
(3) of the Rules framed by the Local ’Go- 
vernment which relates to distribution of 
profits m ease of societies with limited liabi- 
lity and which is framed with a view to 
carry out the purpose of the Act as laid 
down m S. 33 is not ultra vires, although 
tlR-rc IS no specific item mentioned in S 43 
(2) relating to distribution of profits in 
case of Societies with limited liabiiilv 
r.L.R. (1938) 2 Cal. 1-14=42 C.W N 461 
= 1938 Cal. 394. Sec also 1938 Cal. 327. 
Where the plaintifT sues a Co-operative 
.Society for recovery of a certain sum alleg- 
ed to be due to him as dividend on certain 
/ircfercnce shares held by him, on a decla- 
ration ilia: the constitution of the Board of 
managemcnl was illegal, that it had no 
atithorif to call an extraorrlinary general 
meeting of the shareholders, and that the rc- 
'fihiiiun f'asscfl at the meeting thus convcncil 
under which tlic payment of the said dividend 
was refuset’ was tjlcgal and ultra z’ires, tlic 
matter is not one which is withdrawn from 
fli<* Courts hv R. 22 of tlie Rules framed by 
the Local riovcrnment under S. 43 of the 
'\rt. nnfl a sint is. therefore, inainfainahle in 
a Civil Court. T.l^.R. (1938) 2 Cal. 144= 
42 C.W.N. 461 = 1938 Cal. 394. The dif- 
ferent clauses of suh-S. (2) of S. 43 arc 
only illustrative and do not restrict the gene- 
ral rule-making power to implement the 
avowed f'hierts of the Act conferred by sub- 
S. (1). Snb-Rr, (2), (5) and (6) of R. 

22 framed b\- the Local fiovermnent under 
the f)Owers conferred by S. 43 of tlic Act 
are not ultra 7'ires. I.T..F<. (1938) 2 Cal. 
103=42 C.W.N. 391 = 1938 Cal. 327. Rule 
22 — Award — Execution — I-iniitation — 
.Starting point. See I.L.R. (1940) 2 Cal. 
460. Where a dispute hi-t\vccn the commit- 
tee and a member is rcfcrrctl to arbitration 
under R. 22, Sub-r. (1) of the Rulc*^ 
framed by tlic Government of Bengal, the 
t>rocccdings before the arbitrator arc not ah 
initia void for want of jurisdiction merely 
because a non-member is al<o a parf\- to the 
disjuitf. If the non-member submits to the 
jurisdiclif»n of the arbitrator, he brings him- 
self within the scope of R. 22. anrl nixlcr 
sub-R. (6) of that rule the award is not 
liable to he ralle<l into question by him in 
any Civil or R''venuc Court atul would he 
in all respects, final and conclusive. 41 C. 
W.N. (/)7=65 C.L.J. 206. Rule 22 (6) 
of the Rules framefl under S. 43 of the 

Co-operative Societies Act is not ultra 

ifirrs of the Local Government. But if the 
award is without jurisdiction, the Civil 
Court can certainly declare it a nullity. Even 
if the arbitrator is validly appointed, the 
award can still he a niilliti’ if there is viola- 
tion of the rules regulating the arbitration 
in matters of substance. Not only a proper 
appointment of the arbitrator in accordance 
with the rules is essential for creating juris- 
diction in the arbitrator but the fundamen- 
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Civil Court to interfere. I.L.R (1940) i 
Cal. 82=188 I.C. 213=1940 Cal 198 LI 
1940 Rang. 157; 1937 Rang 363 

.. Rules. — T he Co-operative Socic- 

Ucs Act nowhere gives any power to the 
Commissioner or any other Revenue Officer 
to examine or revise the proceedings of the 
Registrar or other officer of the department. 
A Revenue Court has no jurisdiction to ques- 
tion and disregard an award given by the 
Registrar of Co-operative Societies and the 
certificate issued to the Revenue Courts for 
recovery of the amount under the award, in 
pursuance of R. 33 of the rules framed 
under S. 43 of the Act. 1939 N.L.J. 405. 
Where an award under the rules framed 
under S. 43 (1) was in these terms: 'I there- 
fore in this my award order that the J. 
Co-operative Society consisting of the fol- 
lowing members or past members all of 
w'hom arc jointly and severally liable for 
the debts of the Society, pay at once’ and 
proceeded lo give a list of members, the 
decree on the face of it is only an award 
against the J . Society alone and not against 
its members. Moreover it is not legally 
possible for a Registrar to make an award 
against the members personally for a debt 
of the Society. I.L.R. (1938) Nag. 604 
= 1938 Nag. 434. 

Punjab Rules. — Civil Court has no juris- 
diction to entertain a suit between a Society 
and its members, etc., by virtue of R. 18 
framed by the Punjab Government under 
S. 43 (1). 1937 Lab. 268. 

U. P. Rules. — Jurisdiction has been 
specially given to the Registrar of Co- 
operative Societies to decide certain matters 
under R. 115 of the rules framed by the 
U. P. Government under S. 43 (2) 

(/) or to refer those matters for deci- 
sion by an arbitrator. As this jurisdiction 
is contrary to tlic ordinary jurisdiction of 
Civil Courts, it must be construed strictly. 

The passing of a personal decree against 
an alleged representative of a past decease 
member (who denies that he is such a rc- 
prc.scnlativc) is clearly outside the sub-sec- 

ntJo Rnth the rule and sud* 


tion or the rule. Both ----- . 
section give jurisdiction to the 
the arbitrator merely to decide "I®**"* • _ 
cerning the estate of a deceased 
The passing of. a . persona decree «nno^t 

come under this jurisdiction, Decree- 

Civil Court can set asufe such a d 

1940 A.L.J. 

R. 137 (1) lays the rea/i?*' 

can adopt the same “jopt for the 

tion of the money as he can adop 

recovery of an arrear ^ Co-operative 

not invest a of land revenue 

Society with the provide f 

clue to 
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(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may — 

(a) subject to the provisions of section 5, prescribe the maximum num- 
ber of shares or portion of the capital of a society which may be held by a member; 

(b) prescribe the forms to be used and the conditions to be complied with 
in the making of applications for the registration of a society and the procedure 
in the matter of such applications ; 

(c) prescribe the matters in respect of which a society may or shall make 

by-laws and for the procedure to be followed in making, altering and abrogat- 
ing by-laws, and the conditions to be satisfied prior to such making, alteration 
or abrogation ; ^ 

(d) prescribe the conditions to be complied with by persons applying for 
admission or admitted as members, and provide for the election and admission 
of members, and the payment to be made and the interest to be acquired before 
the exercise of the right of membership; 

(e) regulate the manner in which funds may be raised by means of 
shares or debentures or otherwise; 


(/) provide for general meetings of the members and for the procedure 
at such meetings and the powers to be exercised by such meetings; 

(g) provide for the appointment, suspension and removal of the members 
of the committee and other officers, and for the procedure at meetings of the 
committee, and for the powers to be exercised and the duties to be performed 
by the committee and other officers; 

(h) prescribe the accounts and books to be kept by a society and provide 
for the audit of such accounts and the charges, if any, to be made for such 
audit, and for the periodical publication of a balance-sheet showing the assets and 
liabilities of a society ; 

(i) prescribe the returns to be submitted by a society to the Registrar 

and provide for the persons by whom and the form in which such returns shall 
be submitted ; 

(;) provide for the persons by whom and the form in which copies of 
entries in books of societies may be certified; 

(k) provide for the formation and maintenance of a Register of members 
and. where the liability of the members is limited by shares, of a register 
of shares ; 

(/) provide that any dispute touching the business of a society between 
members or past members of the society or persons claiming through a member 


NOTES. 

the money and docs not confer a substan- 
tive right of priority over other debts. I. 
L.R. fl940) All. 181=1940 A.L.J. 45= 
1940 All. 188. 

Sec. 43 (2) (1).— The words “touching 
the business of a society" in S. 43 (2) (/) 
arc not confined to disputes in connection 
with the internal management of the affairs 
of society or dispute in regard to principles 
which wouM regulate the conduct of the 
business thereof. 28 C.W.N. 131 = 1924 
C. 467. Sef aho 47 A. 374=23 A.L.J. 129 
.= 1925 A. 356; 14 P. 292 (Dispute between 
member and society in respect of loan by 
societyl. TIjc words "concerning the busi- 
ness of a Society" occurring in S. 43 (2), 
Cl. (0 and in R, 22 (1) framed by the 
Local Government, cannot be limited to 
disputes concerning the internal manage- 


ment of the Society. The principal busi- 
ness of a Society being to finance its mem- 
bers. a dispute concerning the financial obli- 
gations of its members to the Society would 
be a dispute concerning the business of the 
Society. The use of the word "committee" 
in S. 43 (21. CL (/I and R. 22 (1) is sufli- 
cicrit to indicate a dispute with the Society 
it.sc!f and enable proceedings to be initiated 
and carried on before the authority refer- 
red to th'^rein in the name of the Society 
LL.R. (19381 2 Cal. 103=42 C.W.N. 391 
— 19.38 Cal. 327. There would be a dispute 
so long as a claim is asserted bv one party 
and denittd by the other, be the claim a false 
or a true one, or whether it ultimately turns 
out to he false or true. I.L.R. (19381 2 
Cal. 103=42 C.W.N. 391 = 1938 C:a!. 327. 
A claim by one co-operative society against 
another for a sum of money as being due 
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NOTES. 

is enoiisli to constitute a dtsnuto within the 
mraninp: of R. ]4. 1032 ^f.W.N. 18. R. 

14 f4) opIv reoiiires that the parties shoiiUl 
be heard only when thev are present, and it 
is impossible for the R^iristrar to hear a 
party who is absent, (fhid.) A dispute 
between a member who happens to be an 
officer of a co-operative society and the so- 
ciety in repard to sums of money entrusted 
to the fo’-mcr for purchase of certain arti- 
cles is within S. 43 (2) f/) of the Act. 44 
M.L.f. 382^72 T.C. 838=1023 M. 481. 

W’h'^re a Co-onerative .^ocict\' has consider- 
ed its treasurer to he re^i'onsihlc for embe;;- 
zlcment of nif!ic>’ depos’tod with it by a 
person anrl the treasurer has throughout 
contended that lie was liot concern'^d with 
the alh'ijed embezzlement there is clearly a 
dispute hetwern the treasurer and the so- 
ciety regarding rnicstion of emb'^zzlement 
of mon'\' and hence the dispute can be 
referrerl to arbitration. 42 P.L.R. 273= 
1039 l.nh 301. Tt is onh‘ members and 
fx-rsons claiming through memhers against 
whom the Registrar can pronounre a dcci- 
sioJi which can he executed as a Civil Court 
decree. The societ\- must enforce in the 
regular cottrsc any claim which it may have 
against outsiders. The decision of the re- 
gistrar, so far as it affects a stranger is a 
nullifv as being made without iurisdiction . 
148 l.C. 730=1.S r.T..T. 111 = 1931 P. 14"^. 
Sul)-r. fl> of R. 22 docs not confine the 
dispute to s!irh as ma>' he refcrahle to mcm- 
bershlt) onlv. A dispute between the society 
and the members in their capacity as bro- 
kers ran be the sublcct of reference. 30 
C.W.N. 121=33 r.I. I. 89. R. 22 fb> is 
not nu‘nnt to fake away the jurisdiction of 
an executing Coiirt to enquire into the com- 
tictenrv of the award on the grotmd of 
jurisdiction. 36 C.W.N. 121. A dispute 
between a member who happens to he an 
officer of a co-operative society on the one 
Tiand and the committee or an ofi'jcer there- 
of on the other falls within the words of the 
section. 36 C.W.N. 121. An award given 
by the Inspector of Co-operatj\c Societies 
appointed as arbitrator b\ the Rccistrar of 
Co-operative .Societies under K. 22 of tlic 
Bengal fmvcrnnient Rules is not an award 
of an arbitrator in the ordinar\ sense and it 
need not be fiPd in Cfiurt before it can be 
enforced. 60 C. 9fVir=37 C.W.N. 649= 
19.33 C. 693. .Sec also 60 C.L.f. 372; 36 
C.W.N. 121 : T.L.R. (1911) 2 Cal. 351. In 
orfler that an award !)asefl on an arbitration 
unrler the Co-opcralivc Societies Act may 
be valid and binding on a |>crson, it is in- 
cumbent on the Society to prove tbat_ he 
was a member of the Society at the time 
when the referenre to arbitration ^as made. 
AlfhoiJRh ordinarily a Co-operative Society 
lends money onlv to its members, a Court 
will not !)e jtisfified in holding merely on the 
basis of an alleged loan taken by a person 
that he must have been a member on the 
date on which he took the loan, when the 


affairs of the Society do not appear to have 
been carried on in regular manner and it i.s 
found bv the Court that the register produced 
b\ the Society is a fabricated one. 42 P L 
R. 112=1940 Lah. 193. Where a dispute 
between the committee and a member is re- 
ferred to arbitration under R. 22, sub-R. 

Rules framed by the Government 
of Bengal under S. 43 of (he Act, the pro- 
ceedings before the arbitrator a’-e not ab 
tmlio void for want of jurisdiction merely 
because a non-member is also a party to the 
dispute. Tf the non-member submits to the 
jurisdiction of the arbitrator, h-* brings him- 
self within the scope of R. 22, and under 
snb-r. (6) of that rule the award is not 
liable to be called into question by b'm in 
any Civil or Revenue Court and would be 
in all respects, final and conclusive. 41 C. 
W.N. f>67=65 C.L.J. 206. Srr aho 39 C. 
W.N. 1301. .*\n award under the Act 

which is not appealed against within one 
month, becomes final, and cannot either be 
upset or interfered with by the Civil Court 
to which it is sent for cxccut'on. Even 
though the award may be anomalous and 
erroneous, the Civil Court cannot go hehind 
it. and utilise its powers under S. 151, C. 
P. Code, to send the award bark to the 
arbitrator for correction of mistakes in 
order to obtain some sort of alteration 
which in its opinion would be in the ends of 
justice. 164 l.C. 802=40 C.W.N. 89. See 
aho 193.3 C. 418, When an Inspector ^vas 
appointed arbitrator to decide a dispute 
between two societies and after he gave his 
award one of the societies sued to declare 
Ibo reference and award invalid, 
the suit was maintainable in the Civil Court. 
Onacre. whether R. 22 (6) framed by the 
Bengal Goveniinent under S. 43 was wZ/ru 
z-irex. (»0 C. 1207=37 C:.W.N. 84L Where 
it is sought to entertain or continue pro- 
ceedings against the legal representatives of 
a deceased ilehtor, the arliitrators arc com- 
petent to decide who arc the legal represen- 
tatives. If a wrong conclusion is 
at with regard to a particular Person /"f 
person has got a remedy under 
filing an appeal to the regi.sfrar. 

Court has no ii'^isdiction to interfere. ^ 
Boin.L.R. .398=1926 B. 352. The 
tion of an award .settling S 

ween the Society and its Aj and 

h^■ the executing Court as Jlspi'tc 

the Society again referred the same a 

to arbitration and obtained and 

that the dispute between the first 

its member was feferred 

award and the suhs^^uent dispute^^ 

bv the Society to S 43 rouM onh 

under the rules made Court (or »t 

be decided by »he cxecut njr » 

related wholly to 'j executing 

award. The proceedings ot jn 

Court were subject execute the award 

if the society, neglected to ex^ rd en- 
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or past member or between a member or past member or persons so claiming 
ttncl the committee or any officer shall be referred to the Registrar for decision 
or, if he so directs, to arbitration, and prescribe the mode of appointing an 
arbitrator or arbitrators and the procedure to be followed in proceedings before 
the Registrar or such arbitrator or arbitrators, and the enforcement of the decisions 
of the Registrar or the awards of arbitrators ; 

(m) provide for the withdrawal and expulsion of members and for the 

payments, m any, to be made to members who withdraw or are expelled and 
tor the liabilities of past members ; 


NOTES. 

dispute which left nothinjr to be referred 
to arbitration. Hence the second award was 
one which could not be passed witliin the 
scope of the Act and the rules made under 
it anti a suit cotihl lie to have it declared 
voitl 38 P.L.R. 1113=1936 L. 901. A dis- 
pute between A. B and C who were all mem- 
bers of Society related to a transaction 
which took place between A and the Society. 
The books of tl)e Society showed that ccr- 
tain nioncj' had been borrowed by A from the 
Society, hut in reality it had been misappro- 
priated by B atul C. the Secretary. Held, 
that the dispute was concerning: the husi-’ 
ness of the Society between tlircc of its 
members an<l revision could lie from an order 
of the executing Court refusing to execute 
an award on the dispute as it failed to exer- 
cise jurisdiction vested in it by law. 16S 
I.C. .111 = 1936 L. 786. V.v oho 1935 L. 
947; 1935 L. 631. Civil Court lias no juris- 
diction to entertain a suit between a So- 
ciety and ils members, etc., by virtue of 
K. 18 framed by the Punjab Government 
under S. 43 (1). 1937 L. 268. After the 

death of a Secretary of a Co-operative So- 
ciety the Union accepted liability for the 
members’ deposits which had been embezzled 
by the late Secretary. The dispute between 
the Union and the heirs of the <lcccascd was 
referred to arbitration but the heirs refused 
to join in the reference. Held, that the 
submission and the award were not within 
the scope of the rules under the Act and ihc 
award could not be enforced against the 
heirs of the deceased. 133 I.C. 883=32 
P.L.R. 780. Rr. 31 and 34 framctl iindcr 
.S. 43, provide that awartls shall be enforce- 
able as <lccrce of a Court having local juris- 
diction if application is made to it to enforce 
it. 47 R. 92=65 I.C. 212; 97 I.C. 288 (2) 

= 1926 L. 547. Where the rules provide 
for reference of disputes to Registrar. Civil 
Courts have no jurisdiction. 23 A. L. T. 
129=47 A. 374=1925 A. .356; 71 I.C. 722 
= 1924 L. 418. But see also 6 P.L.T. 452 
=88 I.C. 071 = 1925 P. 575; 59 C. 1165= 

36 C.W.N. 414=19.32 C. 317; 60 C.L.J. 
572; 42 C.W.N. 391=1938 Cal. 857. The 
ground that a minor was not properly re- 
prcscntc<l before the arbitrator, is not 
sufiicient to give jurisdiction to the Civil 
Court to entertain the suit for a declaration 
that the award was not binding on the minor. 

146 I.C. 565=1933 L. 376. Tlic (|ucstion 
whether certain persons arc the legal renre- 
sentatives of a <leccased member cntitlcu to 
C.C .\l.— 253 


have shares in the bank and to be registerctl 
as shareholders in the hank in the place of 
the deceased is a question which docs not 
relate to the “business” or the management 
of the society and the decision of the Regts- 
trar on such a question being referred to 
him is not final but is subject to a right of 
•suit in the Civil Court. (36 C.W.N. 414 
Foil.), 151 r.C. 165=38 C.W.N. 459=1934 
C. 537. A Court having power to execute 
an award can transfer it for execution 24 
Born.L.R. 909= 47 B. 92. An award was 
made at Poona under rules framed under 
S. 43 and then the Judge of the Small Cause 
Court. Poona, was requested to transfer the 
decree under S. 39. C. P. Code, but he re- 
fused. Held, that be was cmpowcrc<I to 
transfer the decree and he could refuse to 
transfer it. 46 B. 128=23 Bom. L. R. 
909. An ex parle decree was passed, in a 
suit in a Civil Court instituted by a Co- 
operative Society for money lent on a bond 
executed by a member of the society. Sub- 
sequently there was an agreement, which 
was recorded in Court, under which the 
member agreed to pay the decretal amount 
in tnslairncnts of Rs. 10 per month. De- 
fault having been coinmiiic<l. execution pro- 
ceedings were started, and the objection was 
raised That the decree was void and with- 
out jurisdiction, regard being had to S. 43 
of the Act and R. 22 framed thereunder 
by the Bengal Government. Held, tliai the 
agreement was a valid and binding agree- 
ment an<l could be enforced in execution and 
that It was not open to the defendant to go 
back on the same or to contend that the de- 
cree was void and unenforceable. 61 C L 
J. 24=39 C.W.N. .363. 

Sec. 43 (2) (1) and Cs) .— Where an 
avi’ard is made by a person appointed as 
arbitrator who could not be appointed such 
an arbitrator under the law. the award is 
mill and void and the Civil Court has juris- 
diction to declare it void. But wh*re the 
award is made by a person validly appointed 
as arbitrator, the .award is not a nulliiv al- 
though (he procedure adopted bv the arbi- 
trator IS materially irregular and he is guiltv 
of nusconduct. Such an award ha's to he 
set aside only by taking such proceedings as 
arc provided for for the purpose by the rules 
framed by the Local Government under S 
43 and the jurisdiction of (he Civil Court 
IS barre<l. (37 C.W.N. 843, Kxpl. ) I L 

K. (19^) 2 Cal. 103=42 C.W.N. 391 = 1938 
LbI. o57. 
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(ft) provide for the mode in which the value of a deceasta member's 
interest shall be ascertained, and for the nomination of a person to whom such 
interest may be paid or transferred ; 

I 0 ) prescribe the payments to be made and the conditions to be complied 
with by members applying for loans, the period for which loans may be made, 
and the amount which may be lent, to an individual member ; 

(/>) provide for the formation and maintenance of reserve funds, and 
the objects to which such funds may be applied, and for the investment of any 
funds under the control of the society ; 

(q) prescribe the extent to which a society may limit the number of its 
members : 

(r) prescribe the conditions under which profits may be distributed to 
the members of a society with unlimited liability and the maximum rate of 
dividend which may be paid by societies; 

subject to the provisions of section 39, determine in what cases an 
appeal shall lie from the orders of the Registrar, and prescribe the procedure 
to be followed in presenting and disposing of such appeals; and 

( /) prescribe the procedure to be followed by a liquidator appointed under 
section 42. and the cases in which an appeal shall lie from the order of 
such li(juidator. 

(3) The Provincial Government may delegate, subject to such conditions, 
if any, as it thinks fit. all or any of its powers to make rules under this section to 
any authority specified in the order of delegation. 

(4) The power to make rules conferred by this section is subject to the 
condition of the rules being made after previous publication. 

(5) All rules made under this section shall be published in the Official 
Gazette, and on such publication shall have effect as if enacted in this Act. 


44. f n All sums 

Rcc()\cr\ of sums <Uic to 
f io\ crnmctit. 


NOTF.S. 

Sec. 43 (5). — Byc-law framed by a So- 
ciety under S. 8 (3). a rule enacted by the 
Local Government under S. 43 (.'^) — Con- 
flict between tbe two as to the persons to 
whom flic RcRistrar should make a reference 
— F'roper procedure — Registrar following 
tbe rule is legal procedure. 171 I.C. 395, 
cited under S. 8, suf>ro. 

Sec. 44. — Wlierc a decree is passed 
against a co-operative society as a corporate 
body the <lecrce-holdcr cannot pursue bis 
remedy in execution against the sharchojders 
or members of the societv in their individual 

capacitv. 39 L.W. 145=^1934 M. 181 (2)= 
66 M.L.f. 475. Reading S. 44 of tbe Act 
with S. 128 of the C.P. Land Revenue Act 
it could not be said that an agriculturist s 
house as such should be exempt from attach- 


MisceUaiicous. 

due from a registered society or from an officer or 
member or past member of a registered sbeiety as such 
to the Government, including any costs awarded to 
the Government under section 37, may be recovered 

in the same manner as arrears of land-revenue. 

(2) Sums due form a registered society to Government and recoverable 
under sub-section fl) may be recovered, firstly, from the property o e so y. 
secondly, in the case of a society of which the liabilitj' of the members 

merit. In such a case the provisions of 
S. 60. C.P. Code, could not be invoked. ^ 

N'.L.R. 66=103 I.C. 131=19^,. 

As to the extent of the availability of 
provi.sions of tbe Larid Revenue 

recovery of sum due d ^230. 

operative Society', sec IWO by 

Attaebment and sale of 

Collector— Objection to ^ appeal 

of Objection-Remedy hi W 

to attachment 'ia1m"rtlMble distHbo- 

tors; nor can they claim gar. 
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from the members subject to the limit of their liability; and, thirdly, in the case 
of other societies, from the members. 

45. Notwithstanding anything contained in this Act, the Provincial Govern- 

ment may, by special order in each case and subject 

lierTrom ‘conditl^Ss r/'t'o such conditions, if any as it may impose, exempt 
registration. society from any of the requirements of this Act 

as to registration. 

46. The Provincial Government may, by general or special order, exempt 

any registered society from any of the provisions of 

tercd''so'ciJ5'ics Tom prUt ^uch provisions shall apply 


sions of the Act 


to such society with such modifications as may be 
specified in the order. 

47, (1) No person other than a registered society shall trade or carrj' on 

. business under any name or title of which the word 

the Trd‘'"co“op^ativc'- P^^ '^“^out the sanction of the 

Provincial Government: 

Provided that nothing in this section shall apply to the use by any person 
or his successor in interest of any name or title under which he traded or carried 
on business at the date on which this Act comes into operation. 

(2) Whoever contravenes the provisions of this section shall be punish- 
able with fine which may extend to fifty rupees, and in the case of a continuing 
offence with further fine of five rupees for each day on which the offence is 
continued after conviction therefor. 

Indian Companies Act. 48. The provisions of the Indian Companies 

1882, not to apply. Act, 1882,' shall not apply to registered societie.s. 

49. Every society now existing which has been registered under the Co- 

c . . ... operative Credit Societies Act, 1904, shall be deemed 

ti^^aving o existing socie- jq registered under this Act, and its by-laws shall, 

so far as the same are not inconsistent with the express 
provisions of this Act. continue in force until altered or rescinded. 

] Second Repealing and Amending Act, 1914 

{KVl! of 1914), S. 3 and Sch. II. 


THE INDIAN COPYRIGHT ACT (III OF 1914). 


Yc r. 

No 

Short title. 

1 Amendn'enls. 

1914 

111 

The Indian Copyright Act, 
1914 



r NaTUHE OF a)pyKIGHT AND LaW REGULATING COPYHICHT — 

Cop>nght is the exclusive right of multiplying for sale copies of works of literature or art 
alloweii to the au hor thereof or h.s ass gnecs. As a recognised form of property it [s 
compared with others of very recent origin, being in fact the result of the /acihtv for 
multiplying copies crated by the discovep' of printing and kindred arts. Whether It uas 
recognised at all by the common law of England was long a legal question of the first 
magnitude, and the reasons for recognising it. and the extent of the right itself are nm 
quite clear from con^oversy even now The short paragraph in Blackstone may still be 
read with interest. He thinks tha “this species of property, being grounded on labour 
and invention, is more properly reducible to the head of occupancy than any other s?ncc 


LEG. REF. 

> Sec now Act VII of 1913. 

NOTE.S. 

Sec. 49.— By-laws— Liability of son for 


debts due by father to Bank of which he was 
a member — Construction of bv-Iaiv 

I.c. 724=18 O.C. 157. 
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the right of occupancy itself is supposed, by Mr. Locke and manv t j ^ 

on the personal labour of the occupant." But he speaks lubtfully^oTiU 
merely mentioning the opposing views, "that on the one hand it hath been thought 
man can have a righ to exhibit the author’s work without, his consent, and Uiat it^s uJeed 

on the otlier hand that the right is of too subtle and unsubstantial a nature 

the subjee of property m common law, and only capable of being guarded by positive stftSSs 
and special provisions of the Macr ctr-if/. ” .u. i? x ^ siaiuies 


- - uui lu any oiner property m tne works, the law s 

Mlcnt and he adds that, neither with us in England hath there been (till very lately) any 
iinal dctcrniiriation upon tlie rights of authors at common law.” 

The nature of the right itself, and the reasons why it should be recognised in law 
have from the beginning been the subject of bitter dispute. By son(e it has beeil 
described as a monopoly’, by otliers as a kind of property. Each of these words covers 
certain assumptions from which the most opposite conclusions have been drawn. As a 
monopoly it is urged tliat the copyright should be looked upon as a doubtful exception 
to the general regulating trade, and should at all events be strictly limited in point of 
•duration. As property, on the other hand, it is claimed that it should be pcrpetural. There 
would appear to be no harm in describing copyright cither as a property or monopoly, if 
carc he taken that the words are not used to cover suppressed arguments as to its proper 
extent and duration. Historically, and in legal definition, there would appear to be no 
doiilit that cojiyright, as regulated by statute, is a monopoly. 

Eakly Law of Copyright in England. — The first Copyright Act in England is 
H Anne, c. 19. The preamble states that "Printers, booksellers, and other persons were 
freiiucntly in the habit of printing, reprinting, and publishing book and other writings 
without the consent of the authors or proprietors of such books and writings 
to their very great detriment, and too often to the ruin of them and their families.” "For 
previiiting, therefore, such practices for the future, and for the encouragement of 
learned men to compose and write useful books it is enacted that the author of any book 
or books already printed who hath not transferred to any other the copy or copies 
of such book or books in order to print or assignees, sliall have the sole liberty of printing 
or reprinting such book or books for the term of one and twenty years, and that the author 
of any book or books already composed, and not printed and published, or that shall hereafter 
be composed, and liis assignee or assignees, shall have the sole liberty of printing or 
reprinting siicli Iiook or books for the term of fourteen years, to commence from the day 
of first publishing the same, and no longer.” The penalty for offences against the Act was 
<lcclarcd to he the forfeiture of the illicit copies to the true proprietor and the 
fine of one penny per sheet, half to the Crown and half to any person suing for the 
same. "After tlic expiration of tlie sai<l term of fourteen years the sole right of printing 
or flisposing of copies shall return to the authors thereof, if they arc then living, or dicir 
representatives, for another term of fourteen years." To secure tlic benefit of llic Act 
registration at Stationers’ Hall was necessary. In section 4 is contained the provision 
tliat if any person thought the price of a book too high and unreasonable he mign 
complain to Archbisliop of Canterbury, the Lord Chancellor, the Bishop of London, tne 
Chiefs of (he tlircc Courts at Westminster, and the Vice-Chancellors of 

fix 


I niets ot tne tlircc L-ourts at v\'estminsicr, ann tne v ice-'wiiaiitcuwi s , At • r ti nn 
‘iitics in England, and to the I^rd President. Lord Justice General, Lord Chiet ar 
of the Kxchc<|ucr, and the h’cetor of the College of Iidinburgh in Scotland, . 

a reasonable price. Nine copies of each hook was to be provided to ' 

■’ ’ ’iraries of the ^Universities of Oxford and Cambridge, the four Scotch Un . 

College and the Faculty of Advocates at Edinburgh. VI 

•sitics was not to lie prejudiced by the .Act. (Ency. Brit., 9th -< •. • ' 

ippcndcd to the Copyright 


. price 

the libraries of the ^Universities 
Sion College and the Eacult. 

Universities was not to lie prejudiced 
pp. 356-357.) 

The following Statement of Objects and Reasons is 

Statf.mfnt of Ohjects and Rfasons to this Act. — The question of 
merit of tlic Indian Copyright Act (XX of 1847) lias been considerc among olhe*" 

since 1864 on the ground that the Act was incomplete and dio ^ ’-,.5 telegrams, 

matters for tlic protection of copyright in photographs, transla lon., - ’amendm^t 

etc. Legislation, however, has been postponed in view or p 

of the English Acts on the subject of copyright. „ . . - nartv was held 

In 1908, a conference and convention, to which Great concerned Ijjj® 

in Berlin with the object of bringing the domestic -f ‘ :»y treatment 

I.armonv with one another so as to obtain aw. Its 

.■y e -. . .T' ; /slianires in tiic x:.naii»i» . .r J rau^ 


harmony with one another so as to obtain "T: Enelish , 3 ^. P", Trtde 

ratification of that Convention involved certain J" -jntcH the Board 

were examined by a strong departmental fO>"^J^‘«,f,?PTonvcniion should be aceepte 
which came to the unanimous conclusion that the »cr 
by Great Britain with as few reservations as possible. 


An Imperial Copyright Conference was ^ j„jjan 

representations of the self-governing dominions and 


assibie. . inin confa*m^^ 

subse,ucn..y conven^d^." office. 
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memlif recommendation of the Board of Trade Committee and recom- 

tH essentials of Imperial Copyright law should be 

passed b> the Imperial Parliament and that this Act should be expressed to extend to all 

?o self-governing dominions and possessioL 

and^emedi« provisions by legislation in certain cases affecting only procedure 

r 1^1*1 approved by the Conference and eventually passed into law as the 

d^m^Jlf hUulylTplZ^' ^ operation in the United King- 

The important changes in the Act are — 

(0 The abolition of the formalitj’ of the registration of copyright. 

years subjiJtTo cer“n"dhLns.'' “"d 50 

(tit) The extension of the scope of copyright. 

(iv) The substitution of one Act for several on the subject of copyright 

o considered that the early introduction of the Act into 

India was desirable both for Imperial and International as well as domestic reasons and 
consulted Local Governments in regard to the modifications and additions referred to in 

n'f nnn Y *0 Suit the special Conditions On account 

of non-proclamation m India of the Act of 1911, and having regard to the serious harSh?D 

forr]°fn [hereby be inflicted on the English authors, the Act was brought into 

force in India by proclamation in the Gasette of India on 3Ist October. 1912 under section 
37 (2) (rf) of the Act. the question of modification or additions being postponed for subse- 
quent consideration on receipt of the views of Local Governments. These^are in substan- 
tial agreement with th^e of the Government of India who propose by virtue of the powers 
conferred by section V of the Act of 1911 to pass the Draft Bill which embodier the 
ce?tt\n'^^fnrma!" -f addition to the Act which are considered desirable, together with 

XilJIstraibn and proc^d^re':'' EnprlisI, and Indian 

A • observed that the changes proposed are as few as possible in view of the 

?A7eHa\ Cop^f,T7co"nfe;:L7on *'>• 

of the Acrof JoITTo' BH tlslTindir"''' for the application 

u"* '*’7 “seful purpose for disseminating knowledge. It is nro- 

poscn, therefore, thjit translations of work^ fir^t niihli^ti^rt m x a* l i. 

permitted after the expiry of five years from the date'^offil’^^rbhV^^^^^^^^^^^ 

years notice of the intention to publish a translation has been given to The author 

ndse hl;;:feerrTpS’ '^fXSor''’an^' fh^f ^‘r.'hf ^ 

Of the peculiar co.iditionTof ‘Indian mus^'robL'lLns^^vV bfe^^ lppH^7 

tion of this section pi toto to Indian works. It is nointed out tliTt ir c 
most cases to identify the original composer or author ^and that the m^'ority of Uie Indian 
melodics have not heen written m staff notation except through the med um of bo 
phonograph and are subject to infinite variety of notation and tiino Tf ‘ 

circumstances, section 19 is adopted with its relro-activc principle there mav be fictitimis 

r1n»m« nf A\vn#*r€nm in tnnci^eil i ^ • ' - • ^ uc ncililOU^ 


tTwiting""' '-^rmony^or o“tfie'r®of them pHn.ct or“rT7ccd 

ca.e of hSs'^al^ne.l^c" coV^iU'wh^rco? s^uhsi:7io^1n'd!7*' ortilreSs '" 

the Act of 1911 to works other than books and the difference oroc^ur 

to repeal this section and enact the appropriate provisions as the^nccessarv mnHq? 
referred to in section 14 (7) of the Act of 1911. necessary modifications 

Clauses 7-12.— The provisions of section 11 of the Act of 1911 h-»vo hna^r, *i 
adopted. Imprisonment, however, will in all cases be simple, and offences will be triablTHv 
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* It is proposed to convert the amount of English fines 

on the basis of fl = Rs 10 in accordance with the usual practice and to insert ^la5se«- 
cmptmg the case of infringement by the construcUon of a building from the 

FnglTsh'’ \c7"’ ' “'"’P'io" provided by section” oT the 

On«^e 13 -On account of the technicalities of the subject of copyright, and of the 
greater finality that such a tribunal will afford, it has been considered advisable to givl 
co'^\Tisht*^" ' Courts only m all suits or civil proceedings regarding infringement of 

14.— This clause which is self-explanatorj- has been added in view of a recent 
<Iccision in ETtins v. Morns reported in the Law Journal of 29th March, 1913. 

1 T> P-^ /o//o7cm<7 is the. Select Committee's Report.— VJt have amended clause 3 of 
the Bill m two respects. In the first place, we havo deleted sub-clause (2) which provided 
that the reference to the Judicial Committee in section 4 of the Copyright Act should be 
read in relation to work^ first published in British Indid as reference to the Governor- 
General in Council, as we consider that it is desirable that the power under this section 
should 1)0 exercised by one authority throughout the Empire. Secondly, we have amplified 
suh-clansc (4) so as to provide that all references to arbitration in sub-section (I) of section 
24 of the Act shall be read as references to arbitration in accordance with the law in force 
in British India. 


We have modified clause 4 of the Bill in various particulars. We think that the 
period of copyright as regards translations, which is prescribed by the Bill for works first 
published in Briti.sh India, is too short and we have therefore altered it from five to ten 
years and have deleted the provisions which required the issue of notice upon an author 
before the production of a translation by any other person. We have, however, provided 
that, if witliin^this period of ten years the author himself publishes a translation of the 
work in any particular language, the limitation upon copyriglit prescribed by this clause 
shall not apply to translation into that particular language. This amendment is in accord- 
ance with the provisions of the Berlin Convention. We have added a sub-clause to secure 
the rights of legal representatives of deceased authors. 

We have stibstitiited the word “penalties” for the words “summary remedies” in the 
title of Chapter III in view of the fact that the expression “summary trial" i.s used in the 
Code of Criminal Broccdure. 1898, to denote a particular procedure in the trial of cases, 

which might not be applicable to cases under this chapter. .• i r i 

We have provided for an appeal against orders of a Magistrate regarding the disposal 
of copies and plates which infringe copyright and have authorised the appellate Lour o 
stav execution of such orders pending consideration of the appeal. 

In view of the fact tliat .suits relating to infringement of copyright are sometimes 
of a petty nature, wc have given the High Court and the District Judge 
diction in civil suits and proceedings under the Act. It has been pointed out to us that ine 
provisions of clause 13 of the Bill as introduced might cause unnecessary inconvenience an i 

expenses in many ca.scs. 
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«picr or , plates for purpose of makiuR 
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THE INDIAN COPYRIGHT ACT (III OF 1914).’ 

(24//i February, 1914 

An Act to modify and add to the provisions of the Copyright Act, 1911. 
Whereas it is expedient to modify and add to the provisions of the 
Copyright Act. 1911, in its application to British India; it is hereby enacted as 
follows : — 

CHAPTER I. 

Preliminary. 

Short title and extent. ^ I.XDIAN 

Copyright Act, 1914. 

(2) It extends to the whole of British India including British Baluchistan 
the District of AnguP and the Sonthal Parganas. 

Definitions. unless there is anything repug- 

nant in the subject or context, — 

. , Copyright Act” means the Act of Parliament entitled the Copy- 

(2) words and expressions defined in the Copyright Act have the same 
meanings as in that Act. 

CHAPTER II. 

Construction and Modification of the Copyright Act. 

3. In the application to British India of the Copyright Act fa copy of 

.^r, plication of ronvrl„i.f ^ct, except such of the provisions thereof as 

•Act to Rriiish India^ with cxpres.dy restricted to the United Kingdom, is set 

adaptations. ^nt in the First Schedule), the following modifications 

shall be ina<le, namely : — 

(1) the powers of the Board of Trade under section 3 shall, in the case 
iA works first published in British India, be exercised b y the Central Government : 

I.KG. REF. 

’ For Statement of Objects ami Reasons 
jve Gazette of India. 1913. Pt. V. p. 163;' 
for Report of Select Committee, see ibid. 

1914, Pt. V, p. 23; and for Proceedings in 
Council, see ibid., 1913, Pt. VI. p. 515. ibid 
1914. Pt. VI, Pp. 12 and 369. 

*Now two districts, via., the Khomlmuls 
District and the Angul District. This .Act 
lias been declarcfl to be in force in these two 
districts by the Kbondmals Uaws Regulation. 

1936 (IV of 1936), S. 3 and Sch., and the 
.Angul Laws Regulation, 1936 (V of 193^)), 

S. 3 and Sch., respectively. 

NOTES. 

Sec. 1. — Distinction between ‘copyright’ 
and (latent . 1938 A.L.J. 390. In a case 

relating to infringement of copyright, it is 
not only proper but essential that the case 
should he tried with the help of exi>erts 
who might he appointed commissioners to 
investigate and report similarities. (Ibid.) 

The compiler of a work in which absolute 
originality is by the very nature of the work 
excluded is entitled, without exposing him- 
self to a charge of piracy, to make use of 
prcccfling works upon the subject, where he 
bestows such mental labour upon what be 
has taken, and subjects it to such revision 
and correction as to produce an original 
result. Rut no one is entitled to convey the 
same information, merely with some addi- 
tions. {Ibid.) 

AsSICNMHNT of COI'YRIOHT— DiRF.CT WORDS 


NOT U.SED — EvIPF.NCE OF PARTIE.S — If r;uii>F.. 
— \\niere direct words are not used to convey 
a right and the matter is one of inference 
by implication from the pbrasc.s used, then 
the evidence of the parties, if they arc not 
interested one way or the other in the 
matter, is the surest of all guides as to the 
meaning of the phrases used. 1939 Lah. 
433 , 

.Assk'.nmknt — Future work. — There can- 
not possibly he a transfer of copyright or 
assignment of coiiyriglit in a non-existing 
work. Where there is no proof that tlie 
work was substantially comiiletcd at the 
time when doctiment transferring copyright 
was drawn up and on the face of it the docu- 
ment refers to a future work copyright can- 
not he transferred hy it. 41 P.L.R. 879 
=1939 Lah. 433. Assignment of — Regis- 
tration not necessary. I.L.R. (1939) A 
273=1939 All. 305=1939 A.L.J. 71 

iNFRINfiEMF.NT— R urDEN OF pROOF.— In an 
action for infringement of a copyright, it is 
not for the defendant to prove that there 
ha.s been no infringement. It is for the 
plaintiff, on whom the onus lies, to prove 
that in fact there has been an infringement. 
I.L.R. (1939) Rom. 295=41 Rom.L.R. 
530=1939 Rom. 347. .Author agreeing to 
grant to publishers sole and exclusive licence 
to print, publish and sell his work — Agree- 
ment is merely a t'ublishwo arratnjctueut and 
docs not amount to an assignment of copy- 
right. See I.L.R. (1938) Lah. 84=40 P. 
L.R. 622=1938 Lah. 173. 
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[S. 4 

(2) the powers of the Board of Trade under section 19 shall, as regards 
records, perforated rolls and other contrivances, the original plate of which^was 
made in Bnt^h India, be exercised by the Central Government; and the con- 
firmation of Parliament shall not be necessary to the exercise of any of these 

(3) the references in section 19, sub-section (4), and in section 24, sub- 

section (1). to arbitration shall be read as references to arbitration in accordance 

with the law for the time being in force in that part of British India in which 
the dispute occurs ; 

(4) as regards works the authors whereof were at the time of the making 
of the works resident in British India, and as regards works first published in 
British India, the reference in section 22 to the Patents and Designs Act, 1907, 
shall be construed as a reference to the Indian Patents and Designs Act, 1911, 
and the reference in the said section to section 86 of the Patents and Designs 
Act, 1907, shall be construed as a reference to section 77 of the Indian Patents 
and Designs Act. 1911 : 

fS) as regards works first published in British India, the reference in 
section 24. sub-section (1), proviso (a), to the London Gazette and two London 
newspapers shall be construed as a reference to the Gazette of India and two 
newspapers published in British India; and the reference in proviso {h) of the 
same sub-section of the same section to the 26th day of July, 1910, shall, as regards 
works the authors whereof were at the time of the making of the works resident in 
British India, and as regards works first published in British India, be construed 
as a reference to the 30th day of October, 1912. 

4. fl) In the case of works first published in British India, copyright shall 

Modifuaiion of copvrlcM subject to this limitation that the sole right to 

a-; rccrards trandation of produce, reproduce, perform or publish a translation 
works first published in of the work shall subsist only for a period of ten years 
British India. from the date of the first publication of the work: 

Provided that if within the said period the author, or any person to whom 
he has granted permission so to do, publishes a translation of any such work in 
any language, copyright in such work as regards the sole right to produce, 
reproduce, perform or publish a translation in that language shall not be subject 

to the limitation prescribed in this sub-section. 

(2) For the purposes of sub-section (1) the expression “author includes 

the legal representative of a deceased author. 

5. In the application of the Copyright Act to musical works the authors 

whereof were at the time of the making of the wor s 
Musical works made by resident in British India, or to musical works tirs^ 
resident of or first publish- p^.^lishcd in British India, the term ‘‘musical work 

shall, save as otherwise expressly 

Copyright Act. mean “any combination of melody and harmony, or ei 
them, which has been reduced to writing.” . . , ,.^„..riaht 

6. rn Copies made out of British India of ofild 

, . ■ subsists wliich if made m British India wo 

Importation of copies. copyright, and as to CuStom.s 

copyright gives notice in writing by himself or his agent to .. . 5 Uch 

officer, as defined in the Sea Customs Act, 1878, that 1^^ imnorted, 

copies sliould not he imported i nto British India, shall no e 

NOTES. nicnt.s or a ^ 

Sec. 5. — There cannot he an infrinfjcntnil duction. . lalkir 

of performing right in a musieal comfosi- repeated m yJ., is . 

tion (assuming it to exist) unless there has tjmt 
been a public performance of the musical 
composition by the defendant. A musical 
composition is performctl by audible repro- 
duction, by tfic voice or by musical instru- 


tlMt the title of '"A ’’y'-’C : ./ 
film at tlte outset rijEM in 

fringement of P-t-L 355 

~K4'“c: SfcS2 L.W. 10 
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shall, subject to the provisions of this section, be deemed to be prohibited imports 
within the meaning of section 18 of the Sea Customs Act, 1878. 

(2) Before detaining any such copies, or taking any further proceedings 
with a view to the confiscation thereof, such Chief Customs officer, or any other 
officer appointed by *[the Chief Customs authority] in this behalf, may require 
the regulations under this section, whether as to information, security, conditions 
or other matters, to be complied with, and may satisfy himself, in accordance 
with these regulations, that the copies are such as are prohibited by this section 
to be imported. 

(3) The Central Government may, by notification in the Official Gazette 
make regulations, either general or special, respecting the detention and confis- 
cation of copies the importation of which is prohibited by this section, and the 
conditions, if any, to be fulfilled before such detention and confiscation: and 
may, by such regulations, determine the infonnation, notices and security to be 
given, and the evidence requisite for any of the purposes bf this section, and the 
mode of verification of such evidence. 

(4) Such regulations may apply to copies of all works the importation of 
copies of which is prohibited by this section, or different regulations may be made 
respecting different classes of such works. 

f5) The regulations may provide for the informant reimbursing the 
^[Central Government] all expenses and damages incurred in respect of any 
detention made on his information, and of any proceedings consequent on such 
detention, and may provide that notices given under the Copyright Act to the 
Commissioners of Customs and Excise of the United Kingdom, and communi- 
cated by that authority to any authority in British India, shall be deemed to have 
been given by the owner to the said Chief Customs officer. 

(6) This section shall have effect as the necessary modification of section 
14 of the Copyright Act. 

CHAPTER HI. 

Penalties. 


7. If any person knowingly — 


OfTenccs in respect of 
infringinjf copies. 


LEG. REF. 

* Substituted for the words "the Local 
Government" by Act IV of 1924. Sch. 

® Substituted for ‘Sccrtlary of State for 
India in Council’ by .A.O. 

NOTES. 

Sec. 7.— The mere failure of an author to 
make the payment prescribed by S. 5 of 
Act XX of 1&47 does not deprive him of his 
copyright in his book. On the other hand, 
tlie proviso to S. 14 of the Act definitely 
states the contrary. It is only the right to 
sue under that .\ct that is prohibited if the 
registration fee has not been paid. 53 M. 
L.J. 529=105 I.C. 669=1927 M. 981. The 
procedure al) 0 ut payment of fees prescribed 
by Act XX of 1847 has no place in the 
present Act III of 1914, and therefore a 
complaint under S. 7 of the new Act can- 
not be thrown out on the ground of non- 
payment of fees. (Ibid.) .An acquittal will 
be set aside in revision in a case where the 
Court below has proceeded on a wrong view 
of the law, and where the matter is of great 
importance to the complainant in his posi- 

C. C. M.— 254 


tion as author of a book, which, if the ac- 
qtiittnl stands, will be piratc<l by the accused 
who will secure for himself the gains that 
ought legitimately to go to the complainant. 
(Ibid.) Under the old Act "copyright" did 
not include the exclusive right of tr.insla- 
tion but the author of a book who made a 
translation of it was entitled to a copyright 
in it as if it were an original work. 13 
L..r. 636=16 Cr.L.J. 656=30 I.C. 480; 
offence when complete. 28 P.R. 1916 
(Cr.). On this section, see also 51 M. 180. 

COIXJURABLE iMfTATtON — QUESTION OF FACT. 
The <|ue.stion whether there has been an in- 
fringement of copyright depends on whether 
a colourable imitation has been made. 
Whether a work is a colourable imitation of 
another is a question of fact. Similarity /s 
a great point to be considered but mere 
similarity is not enough. A conglomeration 
of similarities which cannot be mere coinci- 
dence is evidence of infringement. 126 
I.C. 197=51 C.L.L 243= 34 C.W.N. 540. 
But see also 142 I.C. 815=1933 P.C. 26= 
64 M.L.J. 193 (P.C.). Infrwgetnctit of 
copyright of pictures — Offending pictures 
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right subsltTi' ■” <^°py- 

Lir^ ^ for hire, or by way of trade exposes or offers for sale or 

hire, any infringing copy of any such work; or 

U) distributes infringing copies of any such work, either for the purposes 

Topyl\ght;7r """ prejudicially the owner of the 

work- exhibits in public any infringing copy of any such 

^ impoits for sale or hire into British India any infringing copy of any 

he shall be punishable with fine which may extend to twenty rupees for 
every copy dealt with in contravention of this section, but not exceeding five 
hundred rupees in resp^ect of the same transaction. 

Tf any person knowingly makes, or has in his possession, any plate for 
,, f 1 . . purpose of making infringing copies of any work 

,H.r,rrorn,"kinK in^rins- copyright subsists, or knowingly and for his 

inir copies. private profit causes any such work to be performed 

in public without the consent of the owner of the 
copyright, he shall be punishable with fine which may extend to five hundred 
rupees. 

0. Tf any person, after having been previously convicted of an offence 

punishable under section 7 or section 8, is subse- 
(juently convicted of an offence punishable under 
either of these sections, he shall be punishable with 
simple imprisonment which may extend to one month, or with fine which may 
extend to one thousand rupees, or with both. 

10. fl) The Court before which any offence under this Chapter is tried 

may, whether the alleged offender is convicted or not, 
order that all copies of the work or all plates in the 
possession of the alleged offender, which appear to It 
to be infringing copies, or plates for the purpose of 
making infringing copies, be destroyed or delivered 
up to the owner of the copyright, or otherwise dealt with as the Court may 
think fit. 

(2) Any person affected by an order under .sub-section fl) may, within 
thirty days of the date of such order, appeal to the Court to which appeals jrotn 
the Court making he order ordinarily lie: and such appellate Court may direct 
that execution of the order be stayed pending consideration of the appeal. 

11. No Court inferior to that of a Presidency 
Magistrate or a Magistrate of the first class shall try 
any offence against this Act. 


Piini'ilinK’iil 

conviction. 


on second 


Power of Conrl to <Iis- 
po'ic f>f infriiiKin^' copies 
or plates for pjirposc of 
making infriiiKinj; copies. 


(*ojjni/n!icc of ofTcncc^. 


Saving in case of in- 
fringement !)>• conslriietion 
of hnilding. 


12. The provisions of this Chapter shall not 
apply to any case to which section 9 
Act, regarding the restrictions on remedies in 
of a work of architecture, applies. 


NOTKS. 

must be copies of substantial portion of 
copyright pictures. 112 I.C. 7R4=30 Cr. 
k.J. 16=33 C.W.N. 172. As to infrwu/r- 
limit of right in a mufical cowf>(isiliou. see 
52 L.W. 10=1040 P.C. 5.5 (P.C.). In a 

criminal procce<ling starte»l for infringe- 
ment of copyright of books the order was 


"summon the accused under S. ^*p^r 

of 1914.” From *hc 

under which clause of S. 7 the ac 

being summoned nor was * unde'’ 

order sheet tliat the )!c tried- 

what claii.se of S. 7 f had a fa'*" 

.'S- P. 522. 
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CHAPTER IV. 


Miscellaneous. 


Courts having civil juris* 
diction regarding infringe- 
ment of copyright. 


13. Every suit or other civil proceeding regard- 
ing infringement of copyright shall be instituted and 
tried in the High Court or the Court of the District 
Judge. 


14. No suit or other civil proceeding instituted after the 30th of October, 

f ... 1912, regarding infringement of copyright in any 

Kftect of non-rcgistration ,.*u u e ^ ° e t ■ 

uuder Act XX of 1W7. author whereof was at the time of making 

the book resident in British India, or of any book 
first published in British India, shall be dismissed by reason only that the regis- 
tration of such book had not been efiFected in accordance with the provisions of 
the Indian Copyright Act, 1847. 



Repeals. 


The enactments mentioned in the Second Schedule are hereby repealed 

to the extent specified in the fourth column thereof. 
[Repealed by Act XU of 1927.] 


THE FIRST SCHEDULE. 


Portions of the Copyright Act applicable to British India. 

(Sec section 3.) 

COPYRIGHT ACT, 1911. 
fl&2GE0. V. Cir. 46.) 


CONTENTS. 


Skctions. 

PART 1. 

iMI'tKML COI'VKIC.HT. 

Rights. 

1. Copyright. 

2. Infringement of copyright. 

3. Term of copyright. 

4. Compulsory licences. 

5. Ownership of copyright, etc. 

Civil Remedies, 

6. Civil remedies for infriiigemcnl of 
copyright, 

7. Rights of owner against persons pos- 
sessing or dealing with infringing copies, 
etc. 

8. Exemption of innocent infringer from 
liability to pay damages, etc. 

9. Restriction on remedies in the case of 
architecture. 

10. Limitation of actions. 

* * * * 

Importation of Copies. 

14. Importation of copies. 

Delivery of Books to Libraries. 

15. Delivery of copies to British Museum 
and other libraries. 

Special proi^ions as to certain works. 

16. Works of joint authors. 

ji 

NOTES. 

Sec. 13. — Madras City Civil Court has 
no jurisdiction to try a suit for infringe- 
ment of copyright. S. 3, City Civil Court 
.Act, gives general jurisdiction to tlie City 
Civil Court, hut the Copyright Act which 
deals with the special subject-matter of 


Sections. 

17. Posthumous works. 

18. Provisions as to Government publi- 
cations. 

19. Provisions as to mechanical instru- 
ments. 

20. Provision as to political speeches. 

21. Provision as to photographs. 

22. Provisions as to designs registrable 
under 7 Edw. VII, c. 29. 

23. Works of foreign authors first pub- 
lished in parts of His Majesty's dominions 
to which .Act extends, 

24. Existing works. 

.-Ipplieation to British possessions. 

25. Application of Act to British Domi- 
nions. 

26. Legislative powers of self-governing 
dominions. 

27. Power of Legislatures of British 
Possessions to pass supplemental legislation. 

28. .Application to protectorates. 

PART 11. 

Inteknational Copvbigiit. 

29. Power to extend Act to foreign 
works. 

30. Application of Part II to British 
Possessions. 

copyright clearly restricts jurisdiction to 
hear a suit or proceeding relating to copy- 
right to the High Court and the District 
Courts. 1937 Mad. 94. 

Sec. 14. — Effect of non-registration. See 
53 .M.L.J. 529=105 I.C. 069. 
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Sections. 

PART III. 

SurrLEMENTAL PROVISIONS. 
Abrogation of common law rights. 
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[16/A December, 1911. 

CHAPTER XLVI. 

An Act to am^nd and consolidate the law relating to copyright. 

Be It enacted by the King’s Most Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Lmmons in this pvLnt 
Parliament assembled, and by the authority of the same, as follows:— 

PART I. 

Imperial Copyright. 

Rights. 

1. (1) Subject to the provisions of this Act, copyright shall subsist 

C opyright . throughout the parts of His Majesty’s dominions to 

'vhich this Act extends for the term hereinafter men- 
tioned m every original literary, dramatic, musical and artistic work, if— 

(a) in the case of a published work, the work was first published within 
such parts of His Majesty's dominions as aforesaid; and 


NOTES. 

Secs. 1 and 2, Geo. V, c. 46: Law 
iiEFORE— E xtent of copyright. — Even under 
the Copyright Act. XX of 1847, copyright 
IS mfringed not nicrcl\- by printing and 
I)Ml)lication hut also by performance of the 
works. 38 C.W.N. 611-=1934 C. 671. 

Construction of Act.— .All laws which 
put a restraint upon human activity and 
enterprise, must be constnicfl in a reason- 
able and generous spirit. Under the guise 
of a copyright a piaintifF cannot ask tiie 
Court to close ail the avenues of research 
and scholarship and all frontiers of luiman 
knowledge. 1934 L. 777. 

Sec. 1 (1). — “Ongiuar’ docs not relate, 
to ideas. 46 M.L.T. 637=51 l.A. 109=48 
B. 308=28 C.W.N. 613 (P.C.); 1938 
A.T..J. 390. The laws of copyright do 
not protect itlcas. Its protection falls 
wjthin the patent laws. While a 
patentee has the sole right to use 
hts invention witliin certain limits and if an>' 
body uses the patent, though on independent 
investigations, there is infringement of the 
patent. In the case of an infringement of 
copyright, it must he shown that the defen- 
dant has derived his work from the plain- 
tiffs. I.L.R. (1938) All. 370=1938 A. 
L.J. 390=1938 All. 266. The compiler of 
a ZL>ork in which absolute orif/iiujlily is by 
the very nature of the zvork excluded is 
entitled, without exposing himself to a 
charge of piracy, to make tisc of preceding 
works upon the subject, where he bestows 
such mental labour upon what he has taken, 
“yd subjects it to such revision and correc- 
tion as to produce an original result. But 


no one is entitled to convey the same infor- 
mation, mcrelv with some additions. I.L.R. 
1938 All. 370=1938 A. L.J. 390=1938 Ail. 
266. 

Original Works, include photographs 
taken from paintings, drawings or other 
photographs, or from engravings from 
pictures. (1868) L.R. 3 Q.B. 387; 37 
L.J.Q.B. 161; (1869) L.R. 4 Q.B. 715; 
39 L.J.Q.B. 31. If current traditional 
poems embodying the main incidents of 
legend arc given a literary form demanding 
considerable powers of adaptation and 
polishing, the result is an original literary 
work within the meaning of S. 1. 42 C. 
W.N. 541 = 1938 Cal. 5W. A man who 
gets another to sing or recite traditional 
poems for the express purpose of recording 
the words and then publishes the record, is 
entitled to a copyright. 178 I.C. 106=42 
C.W.N. 541 = 1938 Cal. 594. , , 

“Artistic work”. — Means not merely the 
suggestion of the subject of * 
executed by another. (1890) 25 Q-B.U. 
99; or the employer of a 
(1883) 11 Q.B.D. 627; 52 L.J.Q.B. “67, 
<listinguishecl in (1895) 2 Ch. 531; 65 W* 
Ch. 41. In Kcttrick v. 

25 Q.B.D. 99, cards with a hand holding a 

pencil in the act of completing ® '"n 

l>alIot paper were held 'me- 

would appear that ^included 

thing-apart from work ^^ff/capaWe 
in the definitions in (\906} 

of being printed and p^hshe . i j 

1 FC.B. 821; 77 L./.K.B. 5//, l 
Ch. 503; 90 L.J.Ch. 318. 
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(b) in the case of an unpublished work, the author was at the date of 
the making of the work a British subject or resident within such parts of His 
Majesty's dominions as aforesaid; 

but in no other works, except so far as the protection conferred by this Act is 
extended by Orders in Council thereunder relating to self-governing dominions 
to which thi^ Act does not extend and to foreign countries. 

(2) For the purposes of this Act, “copyright” means the sole right to 
produce or reproduce the work or any substantial part thereof in any material 
form whatsoever, to perform, or in the case of a lecture to deliver, the work or 
any substantial part thereof in public; if the work is unpublished, to publish the 
work or any substantial part thereof ; and shall include the sole right — 

(o) to produce, reproduce, perform, or publish any translation of the 

work; 

(b) in the case of a dramatic work, to convert it into a novel or other 
non-dramatic work ; 


NOTES. 

Sec. 1 (1) (b). — The Act does not define 
datr. of the makvxg." It is submitted 
that such date does not mean the completion 
of the work, but it must be in so advanced a 
state that some more or less permanent re- 
cord of it exists. Thus a mere idea or 
artistic conception cannot claim copyright, 
i'rc (1887) 19 Q.B.D. 629, 636 ; 56 L.J. 
Q.B. 553; and as to proving the commence- 
ment of writing a play, see (1893 ) 2 Q.B. 
308. 

Ttn.E OF A WORK. — In general a tills is 
not by itself a proper subject-matter of copy- 
right. As a rule a title does not involve 
literary composition and Is not sufficiently 
substantial to justify a claim to protection. 
That statement docs not mean that in parti- 
cular cases a title may not be on so exten- 
sive a scale and of so important a character 
as to be a proper subject of protection 
against being copied. Where theme of a 
film is diflerait from that of a song the use 
for the film of a title of a song is too un- 
substantial to constitute Infringement of 
literary copyright. 187 I.C. 449=21 P.L. 
T. 355=52 L.W. 10=1940 P.C. 55 (P.C.). 
Mtisical composition, sec 52 L.W. 10=1940 
P.C. 55 (P.C.). 

Broadcast of performance of >iusic.\t. 
WORK— Infringement of copyright — Liari- 
EiTY OF droadcasters. — The acoustic repre- 
sentation of a musical w*ork by means of 
wireless so that the musical work is heard 
many miles away from the transmitting 
studio or place of actual performance, is a 
performance (public or private) of the work 
within the meaning of S. 19 bf the Copy- 
right Act. Here it is necessary to remem- 
ber that the sole right of the owner of the 
musical work is to perform it in public, and 
that any one may perform the work in pri- 
vate. The original performance in the 
studio may be, and generally will be, a per- 
formance in private. In such a case the 
broadcasted performance at the receiving 
end, if in public and unlicensed, will be an 
infringement of copyright at that place. If 
there is merely a broadcast from the studio 
where the piece is performed in studio, there 


is obviously no performance in public at all. 
A broadcast per se is not an acoustic repre- 
sentation of the work. If the broadcast is 
picked up only by listeners in private it 
might be difficult to establish that there is a 
public performance; for each performance 
would be separate and each would be pri- 
vate. But a broadcast to all and sundry 
listeners will include hotels and other place.s 
of entertainment or refreshment who, if not 
forbidden, will perform the piece to a num- 
ber of members of the public, and such a 
performance will be a public performance 
within the meaning of the Act by the owners 
or occupiers of those places; for their 
actions in connection with the receivers 
which have been installed there and which 
they control have caused the public perfor- 
mances to take place. Whether the studio 
performance is public or private, if the per- 
sons who are responsible for that perform- 
ance are also responsible for L'le broadcast- 
ing of the piece, there is no doubt that they 
have facilitated the performance of the 
work in public by any listener who is in a 
position to use a loud-speaker and thus to 
perform the piece in public. The question 
as to the position of the broadcasters in 
such a case, so far as regards infringement 
IS answered by the language of S. 1 (2) of 
the Act. It is sufficient to show that they 
have authorised” the performance in public 

f Rtmerallv be 

established by proving that listeners with a 

licence were entitled to tune in their recei- 
vers and thus to perform the musical works 
in question in public as well as in private 
188 I.C. 237=1940 P.C. Ill (PX.) 

Sec. 1 (2): “Some Siib.stanti.\l part" 

material and substantial part, 
(ip) 3 A.C. 483; 47 L.J.C.P. 545. 

Lecture.— A reporter of a speech mav 
have copyright in the report. (1900) A C 

539; 09 L.J. Ch. 699. v a-L. 

Sec. 1 (2) (a): “Reproduce".— T hese 

words do not include the representation of 
a picture by a tableau vivant, formed by 
grouping m the same way as the figures in 
the picture living persons dressed in the 
same way and placed in the same attitudes 
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(c) 111 the case of a novel or other non-dramatic work or of an arftcf- 

:.h:.r;v!se“""" " ^ Perforn;a„ce1n“‘jr' 

((/) in the case of a literarj'. dramatic, or musical work, to make anv 
record perforated roll, cinematograph film, or other contrivance S 
uiiKh the work may be mechanically performed or delivered- ^ eans of 
and to authorise any such acts as aforesaid * 

(3) For the purposes of this Act, publication, in relation to any work 
means the issue ot copies of the work to the public, and does not include the per^ 
ormance in public of a dramatic or musical work, the delivery in public of a 
lecture, the exhibition m public of an artistic work, or the construction of an 
a chiteetural uork of art, but tor the purposes of this provision, the issue of 
[hotograplis and engravings of works of sculpture and architectural works of 
ail jHhall noi lie deemed to be publication of such works. 



i ni rin^jeincnt 

liRlit. 


Copyright in a work shall be deemed to be infringed by any person 

of coov- the consent of the owner of the copy- 

right, does anything the sole right to do which is by 
this Act conferred on the owner of the copyright: 


NOTES. 

as the figures in the picture. (1894 ) 2 Ch 
1 ; 63 I..J. Ch. 417. 

Sec. 1 (2) (c). — A person who employs 
tnothcr to adapt a foreign play is not the 
‘author" of the adaptation. (1856 ) 25 L.J. 
0 . 1 . 1 ^7 , 

^ (d) . — The term “musical 

work is not definwl in the Act; but see the 
partially repealed definition of S. 3 of the 
(English) Musical Copyright Act, 1906. An 
arrangement for the pianoforte of the score 
of an opera by a person other than the com- 
poser of the opera is an independent musical 
composition, of which the person who arran- 
ges the 'icore for the pianoforte, and not the 
composer of the original opera, is the ’’author 
or composer". (18f)7) E.R. 3 Q.B. 223: 37 
f.-.r.Q.n. 84. SVe also 52 L.W. 10= 
1910 p.c. 55 (P.C.). 

“And. 70 AUTHORIZE ANV SUCH ACTS 
AFORKSAin." — In the absence of any stipula- 
tion to the contrary, the vendor of a copy- 
right may after the sale of the copyright 
sell any copies which were printed ^forc 
such salp. (1869) L.R. 7 Eq. 418. The 
word “authorise” in S. 1 (2) of the Act 

covers anything done with the knowledge and 
connivance of a person. 1939 Rang. L.R. 
121 = 1939 Rang. 2f)6. 

Sec. 1 (3): "Copies". — No definition is 
given in the .-^ct as to what will constitute a 
“copy”, but .fee (1905) 1 Ch. 519; 74 L.J. 
Ch. 3(M; (1898) 14 T.L.R. 550; 55 Sol.J. 
272. 

“IssuK OF Copies of the work to the 
Public”. — Under the Copyright Act, 1842, 
the legislature only contemplated publication 
within the country, (1868) L.R. 3 H.L. 
100; 37 I-.J. Ch. 454; but this was altered 
by the International Copyright Act, 1886, and 
the Orders in Council thereunder. Even 
gratuitous circulation would seem to amount 
to a publication. Sec (1852) 12 C.B. 177: 

2 V. & B. 23 


Sec. 2; Copyright in Compilation.— 
Though a book is a compilation from other 
works and is not original, the fact that its 
contents have been arranged on a new plan 
will give the compiler a copyright in the 
book. 43 A. 412=61 LC. 394=19 A. L.J. 
180. Where in an action for breach of copy- 
right of a book much stress was laid by the 
plaintiff upon similarities with regard to the 
plan of the book, the scheme, upon phraseal 
identities and certain mistakes. Held, (hat 
the e\ idence was fantastic, and such actual 
coincidences as do exist were quite explica- 
ble, and should be explained that both the 
authors had to rely upon the accumulation 
of information which had been made by 
many authors before them and to which they 
have had to have recourse in writing their 
hooks. 1933 A. L.J. 393=1933 P.C. 26=64 
M.L.J. 193 (P.C.); 39 C.W.N. 945=61 
C.L. I. 573. See also 1938 A. L.J. 390; 126 

I.C. 197=34 C.W.N. 540. 

\\ i<AT Amounts lo V/awkr of Copyrkjht. 
—34 I.C. 357=14 A. L.J. 724=38 A. 48^ 
Fine Art.s— Copyright in- English anj 
Indian Law. — The Fine Arts Copyright A 
(25 and 26 Vic., c. 68) docs not 
any part of the British Dominions oul^c 
the United Kingdom. fd^OS) A.C. 4%. 

F. 1 In England before the Statute ^nn 
(8 Anne, c. 19) there was no 
common law for an author or j 

his productions. ^ to B 557» 

592=44 B. 720 (4 H.L.C. 815; 19 B. 55^ 

OF infringement OF OOPVRIG^^^ 

Damai.es DIRECTORY.-67 f ^ of 

s no defence to a charge of f ^ven if 
mpyrighl The offence o 

he offender TnAnow/edge 

I musical piece a J ^rson- 

nfringing the PfMs P.C; 
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Provided that the following acts shall not constitute an infringement of 
copyright : — 

fi) Any fair dealing with any work for the purposes of private study, 
research, criticism, review, or newspaper summarj-: 


NOTES. 

one of great difficulty, and is one which must 
depend upon the circumstances of each parti- 
cular case, having regard to tlic nature of the 
work into which the pirated parts are impor- 
ted, and the \alue and extent of the infringe- 
ment. See 1878 A.C. 483 ; 47 L.J.C. P. 545 
and (1873) L.K. 8 Exch. 1; 45 L.J. Ex. 
28, where the defendant >\as held to have 
been guilty of an infringement of copyright 
in publishing copies of all the cartoons which 
had appeared in Punch relating to the 
Emperor Napoleiin III. Although there arc 
some subjects which must lead to the same 
result if accurately fierformed, the compiler 
has a right to restrain others from using 
the result of his labours, or to sue him for 
doing so, as in the case of translations. 
(1814) 3 V. & B. 77; roadbooks, (1807) 1 
East 358; directories, (1806) 12 Ves. 270; 
(1809) 16 Ves. 269; (1866) L.R. 1 Eq. 097; 
35 L.J. Ch. 423; (1870) L.R. 5 Ch. 279; the 
heading of trades directories though the 
letterpress consists <inly of advertisements. 
(1893) 1 Ch. 218; 62 L.I. Ch. 404; statisti- 
cal tables, (1867) L.R. 3 Iu|. 718; 3 L.J. 
Ch. 629; diaries, (1872) L.R. 14 E(|. 431; 41 
l-.J. Ch. 781; a telegraph code, (1884 ) 26 
Ch.l). ()37; 53 I..J.Ch. 589; or la w reports. 
(1823) cited in 5 Ves. 709; (1838) 3 Myl. 
& Cr. 7II: (1840) 11 Sim. 51; 9 L.J. Ch. 
323. In such cases the question is whether 
the alleged infringement is a legitimate use 
of the author's publication, in the fair exer- 
cise of a mental operation deserving the 
character of an original work. (1810) 17 
Ves. 422; 11 R.R. 118. As to trade cata- 
logues. see (1875) L.R. 19 Eq. 623 and 
(1882) 21 Ch.U. 369; 52 L.J. Ch. 67. As 
to dramuti.sation of novel, sec (1890) 63 L. 
T. 762. To obtain protection, a work must 
have literary value. Protection has been in 
the case of a photograph album. (1886 ) 33 
Ch.D. 546; 55 L.I. Ch. 892 and a i>erforat- 
cd card, (1882) 47 L.T. 539; 52 L.J. Ch. 
107. It has been held lhat a fair abridfjnietti 
is no infringement of a copyright. ^740) 

2 Atk. 141; 3 ib. 269 ; 5 Ves. 709; (1785) I 
Bro. C.C. 451, cited in 3 Swanst. 679; ( 1761 ) 
Ambl. 402; (1801) 5 Ves. 709; and jcc 93 
L.J.P.C. 113; but there appears to be reason 
for doubling the soundness of those deci- 
sions: See Scrutton on Copyright. 2n(l Edn. 
at page 125, Every Day St. Vol. I. pp. 516- 
517. An ahridtjtnml of a book after the coming 
into force of .Act III of 1914 m.ay under cer- 
tain circumstances amoutit to a reproduction 
of a substantial part of a book and therefore 
come within the rule of prohibition. 154 
I.C. 207=19.M A. 922. See also 48 Bom. 
308=51 I. A. 109=46 M.L.J. 637 (ILC ). 
With respect to ciicyclopiU'dins and compila- 
tions of that kind, a certain licence is allowed 


Jti extracting passages from other works 

2 Swans. 428^ 
(1839) 8 L.J, Ch. 141. Quotations are 
uccessciry for the purpose of rez'iciving, and 
quotations for such a purpose are not to have 
the appellation of piracy affixed to them; but 
quotations may be carried to the extent of 
manifesting piratical intention. (1826 ) 2 

Jur. 420. .As ,o music, 

5' EO- 

e\. Sttmiar\l\es due to were coincidence are 
mil an infringement. (1911)28T.LK 69 
The registered owner of a copyright 'in a 
worcc IS entitled to have all the unsold copies 
of a piratical edition delivered up to him for 
IIS own use, without making any compensa- 
tion for the cost of production or publica- 

.A.C. 326, 57 L.J. I .C. 2 in which a profes- 
sor of die University of Cdasgow wa.s held 
by the House of Lords in 1887 to he entitled 

0 restrain other persons from publishing his 

delivered orally to students on pay- 
ment of fees— was decided independently of 
the Lectures Copyright Act of 1835. which 
though It preserved the law. was silent as to 
what the law was. reporter has copxriqht 
in his own report. (1900) A.C. 539; 69‘l. 

J . Ch. 699, 

UNI'CmiSHK,, WORK-COPYRICKT IN — 

11 J?. ^ m'rchascd the right to publish and 
sell 90 songs composed by I) and shortly 

published the same and sold them, held, that 
r was entitled to sue Af for an injunction 
restraining him from publishing and selling 
the 4(. songs in violation of the right exclu- 
sivcly acquired by him. 12 L.W. 151=39 
.\M..J. 341=19 I.C. 229. 

Book PKoinrcKO by author afthr FiiRintai 

man can fake 

what IS useful from the original work, an- 
prove. add and give to the public (he whole 
lompromising (he original work, the addition^ 
and improvements; and in such a case there 
IS no invasion of any right. But a copy, 
much less a servile copy of a work cannot 

3 case of infringe- 

1 VI is a work 

winch the author ha.s produced after further 

studies, and represents the rc.sult of ten years 
of research work, and represents a mature- 
art and a greater wealth of details in depict- 
ing the various incidents, and the imagery is 
of a superior type and there are fresh inci- 
dents and details, which are the result of 
researches made by ihc author into works 
which had existed before as well as those 
winch came into existence after the first work 
had been written and published; the two 
works arc siihstanlially difTcrenl and there is 
no infringement of copyright. 1934 L. 777 
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• the author of an artistic work is not the owner of the coov- 

right therein the use by the author of any mould, cast, sketch, plan, model 
study made by liim for the purpose of the work, provided ^at he dow 
thereby repeat or imitate the main desien of that work- 


or 
not 


design of that work; 

( iii) The making or publishing of paintings, drawings, engravings, or 
photographs, of a work ot sculpture or artistic craftsmanship, if permanmtlv 
sit uate m a public place or building, or the making or publi shing of paintings, 

must be in an original or novel form, but 
the work must not be copied from another 
work, that is, it should not originate from 
another. (Ibid.) See also 1934 All. 922. 

Evidence. — In an action for breach of 
copyright the plaintiff relied upon the intrin- 
sic evidence to be derived from a comparison 
of the two works; and urged that on com- 
parison between the two works it would be 
found that there was such an accumulation of 
similarities, of like omissions, of plan, of 
phrases, of mistakes, that the inference was 
irresistible that defendant did in fact have 
her work before him before he composed 
his work. Held, that the Board were not 
prepared to say that in the case of two liter- 
ary works intrinsic evidence of that kind 
might not be sufficient to establish a case of 
copying even if the direct evidence was all the 
other way and appeared to be evidence that 
could be accepted; but such evidence must 
be of the most cogent force before it could 
be accepted as against the oath of respect- 
able and responsible people whose evidence 
otherwise would be believed by the Court. 
1933 A.L.J. 393=1933 P.C. 26=64 M.L.J. 
193 (P.C.). Sec aJso 126 I.C. 197=34 C. 
W.N. 540. 

Pkesumption— Burden of Proof. — Where 
the defendants in an action for damages for 
infritigemcnt of copyright in respect of a 
work do not put into issue the existence of 
the copyright in the work, there is an ir- 
rebuttable presumption that the alleged work 
was a work in which copyright existed and 
that the plaintiff was the owner of the copy- 
right. In this class of cases, the Court 
should be reluctant to sit as experts and to 
decide the question of infringement of copy- 
right without the aid of expert evidence. 

The proper course, in such cases, 8* 
the opinion of experts who might be ip~ 

pointcil Commissioners to 
report on the matters in issue. The 
and findings of experts are not conclusive^ 
the Court, but may be '‘cy^e^vcd on cxce^ 

tions. 39 C.L.J. A^o rcason- 

595. The defence of having had "o r- 

ablc ground for i”VouId^l>« 

formances of a musical P* . proved 

infringement of copyright should ^ 

by the defendants (P.C.)* 

377=124 I.C. 894=1930 P.C. 

vvh<»rp a Dcrson complaining of mt 


XOTES. 

Law Reforts — Extracts dy Reporter. — A 
plaintiff’s copyright is infringed w’hen the 
defendant reproduced not only the judg- 
ments but also part of the plaintiff’s reports 
not forming parts of judgments and facts 
collected by the plaintiff from the records 
of cases. The reporter has no copyright in 
the reports of judgment, but he has protec- 
tion of the law in selecting and reporting 
cases which he obtains by expenditure of 
time, labour and money. 26 I.C. 30=18 C. 
W.K. 1078. 

Injunction. — In a suit for a perpetual in- 
junction against the defendants who, it was 
alleged, had infringed the plaintiff’s copy- 
right by copying a large number of judgments 
from the plaintiff’s journal "Lahore Law 
'I imes’’ and compiling and publishing a hook 
called “Consolidated Revenue Rulings,” it 
appeared that the allegation referred to the 
rulings portion only of the "Law Times” and 
that of past years; secondly, the defendants 
publication consisted not merely of Lahore 
rulings, hut those of other places as well; 
thirdly, the plaintiffs had, by bringing out a 
similar book at a cheaper price, substantially 
reduced the chance of a loss to themselves; 
lastly, the trial Court had, by directing the 
defendant to keep a separate account of their 
s.'ilcs, am|)ly safeguarded their interests. 
Held, in the circumstances, a temporary in- 
junction was not necessary. 1933 L. 4A8= 
34 P.L.R. 249. But nho 1931 L. 624. 
The power of the Court to grant a tempo- 
rary injunction is not limited by the absence 
of any finding on the question of jurisdiction 
wliich has been raiscil in the case. Prima 
facie until such a (juestion is decided in the 
negative, a Court has jurisdiction to do all 
acts and take any, action that may be sanc- 
tioned by law in connection with tlie case. 

132 I.C. 586=1931 L. 624. 

.\HRlD<..MENr — MKRia.Y SF.LECTINO PASS.\r,ES 
AND KNITTINt; THEM TOC. ETHER NO iNITtlNCf:- 
MENT — Raw MATF.KIAL or thf. original 
WORKS ARK OPEN FOR CONSULTATION FOR ALL — 
l^SE OF another’s LAIIOUR AND SKILL ONLY IS 

pROHiiUTEp. — W B. 308=51 I. A. 109=1924 
P C. 7.5=46 Xr.L.J. 637 (P.C.) . On appeal 
from 23 Bom.L.R. 1209 the word "original” 
docs not mean that the work must he the 
expression of original or inventive thought. 
Copyright Acts arc not concerned with the 
origin of ideas, but with the expression of 
thought ; and in the case of "litcrar>’ work 
with the expression of thought in print or 
writing”. (Ibid.) The originality which is 
required relates to the expression, which 


Where a person and 

of his copyright produces th copvri^*’^; 


r 
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drawings, engravings or photographs (which are not in the nature of architec- 
tural drawings or plans) of any achitectural work of art: 

(iv) The publication in a collection, mainly composed of non-copyright 
matter, bom fide intended for the use of schools, and so described in the title 
and in any advertisements issued by the publisher, of short passages from 
published literary works not themselves published for the use of schools in which 
copyright subsists: provided that not more than two of such passages from 
works by the same author are published by the same publisher within five years, 
and that the source from whidi such passages are taken is acknowledged : 

(v) The publication in a newspaper of a report of a lecture delivered in 
public, unless the report is prohibited by conspicuous written or printed notice 
affixed before and maintained during the lecture at or about the main entrance 
of the building in which the lecture is given, and, except whilst the building is 
being used for public worship, in a position near the lecturer; but nothing in 
this paragraph shall affect the provisions in paragraph (f) as to newspaper 
summaries : 

(vi) The reading or recitation in public by one person of any reasonable 
extract from any published work. 

(2) Copyright in a work shall also be deemed to be infringed by any 
person who — 

(fl) sells or lets for hire, or by way of trade exposes or offers for sale or 
hire; or 

{b) distributes cither for the purposes of trade or to such an extent as to 
affect prejudicially the owner of the copyright; or 

(c) by way of trade exhibits in public; or 

(d) imports for sale or hire into any part of His Afajesty’s dominions to 
which this Act extends, 

any work whicli to his knowledge infringes copyright or wouVl infringe 
copyright if it had been made within the part of His Majesty’s dominions in or 
into which the sale or hiring, exposure, offering for sale or hire, distribution, 
exhibition, or importation took place. 

(3) Copyright in a work shall also be deemed to be infringed by any per- 
son who for his private profit permits a theatre or other place of entertainment to 
be med for the perfonnance in public of the work without the consent of the 
owner of the copyright, unless he was not aware, and had no reasonable ground 
for suspecting, that the perfonnance would be an infringement of copyright 

NOTES. CopYRioiiT— AssrcNME>rr— What amounts 

book published by the accused's father and -n>— S.uj-: or first edition of o:rtain num- 
ibat (be complainant had, therefore, no sub- rer ok cnpiEs. effect of. — A sale of a first 
sisling copyright at the lime of the infringe- edition of 1,100 copies of a certain book to 
inent, is on the defence. 131 I.C. 865= lx* published in a particular form, amounts 
1931 A.L.J. 3(M— 1931 A. 353. to an assignment of an interest in the copy- 

Sec. 2 (1) Proviso: Construction.— The right until the last copy is sold. Until then 
proviso does not say that not more than two the purchaser has ihc right exclusively to 
I«ssagcs from each work of the same author the copyright, at any rate as far as the right 
. arc published, but says “not more than two to publish Uic book in any form is concem- 
passa^es from work by the same author”. ed. It is not merely a sale of a right to 
Obviously, the proviso is not intended to pro- print and sell 1,100 cop es in the particular 
tect a man who brings out an unauthorized form. 02 Cal. 57=39 CAV.N. 224 
wliiion of a poet’s poems by taking out two Sec. 2 (3); "For the Performance in 
IKX'ins out of each of many works published purmc”.— T he performance in public, though 
by liim separately. Whether when not necessarily for profit will be infringc- 

a number of poems arc brought out in one mint. (1884) 13 Q.B.D 843- 53 L I 6 B 
volume the whole volume is to be considered 338. See (1911) 27 T.L.R. 5S4 To con- 
a literary work of the au'hor or whether stitutc infringement, it is not necessary to 
each separate poem in that volume is to be sliow (hat the defendant knowingly invaded 
considered as separate literary work. 55 All. the right. See (1859) 29 L.T.C P '>(\ 
564=1933 A.L.J. 791—1933 All. 474. “Consent of the owner of the 0)Py- 

C.C.M.-255 
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3 . The term for which copyright shall subsist shall, except- as otherwise 

Term of copyright. xpress y provided by this Act, be the life of the 

.. . author and a period of fifty years aftPr hid 1 “ 

Provided that at any time after the expiration of twenty-five yets or in 
tlie case of a work ,n which copyright subsists at the passing of thisVt ftir^ 
tears, from the death of the author of a published work coDvrieht in th. ^ 
shall not be deemed to be infringed by the reproduction of the wjrk fo^ saTe°^f 
the person reproducing the work proves that he has given the prescribed nofice 
in wrung of his intention to reproduce the work and that he has pafd in te 
prescribed manner to, or for the benefit of. the owner of the copyr ghrroyalfies 
m respec of all copies of the work sold by him calculated at the mtf of Un pw 
cent, on the price at vvhich he publishes the work; and, for the purposes of this 
proviso, the hoard of Trade may make regulations prescribing The mode in 
which notices are to be given, and the particulars to be given in such notices and 
the mode time and frequency of the payment of royalties, including (if ’they 

pTment of Tiyalt^ 

4. Tf. at any time after the death of the author of a literary, dramatic, or 
Compulsory licences. musical vvork which has been published or performed 

* , public, a complaint is made to the Judicial Com- 

mittec ot the I nvy Council that the owner of the copyright in the work has 
c fused to republish or to allow the republication of the work or has refused to 
cl low the performance in public of the work, and that by reason of such refusal 
the work is withheld from the public, the owner of the copyright may be order- 
ed to grant a licence to reproduce the work or perform the work in public, as 

me case may be. on such terms and subject to such conditions as the Judicial 
Committee may think fit. 

n,..rvo,ci . f - 1 . ^ Subject to the provisions of this Act, 

° copjTig 1 , author of a work shall be the first owner of the 

copyright therein: 

fVovided that — 

(«) where, in the case of an engraving, photograph, or portrait, the plate 
or other original was ordered by some other person and was made for valuable 
consi<lcralion in pursuance of that order, then, in the absence of any agreement 
to the contrary, the person by whom such plate or other original was ordered 
shall be the first owner of the copyright; 

(h) whore the author was in the employment of some other person 
under a contract of service or apprenticeship and the work was made in the 


NOTKS. Sec. 3. — If a copyright is shown to have 

right”. — It need not be in the handwriling siibs’stcd when Act III of 1914 came into 
of the author, and may be given by any force, the period of copyright substituted by 
agent having due authority. (1855) I6C.B. that Act would be SO years from the death of 
517; 24 L.j.C.P. 169; xrc ftirdicr, (1856) the author. Where the complaint for in- 
25 L.J.C.r. 127; 17 C.B. 427; (1888 ) 20 fringement is made after the new Act the 

Q.B.D. 378; 57 k.J.Q.B. 227. Under the question to be considered is whether the cop)^ 
Knglish Dramatic Copyright Act, 1833, such right was subsisting under the new Act ana 
I>crson only was liable who, by himself or not whether it was subsis'ing , 

his agent, actually took part in the represen- Act XX of 1847. 131 I.C. 865=1931 A. 
tit'on which was a violation of the copy- J. 304=1931 All. 353. r r It04 

riglu, and therefore the landlord of the rooms Sec. 5 . — Sec 1930 A.C. 37/^l2‘f 1. • 
in which the performance took place was not, =1930 P.C. 314. inhibit 

as such, linhlc. (1849) 8 C.B. 836; 19 L. Sec. S (1) (a). -A "//C w/r 

J. C.P. 33; and xcc further as to this point. Ihc exhibition of a |i,at the 

5 B. & S. 751 : (1864) 17 C.B. (N.S.) 418; mid children, the '"jerence 

33 L.J.C.P. 319. As to infringement by a wife who ordered ifl T L R. 126. 

co-owncr. see (1916) 2 K.B. 325; 85 L.J. the husband's agent. (1901) w i ^ 

K. B. 1504. As to proof of infringement by Sec. 5 (1) i" articles 

interrogatories, see (1887) 18 Q.B.D. 625. prictor of a periodical a copyri^ 
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course of his employment by that person, the person by whom the author was 
employed shall, in the absence of any agreement to the contrary, be the first 
owner of the copyright, but where the work is an article or other contribution to 
a newspaper, magazine, or similar periodical, there shall, in the absence of any 
agreement to the contrar>', be deemed to be reserved to the author a right to 
restrain the publication of the work, otherwise than as part of a newspaper, 
magazine, or similar periodical. 

(2) The owner of the copyright in any work may assign the right, either 
wholly or partially, and either generally or subject to limitations, to the United 
Kingdom or any self-governing dominion or other part of His Majesty’s domi- 
nions to which this Act extends, and cither for the whole term of the copyright 
or for any part thereof, and may grant any interest in the right by licence but 
no such assignment or grant shall be valid unless it is in writing signed by the 
owner of the right in respect of which the assignment or grant is made, or by 
his duly authorized agent: ’ ^ 

Provided that, where the author of a work is the first owner of the copy- 
right tlterein, no assignment of the copyright, and no grant of any interest 
therein, niade by him (otherwise than by will) after the passing of this Act, shall 
be operative to vc;t in the assignee or grantee any rights with respect to the 
copyright in the work beyond the expiration of twenty-five years from the death 
of the author, and the reversionary interest in the copyright expectant on the 
termination of that period shall, on the death of the author, notwithstanding any 
agreement to the contrarj', devolve on his legal personal representatives as part 
of his estate, and any agreement entered into by him as to the disposition of 


NOTES. 

composed for him by others, it is not neces- 
sary that there should be an express contract 
tliat ho should have the property in the copy- 
right. Where (he defendants published a 
monthly periodical, professing to be a digest 
of the cases decided in the Courts during the 
previous month, and inserted among others, 
head-notes or marginal notes copied verbatim 
from the plaintiff’s publication, it was held 
that the defendants were guilty of piracy. 
flHSS) 24 L.J.C.P. 175. 5cc (1893) 1 Ch. 
218; 62 L.J. Ch. 404; approved in (1904) 
A.C. 17; 7 L.J. Ch. 85, and see (1859) 

29 L.J.C.P. 20. The proprietor of an ency- 
clopedia, who employs a person to write an 
article for publication in that work, cannot* 
without the writer's consent, publish the 
article in a separate form, or otherwise than 
in the encyclopedia, unless the article was 
written on the terms that the copyright there- 
in should belong to the proprietor of the 
encyclopedia for all purposes. (1848) 16 
Sim. 190; 17 L.J. Ch. 210. Where the 
publishers of a magazine employ and pay 
an editor, and the editor employs and pays 
persons for writing articles in the magazine, 
the copyright in such articles is not vested 
in the publishers under this section. (1846) 
16 L.J. Ch. 140. As to a map, see (1871) 
L.R. 6 Ch. 346; 40 L.J.Qi. 489. The 
re-publication of the Christmas number of a 
periodical under a different title, form and 
price is a "separate publication" of an ar'icic 
contained in such number, which the author 
i.s cnlitltd to restrain. (1860) 1 J. and H. 
312. 

TitANSLATiON. — The copyright of an Eng- 


lish work translated by a foreigner Is in- 
fringed by a re-translation of it by an 
Engli>hman into English. (1853) 1 Drew.. 
353; 22 L.J. Ch. 457. 

Sec. 5 {2).— Sec 1939 Lah. 433; 1939 A. 
L.J. 71; 1938 Lah. 173, cited under S. 1* 
supra. A sale, valid by the law of the 
country where made, has been held to pass 
the interest of the assignor. (1848) 5 C.B. 
860 (Eng.). Since the assignment or grant 
must be in writing. (1876) 4 Ch.D. 419; 
46 L.J. C:h. 103; evidence that the plaintiff 
in an action for printing a mu.sical work 
acquiesced in the defendant’s publication of It 
six years ago does not raise a presump- 
tion that the plaintiff has transferred his 
in*crcst in the copyright; nor docs a receipt 
given by the plain'itT for money received by 
him as the price of the copyright. (1818) 2 
Stark. 382; or on admission of an assign- 
ment. ibid.; (1814) 4 Camp. 9 n. ; (1723) 
Vin, Abr. Books » etc,, 3, A receipt in 
writing for the price of the copyright operates 
as an effectual assignment. 3 Macq. H.L. 
611. It would seem that a copyright of a 
book not in existence can be assigned at law 
(1906) 2 Ch. 550; 75 L.J. Ch. 732, and the 
assignment may lake the form of an agree- 
ment to assign {ibid.) ; but see (1839) 8 L. 

J. Ch. 216; (1^8) 9 Sim. 151. On bank- 
ruptcy, the copyright would pass to the trus- 
tee without any writing. (1826 ) 2 Russ. 
392. Actual payment is a condition prece- 
dent to the vesting of the copyright of the 
article in the proprietor of the work; a 
contract for payment is not sufTicicnt. (1851> 

1 Sim. 336; 20 L.J. Ch. 553. 
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s^ch reversionary interest shall be null and void, but nothing in this Drovi.n 
shal be construed as applying to the assignment of the copyright in a colleedvP 
work or a licence to publish a work or part of a work as part of a collective 

(3) Where, under any partial assignment of copyright, the assignee be- 
cotnes entitled to any right comprised in copyright, the assignee, as respects the 
ngliis so assigned, and tlie assignor, as respects the rights not assigned shall be 
treated for the purposes of this Act as the owner of the copyright and the pro- 
visions of this Act shall have effect accordingly. * 

Civil Remedies. 

6. ( 1 ) Where copyright in any work has been infringed, the owner of the 

Civil remedies for in- ^xc^ 

frinKcmctu of copyright. . entitled to all such remedies by way of injunc- 

" tion or interdict, damages, accounts, and otherwise, 

as arc or may be conferred by law for the infringement of a right. 

(2) The Costs of all parties in any proceedings in respect of the infringe- 
ment ot copyright shall be in the absolute discretion of the Court - 

('^1 *n any action for infringement of copyright in any work, the work 
shall he presumed to be a work m which copyright subsists and the plaintiff shall 
he presumed to be the owner of the copyright, unless the defendant puts in issue 
the existence of the copyright, or, as the case may be, the title of the plaintiff, 
and where any such question is in issue, then — 

(o) if a name purporting to be that of the author of the work is printed 
or otherwise indicated thereon in the usual manner, the person whose name is 

so printed or indicated shall, unless the contrai*}' is proved, be presumed to be 
the author of the work ; 

{b) if no name is so printed or indicated, or if the name so printed or 
indicated is not the aullior’s true name or the name by which he is commonly 


NOTES. 

Sec . 6 . — A l)(.()k coiPainiiig selections from 
the works of dilTcrcnt authors can be the 
subject-matter of copyright. The pr nciple 
applicable to such cases is that one person 
is not at liberty to use or avail Itimself of 
the labour which another has been at for the 
purpose of producing his work, and so fake 
away the result of that other’s labour, i.e., 

his property. 156 I.C. 841 = 1935 Lah. 282. 

VVhere the legal right of the plaintiff, namely, 
his copyright in a particuar book, was admit- 
ted and otdy its violation liy the threatened 
publication of an alleged similar book, was 
nert denied and it further appeared that if 
the injunclion was not issued irreparable 
injury or inconvenience might result to the 
plaintiff. Held, that if was a proper case in 
which a temporary injunction should be 
issuofl. Principles applicable to grant of 
interlocutory injunctions considered. 132 
I.C. Sy6=vm \,. 624. .See also .14 P.L.K. 
249. In a case of infringement of copyright 
the application for temporary injunction is 
governed by S. 6 of the Copyright Act and 
not by S. 56 (/) of the Specific Relief Act. 
132 I.C. 586=1931 Lah. 624. As to measure 
of damages, sec (1898) 1 Ch. 58; 67 L.J. 
Ch. 6; and as to when damages are recover- 
able. see (1899) I Ir. R. 386. The owner 
of a copyright in any book has no right in 


a Court of equitj' to more than the usual 
account <if the net profits of all copies of 
the book. He has no right to an account 
of the gross proceeds. (1857) 3 K. & J. 
581. 

Secs. 6 and 7. — Where in a case of in- 
fringement of copyright the plaintiff asked 
for damages under S. 6 on the footing of 
the loss sustained and in the alternative under 
S. 7 for the delivery of the unsold infring- 
ing copies and damages on the footing of 
conversion in respect of the infringing copies 
sold, and the Court awarded damages uno**' 
S. 6 and also decreed delivery of , 

copies, held, that the plaintiff 
claim damages under S. 7 also. C#* ’ 

whether the Court was justified in 
damages under S. 6 and al^ ordering 
very of the unsold copies 'Wien P 
had been cast in 126 

197=51 C.L.J. 243=34 C.W.N. 

Though the remedies gi^n by S. 6 

alternative to those 8*v®n by . » ^^groages 

an owner of a h® 

under S. 6,^ it often baPP^s 

recover nothing further in nf dama- 

rccuvti • o YVhere (he amount or a** , 

ges under b. A 'pm the pn®® 
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known, and a name purporting to be that of the publisher or proprietor of the 
work is printed or otherwise indicated thereon in the usual manner, the person 
whose name is so printed or indicated shall, unless the contrary is proved, be 
presumed to be the owner of the copyright in the work for the purposes of pro- 
ceedings in respect of the infringement of copyright therein 

7. All infringing copies of any work in which copyright subsists, or of any 
Rights of owner 2 g 3 inst substantial part thereof, and all plates used or intended 
persons possessing or deal- to be u ed for the production of such infringing 
ing with infring ng copies, copies, shaU he deemed to be the property of the 

owner of the copyright, who accordingly may take 
proceedings for the recovery of the possession thereof or in respect of the con- 
version thereof. 


8 Where proceedings are taken in respect of the infringement of the copy- 
p ^ . right in any work and the defendant in his defence 

infr^rcr'Tom Ibbimy lo existence of the 

pay damages, etc. copyright in the work, the plaintiff shall not be enti- 

tled to any remedy other than an injunction or inter- 
dict in respect of the infringement if the defendant proves that at the date of 
the infringement he was not aware, and had not reasonable ground for suspect- 
ing, that copyrghl subsisted in the work 


9. (1) Where the construction of a building or other structure which in- 
o , . . .. fringes or which, if completed, would infringe the 

i,. tl.e «se“of"arcl,Ucb"rc' in rome other work has been commenced. 

the owner of the copyright shall not be entitled to 
tibtain an injunction or interdict to restrain the construction of such building or 
structure or to order its demolition. 


(2) Such of the other provisions of this Act as provide that an infringing 
copy of a work shall be deemed to be the property of the owner of the copy- 
right, or as impose summary ijcnaltics, shall not apply in any case to which this 
section applies. 


10. An action in respect of infringement of copyright shall not be com- 

Limlia'ion of actions menced after the expiration of three years next after 

Inc infringement 


11 . ♦ 

12 . » 

13. ♦ 


♦ 

♦ 


♦ 




♦ 


* 

♦ 


Importation of Copies. 

14. (1) Copies made out of the United Kingdom of any work in which 

Importation of copies. Copyright subsists which if made in the United King- 

/lorn would infringe copyright, and as to which the 
owner of the copynght gives notice in writing by himself or his agent to the 


NOTES. 

Sec. 7. — The offence is complete as soon 
as the book infring'nr; the copyright is prin- 
ted and consequence contemplated in S. 179, 
Cr.P. Code, arc not ncc'’S«ary for the com- 
ple'ion of the offence. 2R P.R. 1916 (Cr.) 
—38 I.C. 7.’f7z=18 Cr.L.J. 353. Under 
S. 7. all infringing copes of any work in 
which copyright subsists, become the pro- 
perty of the owner of the copyright. He 
has, therefore, a right to recover the posses- 
sion of the infringing copies unsold and ♦•’e 
price of the copies sold. 1938 A.L.J. 390 


= 1038 All. 266. 

Sec. 8. —Where in an action for in- 
fringement of a copyright, the defendant 
alleges that he was not aware of the exis- 
tence of ’he alleged copyright, in order to 
come within the provisions of S. 8 of the 
English Copyright Act which has been in- 
corporated -n the Indian Act fill of 1914), 
it is for the defendant to alKcqe and prove 
that the infrinejenient u:as innocent. I.L.R. 
(1939) Bom. 295=41 Bom.L.R. 530=1939 
Bom. 347. 
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Commissioners of Customs and Excise, that he is desirous that such conies 
should not be imported into the United Kingdom shall not be so imported aLd 
shall, subject to the provisions of this section, be deemed to be included in the 
table of prohibitions and restrictions contained in section forty-two of the Tti*;- 
tonis Consolidation Act, 1876, and that section shall apply accordingly. 

(2) He fore detaining any such copies or taking any further proceedines 
with a view to the forfeiture thereof under the law relating to the Customs the 
Comnitssioners of Customs and Excise may require the regulations under’ this 
section, whether as to information, conditions, or other matters, to be complied 
with, and may satisfy tlieinselves in accordance with those regulations that the 
copies are sucli as are prohibited by this section to be imported 

(3) The Comrnissioners of Customs and Excise may make regulations, 
either general or special, respecting the detention and forfeiture of copies, the 
importation of which is prohibited by this section, and the conditions, if any, to 
be fuirillcd before such detention and forfeiture, and may, by such regulations, 
determine the information, notices, and security to be given, and the evidence 

requisite for any of the purposes of this section, and the mode of verification of 
such evidence. 


(4) The regulations may apply to copies of all works, the importation of 
copies of which is proliihitcd by this section, or different regulations may be 
made respecting different classes' of such works. 


(5) The regulations may provide for the informant reimbursing the 
Commissioners of Customs and Excise all expenses and damages incurred in 
respect of any detention made on his information, and of any proceedings con- 
sc()ucnt on such detention : and may provide for notices under any enactment 
repealed by this Act being treated as notices given under this section. 

(6) The foregoing provisions of this section shall have effect as if they 
were part of the Customs Consolidation Act, 1876; Provided that, notwithstand- 
ing anything in that Act, the Tsie of Man shall not be treated as part of the 
United Kingdom for the purposes of this section 

(7) This section shall, with necessary modifications, apply to the im- 
portation iiilo a British possession to which this Act extends of copies of works 
made out of that possession. 


Delivery of Books to libraries. 

15. (1) The publisher of every book published in the United Kingdom 

shall, Avilhin one month after the publication, deliver, 
Delivery of copies to expense, a copy of the book to the trustees 

Lbrart. “ ‘ -'f ‘''e British Museum, who shall give a written 

receipt for it. 

(2) He shall also, if written demand is made before the expiration of 
twelve months after publication, deliver within one mogth after receipt of a 
written demand or, if the demand was made before publication, witnm o 
month after publication, to some depot in London named in the 

of the hook for, or in accordance with the directions of, the authority ^ 

control of each of the following librariest namely, the Bodleian at 

the University IJhrary, Cambridge, the Library of the Faculty of A yj. 

Edinburgh, and the Library of Trinity College. Dublin; and, subject to P 
sions of this section, the National Library of Wales. In the case o a 
pa;dia, newspaper, review, magazine, or work published m a ^vbich 

or parts, the written demand may include all numbers or parts o 

may be subsequently published. .. -mi m shall be a 

(3) The copy delivered to the trustees of the finished 

copy of the whole book with all maps and illustrations belongi g 
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and coloured in the same manner as the best copies of the book are published, and 

shall be bound, sewed, or stitched together, and on the best paper on which the 
book IS printed. ^ 

u 1. 1 delivered for the other authorities mentioned in this section 

shall be on the paper on which the largest number of copies of the book is printed 
for sale, and shall be in the like condition as the books prepared for sale. 

f of which copies are to be delivered to the National Library 

of Wales shall not include books of such classes as may be specified in regula- 
tions to be made by the Board of Trade. ^ p “ 

(6) If a publisher fails to comply with this section, he shall be liable on 
summary conviction to a fine not exceeding five pounds and the value of the 

oSi to hive been delivered"'^ 

purposes of this section, the expression "book” includes 
CTcry part or division of a book, pamphiet, sheet of letter-press, sheet of music 
map, plan, chart or table separately published, but shall not include any second 

edition of a book unless such edition contains additions o^ altera- 

ing thereto . °'her engravings belong- 


Special Provisions as to certain Works. 


16 


(I) In the case of a work of joint authorship, copyright shall subsist 
Work of joint authors. during the life of the author who first dies and for a 

... . .. fifty years after his death, or during the life 

of the author who dies last, whichever period is the longer, and references in 
tins Act to the period after the expiration of any specified number of years 
from the death of the author shall be construed as references to the period after 
the expiration of the like number of years from the death of the author who dies 
first or after the death of the author who dies last, whichever period may be the 
shorter, and m the provisions of this Act with respect to the grant of compulsory 
licences a reference to the date of the death of the author who dies last shall be 
substituted for the reference to the date of the death of the author. 

.. (2) Where, in the case of a work of joint authorship, some one or more 

of the joint authors do not satisfy the conditions conferring copyright laid down 
by mis Act, the work shall be treated for the purposes of this Act as if the other 
author or authors had been the sole author or authors thereof: 

Proyided that the term of the copyright shall be the same as it would 
have been if all the authors had satisfied sucli conditions as aforesaid. 

(3) For the purposes of this Act. “a work of joint authorship" means a 
work produced by the collaboration of two or more authors in which the Con- 
or authors^ author is not distinct from the contribution of the other author 

(4) Where a married woman and her husband are joint authors of a 
work the interest of such married woman therein shall be her separate property. 

17. (1) In the case of a literary, dramatic or musical work, or an engrav- 

Posthumous works. subsists at the date of the 

death of the author or, in the case of a work of joint 
authorship at or immediately before the date of the death of the author who 
dies last, but which has not been published, nor, in the case of a dramatic or 
musical work, been performed in public nor, in the case of a lecture, been deli- 
vered in public, before that date, copyright shall subsist till publication or per- 
formance or delivery in public, whichever may first happen, and for a term of 
fifty years thereafter and the proviso to section 3 of this Act. shall, in the case 
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of such a work, apply as if the author had died at the date of such publication 
or performance or delivery in public as aforesaid. puDiication 

(2) The ownership of an author’s manuscript after his death, where such 
ownership has been acquired under a testamentary disposition made by thTlZTr 
and the manuscript is of a work which has not been published nor performed in 

PU he nor delivered in public, shall be prinm facie proof of the copyright bTine 
With the owner of the manuscript. ^ 


18. Without prejudice to any rights or privileges of the Crown, where any 

Provij^ions as to Govern- "'Ork has, whether before or after the commencement 
nicnt publications. of this Act, been prepared or published by or under 

the direction or control of His Majesty or any Gov- 
ernment dcp.-irtment the copyright in the work shall, subject to any agreement 
with the author, belong to His Majesty, and in such case shall continue for a 
ficnod of fifty years from the date of the first publication of the work. 


10. (1) Copyright shall subsist in records, perforated rolls, and other con- 

Provi^^ions as to mcchani- by means of which sounds may be mechani- 
cal iiisirtimciits. callv reproduced, in like manner as if such contri- 

, ,, , vanccs were musical works, but the term of copyright 

sliall be fifty years from the making of the original plate from which the contri- 
vance was directly or indirectly derived, and the person who was the owner of 
such original plate at the time when such plate was made shall be deemed to be 
(he author of the work, and, where such owner is a body corporate, the body 
corporate shall be deemed for the purposes of this Act to reside within the parts 
of His Maicsty’s dominions to which this Act extends if it has established a 
place of business within such parts. 

(2) Tt shall not be deemed to be an infringement of copyright in any 
musical work for any person to make, within the parts of His Majesty's domi- 
nions to which this Act extends, records, perforated rolls or other contrivances 
|iy means of which the \\ork may be mechanically performed, if such person 
proves — 

(a) that such contrivances have previously been made by, or with the 
consent or acquiescence of, the owner of the copyright in the work; and 

(h) that he has given the prescribed, notice of his intention to make the 
contrivances, and has paid in the prescribed manner to, or for the benefit of, the 
owner of the cfjpyrighl in the work royalties in respect of all such contrivances 
sold by him, calculated at the rate hereinafter mentioned: 


Provided that — 

ff) nothing in this provision shall authorise any alterations in, or omis- 
sions from, the work reproduced, unless contrivances reproducing the work sub- 


NOTFS. 

See. 19 does not in ternis provide that 
the makince of ihc record huist be a lawful 
act or with the consent of the owner of the 
copyripht in the original work, if such a 
person exists. Rut the section must he 
limited to a lawful making of the record. 
The copyright conferred by the section on 
the owner of the plate from which tlie 
record is made presupposes, therefore, that 
that plate came into existence lawfully. I- 
k.R. (1937) Rom. 724=39 liom.L.R. 654 
1=1937 Rom, 472. Where the original work 
is the subject-matter of the copyright, it 
necessarily follows that the consent of the 
owner of that copyright nfiust be obtained to 


? making of the plate. Obviously >t 
mid be lawful for the owner fo refuse 
; consent. It would also be legitimate 
r him to give his consent subject to cer- 
n conditions and those 
olvc restricting the copyright .which 
ncr of the plate would otherwise acq^ 

Icr S. 19. Such copyright 

ted m various ways, amongst others, ^ 

tricting the public Quatrf- 

ds made from t ic ji ihe 

Vhether the rights which aeci-i c t 

cer of a record or o( 

iect or subsidiary to the ri^ht 
fer of copyright in the original wo 

if.) 
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ject to similar alterations and omissions have been previously made by, or with 
the consent or acquiescence of, the owner of the copyright, or unless such altera- 
tions or omissions are reasonably necessary for the adaptation of the work to 
the contrivances in question ; and 

(ii) for the purposes of this provision, a musical work shall he deemed 
to include any words so closely associated therewith as to form part of the same 
work, but shall not be deemed to include a contrivance by means of which 
sounds may be mechanically repn;duced. 

(3) The rate at which such royalties as aforesaid are to be calculated 

shall — 

(a) in the case of contrivances sold within two years after the commen- 
cement of this Act by the person making the same, be two and one-half per 
cent. ; and 

(b) in the case of contrivances sold as aforesaid after the expiration of 
that period, be five per cent. ; 

on the ordinary retail selling price of the contrivance calculated in the prescri- 
bed manner, so however that the royalty payable in respect of a contrivance shall, 
in no case, be less than a half-penny for each separate musical work in which 
oopvright subsists reproduced thereon, and. w'here the royalty calculated as afore- 
said includes a fraction of a farthing, such fraction shall be reckoned as a farthing: 

Provided that, if, at any time after the expiration of seven years from 
the commencement of this Act, it appears to the Board of Trade that such rate 
as aforesaid is no longer equitable, the Board of Trade may, after holding a 
public inquin', make an order either decreasing or increasing that rate to such 
extent as under the circumstances may seem just, but any order so made shall 
be provisional only and shall not have any effect unless and until confirmed by 
parliament : but w'here an order revising the rate has been so made and confir- 
med, no further revision shall be made before the expiration of fourteen years 
from the date of the last revision. 

f4) If any such contrivance is made reproducing two or more different 
w'orks in which copyright subsists and the owmers of the copyright therein are 
different persons, the sums payable by w'ay of royalties under this section shall 
be apportioned amongst the several owners of the copyright in such proportions 
as, failing agreement, may be determined by arbitration. 

f5) When any such contrivances by means of which a musical work 
may be mechanically performed have been made, then, for the purposes of this 
section, the owner of the copyright in the work shall, in relation to any person 
w’ho makes the prescribed inquiries, be deemed to have given his consent to the 
making of such contrivances if he fails to reply to such inquiries within the 
prescribed time. 

f6) For the purposes of this section, the Board of Trade may make 
regulations prescribing anything which under this section is to be prescribed, 
and prescribing the mode in wdiich notices are to be given and the particulars to 
be given in such notices, and the mode, time, and frequenev of the payment of 
royalties, and any such regulations may, if the Board think fit, include regula- 
tions requiring payment in advance or othcr\vise securing the payment of royal- 
ties. 

(7) In the case of musical works published before the commencement of 
this Act, the foregoing provi.sions shall have effect, subject to the following modi- 
fications and additions: — 

(a) The conditions as to the previous making bv, or with the consent or 
acquiescence of, the owner of the copyright in the work, and the restrictions as 
to alterations in or omissions from the w'ork shall not apply; 

C C.M.— 
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rate of file per rate at whtel ^“bstituted for the 

royalties shall be payable in resLrt royalties are to be calculated, but no 

Jul\-, nineteen hundred and thirteen if so'd before the first day of 

ha,l been lawfully made t placed ’on ';«P'-°d>rcing the same work 

dominions to which this Act Ltends h^fn ’ .L “c’" Majesty’s 

dred and ten ; first day of July, nineteen hln- 

of the colyrigh"teTmtisLr\Vrr?l'" before the passing of this Act 

of the milking, or auZris"! ’n,,t^ Act in respect 

the work may be mechanicahv nlrflT ^""‘"vances. by means of which 

personal roprZentefives Zd not toT^^^^ f 

1=',”: E= f £ a.s^si's'rs 

Tr\vZc^ whl'ther'' T\T^ 

tJrZ \ before or after the passing of this Act, except on the 

terms and subject to the conditions laid down in this section; ^ 

Ordrr the work IS a work on which copyright is conferred by an 

Vnf Lr- Couned relating to a foreign country, the copyright so conferred shall 
. ’ ' ^P ^ siich extent as may be provided by the Order, include any rights 
with respect to the making of records, perforated rolls, or other contrivances by 
means of which the work may be mechanically performed. 

(8) Notwithstanding anything in this Act where a record, perforated 
ro J, or other contrivance by means of which sounds may be mechanically repro- 
duced has been made before the commencement of this Act, copyright shall, as 
from the commencement of this Act. subsist therein in like manner and for the 
like term as if this Act had been in force at the date of the making of the 
original plate from which the contrivance was directly or indirectly derived: 
Provided that — 

f/) the person who, at the commencement of this Act, is the owner of 
such original plate shall be the first owner of such copyright; and 

(ii) nothing in this provision shall be construed as conferring copyright 
in any such contrivance if the making thereof would have infringed copyright in 
some other such contrivance, if this provision had been in force at the time of 
the making of the first-mentioned contrivance. 

20. Notwithstanding anything in this Act, it shall not be an infringement 

Provision .IS to Roliiical copyright in an address of “ 
speeches. vered at a public meeting to publish a report tnereor 

in a newspaper. 

21. The term for which copyright shall subsist in photographs shall be 

PrnvWinn fr. r.i,r.fr^ years from the making of the original ”cga ive 

graphs. from which the photograph was directly or 

flcrived, and the person who was owner of suen n 
tive at the time when such negative was made shall be deemed to be 
of the work, and. where such owner is a body corporate, the 
shall be deemed for the purposes of this Act to reside within the 9 
Majesty’s dominions to which this Act extends if it has estabhsnea a p 
business within such parts. 

NOTES. of Libel Amendment Act, 1888 (51 ^nd 

, Sec. 20. — “Public meeting" is not defined Vic., c. 64). 
in this Act, but see S. 4 of the English Law 
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Works of foreign au- 
thors first published in 
parts of His Majesty’s do- 
minions to which Act ex- 
tends. 


(1) This Act shall not apply to designs capable of being registered 

under the Patents and Designs Act, 1907, except 
Provisions as to designs designs which, though capable of being so registered, 

vn!c used or intended to be used as models or 

patterns to be multiplied by any industrial process. 

(2) General rules under section 86 of the Patents and Designs Act, 1907, 
may be made for determining the conditions under which a design shall be deem- 
ed to be used for such purposes as aforesaid. 

23. If it appears to His Majesty that a foreign country does not give, or 

has not undertaken to give, adequate protection to 
the works of British authors, it shall be lawful for 
His Majesty by Order in Council to direct that such 
of the provisions of this Act as confer copyright on 
works first published within the parts of His 

Majesty’s dominions to which this Act extends, shall 
not apply to works published after the date specified in the Order, the authors 
whereof are subjects or citizens of such foreign country, and are not resident 
in His Majesty's dominions, and thereupon those provisions shall not apply to 
such works. 

24. (1) Where any person is immediately before the commencement of 

P . . . this Act entitled to any such right in any work as is 

•xisingwor s. Specified in the first column of the First Schedule to 

this Act, or to any interest in such a right, he shall, as from that date, be entitled 
to the substituted right set forth in the second column of that schedule, or 
to the same interest in such a substituted right, and to no other right or interest, 
and such substituted right shall subsist for the term for which it would have 
subsisted if this Act had been in force at the date when the work was made and 
the work had been one entitled to cop}Tight thereunder : 

Provided that — 


(a) if the author of any work in which any such right as is specified in 
the first column of the First Schedule to this Act subsists at the commencement 
of this Act has, before that date, assigned the right or granted any interest 
therein for the whole term of the right, then at the date when, but for the pas- 
sing of this Act, the right would have expired the substituted right conferred 
by this section shall, in the absence of express agreement, pass to the author of 
the work, and any interest therein created before the commencement of this Act 
and then subsisting shall determine; but the person who immediately before t^e 
date at which the right would have so expired was the owner of the right 'r 
interest shall be entitled at his option either — 

(i) on giving such notice as hereinafter mentioned, to an assignment 
the right or the grant of a similar interest therein for the remainder of the term 


NOTES. 

Sec. 24. — Under S. 24 no new right was 
conferred on an author in respect of an ex- 
isting book. Wliatcver copyright he had at 
the commencement of the Act was conti- 
nued in his favour. 154 I.C. 207=1934 
All. 022. An entry in the Copyright Regis- 
ter Book under S. 3 of the previous Copy- 
right Act is prima facie evidence of the 
proprietorship of the person mentioned 
therein, but the absence of that provision 
from the new Copyright Act docs not make 
it any the less evidence wlien the new Act 
grants to the owners of existing copyrights, 
rights at least as valuable as the rights given 
under the repealed Act. S. 14 of the Indian 


Evidence Act can, therefore, be invoked to 
make such evidence admissible. A High 
Court can in stJcIi cases interfere under S. 
15 of the Charter Act. 30 I.C. 721 = lf> 
Cr.L.J. 673. If a copyright is shown to 
have subsisted when .Act III of 1914 came 
into force the period of copyright substi- 
tuted by that Act would be 50 years from 
the death of the author. Where the com- 
plaint for infringement is made after the 
new Act the question to be considered is 
whether the copyright was subsisting under 
the new Act and not whether it was subsist- 
ing under the old Act XX. 131 I.C. 865= 
1931 A.L.J. 304=1931 All. 353. 
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“■ “'i"6 -P.™, b, 

demanded by the author within three years after the^date at whiK ’ '1 

«™,,n,a,e „ .( ,„.h !o fc „>ta, S, S " S* 

he detennmed by arbitrat.on, or where the work is incorporated in a 

\\ork and the owner of the right or interest is the proprietor of that collective 
work, withoul any such payment; '-uatcuve 

The notice above referred to must be given not more than one year nor 
less tlian six months before the date at which the right would have so expired 
and must be sent by registered post to the author, or, if he cannot with reason- 

able (liligcnce be found advertised in the London Gazette and in two London 
newspapers ; 


{h) where any person has, before the twenty-sixth day of July, nineteen 
bundled <in<l ten, taken any'^ action whereby he has incurred any expenditure or 
liabdity in connexion with the reproduction or performance of any work in a 
mannei which at the time was lawful, or for the purpose of or with a view to 
tile reproduction or performance of a work at a time when such reproduction or 
perbirmance would, but for the passing of this Act, have been lawful, nothing 
in dlls scclion shall diminish or prejudice any rights or interests arising from or 
in connexion with such action which are subsisting and valuable at the said date 
unless the person who by virtue of this section becomes entitled to restrain such 
'•ejiroduction or performance agrees to pay such compensation as, failing agree- 
ment, may be determined by arbitration. 


(2) For the purposes of this section, the expression “author” includes 
the legal personal representatives of a deceased author. 

(3) Subject to the provisions of section 19, sub-sections (7) and (8) and 
of section 33 of this Act, copyright shall not subsist in any work made before 
the commencement of this Act, otherwise than under, and in accordance with 
the provisions of this scclion. 


Application to British Possessions. 

25. (1) This Act, except such of the provisions thereof as arc expressly 

restricted to the United Kingdom, shall extend 
Application of .Act to throughout Mis Majesty's dominions: Provided that 
British dominions. extend to a self-governing dominion,^ un- 

less declared by the Legislature of that dominion to be in force therein cither 
without any modifications or additions, or with such modirtcations .and 
relating exclusively to procedure and remedies, or necessary to adapt this Ac 
to the circumstances of the dominion, as may be enacted by such Legislature. 

(2) If the Secretary of Stale certifies by notice published in the London 
Gazelle that any self-governing dominion has passed legislation un er w 


NOTl'.S. 

Sec. 25. — Tlie ci-rtificatc by the Secre- 
tary of State, under S. 2.5 (2), (Knglish) 
Copyrigiit Act, has merely the effect of 
hringiijg into operation the provision that 
the Ilorninion in respect of which the certi- 
ficate is issued should, for the purposes of 
the rights cfinferred by the (f'.nglish) Act 
(hut for those purposes only), he treated as 
if it were a Dominion to which the Act ex- 
tended. Thus although under S. 1, (Eng- 
lish) Act, an author writing in a Dominion 
would not, when the (English) Act was 


ssed, have any copyright under the 

h) Act, the effect of certificate w^W 

that such an author would 
n entitled to -.he rights ^ 

: (English Act). Hence the authors 
It Dominion '^ill have the - ^ 

ricr the (English) Act, have 

ich that Act extends as they w 

the Act extended wtea.** 

certificate docs not ay5* if It is 

: (Engli.sh) Act *hc o P. 

in force there. 17l LL. 

326 (P.C.). 
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works, the authors whereof were at the date of the making of the works British 
subjects resident elsewhere than in the dominion or (not being British subjects) 
were resident in the parts of His Majesty’s dominions to which this Act extendi 
enjoy within the dominion rights substantially identical with those conferred by 
this Act, then, whilst such legislation continues in force, the dominion shall, for 
the purposes of the rights conferred by this Act, be treated as if it were a 
dominion to which this Act extends; and it shall be lawful for the Secretary of 
State to give such a certificate as aforesaid, notwithstanding that the remedies 
for enforcing the rights, or the restrictions on the importation of copies of works, 
manufactured in a foreign country, under the law of the dominion, differ from’ 
those under this Act. 


7 ^. (1) The legislature of any self-governing dominion may, at any time, 

..... ^ repeal all or any of the enactments relatintr to codv- 

r^arliament (including this Act) so 
. far as they are operative within that dominion: Pro- 

vided that no such repeal shall prejudicially affect any legal rights existing at 
the time of the repeal, and that, on this Act or any part thereof being so repeal- 
ed by the Legislature of a self-governing dominion, that dominion shall cease to 
be a dominion to which this Act extends. 


(2) In any self-governing dominion to which this Act does not extend 
the enactments repealed by this Act shall, so far as they are operative in that 
dominion, continue in force until repealed by the Legislature of that dominion. 

(3) Where His Majesty in Council is satisfied that the law of a self-gov- 
erning dominion to which this Act does not extend provides adequate protection 
within the dominion for the works (whether published or unpublished) of 
authors who at the time of the making of the. work were British subjects resi- 
dent elsewhere than in that dominion, His Majesty in Council may, for the pur- 
pose of giving reciprocal protection, direct that this Act, except such parts (if 
any) thereof as may be specified in the Order, and subject to any conditions con- 
tained therein shall, within the parts of His Majesty’s dominions to which this 
Act extends, apply to works the authors whcrc*of were, at the time of the 
making of the work, resident within the first-mentioned dominion, and to works 
first published in that dominion ; but, save as provided by such an Order, works 
the authors whereof were resident in a dominion to which this Act does not 
extend shall not, whether they are British subjects or not, be entitled to any 
protection under this Act except such protection as is by this Act conferred on 
works first published within the parts of His Majesty's dominions to which this 
Act extends : 

Provided that no such Order shall confer any rights within a self-gov- 
erning dominion, but the Governor in Council of any self-governing dominion to 
which this Act extends may, by Order, confer within that dominion the like 
rights as His Majesty in Council is, under the foregoing provisions of this sub- 
section, authorized to confer within other parts of His Alajesty’s dominions. 

For the purposes of this sub-section, the expression “a dominion to which 
this Act extends” includes a dominion which is for the purposes of this Act to be 
treated as if it were a dominion to which this Act extends. 

27. The Legislature of any British possession to which this Act extends 

may modify or add to any of the provisions of this 
power of Legislatures of application to the possession, but except so 

simpIcnicnTaT' such modifications and additions relate to pro- 
cedure and remedies, thev shall apply only to works 
the authors whereof were, at the time of the making of the work, resident in 
the possession, and to works first published in the possession. 
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Powers to extend Act to 
foreign works. 


28. His Majesty may, by Order in Council, extend this Act to any territo- 

.... , ^ , Ties under his protection and to Cyprus, and on the 

^^Appl.cai.o:, to prcecio- of any such Order, this AcVshail, subject to 

the provisions of the Order, have effect as if the 
icrntoncs to which it applies or Cyprus were part of His Majesty’s dominions 
to which this Act extends. 

PART II. 

International Copyright. 

29. (1) His Majesty may, by Order in Council, 

direct that this Act (except such parts, if any, there- 
of as may be specified in the Order) shall apply— 

(o) to works first published in a foreign country to which the Order 
relates, in like manner as if they were first published within the parts of His 
Majesty’s dominions to which this Act extends; 

(/;) to literary, dramatic, musical, and artistic works, or any class there- 
of, the authors whereof were, at the time of the making of the works, subjects 
or citizens of a foreign country to which the Order relates, in like manner as if 
the autiiors were British subjects; 

(r) ill respect of residence in a foreign country to which the Order relates, 
in like manner as if such residence were residence in the parts of His Majesty's 
dominions to which the Act extends; 

and thereupon, subject to the provisions of this Part of this Act and of the 
Order, lliis Act shall apply accordingly: 

Provided that — 

(z) before making an Order in Council under this section in respect of 
any foreign country (other than a country with which His Majesty has entered into 
a convention relating to copyright), His Majesty shall be satisfied that that 
foreign country has made, or has undertaken to make, such provisions, if any, 
as it appears to His Majesty expedient to require for the protection of works 
entitled to copyright under the provisions of Part I of this Act; ^ 

(ii) the Order in Council may provide that the terms of copyright within 
such parts of His Majesty’s dominions as aforesaid shall not exceed that con- 
ferred hv the law of the country to which the Order relates; tun 

(Hi) the provisions of this Act as to the delivery of copies of books sn^ 
not apply to works first published in such country, except so far as is provided 

by the Order ; . £ 

(iv) the Order in Council may provide that the enjoyment of 
ferred bv this Act shall be subject to (he accomplishment of such condition 


and formalities (if any) as may be prescribed by the Order; 

(v) in applying the provisions of this Act as to ownership o 
the Order in Council may make such modifications as appear necessary 

to the law of the foreign country; 

(vi) in n,, plying the provisions of this Act as .,ecessa''ry, and may 

died shall be eonsfrued .is re- 

:ection five oi tr 

III <111 V WiiViv. 

Copyright Act, 1886. . , . ^vf#»nd to 

(2) An Order in Council under this section may 


regard to the law of the foreign country; the 

Order in Council may make such modifications 

provide that nothing in those provisions as so applied sha translatr 

viving any right of preventing the production or f the Intematii 

in anv case where the right has ceased by virtue of section five of the im 

all the several 

countries named or described therein. r Art shall apply 

30. ( 1 ) An Order in Council under th.s Part of f c sha^^ PP^y , 

His Majesty’s dominions to whicn es 

Application of Part II to except self-governing ^rninio _p, 5 oect to whi<^^ ‘ 
British possessions. specified in the 

appears to His Majesty expedient that the Order shou n 
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(2) The Governor in Council of any self-governing dominion to which 
this Act extends may, as respects that dominion, make the like Orders as under 

^‘\t. Majesty in Council is authorized to make with respect 

to His Majesty s dominions other than self-governing dominions, and the provi- 
sions of this Part of this Act shall, with the necessaiy' modifications, apply 
accordingly. ^ 

(3) Where it appears to His Majesty expedient to except from the pro- 
^sions of any Order any part of his dominions, not being a self-governing 
dominion, it shall be lawful for His Majesty by the same or any other Order in 
Council to declare that such Order and this Part of this Act shall not, and the 
same shall not, apply to such part, except so far as is necessary for preventing 
any prejudice to any rights acquired previously to the date of such Order. 

PART III. 

Supplemental Provisions. 

31. No person shall be entitled to copyright or any similar right in any 

Abrogation of common musical, or artistic work, whether 

V rights. published or unpublished, otherwise than under and 

in accordance with the provisions of this Act or of 
any other statutory enactment for the time being in force, but nothing in this 

section shall be construed as abrogating any right or jurisdiction to restrain a 
breach of trust or confidence. 

32. (1) His Majesty in Council may make Orders for altering, revoking 

Provisions as to Orders varying any Order in Council made under this 
in Council, Act, or under any enactments repealed by this Act 

* k a ^ M € <• J « ^ a A 1 I * * ^ t _ • * . ^ section shall not 

affect prejudicially any rights or interests acquired or accrued at the date when 

the Order comes into operation, and shall provide for the protection of such 
rights and interests. ^ 

.1 , Order in Council made under this Act shall be published in 

the London Gaselle and shall be laid before both Houses of Parliament as 
soon as may be after it is made, and shall have effect as if enacted in this Act. 

33. Nothing in this Act shall deprive any of the universities and colleges 
Saving of University 'mentioned in the Copyright Act, 1775, of any copy- 

copyriglit. right they already possess under that Act, but the re- 

• L* u II 1 . j . inedies and penalties for infringement of any such 
copyright shall be under this Act and not under that Act. ^ 

34. There shall continue to be charged on, and paid out of, the Consoli- 

Saving of compensation Fund of the United Kingdom such annual com- 

to certain libraries. pcnsation as was immediately before the commence 

ved in ^e^ibra^'!'' 'he use of and to be preser- 

Interpretation. unless the context otherwise 

requires, — 

“Literary work” includes maps, charts, plans, tables, and compilations; 


NOTES. 

Sec. 30 (3). — This provision will not 
revive a right of preventing unauthorised 
translations of a foreign work in England 


which under the previously existing law had 
before the passing of the Act See 
(IR92) 3 Ch. 402; 61 L.I. Oi. 580 ’ 

Sec. 35: “Literary work".— I t is to be 
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or ento^a^rnnn'dumb’^htvrvhe^TceS^ 

Work of sculpture” includes casts and models; 

artistic' “nr h'™'''' having an 

’ building or structure, provided that the protection affo^ed by fhis Act 

cesses^or'^miuhnl shall not exteL to pro- 

cesses or methods of construction ; ^ 

"engravings^” include etchings, lithographs, wood-cuts, prints, and other 

similar works, not being photographs ; 

"Photograph” includes photo-lithograph and any work produced by any 

process analogous to photography; 

Cinematograph includes any work produced by any process analogous 

to cinematography ; ^ j t' t> 

"Collective work” means — 


(a) an encyclopaedia, dictionary, year book, or similar work; 

(/?) a newspaper, review, magazine, or similar periodical; and 

(c) any work written in distinct parts by different authors, or in which 
works or parts of works of different authors are incorporated; 

"Infringing” when applied to a copy of a work in which copyright sub- 
sists means any copy, including any colourable imitation, made or imported in 
contravention of the provisions of this Act; 

"Performance” means any acoustic representation of a work and any 
visual representation of any dramatic action in a work, including such a repre- 
sentation made by means of any mechanical instrument; 

‘‘Delivery”, in relation to a lecture, includes delivery by means of any 
mechanical instrument: 

"Plate” includes any stereotype or other plate, stone, block, mould, mat- 
rix, transfer, or negativ’c used or intended to be used for printing or reproducing 
copies of any work, and any matrix or other appliance by which records, perfo- 


NOTF-S . 

noted tl»at tliis definition as well as ones 
which follow it <Io not [nirport to he cxchi- 
sivc anfl ihat the ordinary aiul popular mcan- 
inR must he Riven tr» the words interpreted 
as well as makinp them inclusive of those 
thiriRS specifically mentioned. The word 
"booh” does not appear in this sertion. hut 
the definition of “hook” Riven in the Copy- 
risht Act (1R42), 5 & 6 Vic., c. 4^. was Ivld 
to include wood cuRravings. (1R52) S Dc 
G. Sm . 267 : 21 I.. I. Ch. 470; maps, 

(1871) 1..R. 6 Ch. 346;' 40 Ch. m-. 

and newspapers, (1K81) 17 Ch. D. 70R; 

50 L.J. Ch. 621; (1899) 40 Ch. D. 42.5; 
58 L.j. Ch. 29.3 (C.A.), overruling (1869) 
k.R. 9 Eq. 324; 39 L.J. Ch. 52; which 
have no right to copy from each other. 


892) 2 Ch. 489: 61 L.J. Ch. .521; but not 

* title of a book in the ordinary sea«e. 

381) 18 Ch. D. 76; 50 L.J. Ch. 809. 

■Fnpr.wincs".— C opyright was , 

lithographs bv .8. 14 of the Tntcrnationai 

pvright Act, 1852 (15 & 16 Vic-, c. 12)- 

PHOTOCRAPHy’'.--ThlS will mi 

imitted. copying by a pro^is I4 

er the passing of P 166; 

B. (N.S.) 306 ; 32 L j. C. P. 

67) L.R. 2 C.P. 410; ^ ^ 

ENc:Ya.orAEDiA”--''C6ixPCTi^ 6 

; infringement of several 

joint expense of 

-/papers may be 40 Clt- 

Sf all Proprie^rs. 23 

425; S8X J. Oi. 293. G’" 

..R. 370. 
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rated rolls or other contrivances for the acoustic representation of the work are 
or are intended to be made; 

Lecture” includes address, speech, and sermon; 

Self-governing dominion” means the dominion of Canada, the Common- 
wealth of Australia, the dominion of New Zealand, the Union of South Africa, 
and Newfoundland. 

(2) For the purposes of this Act- (other than those relating to infringe- 
ments of copyright), a work shall not be deemed to be published or performed 
in public, and a lecture shall not be deemed to be delivered in public, if published, 
performed in public, or delivered in public, without the consent or acquiescence 
of the author, his executors, administrators or assigns. 

(3) For the purposes of this Act, a work shall be deemed to be first 
published within the parts of His Majesty’s dominions to which this Act extends, 
notwithstanding that it has been published simultaneously in some other place, 
unless the publication in such parts of His Majesty's dominions as aforesaid is 
colourable only and is not intended to satisfy the reasonable requirements of the 
public, and a work shall be deemed to be published simultaneously in two places 
if the time between the publication in one such place and the publication in the 
other place does not exceed fourteen days, or such longer period as may, for the 
time being, be fixed by Order in Council. 

(4) Where, in the case of an unpublished work, the making of a work 
has extended over a considerable period, the conditions of this Act conferring 
copyright shall be deemed to have been complied with, if the author was, during 
any substantial part of that period, a British subject or a resident within the 
parts of His Majesty's dominions to which this Act extends. 

(5) For the purposes of the provisions of this Act as to residence, an 
author of a work shall be deemed to be a resident in the parts of His Majesty’s 
dominions to which this Act extends if he is domiciled within any such part. 

36. Subject to the provisions of this Act, the enactments mentioned in the 

Second Schedule to this Act arc hereby repealed to 
the extent specified in the third column of that sche- 
dule : 

Provided that this repeal shall not take effect in any part of His Majesty’s 
dominions until this Act comes into operation in that part. 

Short title and commen- 37. (1) This Act may be cited as The Copy- 

cement. RIGHT AcT, 1911. 

(2) This Act shall come into operation — 

(a) in the United Kingdom, on the first day of July, nineteen hundred 
and twelve or such earlier date as may be fixed by Order in Council ; 

(b) in a self-governing dominion to which this Act extends, at such date 
as may be fixed by the Legislature of that dominion ; 

(c) in the Channel Islands, at such date as may be fixed by the States of 
those islands respectively ; 

{(1) in any other British possession to which this Act extends on the pro- 
clamation thereof within the possession by the Governor. 

FIRST SCHKDULF. 

Section 24. 

Existing Rights. 


Repeal. 


Existing Right. 


Substituted Right. 


Copyright 


(a) In the case of Works other than Dramatic and Musical Works, 

Copyright as defined by this Act.* 


LEG. REF. 

* In the case of an essay, article, or por- 
tion forming part of and first published in a 
review, magazine or other periodical or work 
GC.M.— 257 


of a hkc nature, the right shall be subject 
to any right of publishing the essay, article 
or portion in a separate form to which the 
author is entitled at liie commencement of 
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Existing Right. 


Substituted Right. 


Botl. copyright and per form iTg'rigV/ n 

Copyright, but not performing right! ' ! Co^^rifht as llnel Act except Ute 

sole right to perform^he tork^r^fsub- 
Pcrforming right, but not copyright. . Th? "‘fe^fg^t “ 

but none of the other rights comprised in 

colut^n^ t^':?e^rK t first 

before ^ir™t‘cn”en;^'t‘=S^.^fsV;t°ts"ntt\^^^^^^ 

‘an?) r-fr’Lt'bt-at^LT^ ^^Ht at *^o^mton”«- 

Performing nglit, m the case of a work which has not been performed in oublic 

trt: t, i^Uic' any^to^t^ 

SECOND SCHEDULE. 

Enactments Repealed. 


Session and Chapter. 



8 Geo. 2. c. 13 
7 Geo. .3, c. 38 
15 Geo. 3, c. 53 
1 7 Geo. 3. c. 57 
5-1 Geo c. 56 
3 & 1 Will 4, c. 1.5 
5 iSd 6 Will. 4. c. f^5 
0 & 7 Will. 4. c. 59 

0 8: 7 Will. 4. c. 110 
5 & 6 Viet., c. 45 
7 & 8 Viet., c. 12 
10 & n Viet., c. 95 
15 & 16 Viet , c. 12 
25 & 26 Viet., c. 68 


The Engraving Copyright Act. 1734 
The Engraving Copyright Act, 1767 
The Copyright Act, 1775 
The Prints Copyright Act, 1777 
The Sculpture Copyright Act, 1814 
I he Dramatic Copyright Act. 1833 
The Lectures Copyright Act, 1835 
The Prints and Engraving Copyright 
land) Act, 1836 
Tlie Copyright Act, 1836 
The Copyright Act, 1842 
The International Copyright Act, 1844 
The Colonial Copyright Act, 1847 
The International Copyright Act, 1852 
The Fine Arts Copyright Act, 1862 


fire 


Extent of Repeal. 


The whole Act. 
Do. 

Do. 

Do. 

Do. 

Do. 

Do. 


38 & 39 Viet,, c 12 

39 & 40 Viet., c. 36 


« • 


The International Copyright Act, 1875 
The Cttstoms Consolidation Act, 1876 


• « 


45 & 46 Viet., c. 40 

49 & soviet., c. 33 

51 & 52 Viet., c. 17 

52 & 53 Viet., c. 42 


The Copyright (Musical Compositions) 
Act, 1882 

The International Copyright Act, 1886 
The Copyright (Musical Compositions) 
Act. 1888 

The Revenue Act, 1889 


Do. 

Do. 

Do. 

Do. 

Do. 

Do- 

Sections one to six. 
In sect'on eight the 
words " and pursuant 
to any Act for the pro- 
tection of copyright 
engravings," and "and 
In any such Act as 
aforesaid." Sections 
nire to twelve. 

The whole Act. 

Section forty*two 
from “Bookswherein 
to "such copyright wilt 
icxpirc". SccHons 

forty-four, forty-nv® 
and one hundred »na 
fifty-two. 

The whole Act. 

Do. 


Do. 

. . Section one. f^ 


to "as provii 
•ection " 


LEG. REF. 

this Act, or would, if this Act had not been 
passed, have become entitled under section 


eighteen of the CoDvright IM2- 
1 Fi* footnote (1), P* 
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Session and Chapter. 


6 Edw, 7* c. 36 



Extent of Repeal. 


« • 


The Musical Copyright Act, IVOO 


( In section three the 
• words "and vihichhas 
been registered in 
accordance with the 
provisions of the Copy 
right Act. 1842. or 
the International 
Copyright Act. 1844. 
which registrationmay 
be effected notwith- 
standing anyth ng in 

the InternationalCopy- 

right Act. 1886.” 


THE SECOND SCHEDULE.* 
Repeal of Enactments. 
(See section 15.) 



Year. 


.Short title. 


I 


Extent of repeal, 


1847 

1867 


1878 I 



The Indian Copyright Act, 
1847. 

The Trees and Registration 
of Books Act, 1867. 


The Sea Customs Act. 1878. 


So much as has not already been repealed. 

In section 18 the following word*;, 
namely “Every registration under this sec- 
tion shall- upon the payment of the sum of 
two rupees to the ollice keeping the said 
Catalogue, be deemed to be an entry in the 
l^egislry kept under Act No. XX of 
1847 (for the encouragement of learning in 
the territories .‘subjict to the Government of 
the East India Company, by the defining and 
providing for the enforcement of the right 
called copyright therein) ; and the provisions 
contained »n that Act as to the said book of 
Registry shall apply Mufa/it mu/an</i\r to the 
said catalogue.” 

Clause (a) of section 18. 


THE COURT-FEES ACT (VII OF 1870.) 


No. 


Year. 


1870 


VII 


Short title. 


The Court-Fees Act, 1870 




Repealed or otherwise how affected by 

legislation. 

of 1870 ; VIII of 1871 ; 
XII I of ,d89 ; VIII of 1890 ; V of 19^ J 
XVIiI of 1923, ^ 

amended, XX of 1870 • 
VI of J889> ». 18 ; XII of 1891 ; XI of 19^23! 
Amended. XV of 187a. s. a ; XIII of 1875, , 6 ; 
V of 1881. s. 153 ; VII of 1889. s. 13; XI 
of 1899, S 3 . 2 and 3 ; VI of 1900^ s. 47 : fv 
of 1900 ; X of 1901 ; VI of 1003 • VII nC 

of .9.. : XVII of rVi4. s 2 ; 
XXIV of 1917, s. a; XVIII of iqiq T 
XXXVIII of 1920 : Reg. V of 1933 ; Govern- 
ment of India (Adaptation of Indian Lawi^ 
Order, 1937. ' 


LEG. REF. 

* Repealed by Act XII of 1927. 
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No. 


Year. 


Short title. 


Repealed or otherwise how afTected by 

legislation. 


As to Provincial amendments of the 
Couri-Fccs Act, Assam. Ill of 193a, 
Bengal Acts, IV of 1922 j VI of 1922 ; XI of 

IrP; ‘935 ; ni of 1938 ; Bora. Act 

ill ot 1926 ; Burma Acts XI of 1922 and III 

of 1926 ; II of 1932 ; Bombay Finance Acts, 
*935->940 ; Bom. Act IV of 1939 and Act I of 
1940 : Mad. Acts V of 1922 and XIX of 1922 ; 
Punjab Acts XVII of 1887 ; VII of 1922 
and IV of 1939; U. P. Acts III of 
*923; III of 1932 ; VII of 1933; II of 1936; 
XIX of 1938 ; Orissa Act V of 1939 ; Bihar 
and Orissa Act II of 1922 ; Bihar Act XVII 
*939 J C. P. Acts I of 1923 and XVI of 
* 93 ‘>. 


PRKFATORY NOTE.— The practice in our country, in respect of the levy of fees, is similar 
to tl>c prariicc prevailing in England and other European countries. 

The origin of courtTccs in British India may be described in the following words of the first 
report of tlie C.'ommissionrrs appointed to consider the reform of the judicial establishment, etc., of 
India, i8j6. The report says ; 

“ No institution fee has ever been paid in the Supreme Court ; nor under the original system 
of Lord Cornwallis was there any such fee in the Courts of the Company. The State defrayed the 
expense of all the judicial eslablislimcnts. An institution fee, in the ca.se of civil suits, was first 
established by Bengal Regulation XXX\ III of I 795 » t'o* a source of revenue, but as appears 
from the preamble to the Regulation, for the purpose of preventing vexatious litigation. By Bengal 
Regulation \ I of 1797 the institution fees were converted into stamp duties ; the preamble there 
assigns tlic same object, but adds also that of increasing the public revenue. The last purpose is the 
only one mentioned in Bengal Regulation I of 1814 which further regulates these payments. 

'I'hp old Regulations and Acts as to Court-fees in the three Presidencies are no longer of 
any practical application. The Madras and Bombay Regulations proceeded to a great extent on 
the lines of ilic Bengal Regulations. 

Witli regard to criminal cases it was found that tlicrc were no means of checking litigious 
complaints, in trifling matters before the magistrate, and therefore a fee of eight annas was first 
directed to be paid on all complaints of a petty nature before the magistrate by Bengal Regulation 
X of 1707. Subsequently a duty of one rupee was levied on complaints as to offences of a heinous 
nature. I his (ontinued to be the state of the law till 1829, when it was amended by the imposing 
<»f a fee of eight annas on complaints of offences of bailable nature. When this provision was sought 
to b<- introduced in Bombay and .Madras by the Bill of 18G0 there was opposition and consequently 
fees on complaints were altogether abolished, but were introduced again by the Act of 1867. 

Tlie Stamp Act (XXX\'I of 1860) was the first general .Act of the Governor-General in 
C:ouncil relating to judit ial and non-judicial stamps in British India and related the previous 
Rrgul.itions in force in the tliree Presidencies. This Act was in turn repealed by Act X of 1862. 

It was representrtl to the Government of India that the scale of 1862 was too low and capricioi^y 
arranged. Mr. Roberts was proposing from time to time that a scheme should be introduced, 
tlie objects of which were that there should be a uniform rate of duty of la per cent, and that duty 
sliall be charged up to certain sum and beyond that sum a small duty should be levied and that the 
money so obtainrti should he eniplo\< d in the improvement of the Courts. The last of these 
cfimmendaiions reached the Go\Trnmeni of India in 1866. Lord Lawrence had formed - 

that the greatest <'\ils in the administration of justice arose from the undcr-paymcnls of t 
moffusi! judges and tlie oflu ers of their courts. The plans which he had been 
the evils came n* maturity in 186G. I'hc first reason which led to the Stamp Bill of t^7 wm P 
sition on the p.iri of Mr. Sirarhey that a certain .sum of money .should be ,^(jon 

the salaries ol ministerial officers and of the judicial officers of certain courU. P‘ 

involved an extra-expenditure of .several lakhs of rupees, and the finances *“f, T on 

ill-able to bear the additional burden. To meet that expenditure and genera y before 

account of the C^oiiris, a Commis-sion was ajipoinfcd for considering of fees 

them was laid the proposals of Mr. Roberts in respect of the amendment ot ob/eef, namely, if 
under Schedule B to Act X of iOGj. The Commission was appointed witn me not only 

possible, to derive out of the stamp duties levied in judicial proceeding su . Courts, to a 

to meet the increased expenditure to be incurred for the Courts, bu a so 

more considerable extent than they did, pay for themselves. ^ ^ ntirety by the 

The scheme which the Stamp Commission *** ^ 

Executive Council and the scale of 1867 was the result of this Commissi 
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Act XXVI of 1867 proved repressive of litigation, but a considerable increase of revenue 
was obtained through its operation. Moreover, the Act of 1867 was intended only to be a icotative 
measure. To give some measure of relief, Act VII of 1870 was passed. The provisions relating 
to Court-fees were scattered over a number of enactments and tlie present Act consolidated these 
provisions relating to Court-fees. 

The law relating to Court-fees and that relating to .Stamps proper were contained in one 
and the same regulation or Act till Act XXVI of 1867 was passed when they were dealt with each 
separately. In order that for the future there might be no confusion between stamp revenue proper 
(non-judicial) and the revenue derived “ from judicial stamp” the proceeds of Act \ II of 1870 
were designated the Court-fees and the Act is entitled accordingly. 

As regards the general policy of levying a tax on the adrninbtration of justice, it may be noted 
Mr. Bcntham was of opinion that Justice ought not to be taxed. .Mr. Hobhousc, when he asked 
for leave to introduce the Bill of 1867 remarked, that he was aware that there was an opinion among 
certain writers in England that justice should not be taxed, but as far as he knew that theory' did 
not meet with entire approbation in England.” 

Mr. Maine observed thus on the objection to judicial taxation — 

•' This astounding fact (i.e., 75 per cent, of demonstrable false accusations which was the 
practical result of the relaxation of the stamp law) might well make them cautious as to minor and 
therefore less hazardous generalities on the subject of judicial taxes in India. But it still remained 
to refute the more sweeping generalisation that judicial taxes in all countries were mischievous and 
injproper. It may be observed that the opinion against judicial taxation was extremely modern. 
For centuries and centuries there had seemed to be nothing more simple or natural than that the 
parties to a dispute should remunerate the authority by whom their differences were arranged. No 
doubt in modern Europe the mistake had been made of allowing judicial fees to go into the pocket 
of the Judge him.sclf and not into the exchequer of the Slate that paid him. This had led in France 
before the Revolution by a perfectly logical association to the sale of judicial ofllces, and in England 
though it had always been illegal to traffic in such offices, the same result had practically been obtained 
by the creation of sinecures which were conferred on the relations of the Judge. Against such 
scandals and abuses Jeremy Bentham, now not far short of a hundred years ago, protested with all 
the vehemence of which he was capable, and it may be slated that the opinion against the judicial 
taxation was entirely produced by Jeremy Bentham and was not older. It was true that Jeremy 
Bentliam’s opinions, in this respect, had not been prac tically carried out even in England, and that 
still large amounts were levied in the forms of judicial taxes in aid of the payments which the State 
made to its judicial officers. But the truth was th.at Bcnlham’s name was so great in Enlganfl that 
even those views of his which had never been acted upon obtained currency and impwriancc in the 
shape of commonplaces. If it should be enquired into as to what were the reasons of Bc-ntham for 
denouncing judicial taxation as mischievous, the following points may be noticed : Bentharn’s idea 
was that ail litigation or ail but very little, was entirely the fault of Government and tliercfore he 
naturally objected that the Government which caused litigation should profit bv it. Bentham believed 
that litigation was owing to the complexity of the law. and this litigation might be almost entirely 
removed by legislation adapted to true principles. He thought that litigation and therefore the 
cxjscnsc of litigation might be reduced to a minimum, if it were not for the blindness, the stupidity 
or the cupidity of legislatures in not simplifying the laws. .Mr. Maine would quote the panacea 
expressly prescribed by licniham for all but complete suppression of fees and costs, and an all-coin- 
prehensive code of substantive law having for its end in view the greatest happiness of the greatest 
number. Each part of it presented to the minds of all persons on whom conformity to its enact- 
ments, and the attainment of its end depends, an all-cornprchcnsive code of adjective law, other- 
wise called a code of procedure, having for its end the giving, to the utmost possible amount, execution - 
and cllcct to the enactments of the substantive Code. This pxssagc was quoted from the principles 
of judicial procedure as a statement of Bentham’s expedient for' preventing judicial taxation and 
accordingly he argued with perfect logic that it is the State and not the litigant that ought to nay 
them. ' ' 

Now witliout entering into the question of the truth of these views, had they any applica- 
tion whatever to India? The simple fact was that the people of India objected to having their 
laws and institutions simplified, and resented such interference as a breach of the conditions on 
which the country was governed. The truth appeared to be that the j^rople of the countrs’ were 
not only wedded by custom and religious feeling to a complex system of law, hut prided themselves 
on ihcir usages in proportion to the complexity of those usages. If this were so, the foundation of 
Bentham’s doctrine collapsed and the doctrine itself had no application to India. The legislature 
was estopped by the conditions of our tenure of the countr>' from so simplifviiig tJie haw as to render 
judicial taxation mischievous. He (Mr. M.aine) did not mean to imply that indefinite judicial 
taxation was legitimate to this country. AH they argued was that it was governed by the same 
principles as the levying of any other tax, and not by any special consideration of the mischievousness 
of judicial taxation. 

Mr. Maine again remarked in the Council that the question whether justice might be taxed 
for the general purposes of the Stale did not arise in India, and that the last thing which could be 
attributed to the Commission or to the Government was policy of taxing litigants as a separate class 
for the benefit of the general finance. 

Tlic above observations of Mr. Maine were made in vindication of the policy of the Govern- 
ment in levying taxes for the administration of justice. The Court-Fees Act (VII of 1870) was 
passed into law ; and it prescribes certain fees to be paid by suitors before tlic Court can take action 
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in their suit or on their application .”— of Proceedings in the Indian Ugislalm Council Val VF 
pp. 70. 123, 125, 290, 291. It IS now well settled that the Court-Fces Act is Sentiallv S > ** 

ment : :md all the proyincml Icgislat^ura have passed Special Local Acts enha^ci?,g U^stSTof 
fees la.d down by Act VII of .870 Court-Fees (Amendment) Act (II of 1912) ; Bem^ &urt 
Fees (Amendment) Act {IV of 1922) ; B.har and Orissa Court-Fees (Amendmem) Act (II rfi^T' 
Bombay CourbFccs (Amendment) Act (III of 1926) ; The Central Provinces Court-Fe^, A?ttf 

011923) ; Madras Court-Fees (Amendment) Act (V of 1922) ; Punjab Court-Fees (Amendmem) Act 

{\ U of 1912) ; United Provinces Court-Fees (Amendment) Act (III of 1923). ' 


CONTENTS. 


CHAPTER I. 

Preliminary. 

Sections. 

1 . Short title. 

Extent of Act. 

Commencement of .Act. 

i-A. Definition of “ Appropriate Govern- 
ment.'’ 

2. “ Chief Ciontrolling Revenue Authority ” 
defined. 

CHAPTER II. 

I'f-i s IN i HK High Courts and in the Courts 
OF Small Cai^ses at the Presidency Towns. 

3. Levy of fees in High Courts on their 
Original Sides. 

Le\ y of fees in Presidency Small Cause 

Court.s. 

4. Fees on dorumcnis filed, etc., in High 
Courts in (heir cxtraordinar>' jurisdiction : 

in their appellate jurisdiction : 
as C^ourts of reference and revision. 

5. Procedure in case of difference as to 
necessity or amount of fee. 

CHAPTER III. 

Fees in other Coi^rts and in Public Offices. 
G. Fees on doeumcnls filed, etc., in Mufassal 
Courl.s or in public ofTice.s. 

7. Computation of fees payable in certain 
suits : 

(i) for money : 

fii) for maintenance and annuities ; 

(iii) for other movable property having 
a inarket-N’alue : 

(iv) (fi) for movable property of no 
market-value ; 

{b) to enforce a right to share in joint 
family property ; 

(f) for a declaratory decree and consc- 
<|ucntial relief ; 

{d) for an injunction ; 

(r) for casements ; 

(/) for accounts ; 

(v) for po-ssrs-sion of land, houses and 
gardens ; 

proviso as to Bombay Presidency ; 
for houses and gardens ; 

(vi) to enforce a right of pre-emption ; 

(vii) for interest of assignee of land- 

revenue : 

(viii) to set aside an attachment ; 

(ix) to redeem ; 
to foierlosc ; 

fx) f{)r specific performance : 

(xi) between landlord and tenant. 

8. Fee on memorandum of appeal against 
order relating to compensation. 

9. Power to a.scertain net profits or market- 
value. 

10. Procedure where net profits or market- 
value wrongly estimated. 

11. Procedure in .suii.s for mesne profits or 


Sections. 

account when amount decreed exceeds amount 
claimed. 

12. Decision of questions as to valuation. 

13. Refund of fee paid on memorandum of 
appeal. 

14. Refund of fee on application for review 
of judgment. 

15. Refund where Court reverses or modifies 
its former decision on ground of mistake. 

16. [Repealed.] 

17. Multifarious suits. 

18. Written examinations of complainants. 

19. Exemption of certain documents. 

CHAPTER III-A. 

Probates, Letters of Administration and 
Certificates of Administration. 
ig-A. Relief where too high a court-fee has 
been paid. 

19-B. Relief where debts due from a deceased 
person have been paid out of his estate. 

19-C. Relief in case of several grants. 

19-D. Probates declared valid as to trust- 
property though not covered by court-ice. 

19-E. Provision for case where too low a 
court-fee has been paid on probates, etc. 

19-F. Administrator to give proper security 
before letters stamped under section 19-E. 

19-G. Executors, etc., not pacing full court- 
fee on probates, etc., within six montlis after 
discover)’ of underpayment. 

19-H. Notice of applications for probate or 
letters of administration to be given to Revenue 
authorities, and procedure thereon. 

19-I. Payment of court-fees _ in respect of 
probates or letters of administration. 
lo-I. Recovery of penalties, etc. 

19-K. Sections 6 and 28 not to apply to 
probates or letters of administration. 

CHAPTER IV. 

Procfjs-Fees. 

20. Rules as to costs of processes. 

Confirmation and publication of rules- 

21. Tables of process-fees. 

22. Number of peons in Distnct and buD- 

ordinate Courts. .» i- ..1 email 

Number of peons in Mufassal Sm 

Cause Courts. _ ^ 

23. Number of peons in Revenue 

24. [Repealed.] 

CHAPTER V. 

Of the Mode op Levying Fbw- 
2r,. Collection of fees by 

26. Stamps to be renewal 

27. Rules for supply, number, rcne« 

keeping accounts of stamps. . ..piiyreceiv- 

28. Stamping documents inadvertently 

*^‘*29. Amended 

3b. Cancellation of stamp. 
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Sections. 

SCHEDULES. 

I. Ad valorem Fees. 

Table op Rates op ad valorem Fees 
Leviable on the iNsnrtrnoN op Suits. 


Sections. 

CHAPTER VI. 

Miscellaneous. 

31. [Repealed.] 

32. [Repealed.] 

33. Admission In criminal cases of docu- 
ments for which proper fee has not been paid. 

34. SaJe of stamps. 

35. Power to reduce or remit fees. 

36. Saving of fees to certain officers of High 
Courts. 


II. Fixed Fees. 

III. Form of Valuation. 

Annexure a. — Valuation op the Movable 

AND UlMOVABLE PROPERTY OP DECEASED. 

Annexure B. — Schedule op debts, etc. 

APPE.N'DIX. 


THE COURT-FEES ACT (VII OF 1870 ). » 


[iiM Alarch, 1870. 

CHAPTER I. 


Short title. 


Preliminary. 

I. This Act may be called The Court-Fees 
Act, 1870. 


LEG. REF. 

* For the Statement of Objects and Reasons, 
see Caztile of India, 1O69, Pt. V, p. 57 ; for 
proceedings in Council, see ibid., 1869, Supple- 
ment, pp. 1179 and 1462 ; ibid., 1870, Supple- 
ment, pp. 52, 378, .|2i, 427 and 434. 

For rules under the Act by the Fligh Court, 
Madras, Appellate Side, sec Fort St. George 
Gazette, Supplement, dated 20th December, 
1904, p. I, and for Civil Rules of Practice by 
the same. Court, under this Act, the Civil Pro- 
cedure Cx>dr and certain other Acts ; for 
observance of the Subordinate Civil (^)urts 
in that province, except the Small Cau.se Court 
at Madra.*!, sec ibid., 1905, Supplement, p. 1. 

Act \'II of 1870 has been declared in force 
— in Upper Burma generally (except the Shan 
.States) by (he Burma I.aws Act (XiII of 1898), 
S. 4 (i), Sch. I, Bur. Code ; in British Balu- 
i'hislan, by the British Baluchistan Laws 
Regulation fl of 1890), S. 3, Dal. Code ; in 
the Sonthal Parganas, by the Sonthal Parganas 
.Settlement Regulation (III of 1872), as 
ainendeii by the .Sonthal Parganas Justice and 
J.awi Regulation (III of 1B99), Ben. Code ; 
in the sub-dbision of.AnguI, by the Angul Dis- 
trict Regulation (I of 1894), S. 3, Ben. Code. 

It has further been declared, by notification 
under .S. 3 (a) of the Scheduled Districts Act 
(.WI of i 87.|), to be in force in the following 
Scheduled Districts, namely : — the District of 
Har.aribngh, Gazette of India, 1881, Pi. I, p. 507 ; 
the District of Lohardaga (now called the 
Ranchi District, sec Calcutta Gazette, 1899, 
Pt. I, p. 44 ; the District of I.ohardaga then 
included the present District of Palatnau, 
separated in 1894), see Gazette of India, 1881, 
Pt. I, p. 508 : the District of Manbhum, Gazette 
of India, 1881, Pt. I, p. 509; the P.aigana 
Dhalbhum in the District of Singbhum, 
Gazelle of India, 1881, Pt. I, p. 510 ; the Sche- 
duled Districts in Ganjam and Vizagapalam, 
see Gazette of India, i8g8, Pt. I, p. 869 ; ihe 
Tarai of the Province of Agra, see Gazette of 
India, 1876, Pi. I, p. 505. 

It has been extended by notification under 
S. 5 of the same Act to the Kolhan in the 
District of Singbhum, sec Gazette of India, 1907, 
Pt. 1 , p. O'iS and under Ss. 5 and ')*A of that 
Act to tiic following Scheduled Districts, 


namely : — the Garo Hills District, the Khasi 
and Jaintia Hill.s District, the ,\aga Hills Dis- 
trict, the North Cachar Sub-Division of the 
Cachar District, the Mikir Hill Tract in the 
Nowgong District and the Dibrugar Frontier 
Tract in the Lakhimpur District, provided 
that the .Act docs not apply to natives of tlicsc 
districts and tracts who are assessed to house- 
tax except in such places and cases .xs the Deputy 
Commissioner may withdraw from the operation 
of the exemption, see Assam Gazette, 1881, Pt. I, 
p. 861 ; Gazette of India, 1884, Pt. I. p. 164 ; 
the I.ushai Hills, with the same prosj.so, sec 
Gazette of India, 190.J, Pt. I, p. 913, and Assam 
Gazette, 1904, Pt. II, p. 787. 

The .Act came into |VTmancnt operation in 
.Aden on 1st April. 1878, see Bombay Government 
Gazelle, 1876, Pt. I, p, 956. 

It has been fl<^clared inapplicable to pro- 
ceedings before officers making a settlement, 
and in certain other ca.ses under the Sonthal 
Pargan.'is Settlement Regulation (HI of 1872), 
S. 8, as amended by the Sontlial Parg.-inas 
Justice and Laws Regulation (III of 1899), 
Ben. Code. 

The Act has been amended in Upf>er Burma 
by the l^prr Burma Civil Courts Regulation 
(I of 1896), S. 36, Bur. CkIc ; in the Punjab, 
by the Punjab CourLs Act (XV! 1 1 of 1884), 

S. 71* I*, and N. \\ . CxkIc ; and in Lower 
Bumta by the Ixiwcr Burma Courts Act (VI 
of 1900,) S. 47. 

NOTES. , 

Sec. 1 : Objects and Scope op the Act. 

The object of the Act Is not to .irm a litigant 
with a weapon of technicality but to secure 
revenue to the Stale and its provisions arc to 
be so construed. 43 B. 507=»:46 LA. 24 26 

M.L.J. 437 (P.C.). See also 22 L.W. 42 ; 34 
C.W.N. 1129. As to the imperative necessity 
to failhfullv follow the provisions of the Act, see 
1940 A.L.J. 891^1940 All. 55. Tlie Act not 
only prescribes the fees, but proridcs how these 
arc to be ascertained, how questions as to 
sufficiency of fees are to be determined, etc. 12 
A. i29 = (i89o) to .A.W.N. 39. See abo 32 M. 
305 ( 3 »o )=«9 M.L.J. 340 (F.B.). 

Construction op the Act. — The .Act is a 
fiscal enactment, and mu>t, in cases of doubt, 
be interpreted strictly in favour of the subject. 


2056 


The Civil Court Manual (Imperial Acts). 


Extent of Act. 


Commencement of Act. 


[S. 1 

It extends to the whole of British India * 

A -1 first day of 

April, 1870. ^ 


NOTES. 

39 C.L.J. 209 : 8 A. 438 ; 9 M. 148 (F.B.) ; 
23 Cr.L.J. 121 : 115 P.R. 1918^44 I.C. 261 

(F.H.). See nbo 54 M.L.J. 67 ; 43 C.W.N. 52 = 
1938 Cal. 7O5 ; 1933 A.L.J. 673=^1933 A. 488 
(KU.) ; «52 I.C. 244 =.i5 548 1934 P. 

571 (S.B.) ; I ', A.L. J. 163 3O I.C. 993 ; 14 

A.L.J. 850. 38 I.C. 877 ; 37 A. 159' 27 I.C. 
73« ; 34 239 5 I.C. 610 ; 34 C.W.N. 1 129 ; 
193a N. 73 : 1928 L. 113. Sec aUo the obser- 
vations of Justice Mahinood and Chief Justice 
Ldtre on tlie point in J2 ;\. 129 (1890) 10 

A.W.N. 39 (I-Mi.L The drafting of tlic .Vet is 
imperfect and unscientific and its interpretation 
gives rise to much difficulty. 4 P. 336 = 6 
I*.L. f. 2f')2 1923 P. 392. The Act must be 

taken as a whole and individual sections should 
not b<- considered by themselves in order to 
gi\ e etfcct to the legislative intent upon a parti- 
eiilar matter. 21 I.C. 502 -18 C.W.N. 121. 
I hough the Court-Fees Act is a fiscal enactment 
and its provisions have tliereforc to be strictly 
construed, yet they should not be so construed 
as to furni.sli a cliancc of escape and means of 
evasion. 13 Luck. 628 = 1937 O.W.N. 1186 = 
1938 O. I. See nUo 18 P.L.r. 438=1937 Pat. 
314. Practice of C^ourt though long established 
cannot override the cxprc.ss provisions of the Act. 
.SVc 12 A. 129 (1890) 10 A.W.N. 39 (F.B.). See 

nho I.C. .446 (Cal.) ; 43 B. 307 (P.C.) ; 27 C. 
308; 13 C.W .N. 813 at 821. Provisions of other 
statutes which arc in f>ari materia tiay be 
referred to, but when the Acts are different in 
their scope and character, they cannot be read 
together. -22 .M. 494 9 M.L.J. 37 ; 4 B. 513. 

I hus Limitation .Vet cannot be consulted. 20 
A. 719 > 22 .\I. 494 : 9 M. 134. I he special 
pr<»visions of tlje Land Acquisition .Vet should 
not be rxtencl<-cl by analogy to vary the pro- 
visions of the Court-Fees /Vet. 152 I.C. 24.}^ - 
15 P.L. r. 3.^8 1934 P. 371. In such an .Vet 

as the Court-Fees .Vet if there is ;i spei ial pro- 
vision wliich applies to a particular case then 
that special provision must be applied by the 
Court rather than some general classification 
in whic h the suit may also I>e inc luded whic h 
may be more favourable to (he plaintiff. 36 
L.W. 223 =1932 i\L 6 cj 3 63 M.I..J. 7G4. Ihc 
Art ought to Ik* liberally constru*-d. 1927 .M. 
>002 103 I.C;. 88t 34 M.L. L 67. .V.v aho 

132 I.Ck 244 >934 P. 371 (S.B.). 

OfEKATiON OP TiiK Ac 1. — Cour t-fcc* OH an 
application (for review) sliould be calculated 
according to the law in force when the appli- 
cation was filed. 1932 .V.L.J. cjoB 1933 ,V. 20. 
See aha ic).p) A.L.J. 904--- 1941 /Vll. >34. Noti- 
fication increasing Ckiurt-fees issued and publi.shrd 
<»n a ecrtaiii date in the ofticial Garcltc even if 
it was received at 5 p.m. after office hours, 
would apply to plaint.s filed c»n the same date 
earlier in the day, 45 M.L.J. 537 =46 M. 683 
(I'.B.). Plaint returned for presentation to 
propc-r Court — Court-Fees Act coming into 
force before actual presentation — Couri-fcc is 
payable under the new Act. 30 C.\V.N. 90 
= 91 I.C. 8()2 - 1926 C. 335. An amending 
Act passed subsequent to the filing of the docu- 


ment need not be taken into account. 1002 
A L.J. 908=1933 A. 20. See also 51 C. Vi6 
(Plaint originally filed with insufficient slamD). 
1 hough the operation of its provisions may 
result at some extraordinary situation, the Act 
must be construed as it stands. See 1941 ALL 
409^=1941 All. 357. 

Application of Act— Appeals.— W bnw7/, 
J* — The various section of the Court-Fees 
Act apply not only to suits but to appeals also. 
All the High Courts have always taken it for 
granted that appeals are valued in the same 
way a.s suits. 165 I.C. 972=44 L.W. 763= 
71 M.L.J. 677. Act docs not apply to cases 
coming before the ordinary original jurisdiction 
of High Court. 13 R. 156= 1935 R. 460. 

Determination of Court-fees under the 
Act, — In order to determine the amount of 
Court-fee payable in a suit, the Court has to look 
at and sec in each particular case what the 
nature of the relief claimed is, and for that 
purpose it must look at the allegations con- 
tained in the plaint. 2! C.W.N. 375=35 I.C. 
797. See also 15 L, 531 = 150 I.C. 994= '934 

L. 563 (F.B.) ; 40 C.L.J. 150=79 I.C. 982. 
In other words, the cause of action as stated 
in (he plaint must be seen, 20 C. 762=1928 

B. 476 ; 15 P. 386= i6t I.C. 706= 1936 P. 171. 
For purposes of calculation of Court-fee, the 
Court must lake the allegations in (he plaint 
to be prima facie correct ; and a plaintiff is 
entitled to insist that the Court-fee should be 
assessed on tlic basis on which he has framed 
his plaint although there might be room for 
suspicion that the plaint has been so drafted 
as to avoid inconvenient facts and the payment 
of a higher Court-fee. (1937) ' M.L.J. 572= 
43 L.W. 720=1937 Mad, 402. The Court- 
fee ha.s to be determined on the nature of the 
allegations in the plaint and not on what is 
set up or pleaded in the defence. 138 I.C. 
88 = >932 M. 409; 16 I.C. 773 (Sind); 35 

C. W.N. 942; 5 P. 631; 6 P. 506=1927 P. 
>.13. The Court should not ask itself whether 
tlic allegations made in the plaint arc true or 

probable. 64 M.L.J. 24 = '4' 1*9; 

M. 430. See also 30 I.C. 73 (Oudh) ; 16 I.C. 


f73 (Sind). The substance and not die 

language of the plaint miut be looked to 

l.a 79-38 M. 922, follovvmg 30 

.to C. ‘-,9=2. I.C. 404*..^" '932 M. ^5 



M. 2^8. But see 1928 M. 

that the law a lows - 

But see 1935 A.M.L.J. 4. must see 

Act is a fiscal enactment, p,.cuce 

i, is not evaded) It of .Is 


S. 1-A] 
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^[i-A. In this Act * the Appropriate Government ’ means, in relation to 
_ - . . - . fees or stamps relating to documents presented or to be 

Gwernment."^ Appropnatc presented before any officer serving under the Central 

Government, that Government, and in relation to any 
other fees or stamps, the Provincial Government.] 


LEG. REF. 

* Inserted by AIO., 1937. 

NOTES. 

or to permit a piaintifT to escape liability by a 
vague and indefinite statement of facts in the 
plaint, or to penalize him because he may 
possibly ask for a declaration which may be 
unnecessary. 18 P.L.T. 438-1937 Pat. 514. 
Mcirly asserting that a suit is a suit for adminis- 
tration docs not make it one, and if a party sues 
to recover an estate, the valuation of the suit 
must be the value of the estate he seeks to recover. 
1937 . Rang b.R. 426=1937 Rang. 455. The 
question of the proper court-fee payable in a 
suit is to be determined on the substance of the 
claim to be gathered from the whole of the 
plaint and not merely on the language of the 
relief claimed in the plaint. A Court ought not 
to allow itself to be deceived by the language 
used for evading the payment of proper court- 
fee by concealing the real purposes of the suit. 
13 Luck. 628=1937 O.W.N. 1186=1938 O. 
I (F.B.). tSee a/jo 63 M.L.J. 764. Thesubstance 
of the plaint and not merely the exact 
relief asked for, has to be looked into in 
order to determine the Court-fee payable on 
theplaint. 10 P. 432 130 I.C. 46= 1931 P. 78. 
It is the duty of Court to see that proper 
value is pul on the relic t laimcd. Where it 
is too small on the face of the plaint, the 
Court ian question the same. 21 I.C. 404 = 
40 C. 615. Ihe question whether Court-fee 
should be paid or not is a matter that is impor- 
tant from the point of view of Government 
alone. 133 I.C. 465=1931 A.L.J. 727=1931 
A. G59. rhe plaintiff's estimate of the value 
of land, if contrary to the section of the Court- 
Fees Act cannot be allowed to operate to the 
prejudice of the defendant at any stage of the 
suit. The defendant can object to the 
valuation whenever it is in his interest to do so. 
49 A. 398 - 25 A.L.J. 258=1927 A. 308. The 
Court-lee payable on a plaint in a suit and 
the forum of trial depend on the allegations 
made in tlic plaint and not on the defence 
set up by the defendant. If the plaintiff can 
prove his allegations he would be entitled to 
tlie relief on the lines that he has claimed, 
and the forum of trial is the Court in which he 
has brought the suit. I'hc fact ihat the defendant 
sets up a different title cannot alter tlic nature 
of the plaintiff's claim. If the facts are found 
to be iu pleaded by the defendant, the proper 
course is to dismiss the suit and not to convert 
the suit into another of a dilfercnt ch.'iracter. 
182 I.C. 178. Court-fee is paid on the relief 
available at the time of the institution of the suit, 
but if after its institution circumstances change 
and it becomes necessary for the plaintiff to 
ask for any further relief, it is always open to 
him to apply to the Court for amendment of 
tlie plaint by adding new relief and to offer 
to pay Court-fee thereon. 20 P.L.T. 818 

C.C.M.— 258 


= *939 P.'V.N. 61 = 1939 P- 2ig. Method 
provided in the Act for valuing property in 
suits should be followed. 1927 M. 825--= 105 
I.C. 171. Appeal liable to ad valorem Court- 
fee but not valued as such — Ad valorem fee 
should be levied before admission of apjx-al. See 
1937 Pat. 514=18 P.L.T. 438, As to refund 
of Ck)urt-fcc3, see under S. 13. 

Determination of — Compromise betwee.v 
PARTIES AND CouRT. — The qucstion of Court- 
fee cannot be settled by any compromise between 
the parties and the Court, in the absence of 
any one representing the fiscal authorities. 14 

L. 558= * 4 -} 636=1933 L. 905. See also 

•939 A. G59. 

Court-Fees and Limitation. — Where no 
Court-fee stamp was affixed to the copy of 
the order appealed against filed along with 
the memorandum of appical and in spite of 
the objection raised by the office the stamp 
was not affixed till long after the expiry of 
the period of limitation. Held, that the appeal 
was not properly presented within time. 147 
I.C. 343 = 35 P.L.R. 142=1934 L. 272. A 
memorandum of appeal presented to the Court 
of the DLsirict Judge under the law applicable 
to appeals, which has been transferred to the 
High Court on an appliration by the appellant, 
should bear court-fee stamp as prescribed for 
a memorandum of appeal presented to the 
High Court, 41 C.W.N. 10O3 --65 C.L.J. 499 
= •937 C. 514. 

JuRisDicmoN. — The Suits Valuation Act and 
the Court-Fees Act are purely fiscal enactments 
and they have no bearing on the question as 
to which is the proper Court for the institution 
of the suit having regard to the value of tlic 
property. 1932 A.L.J. 416=1932 A. 413. 
When a C^urt has finished with and disposal 
of a suit, it has no jurisdiction to take up the 
question of valuation of the suit for purposes of 
(^urt-fee or to direct the pa^rocni ol additional 
Court-fee. There is no provision of law autho- 
rizing such a procedure, .\n order for additional 
Court-fee made under such circumstances is 
u//r<2 vires. 1936 R.D. 390. If the deficient^- 
in the Court-fee in the lower Court is not made 
up, the appellate Court may refuse to prepare 
or sign its decree until the dcficienc>- is made 
up. 41 P.L.R. 491. See also 1939 Sind 279. 
There is no provision in the Court-Fees Act 
which justifies a process of attachment for 
recovery of courl-fccs .after die Court finally 
parts with seisin of a case. 140 I.C. 191 = 
1932 A.L.J. 165=1932 A. 31G. See also 1933 

M. W.N. 330=1934 A.L.J. 820. The only 
Court which can rectify an improper order as 
to Court-fee is the appellate Court and in cases 
where no appeal lies, the revisionalCourt. 81 
I.C. 56=1923 All. 

Court-Fee and Valuation Charts.— Charts 
showing the minimum values of lands of different 
classes in different parts of tlie district rnay 
be used for die purpose of S. 9 of the Court- 
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IS. 2 


“Chief Controlling Revenue 
authority “ defined. 


' 2 . In this Act, unless there is anything repug- 
nant in the subject or context, “ Chief Controlling 
Revenue authority ” means — 


(a) in the Presidency of Fort St. George *[The Presidency of Fort William 
in B( ngal] and the territories respectively under the administration of the Pro- 
vincial Governments of ^[Bihar and Orissa] and the North-Western Provinces* 
and the Chief Commissioner of Oudh — the Board of Revenue ; 


{h) in the Presidency of Bombay outside Sindh and the limits of the town 
of Bombay — a Revenue Commissioner ; 


(c) in Sind — the Commissioner ; 


{d) in the Punjab-^ and Burma, including Upper Burma — the Financial 
Commissioner ; and 

(r) elsewlierc — the Provincial Government or such officer as the ®[Pro- 
vincial Govaanment may, by notification in the ’[Official Gazette,] appoint in 
this behalf.) [Repealed by A. 0.] 


LEG. KEF. 

' S. 2 ha.s been oniiUcd as in force elsewhere 
tiian in Bengal by A.O., >937- 

* 'I Ilf words “ Tho Presidency of Fort William 
in Bengal ” were inserted by Act XXI\' of 
> 9 ' 7 - 

“1 he words “ Bihar and Orissa ” were suKsii- 
tiitfci lor the word “ Bengal “ by Act XXI\’ 
of 1917. 

•* '1 lifse Provinces are now known as the 
United Pro\'inres of Agra and Oudh and the 
l.ieutenant-Governor and Clhief Conunis-sioncr 
as the Lieutenant-Governor of those I*rovinccs, 
sfc Proclamation No. 9196, P., dated the aand 
Marcli, 1902 : Ofizelle oj Indui. 1902. Pt. I, p. 

and the United Provinces Designation 
Act (VII of 1902). 

As to the i\.-W.F. Province, sre (he N.- 
W.F. Province I.aw and Justice Regulation 

'‘Substituted by A.O., 1937 - 
(VII of 1901), S. <) (n (d) , P. and N.-W. Code. 

’For olficer appointed Ibr (i) the Island 
of Bombay, see Bnniboy Covernment 
1902, Pi. I. p. 3-, : (2) Baluchistan, see GozetU 
«/ h,dia. 1908. Pt. 1 . p. 309 anrf (3\'f he .Assam 
A'alley Districts anti certain parts of the distrit t 
of Caehar, see E. B. . 1 . O'nzeltf. 190",, I’t. I, 

P- 5 - 

NOTES. 

f'ees Act. But such charts cannot and must 
not be put upon the parties as though thev 
arc evitlence in themselves and any judicial 
olfirer acting in a jutlicial matter upon such 
charts is acting without evidence before him. 
33 C.VV.N. 9r,2 = 5t> C.L.J. 1(4. The Court- 
Fees Act provides that the C^ourt may issue a 
commission for local investigation but there is 
no provision for a chart issued by the District 
Court to the subordinate Court in which 
the valuation is set out of the various classes 
of lands in the Distret. 33 C.W.N. 8 .J 5~49 
C:.I,. j. 562=1929 C^al. 717. 

Ri-'FUND of C’oiTRT-FKK. — The Cxnirt can 
order a refund of Couri-fces (i) where the 
Ck)urt-fces Act applies, (2) where there is an 
excess payment by a mistake, and (3) where 
on account of a mistake of a Court a parly has 
been compelled to pay the Court-fees cither 


wholly or in part. Outside these cases the Court 
lias no authority to direct a refund. Thus 
.vherc an appeal is withdrawn and consequently 
dismissed, the appellant is not entitled to apply 
for a refund of the Court-fees paid on the memo- 
randum of appeal. 57 M. 1028=1934 M. 566 
= 67 M.L.J. 321. See also 159 I.C. 443=*935 
C. 707 : 1935 Pesh. 8; 46 L.W. 757 =(> 937 ) 
2 M.L.J. 788. Where on a memorandum of 
ippeal filed out of lime a conditional order 
vas made by the Court for its admission and 
he condition was not complied with by the 
ippcllant, he is not entitled to get a 

efund of Court-fees paid on the memo- 
mdum of appeal. 41 C. VV. N. 1184 The 
Jourt has inherent jurisdiction to order a refund 
)f court-fee even in cases which do not fall within 
is. 13. 14 .ind 15, Court-Fccs Act. \yhcre 
here has been no real trial of the mam imucs 
nvolvcd in the ease in Ixilh the Cou^rW below, 
he appellant is entitled to a refund of Court-rcc 
laid by him in the lower appellate ^ 

he memorandum of appeal. 41 “-L. • 79 

930 L. 257 - •S-cc also (i 939 ) « 

Vhcre a suit is properly filed m a Cnil ^ur9 

he plainHfr hein, .a. .he ..n,c 
0 mseitulc such suit, but in , f I 

he legislature ^^j^^^reli^f'dliimcd in the 

nv. away the right to the relie 

.it. the proper coui^ such circum- 

dopt IS to dismiss * "V ^ it, inherent 
lances the Court cann court-fee or 

owers to order the f ’ urt^Fees Act. 51 

rant a ecrlificate unde >^^^21940 Mad. 45 »- 

..W. 105=1940 ofaDDcaJ, is no* 

he District Court, as a f excess 

n.i.lcd to issue an order ^ of 

f Court-fees paid on the me ^ 

ppeal. Recovery of and the 

/ruittcr between the party 
:cvcnuc Authorities. . ^pj^fon the 

kiurt can do is to "rt.fy that in of 

mount paid A^d with the 

,r amount requir^ ,he 

jrtificate the party may go ^ 

t‘’"ee;;.'i^ca“"1» hoover -""f V « 
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5 . . 3 ) 


CHAPTER II. 

Fees in the High Courts and in the Courts of Small Causes at the 

Presidency-towns. 


3. The fees payable for the time being to the clerks and officers (other than 
, ,, . ^ sheriffs and attorneys) of the High Courts csta- 

blishcd by Letters Patent, by virtue of the power 
on >hc.r Ongmal S.d«. conferred by '[section .5 of the Indian High Courts 

Act, 1861, or section 107 of the Government of India Act, 1915] ^[or section 229 
of the Government of India Act, 1935.] 


LEG. REF. 

‘The words "Section 15 of the Indian 

High Courts Act *915” were substituted 

for tlie words " St. 24 and 25 Vic., Ch. 104, 
S. 15” by Act XXIV of 1917 

• Inserted by A.O., 1937. 

NOTES. 

where any person desires to make an application 
to the Revenue authorities for the refund of 
the fees paid in excess. 164 I.C. 639—1936 

R. 352. The plaintiff who was called upon 

to make good a deficiency in Court-fee, 
without having done so, made an application 
to the Court to permit her to withdraw the 
suit and for lilwrty to sue again. Her appli* 
tation was granted but subsequently an attach- 
ment of her property was ordered to enforce the 
payment of the aeficiency in Court-fee whereupon 
she paid. In revision, htld, that it was not open 
to a Court to issue an order of attachment for 
realisation of deficiency in Court-fee stamp. Hctd, 
furOitr that .as no order permitting the plaintiff 
to withdraw the suit and to bring a fresh suit 
could have been made on the basis of an in- 
sufficiently stamped plaint, which was liable to 
be rejected, the plaintiff had paid what was due 
from her and was, therefore, not entitled to get 
back the money. 152 I.C. «t6=i934 A.L.J. 
620 1934 A. 9O9. A plaintiff whose plaint 

is rejected for non-payment of deficit Court-fee 
within the time fixed by ihe CJourt is not entitled 
to an order of refund of the Court-fee paid by 
him oiiginally on his plaint. There is no 
specific provision for refund in such a case, 
and the Court lias no inherent jurisdiction to 
refund the Court-fee in such a case. 1937 A.L. I. 
481-1937 All. 505. 

Court-fee — Procedure over otiibr debts. — 
Court-fees form crown debts and is entitled to 
precedence over the debts of other creditors. 80 
I C. 935**925 Mad- 433 - 

Charge for Court-fefs in pauper suit 

Liadiutv of purchaser frou pauper. — The 
charge under O. 33, r. 10, C. P. Code, is created 
by law and a purchaser of a decree obtained 
by a pauper lakes it subject to the charge. Tlic 
charge however is only for the Couri-fcc and 
not fo/ the fees of the Govemmeni Pleader also. 
147 I.C. 75 *'*‘ 93 -f A. 438. Suit or appeal in 
Jorma pauperis — Review of judgment in — Appli- 
cation for — Court-fee — If payable. See 40 C. 
W.N. 1407. 

•• Hkitish India.” — See General Clauses Act, 

S. 3 (7). See also 9 B. 244 and notes under 
S. 3, C. P. Code. 

Secs. 3 and 4 : Scope of the Sections.— 
S. 4, Cx)url-Fecs Act, is imperative and enacts 
that no document of any kind shall be received 


unless it bears Court-Fees of the rcquisiic value. 
Though S. 149, C. P. Code, which was subse- 
quently introduced in the Code of Civil Pro- 
cedure, vests in the Courts a discretion as to 
whether appeals with insufficient Court-fee 
should be allowed to be received W’hcn proper 
Court-fees are paid within the time allowed 
by the Court, the discretion should be exercised 
on correct judicial principles, and not in a way 
so as to nullify ihr express provisions of S. 4 
of the Court-Fees Act. Gi C. 663- 38 C.W.N. 
650* *934 C. 659. S. 4 has no application to 
the ordinary' original civil and criminal juris- 
diction, or admiralty and matrimonial juris- 
dictions, etc., of the High Court. But S. 3 
enacts that the procedure laid down in Chapter 
V, S$. 25 to 28 for collections and the mode 
of levying the fees shall apply to the original 
jurisdiction as well as the appellate jurisdiction 
from the High Court .ind no Court-fee is leviable 
not applicable to I..cttcrs Patent appeal from the 
judgment of a single Judge of the High Court 
and no Court-fee is leviable thereon except 
Rs. 2 prescribed for an application to the High 
Court. 44 A. 13^19 .\.L.J. 677. See also 13 
R- ‘56 ; 1933 S. 148 (Income-tax Reference) ; 
45 M. 849-= 1922 \I. 421 ; 65 I.C. 673 ; 3 L. 
420 -1923 I.. 275; I P. 384=3 P.L.T. 194; 
nor to appeals under Agency Rules referred by 
Government to High Court for disposal. 22 
M. 162. A rea.sonably wide construction must 
be given to S. 3 and if a particular fee could 
have been imposed under the High Courts Act 
or the Government of India Act, it is payable 
in virtue of the power conferred by that Act 
within the meaning of the section, even although 
the High Court purported to impose the Icc 
under a pwwer derived from some other source. 
R. 204 of the Insolvency Rules (Calcutta) 
made under S. 112 of the Presidency Towns 
Insolvency Act could have been made by the 
High Court under the powers conferred on it 
by S. 15 of the Indian High Courts Act and the 
fees prescribed thereby arc accordingly covered 
by S. 3 of the Court-Fees .Act. 42 C.W.N. 

1 146-- 1938 Cal. 755. Suit transferred to High 
Court under Cl. 13 of the Letters Patent (.Mad.) 
from Presidency Small Cause Court — Deficiency 
must be paid according to Court-Fees .Act. 22 
L.W. 15 -91 I.C. 751= 1925 M. 1216. Where 
a suit is transferred from ibc City Civil Court to 
the High Court under Cl. 13 of the I.ctters 
Patent and tried by the High Court as 
a Court of extraordinary original jurisdiction, 
the C^url-fccs payable arc those in force in the 
High Court as a Court of Ordinary Original 
Jurisdiction (and not those payable under the 
Court-Fees .Act) as the case is cxprcs.sly govcnicd 
by S. 14 of tJie Madras City Civil Courts Act 
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[S. 4 

or chargeable in each of such Courts under No. n of the fir«t tvt 
7, 12, 14, [ ] 20 and 21 of the second schedule to this Act annexed ; 

Lrvy of fees in Presidency chargeable in the 

Small Cause Courts. t^ourts of Small Causes at the Presidency^towns * anH 

their several offices, ' * 

siiall be collected m manner hereinafter appearing. 

4- No document of any of the kinds specified in the first or second sche- 

Fccs on documents filed f M J chargeable with fees, 
etc., in High Courts in ihei^ exhibited or recorded in, or shall be 

extraordinary jurisdiction. received or furnished by, any of the said High Courts 

of it*; /‘vtr-. r ‘ coming before such Court in the exercise 

01 Its extraoidinary original civil jurisdiction; 

or in the excicise of its extraordinary original criminal jurisdiction ; 
or in the exercise of its jurisdiction as regards appeals from the ^[Judg- 

In their appellate juris- (other than judgments passed in the exercise 

diction. ^1 ihe ordinary original civil jurisdiction of the Court) 

jY one] or more Judges of the said Court, or of a 

Uivision Court. 

or in the exercise of its jurisdiction as regards appeals from the Courts 
suiiic'ct to Its superintendence ; 

.As C.ourts of reference and or in the exei CISC of its jurisdiction as a Court of 

reference or revision ; 

unless in respect of such document there be paid a fee of an amount not 
less than iliat indicated by either ol the said schedules as the proper fee for such 
document. 


5. ^Vhcn any difference arises between the officer whose duty it is to see 


LEG. REF. 

‘ Tlir number “ sixlcen ” was repealed by 
the Repealing and Amending Act XH of 

1801. 

' Sff the Presideney Small Cause Courts 
Art (XV of iRBj), Ch. X. 

’ 1 he words “ judgments (other than 

Court) ol one ” were substituted for the words 
“judgment of two” by .Act XIX of 1922. 

NOTES. 

(\TI of 1892). 132 I.C. 647=1931 M. 4r,7 

=-6c) M.L.J. 435. O. 7. R. II. C. P. Code, 
does not refer to a plaint which bears no stamp. 
Such a plaint must be rejected in accordance 
with the provisions of Ss. 4 and 6. 1930 N. 224. 

Sec. 4 : Mr.vtouANDt'M ok Apkkai.. — U nder 
S. 4, “ documents ” includes memorandum of 
appeal. 12 A. 129 (E.U.). Appeal should not 
be ent<rtained without payment of proper 
Court-fee. 30 I.C:. 379 (Pat.) : 3 P.L.J. 74 

42 I.C^ 67-, ; 2f) M. 2.f (memorandum of 

cross objections). Sre alto 1929 A. 75. The 
appeal is liable to be rejected if the deficiency 
i.s not made up W'ithin the period of limitation. 
tq-2.\ L. 401. Sff aho 46 I.C. 309 = 3 P.L.J. 
4^4: "0 EC. 700; 1930 N. 224. See also 

S. 28, infra. High Court has full power to 
refuse to accept a memorandum of appeal 
wlu-n it ha.s the endorsf-ment of the Stamp 
Reporter that the Court-fee is deficient. 50 
A. 9B0 - 1 18 I.Cb 228 -26 A.L. J. 1 199= 1929 A. 
7 . 5 - Under r. 19 of Chapter \T I of the Patna 
High Court Rules the Stamp Reporter would 
be required to take action if he found that a 
memorandum of appeal which was insufficientiy 


stamped had been accepted by mistake or 
Inadvertence as sufficiently stamped and it 
rannot be said that when the appeal is once 
idmittcd and registered the functions of the 
stamp Reporter are necessarily at an end* 
A'here the law was changed after the decision 
>f the Reporter by reason of a Bench decision 
»f the High Court and additional Court-fee 
vas sought to be levied under the later decision. 
{eld, that the action of the Stamp Reporter 
k'as valid in law. 14 P.L.T. 180. S. 4 is 
mperative in its terms. Filing of an appcal^on 
nsulficicnt Court-fee stamp, with the knowledge 
hat it is insufficient, with a view to save lirmtauon 
annot be .'illowcd. 119 EC. 700*19*9 I'* * 94 * 
'ee also 1930 N. 224. t, .. 

Applicability— Documents produced in ^oh 
:OURT UNDER InCOME-TAX AcT 0922), 

IS no mention of the Court-fee payable on 

reference under S. 66 
> be found in Schs. I and Court-Fc« Ac^, 

. 4 of that Act docs not apply 
reduced in a reference to tlie High^,* 
nder S. 35 , Income-tax Act, and 
0 Court-fee is chargeable on such 

15 I.C. 254*27 S.L.R. 243*1933 S. . 

5 : S»PE OF THE 

Mcr\aiions of Collins, C. J'* operation 

70). Conditions necessary for the 

the section. See 12 S. 5 

3 P-L.J. 9*-43 \-V!Jown thit thj 
n be applied, it must be . <■ covered 
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that any fee is paid under this chapter and any suitor 
to"„cc^.y t! attorney, as to the necessity of paying a fee or the 
amount of fee. amount thcrcot, the question shall, when the difference 

arises in any of the said High Courts, be referred to 
the taxing-ofTicer, whose decision thereon shall be final, except when the question 
is, in his opinion, one of general importance, in which case he shall refer it to the 
final decision of the Chief Justice of such High Court, or of such Judge of the 
High Court as the Chief Justice shall appoint either generally or specially in this 
behalf. 


When any such difference: arises in any of the said Courts of Small Causes 
the question shall be referred to the Clerk of the Court, whose decision thcreori 
shall be final , except when the question is, in his opinion, one of general importance 
in which case he shall refer it to the final decision of the first Judge of such Coin t. 

The Chief Justice shall declare who shall be taxing-oflicer within the meaning 
of the fii'st paragraph of this section. 


NOTES. 

upon a difference of opinion betw'cen a Court 
clerk and a suitor and upon formal reference to 
decide the dispute. The intention of S. 5 is 
merely to ensure that the question should be 
raised before the Taxing Officer, that he should 
bring his mind to bear on the question and 
decide it. 5a C. 871=29 C.W'.N. 879 = 1925 
C. laoi. See also 20 M. 398; 4.1. L.W. 763 = 
71 M.L.J. 677. S. 5 of the Act contemplates 
a decision of the I'axing Officer on the merits 
of the question. Where the 'faxing Officer 
declines to cniertuin the question and to decide 
it, his order cannot be considered to be one 
under S. 5, so as to operate as a bar to the 
question of Court-fee licing considered by the 
Court. 1933 A.L.J. 1537. fhe power of the 
Taxing Oflicer under S. 5 is not confined merely 
to ineinoninda of appeal filed in the High Court, 
but extends to deficiencies in stamp on a plaint 
or memorandum of appeal in the Courts below 
when the fact of detriment to the revenue 
is brought to his notice. 22 A.L.J. 1038 = 84 
l.C. 822=1925 A. 1O4. 'fhe decision of the 
'faxing Officer of the High Court holding 
that ad valorem fees arc payable in respect of 
a maticr is final under S. 5 of the Court-Fees 
Act and final for every purpose and cannot 
be impeached before the Court at the time of 
the hearing. I'etikalasubba Rao, O.C.J. — S. 
like several other sections, is undoubtedly 
defective, as it makes no provision for the Taxing 
Officer being compelled to refer the question 
to the Judge of the Court. 44 L.W. 783 = 71 
.M.L.J. 677. See also 14 P. 658=159 l.C. 4 = 
16 P.L.T. 433= <935 !*• 398- Under S. 5 it 
is competent to the Chief Justice lo refer a 
(lisputc re : Court-fee between a suitor or his 
attorney and the Officer of the Court, to the 
decision of a particular Judge of the High Court. 
45 M. 849*-43 .M.L.J. 436=1922 M. 421. 

See also 71 M.L.J. 677. The decision of such 
Judge is final. 1927 H. 6.13 = 52 B. 61 = 106 
l.C. 66 (2). It is not proper for ajudge to whom 
a Court-fee mailer is referred to refer the matter 
to a Bench. 3 P. 146 = 75 l.C. 871. Nor has 
the Division Bench jurisdiction to decide the 
reference. 33 A. 20*7 A.L.J. 842 (30 .M. 96, 
Foil.) A Division Bench of the High Court 
has no jurisdiction to reopen the valuation of 
the appeal after it is admitted. 4 P.L.J. 700 = 
52 l.C. 508. S. 5 does not give the High 


revision. 4 P.L.J. 
92 = 43 l.C. 521 ; 
131 ; 12 A. 129 ; 
= 53 M.L.J. 457 


Court Judge, deputed for the purpose of dealing 
with the questions of Court-fees under S c 
to decide questions with regard to sufficienev 
of Court-fees paid in Subordinate Courts He 
has jurisdiction only to deal wiih quesiions 
relating to Court-fees in the High Court 12 
K. 335^ <934 268. It is not within ihc 

province of a taxing Judge of the High Court 
under S. 5 to say whether ihe trial Cx.urt oueht 
to have required payment of ad valorem Court 
fee before the trial of the suit, while holdiri? 
that an appeal in that suit is liable to ad valorem 
Court-fee. 18 P.L.T. 438=16 P. 49, . 

I'lNALm' or THE Decision op tup 'Faxinc 
Opiicer.— .\ dcci.sion of ihc Ta.\ing Officer 
is final and is not open to appeal, review or 

l 3 P.L.J. 

60 C.L.J. 201 =.39 C.W..\. 
105 l.C 119= <927 M. 940 

3I9 ._ It is final both as to the category' under 
winch the suit falls and (he amount of the fee 
payable by the suitor. 12 A. 129 ; 22 A W V 
214 : 32 A. 19 = 6 A.L.J. 972^4 l.C. rU . “ ■ 

•rt, ‘17’ though wrongly given. 

Ihe Bench hcanng appe.il will not interfere 
with It. 2 P. 919=5 P.LT I 

2 P. .98-4 P.L.T. 71 ;% p. 336 = 07 I C .27 = 

29 CU..N. 89=192,5 a . 201. The ren^dy 

m » ‘n move the 

^ard of Revenue to grant a refund. ,926 

I. .47. a/id 39 P.R. ,^07. 'fhe clfcct of 

a wrong decision, however, by the TaxincJ 

Officer cannot be to prejudice the rights of r ^ 

parties. <5 A. 1 17= 13 A. W.N. {1893) 45 

OnjEonoNS as to IssuppiaENO' <jp (u\vrt 
PEE.— When once the 'Faxing Officer has decided 
the amount of Court-fee no objection can be 
taken by the respondent at the time of Jicaring 
20 .M 398 ; 20 A. M at ,7. Where, however 
no reference under b. 5 h:is been made at all 
the Court hcanng the api>eal must decide surh 
question. 47 A. 7.56 = 23 A.L.J. 725. also 
20 M. 328; 37 C. 914; a, M. .^.6 , 

case where there has been no decision by the 
faxing Officer under b. 5, the Court is not 
prcchidcd from taking notice at the hearing of 
the dchcicncy m the stamp duty. 1020 \f cr.!, 

= 58 M.L.J. 497. abo 12 R. 335=I934^R. 
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CHAPTER III. 

Fees in other Courts and in Public Offices, 


fS. 6 


6. Except in the Courts hereinbefore mentioned, no document of anvof 

Frr^ on documents filed. A ^^^rgeable in the first or second 

etc., in Mufassal Courts or in wC e u e to this A^ annexed shall be filed, exhibited 
public offices. or recorded in any Court of Justice, or shall be received 

r , , tu I lurnishcd by any public officer, unless in respect 

o'- such document the.c be paid a fee of an amount not less than that indicated 
by cither of the said schedules as the proper fee for such document. 


NOTES. 

Taxing OrncFR — Jurisdiction. — The juris- 
diction of the Taxinsf Officer is limited to ca.scs 
in whicli it is alleged that a document filed, 
exhibited or received in the High Court is not 
sufficiently stamped. It does not extend to 
cases in svhich it is alleged that a party paid 
insuffi* ient Court-fee on his plaint or memo- 
randum of appeal in the lower appellate Court. 
'l‘o this class of cases, S. 12 (li) is clearly appli- 
cable. 1934 A.L.J. 957 = >50 I-C. 653=1934 
A. B05. t he jurisdiction of the 'faxing Officer 
of the High Court is confined to the question 
of Court-fee on the memorandum of appeal 
in the High Court only and he cannot decide the 
question of proper Court-fee payable in the 
Clourts below. That has to be decided by 
the Court itself. 165 I.C. 213--17 P.L.T. 677. 
Ta.xing Officer of (he High Court is the Regisirar 
on the Appellate Side. 37 C. 914 - U I.C. 
114",. In Madras, the Registrar svas the rx 
ojficin 'faxing Officer — Fort St. George Gazette, 
29th September ipir), ft. H, p. 1769. But 
under a recent Notification the Ma.stcr has been 
appointed as the Taxing Officer. The Deputy 
Registrar is not the 'faxing Officer and his order 
is not final under tlic section, 'fhe question 
derided by him can hr raised at the hearing 
of the appeal. 37 Cb 914 B I.Cb 1145. But 
see also 12 R. 335 1934 

PowF-RS Gh IMF f.wiNG Ofuckr. — fo deter- 
mine the amount of Courl-fcc payable, the 
'faxing Ofiicer has power to investigate for 
himself the proper valuation of the appeal. 
He can take evidence for that purpose and 
should not exercise his powers in a summary 
manner. 4 P. 336 = 6 P.L.T. 262. A taxing 
Judge is bound to follow the law as laid down 
by a Divi.sion Bench of the High Court, whether 
he is acting administratively or judicially. 42 
P.L.R. toi. 

CoLl.FCTION OF FEE ON APPEAI. RY ,StaMP 
Reporter — Subsequent decision by HioiiCourt 
— Under R. 19 of Chapter \TI of the Patna 
High Court Rules the Stamp Re|K)rter would 
be required to take action if he found that a 
memorandum of appeal which was insufficiently 
stamped had been accepted by mistake or 
naidvcrtcnce as sufficiently stamped and it 
cannot be .said that when the appeal is once 
admitted and registered the functions of the 
Stamp Reporter arc necessarily at an end. Where 
the law was changed after the decision of the 
Reporter by reason of a Bench Incision of 
the High Court and additional Court-fee was 
sought to be levied under the later decision. 
Held, that the action of the Stamp Reporter 
was valid in law. 12 P. 694=14 P-L.T. 180= 
*933 P- 234. 


Report op Stamp Reporter — No objection 
IN TIME — Power op Court nevertheless to 
overrule report. — Though in view of R. ir 
of Allahabad High Court Rules, Ch. Ill, it is 
not open to the advocate or the parly to question 
the accuracy of the report of the Stamp Reporter ; 
if it has not been made within three weeks from 
the date of the report, it does not and cannot 
prevent the Court from overruling his report 
or entering a question of the sufficiency of the 
Couri-fce. 1933 A.L.J. 1537. 

Sec. 6 : Documents. — A memorandum of 
appeal is a document within the meaning of 
this section, as also a plaint, and an application 
for review. 12 A. 57=A.W.N. (1889) 197. 
In a case to which S. 17 applies, S. 6 is con- 
trolled by S. 17. 141 I.C. 533 (i)=i933 M. 

1 76. Documents not requir^ to be stamped, 
jfe Ss. 33 and i^, infra. Application not required 
to be in writing does not fall within the section. 

2 N.W.P. 418. Thus an application by an 
auction-purchaser for a certificate of sale need 
bear no stamp. 13 B. 670. So also an appli- 
cation for is.sue of succession certificate. 17 
W.R. 489. As to Court-fee on application for 
letter of administration, see 154 I.C. 722=1935 
A. 449. Also an application for refund of 
stamp duty. 9 W.R. 357; 1932 A.L.J. 601 = 
1932 A. 590. No additional Court-fees are 
payable on a plaint returned for presentation 
to the proper Court. 8 B. 313. See also i B. 
538 : 7 C. 157 ; 2 A. 357 - When a suit properly 
insfiiutcd before the Settlement Omccr with- 
out a Court-fee under S. 8 of Reg. HI oi 
1B72 was under S. 5 of the Regulation irans- 
ferred to the Civil Court, no insutution 
Courl-fcc had to be paid in the Civil Court 
also. 12 C.W.N. 9 * 7 - Under the ® 

certificate under Act XL of 1858 ^nnot come 
into existence until the person, who 6 m the 
permission of the Court to obtain it, dc^Mts 
the requisite amount of stamp V 

542. A document not proi^rly slam^^w 

not a nullity. 193® Inking into 

ffi^"al!eg^ion?'in'the plain^Jn ? s^;* whf 

i:=i£C'.£.s::.r^iS£S; 

i" S 

the suit m substance is not wha 

“ Furnished.”— *7 docum^“ 

to payment of stamp dug^on _ 


insufficiently ***"’P*^' September, 

cause of action arose on 24“* P 


tgi9‘ 
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Computation of fees payable 
in certain suits — 


7 . The amount of fee payable under this Act in 
the suits ^ next hereinafter mentioned shall be com- 
puted as follows : — 


LEG. REF. 

' For the amount of fee payable in certain 
suits and proceedings under the Agra Tenancy 
Act (U. P. Act II of 1901), ste S. 170 of that 
Act, U. P. Code. 


NOTES. 

and the suit was filed on iith October, 1932, 
that is, on the day of the opening of the Courts 
after the long vacation. The plaint was stamped 
with a Court-fee stamp of Rs. 4 instead of Rs. 
39, and on the office report the Court ordered 
that the deficiency should be made good within 
two days. The deficiency wa.s made good on 
13th October, 1932, and the suit was then 
registered. Held, that although the Court-fee 
had not been paid on iith October, 1932, the 
order of the Court passed under S. 149 allowing 
the plaintiff two days in which to make good the 
deficiency undoubtedly had the effect of giving 
the plaint the same force and effect as if such 
fee had been paid in the first instance. 1934 
A.L.J. 533=1934 A. iGo. Document in- 
sufficiently stamped— Rejection of — Powers of 
single judge of High Court. See 157 I.C. 347 

•935 A. 620—1935 A.L.J. C81 (F.U.). 

Sec. 6, IS, 14 and 15. — Refund of Q)urt-fee 
— Limitations on the inhereeit power of Court. 
See 157 I.C. 443 C2 C.L.J. 298— 1935 C. 707. 

Secs- C and 17. — In a case to which S. 
applies S. 6 is controlled by S. 17.37 L.W. 74 

•933 >73 = 65 M L.J. 252. 

Secs. 6 and 28. — Any conflict between S. G 
of the Court-Fees and Act, S. 149, C.P. Code is 
resolved In- S. 28 of the Cour-Fces Act. When 
an insufficiently stamped memorandum of 
appeal is received and comes before the Court, 
it falls to be dealt with under S. 149, C. P. 
Code, read with S. 28 of the Court-Fees Act. 
The Court acting under .S. 149, C. P. Code, 
may reject the mrinorandum os inadmissible 
in cases in which it secs no good ground for 
extension of time to make good the deficiency 
or merely return it. In either case representation 
with proper Court-fee is not precluacd. I.L.R. 
(1941) Nag. 467»I941 N.L.J. 258=1941 Nag. 

22U. 

Sec. 6-A (as amended by United Provinces 
Act XIX of 1938). — When an ap{>eal lies 
against an order directing payment of Court- 
fee, incidental orders which lead up to it can be 
set right. I.L.R. (1941) A. 558 - 1941 O.W.N. 
704 1941 A. 298. The right of appeal given 

to a suitor under S. 6-A of U. P. Act XIX of 
1938 is a part of procedure relating to deter- 
mination of Court-tec and is purely a matter 
in which tlic Crown is interested and in which 
neitiier the plaintiff nor the defendant has 
such a vested right as cannot be affected by a 
subsequent enaclnicnt. The Act XIX of 1938, 
which allows an appeal against the order de- 
manding Court-fee does not take away any 
right tvliich was vested in the plaintiff on (he 
date when he filed (he plaint, it only confers 
U(X)ii him new right, and it does not lake away 
any right which was vested in the defendant 
either. The defendant has no vested right in 
tlic procedure by which the proper Court is 


determined. A change in procedure cannot 
be said to deprive him of any vested right. 
Where in respect of a suit filed before the Act 
XIX of [938 came into force, an order for 
payment of Court-fee is passed subsequent to 
the Act coming into force, the right of appeal 
under S. 6-A is available to ihc aggrieved 
party. I.L.R. (1941) A. 558=t94t A.L.J 
376=1941 O.W.N. 7*^4= •94> A. 298. When? 
on an objection as to Court-fee paid being raised 
(he Court decides the nuestion of Court-fee 
along with the merits of the case and cmlxjdics 
everything in a single judgment and adds a 
direction that the decree is to be drawn up 
after the deficiency is made good, the procedure 
adopted by the Ck)urt is in flagrant violation of 
the provisions of the Court-Fees Act. Where 
the plaintiff in .such a case does not make good 
thcdcficiency and appeals the appeal is an appeal 
against an order in accordance with S. G-A 
Couri-fecs .-Xct and not against a decree under 
S. 96, C. P. Code, for no decree has been drawn 
up in the case. 1940 0..\. 1168 - 1941 a. 

Secs. 6-B and 6-C : REFERt.vcE bv waoif 
coMPETE.vr— Cim-F Inspector op Sta.ups how 
TO MOVE High Court.— Under S. 6-C Court 
Fec.s Act It is only the Chief Controlling Revenue 
Authonty that is given the power to make a 
reference to the High Court. The Chief Ins- 
pector cannot make a reference under that 
section. He is only entitled under S. G-B 
within the prc*scribed period to move the pres 
cribed Court “ by an application in writing ” for 
revision. A letter sent by the Chief Inspector 
containing a statement of his opinion and not 
bearing a stamp cannot be comidcred to be an 
application in writing for revision under S 6-B 

A^369 487 1941* 


Sec. 7 : Scope of the Sectjon.— S. 7 states 
the various processes by which the values in 
different suits arc to be ascertained and the 
schedule then applies the proper Court-fee to 
these values. 6 IM.L.R. 164 = 8 IC jiae 
Once the value of a relief is ascertained for 
purposes of a plaint, the first schedule rates 
the reltff at the same value for purposes of 
appeal. Jhr value of the same relief remains 
unchanged all through the succeeding staees 
though the appea is made against its grant or 
Its refusal by the lower Court. [Ibid,) See also 
• 933 N- 362 ; 49 I.C. 962 (P.) ; 30 m.l f 
4";^. 39 M- 725. . The value of the suit ihi' 
artificially ascertained is quite distinct from 
valuation for jurisdiction although it may be 
the same in many cases. 5 C. 48 q = ,i O I R 
491 ; 4 B. 515; 15 C. 104; 12 BLR itc 
(Nolc)= 18 W.R 109. See Suits Valuation Act 
The provisions of S. 7 are applicable equallv 
to appeals as to original suits. But the Court 
fee payable in appeal need not be the same J 
in the sun ^ the nature of the litigation mav 
changed in appeal. 25 O.C. 30=1922 
O. 82. In suns to obtain a declarators- deerr^ 
or order where consequential relief is prayed for 
and in suits to obtain an injunction, where r K ’ 
&ur. find, >hc relief claijcd a, 

It IS under O. VII, r. it (A), entitled to require 
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(i) In suits for money (including suits for damages or compensation, or 
for money ; arrears of maintenance of annuities, or of other sums 

payable periodically) — according to the amount claimed : 


NOTES. 

the plaintiff to correct the valuation stated 
by him in accordance with the provisions of 
S. 7. Court-Fees Act, But so long as there 
arc no rules framed under S. 9, Suits Valuation 
Act (VU of t8B7). the Court would have no 
standard before it on which it may regard the 
plaintiff’s valuation as an under-valuation, 
and its powers of correction would have to be 
exercised on that footing. 6t C. 796-— 38 C.W.N. 
rj89=i934 448 (F.B.). Sre 149 I.C. 

i09=i«)34 P. 234. See also eases cited under 
Sell. I, .\rt. I. on the point. The application 
of any particular clause of S. 7 must depend 
on the substanc(* of ilic claim and not on the 
mere words used in the plaint. 1925 M. 248 
- f>i I.C. 709 30 M.L.J. 406; 29 L.W. 584. 

C!ouri-fec is payable on the footing of the plaint 
and not on what is afterwards decided by the 
Court. 79 I.C. 913 ') P.L.T. 655. 

Oi’tRAitoN OF Amending Acts. — Where a 
suit for injuru tic>n i.s filed before the amendment 
o{ the Clourt-Frcs Act, by U. P. Art XIX of 
1938 and court-fee paid according to the law 
then in force but a second appeal is filed after 
the amendment, on a question as to the court- 
fee payable on the appeal, it was held that it 
was the amount mentioned in the plaint which 
was tlie basis of valuation and that one must 
look back to the date of the institution of the suit 
to a.seertain it. I.L.K. (i 94 ®) 793 * 94 ^ 

,\.L.I. 904 1941 A. 134. See also 1941 A.L.J. 

378 ■ 1941 O.W.X. 704 1941 A. 298. 

See. 7, Cl. (i) : ScofE and .Xiti jcation. — 
'I his c lause has no application to suits or appeals 
in \vhi(h no amount is claimed. 30 M. 96 

i(i M.I..J. 4:', 8. Suits for recovery of money 
by tlie sale of mortgaged property fall under 
this riause and not under cl. (ix) . 30 A. 103 ; 

r-jB C. 829 1931 C. 159 ; 18 B. 098 : 7 Bom. 

i..R. lO-p co-mortgagee suing to recover 
his individual share in the mortgage must value 
his suit according to the full amount due under 
the deed and cannot value it according to his 
own share. One of .several co-mortgagees 
who arc in the position of lenant.s-in-rommon 
can sue to recover his own share of the mortgage 
debt, provided he makes his co-mortgagors 
defendants, if they refuse to join him as plaintiffs. 
He must ask for a preliminary mortgage decree 
in respect of the entire debt : hr has to a.sk 
the Court to decide what is due on the mortgage 
as a whole and to fix a period for redemption 
of the mortgaged properly in its entirety, as 
there ran be no reclempticni in part. The 
plaint must be stamped accordingly on the 
value of entire mortgage-debt under .S. 7 (i) 
of the Act ; which is also the valuation for 
purposes of jurisdiction under S. 8 of the Suits 
Valuation Act. This principle applic-S also to 
the rase of a charge on immo\’able property. 

54 I..W. 679 = (t94i) 2 M.L.J. oflG (1939 W- 

g86) overrulcfl. Sub-tnorfRagr --Suit by sub- 
mortgagee impleading original mortgagor also 
— Prayer for sale of the properties mortga^d 
under original mortgage — Ccjurt-fcc is payable 
on original mortgage amount not sub-mortgage 


amount. 1937 M.W.N. 1040. The stamp 
on a plaint on an instalment bond should be 
calculated not on the amount of the whole bond 
but on the amount claimed in the suit. a. 
W.R. 12. ^ 

What are Money Suits. — A suit for the 
balance due on a commission agency account 
is a money suit under S. 7 (i). 64 I.C. 626= 
15 S.L.R. 82. See also 18 B. 6g6. Also a suit 
for a definite sum as commission. 1928 B. 
476. So also a suit for arrears of maintenance 
in which no declaration as to future maintenance 
is asked for. 87 I.C. 911 = 1925 N. 435 ; 42 A. 
356. A suit for arrears of maintenance. 1927 
O. 623. See also 149 I.C. 982 = 1934 L. 150. 
A suit to obtain a declaration that the plaintiff 
is the sole and exclusive owner of G. P. Notes 
which arc not mature for payment is not a suit 
for recovery of money. As such S. 7 (i) does 
not apply to such a suit. 188 I.C. 471 = 1940 
Lah. 28. A suit for an order that the defendant 
should specifically perform a contract of guarantee 
or for compensation for breach of the contract 
falls under Cl. (1). Bom.P.J. (1890) p. 204. 
5 ’r<' <1/50 2 R. .j 62= 1925 R. 65; 47 I.C. 992. 
A suit for specific movable property of different 
kinds or their value as compensation, must be 
stamped under S. 7 (i) on the total value of the 
claim. 3 A. 131. Suit for an ascertained 
sum of cesses is governed by this clause (ib 
II P.L.T. 619. Also a suit for rent accrued 
due. 42 A.' 353 = 55 LC. 809; '7 ‘W; 

As to suit for enhancement ofrent, Oi 5 '3 
= 38 C.W.N. 527-J934 C. 674. A suit for 
taking of accounts of the assets and income ot 
the joint family property for the purposes ot 
partition of the share of the outstandings after 
taking accounts, is not a claim for money go\ erne 
by S.^ 7 (i). so far as the a-wets of the family or 
even such funds as may be found to be m he 
possession of the defendants on the taking of the 
lie-counts are concerned, and the Court cannot 
refuse to accept the plaintiff s ''J" 

on the ground that it is arbitrary. 165 LC. 4^2 

(2)= 1936 M.W.N. 401 = 1936 M. 562. See'.tso 
Iro I.C. 935- 70 

accounts, the mere fact ^hat me P. . f 
in the plaint to the aewunt set y 

wherein it is jfonhrdefcndnnt. would 

not convert the suit mto « 

a specific sum on that amount. 

?b'“l C. 8 ^?" M. 5=5. 

*^SurT FOR M^nf. S; 

profits falls under thi.s rt-fee should 

Cl (6) of Art. 17 , Sch. 'jf “„,pccdent w 

be paid on the amount clatrned a 

the suit. 13 C.W.N. ' 5 ^ . ■ ,'6,5 I.C. 97*^ 

I P.L.W. 78* “40 Court^ 

.41 L.W. 763=7' claimed 

iKcd be paid on the amount n 

^u'n. .0 The ...i.- '5 
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(n) In suits for maintenaocc and annuities or other sums payable periodically 

— according to the value of the subject-matter of the 
for maintenance and ^nd such value shall be deemed to be ten times the 

* • 9 

annuities ; amount claimed to be payable for one year. 

(Hi) In suits for movable property other than money, where the subjcct- 
for movable property hav- matter has a market-value — according to such value 
ing a market-value ; at the date of presenting the plaint ; 

(to) In suits — 


NOTES. 

and the mesne profits. i6 M. 310. See also 
^3 M. 84 ; 43 I.C. 96a. 

Sec. 7, Cl. (ii).— Suits for declaration of 
right to periodical payment fall under the 
clause. 4a A. 353= *8 A.L.J. 328=»55 I.C. 
809. If in addition to such declaration, arrears 
arc claimed, Court-fee must be paid also on such 
claim under cl. (1). Ibid. See also 24 B. 386 = 
163 I.C. 471=1936 M. 388 = 70 M.L.J. 128. 

Where a suit is to secure a certain sum as arrears 
of annuity and also to call upon the defendant 
to furnish security for the payment of a certain 
sum per mensem the second part of the prayer is 

chargeable under S. 7 (•*)• 188G A.W.N. 228. A 

suit to obtain a reduction in the amount of 
maintenance decreed to a Hindu widow on a 
change of circumstances does not come under 
the clause and may be presented on a Court- 
fee stamp of Rs. to. 24 B. 386 = 2 Bom.L.R. 
191. See also 1 A. 594.! 59 '59=69 M.L.J. 

1202-- 1935 M. 655. Suit by A against Ii and C 
for a declaration of title to certain property and 
injunction restraining C from paying and Ii 
from receiving an allowance of Rs. 2,400 a year 
out of llic income thereof falls under S. 7, cl. 

4 (f) and (</) and not under S. 7, cl. (a). 17 B. 
56. 

OriiiiR Sums payable Periodically. — Re : 
Court-fee payable for suits for arrears of main- 
tenance, see 1 Luck. 648. See also Madras 
Amending Act V of 1922. In construing S. 7, 
cl. (ii) the expression ** Other sums payable 
periodically ” must be limited by the specific 
words precede it. Court-fee on a suit for 
assessment of rent and recovery of a specific 
sum of money as damages for use and occupation 
should be computed under cl. (ia) (r) of S. 7. 
51 I.C. 15=4 P.L.J. 56'. But see 59 C. 997 = 
55 C.L.J. 303=1932 C. 674. On this section, 
see also 40 C.W.N. 1 149* 

Sec. 7. Cl. (iii). — A suit for the recovery of 
movable properly pledged falls under this 
clause. See D.C.R. (Central Provinces) Part V, 
p. 3. Bonds have a certain market-value. 

A suit for bonds must be valued according to 
the amount secured by them and not on the 
value of the stamp paper. 10 P.R. 1871. See 
also 4 C. 322 = 3 C.L.R. 375- 

Sec. 7, Cl. (tv), Court-Fees Act, must be 
read with O. 7, r. 11 (6), C. P. Code. S. 7 (fr) 
simply means that the relief sought is to be 
valued in the plaint or memorandum of appeal 
by the plaintiff. (i933 8. 322; 1931 S. 15 
and '934 6^* 448» Rel. on.) 161 I.C. 384“* 

] 936 35* 

Bengal Amendment Act, Sec. 8-C.— In Bengal 
S. 7, cl. {iv) is subject to S. 8-G of Court-Fees 
Bengal Amendment Act, 1935. 68 C.L.J. 144 
See also 44 C.W.N. 59' = '940 Cal. 560; .^4 
C.C.M.— 259 


C.W.N. 745. (For recent cases bearing on 
Ben. Am- Act, S. 8-C, see 41 C.W.N. 1339 1937 

C. 748; 42 C.W.N. 504 = 1938 C. 865; 43 
C.W.N. 167; I.L.R. (1939) 2 Cal. 20-1939 
C. 743 ; 44 C.W.N. 745=1940 Cal. 451 ; I.L.R. 
(1940) I Cal. 409=1940 C. 482; 68 C.L.J. 
144; 42 C.W.N. 315; 1941 Cal. 509; 42 

C.U'.N. 614 -1939 Cal. 265.] 

Plaintife’s right to rut itis own Valua- 
tion IN Suits coming under the Clause. — 
“ The nature of the suits comprivrd in the 
six articles of the clause which in some instances 
renders it impossible, and in otjicn either 
impos.siblc or generally extremely difficult 
to lay down even approximately fair ad valorem 
scale as a mcarts of fixing the Court-fee in such 
suits would appear fully to account for the 
legislature leaving it to the plaintiff to name 
the valuation.” Per Westropfi, C. .7-. in 2 B. 219, 
There is a conflict of rulings as to whether the 
Court has power to question or interfere with 
the plaintiff’s valuation or whether the Court 
is bound to accept the valuation of (he plaintiff 
however arbitrary it may be. The Calcutta 
High Court is of the view that it was never 
intended Uiat the plaintiff sliuuld assign an 
arbitrary value and tJiat if he puts an arbitrarily 
low value, it is open to the Court to determine 
the true value. 40 C. 245—15 C.L.J. 194= 
17 C.W.N. 591; II C.W.N. 705=6 C.L.J. 
.127. See also 31 C. 301 ; 14 C.L.J. 47 = 15 

C.W.N. 823; 40 C.L.J. 150 = 79 I.C. ^2 = 

1924 C. 969; 27 C.W.N. 627-S.86 I.C. 853 = 

1925 C. 814. But see 27 C.W.N. 457- 1923 C. 
329; 33 C.W.N. 231 (23 C.W.N. 753, P.C. 
Rel. on.) The Patna High Court and Uic 
.Allahabad High Court arc of the same view. 

2 P. 198 = 4 P.L.T. 71 ; 56 I.C. 316=4 P.L.J. 
703; 41 I.C. 95 = 2 P.L.W. 173; 5 p.L.j! 
394; 131 I.C. 808=1931 P. 195; 36 A. 500 
= 12 A.L.J. 844=24 I.C. 679* But the Bombay 
and Madras High Courts hold that the plaintifT 
has ihc right to put his own valuation on the 
claim and that the Court c^innot revise such 
valuation. 44 B. 331-^22 Bom.L.R. 289; 33 

B. 307=11 Btim.L.R. 30. See also 2 B. 219 
cited iti/ra and 17 U. 56 ; 23 M. 490=10 M.L.J. 
240; 38 .M. 922 = 28 M.L.J. 118=28 I.C. 79 
See also 27 M. 480; 30 M. 18; 24 M.L.J. 
233 (F.B.). The Privy Council ruling in 23 

C. W.N. 753 = 43 B. 376 would seem to support 
this view. There it was held that where a plaintiff 
sues for a declaratory decree and asks for conse- 
quential relief, then for purposes of Court-fee 
and for purposes of jurisdiction, it is tljc value 
that the plaiatilf puts upon the plaint that 
determines both. See also 33 C.W.N. 231 ; 

68 C.L.J. 14.^. In Punjab also the Court clocs 
not interfere with plaintiff's valuation of the 
suit. 1922 L. 236; III P.R. 1913 = 22 I.C. 
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for movable property of 
no market-value ; 

to enforce a right to share 
in joint family property ; 


(a) for movable property where the subiect- 
matter has no market-value, as, for instance, in the 
case ot documents relating to title, 

(b) to enforce the right to share in any pro- 
perty on the ground that it is joint family property, 



NOTES. 

503 : 1927 L. 890 9 L. 966. So also in Burma 
See 3 Bur.L.J. 128 1924 R. 378 (2). But sre 

1933 R. 40. For decisions of Nagpur Judicial 
Ooinmissioner’s Court, see 1924 N. 295 ; 1924 N. 
316. See also 79 I.C. 582. [.S'er also under Cl. 
{io){c).\ 

Appeal. — In tlie light of the reference to 
the memorandum of appeal in the la.st paragraph 
of the clause, the appclLant can set his own 
valu<* wlierc thr subject-matter of the appeal 
is not co-exten.sivc with the original claim. 23 
M. 490. Hut a party cannot differently value 
the relief sought by him at different stages of 
tlie same litigation. 24 M. 331. See also 82 
I.C^ 814 >•, L. 481 -1925 L. I. 

Sec. 7 (iv) (a ). — A suit to recover title-deeds, 
although it may involve a question of title, is 
not a suit to obtain possession of land. 4 
C. 322 3 C.L.K. 375. See aho 2() C. 204= 

2 C^W.N. 718 : 10 F.k. 1871. As to whether 

suit f<»r recovery of mortgage deed falls under 
tfiis clause, see 39 P.R. 1875 ; 63 C. 657 : 164 
I.C. 1042 40 C.W.N. 90 (>2 C.L.J. 405. 

A suit for a declaration (hat the person really 
interested in a promis.sory note is the plaintiff 
and not the defendant, (hough it is in the 
<lefcndant’s name, and for recovery of the note 
but not for recovery of the money due there- 
under, to which tlie maker of the note is also 
a party falls under S. 7. cl.fje) of the Court- 
Fees .Art, and the plaintiff lia-s got to state the 
\alur- at whi< h he values the relief. Cl. (m) 
of .S. 7 dc)rs not apply to tin- ca,sc. 58 M. 228 = 
40 L.W. 709 1934 M- 73 '* ft)='f ’7 M.I^.J.G8o. 

Case i'N[>kr U. F. Amf.ndmj.nt A(.t. S. 7 (j'e) 
(a ). — When aUmg witli a declaratory relief there 
is .sought .some consequcniral relief in respect 
of immovable properly, but such relief is not 
capable of valuation in money, then court-fee 
should be paid as if the relief wa.s one for pos- 
.scssion of immovable property. 15 Luck. 415 

1940 O.VV.N. 223 1940 O. 249. 

Sec. 7 (iv> Cb) : “Riomt to share.” — The 
expression ” right to share " has been differently 
interpreted by die different High Courts. The 
Bombay High Court has held that the words 
refer to a suit for tlie rnforeoment of svhat 
may be called an abstract claim of right to 
share in any joint property. In such view the 
clause would apply only where the right which 
is sought to be enforced is a right to share as 
a joint sharer in joint family properly, where 
the pl.aintiff's statu.s as a coparcener Is in dispute. 
See 33 B. Gf,8==ii Bom.L.R. 1074 = 4 243. 

Ordinary suits for partition would fall either 
under Cl. (0) or Art. 17 (6) of Sob. II according 
as the plaintiff is in joint pos.srssion or not. 
For ca.ses where the Bombay High Court has 
held that ad valorem Court-fee .should be paid 
under Cl. (e) see 33 B. 658 ; 18 B. 209. In 

a previous case (22 B. 315). however, thus Court 
had held that the fee payable in a suit for partition 
would be according to the amount at which 


the relief sought is valued in the plaint. IS. 

(*)•] The Calcutta High Court 
also has held the view that the clause refera 
to a suit for joint possession by a coparcener 
who IS out of possc.ssion and not to a suit for 
partition which is governed by Art. 17, Cl. 

651 = 12 C.W.N. 37. Where 
the plaintiff is already in pos.session of his share 
and all that he wants, is to obtain a partition 
which is merely to change the form of enjoyment 


In a recent Full Bench decision, the Madras 
High Court also has taken the view that the 
clause does not apply to ordinary suits for 
partition between coparceners of a Hindu family. 
See I.L.R. (1940) Mad. 259=(t940) i M.L.J. 
32 = 51 L.W. 11 = 1940 Mad. 113 (F.B.) over- 
ruling 21 M.L.J, 21. The Allahabad High 
Court and Patna High Court are of the same 
view. See 34 A. 184 = 6 A.L.J. 1329=13 I.C. 
185 following A.W.N, (1900) P. 90 and 28 A. 
340 ; 49 I.C. 1 15 (Pat.) ; 58 I.C. 236=5 P-LJ. 
540 ; 2 P. 432. As also the Nagpur Judicial 
Commi-ssioncr's Court. See 15 C.RL.R. 120 5 
1924 N. 86 = 81 I.C. 766 ; 19 N.L.R. 99 ty* 
I.C. 770=1927 N, 248. W'herc the plaintiff 
is out of possession of hisshare in the joint properly 
hr is required to pay ad valorem Court-fee under 
S. 7. Cl. (f'e) upon the valuation of his share 
in the property. 58 I.C. 236=5 P.L.J. 540. 
See also 63 I.C. 203 (Pat.) J 19*4 N- 86=H» 
I.C. 766; 19 N.L.R. 99; 101 I.C. 770=»927 
N. 248. [The plaintiff cannot give this value 
.IS he likes according to the view taken by these 
Courts — see eases cited supra on the point. J 
The Patna High Court went to the length ot 
holding that a party seeking partition must 
ask for joint possession if he is out of 
as a condition precedent to a decree for parUOMi 

and that in a suit so fram^ 

fee in addition to an ad valorem tec. 3 P. bt» 

i02d P. 438=81 I.C. 1052, See also 6 P.LJ. 

5621 65 LC. 294. (declaration of title priced 

for regJirding one of the items to be partition^) » 

P L T. 429=56 I.C. 570. Where the suit .s 

for partition of prop^/ties. alleged to l^Iong t 

1 joint family, of which the 

o-^bl member, and which arc stat^ .J the 

Plaint to be in the Join* pos^on of^he 

:iariies, a fixed court-fee of Jjj .op. 

ind no ad valorem court-fee i^ High 

:,.R. 2=1938 L. 3 «t- S' ^thattiie 

ZouTt also 15 of the ^’reener to 

•lause applies to a wit ^ j, disputed, 
enforce his right to .share where ^ 

Dnly the plaintiff any sttm he 

, leases. S^'O L. yi-J* 28 P-R. -po?- 
lecisions, sbt 104 P.R. *895 ’ fdlion suHa. 
k P.L.R. 1903- ®**^ ^ 
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where the plaintiff is in joint poue»ion a fixed 
fee is payable according to this Court. See 123 
I.C. 525=*930 L- 839; 131 I.C. 283=1931 
L. 170; 141 I.C. 175=1933 L. 208=34 P.L.R. 
84. Where there is a jointness of title, each 
coparcener is in possession of every portion of 
the joint property while his share is not defined 
and in such cases the change in the mode of 
enjoyment is not capable of assessment in terms 
of money and therefore the residuary Art. 17 
becomes applicable. Such jointness of title can 
ordinarily exist in the case of a coparcenary 
properly only, but where the shares of co-owners 
arc known and ascertained, a suit for partition 
is virtually a suit to enforce a right to a share 
in joint family property. Under the Mahomedan 
Law the share of each member of the family 
in the family property is specific and is known 
and the title of one member of such a family 
is not joint witJi that of any other member. 
Hence a suit by a Mahomedan co-owner in 
joint possession against the co-owners for pos- 
session by partition and separation of his share 
is a suit for the enforcement of that share which 
he claims in the family property under the 
Mahomedan Law. The suit therefore falls 
under S. 7 (it») (6) and not under Art. 17 (w) 
of Sell. II. 1939 L. 5G8. In a suit to enforce 
the right to share in joint family property, i.e., 
a suit to be restored to joint possession or enjoy- 
ment of joint family property. Court-fee would 
lx* payable under S. 7 (if)(i'), ad valorem on tJic 
value of the relief as fixed by the plaintifi* ; 
and in a suit for partition of joint property, 
whether owned by a Joint family or otherwise, 
where the plaintiff alleges th.^t he is in actual 
or constructive possession thereof, Court-fee 
payable would be Rs. to under Art. 17 (t'l), 
Sen. II, Court-Fees Act. But if the Court 
finds, on a plea being r.iiscd by the defendant, 
this allegation to be untrue, then ordinarily 
the suit w’ill be dismissed' solely on the ground 
that the plaintiff being out of possession is not 
entitled to sue for partition widiout asking fur 
possession of the property in dispute, unless for 
special reasons the Court deems it proper to 
allow an amendment of the plaint on payment of 
the requisite Court-fee stamp. 15 L. 531=150 I. 

0 . 994*96 P.L.R. 48(F.B.); (i94>) Lah. 152 (F. 
B.) S. 7 (10) (i) will not apply to cases where the 
plaintiff is in joint possession of the joint family 
properly but it must apply to cases where he is 
out of possession of it and seeks partition. In 
the former case the court-fee is levied under 
Art. J7 (wi) of Sell. 11 . 1939 O.L.R. 607 = 

1939 O.W.N. 1055=15 Luck. 76=1940 O. 47. 

In Burma also, in u suit for partition, the plaint 
must be stamped according to the plaintiff’s 
valuation of his share which he seeks to recover. 

9 Bur.L.T. 97‘=35 I.C. 731. (The value given 
by the plaintiff in this case does not seem to 
have been arbitrarily but the value assessed by 
the Divisional Judge.) See aho 7 R. 164=: 
1929 R. 211 holding that in a suit by a Malio- 
mciiait for a share of inheritance, ad valorem 
Court-fee is payable under the clause. See also 
1937 R.L.R. 4 -^ cited under Ch. II, Art. 17 (cii). 

" Any Pkoi'Ekty.” — The terms arc wide 
enough to include movable property. 

JojNr Family Proi'ER rv.” — The old decisions 
of the Madras High Court os to the distinction 


between partition of joint family property and 
partition of other joint property are rendered 
obsolete by the Full Bench derision in I.L.R. 
(1940) Mad. 259= (1940) I M.L.J. 32. As for 
the previous decision on the point, see 90 I C 
843=1926 M. 122; 1930 M.W.N. 508: 141* 

I.C. 80=64 M.L.J. 24; 129 I.C. 824=1931 
M. 94.; 43 M. 397 = 36 M.L.J. 92. See also 
for other High C^urt decisions as to tlic meaning 
of the words “joint family property” 20 I.C. 
*77 I * 93 ^ L. 839. See 7 R. >64=1929 R. 
211, where the Rangoon High Court applied 
the clau^ to a suit by a -Mahomedan for a share 
of inheritance. 

Suit dy Plaiioiffs not in Possession. 

Where the plaintiff is not in possession of the 
property, actual or constructive. Court-fee must 
be paid ad valorem as for suit for possession and 
partition. 27 I.C. 465 = 21 C.L.J. 253=20 
C.W.N. 51; 137 I.C. 5*9 = 36 C.W.N. 291 
- 1932 C. 353 ; See also 1941 Rang. 
L.R. 249=1941 Rang.297. But mere denial 
by the defendant of the plaintiff’s title and 
possession docs not convert a partition suit 
into one of dcclarauon of title and recovery 
of possession. 12 C.W..\. 37 = 6 C.L. 1 . 6*.i 
See also 38 C. C8i ; 35 C.W.N. 942. S. 7 {iv){b) 
m.ikcs no difference between a plaintiff who is 
in actual possession and one who is merely 
in constructive [x»ssrssion of the pro|>eriy which 
is to be partitioned. Where a plaintiff never 
alleged that he was in actual or constructive 
possession but asked for delivcr>- of his share 
to him and further asks for accounts and delivery 
to him of his share of the amount that might be 
found due to the estate, it clearly is not a case 
where a ten rupee stamp would be sufficient 
1941 Rang.L.R 249-1941 Rang. 297. Taxing 
othcers sJiould be astute to sec that a plaintiff 
should not avoid liability to pay Court-fee under 
S. 7 (I’e) (e) or 7 (v) by merely omitting to insert 
a prayer for possession in what was essentially a 
title suit in the guise of a partition suit 18 
P.L.T. .438; 16 P. 49 * = 1937 P. 5 * 4 - If a 
suit lor paruiion of joint family property 15 really 
or actually in the nature of a title suit, ad valorem 
Court-fccs arc payable, whether the suit be 
regardc-U as falling under S. 7 (li,) (c), 7 (,7,) or 
7 {V). But where tn substance the relief sought 
**, property of which the 

pI.aintiT claims to be in joint possesion, the 
suit falls under Art. 17 (oi) of Sch. II and ad 
valorem Court-fee is not leviable. The plaint 
has to be construed as it is and care should be 
t^en not to import ipto it anything which it 
does not contain, either actually or by necessary 
implication. relief not asked for cannot be 
imported so as to charge Court-fee thereon. 

20 Pal. 780. Where on the face of the plaint 
the suit was m fact a suit by a purchaser of an 
undivided share to establish his title to recover 
possession of the same, a claim for partition 
being added to make the relief sought effectual 
it was held that an ad valorem Court-fee was 
payable on the plaint and not a fixed fee. 28 
340. See also the Patna Higli Court decisions 
cued sufira on the point. .\ co-owncr is to be 
presumed to be in constructive possession on 
the ground that possession of one co-owncr in 
possession on behalf of all. 79 I.C. 712=*; 
r>.L.T. 655 ; 20 C. 762 ; 44 C. 524. ^ * 

Value kor Jurisdiction— Partition suit. 
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NOTES. 

In a partition suit, it is the share claimed by the 
plaintiff which is the subject-matter of the 
claim and not the whole of the joint property 
which is sought to be divided. See 22 B. 315 ; 
8 B. 31 ; 24 A. 381 ; 24 M.L.J. 233=18 l.C. 
368 (F.B.) ; 20 M. 289=7 M.L.J. 90. See 

also 5 P.L.J. 540-58 I C. 236 ; 1917 P'.H.C.C. 
301 : 7 R. 164^=1929 R. 21 1. But see the 

decision of the Calcutta High Court to the con- 
trary in 10 C.W.N. 564 = 3 C.L.J. 257;3C.L.j. 
197=10 C.W.N. 565 (foot-note); 4 C.L.J. 
509; 12 C.W.N. 37 = 6 C.L.J. 651; 8 C. 

757 ; 52 C. 128 = 29 C-VV.N. 76=1925 C. 320 
(S. 8 of the .Suit.'! \'aluation Act docs not aoDlv.) 


ppiy) 

In 2 P. 432 M923 P. 342, a di.stinction is made 
between .suits for partition pure and simple, 
where the plaintiff is in joint posses.sion and 
-suit-s where the plaintiff seeks adjudication of 
his title or extent of share and for partition. 
In the former case, the value of the entire 
property is the value for jurisdiction and in the 
latter case, the value of the plaintiff’s .share. 
In a suit to establish plaintiff’s right to share 
in joint family property, the value of the action 
is the value of the plaintiff’s interest, 1929 P. 
61 




VVrittf-n Statement claiming Share. — A 
defendant in a partition suit, asking for a decree 
for his share need not pay Court-fee in order 
to make his claim effective. 55 M. 975“ 1929 
Mad. 722 = 63 M.L.J. 845; I.L.R. (1940) 
Kar. 534=1941 Sind 50. 

Sec. 7 (iv) (b) and (c), (iv-A) and (v) (as 
arnenced by Madras Act V of 1922 ).— Two 
Hindu sons filed a suit against their step-brothers 
and step-mother for a declaration that the pro- 
perties in suit were the undivided ancestral pro- 
perties of the family and that a sale-deed executed 
by their father in favour of their step-mother 
was invalid, and they prayed for separate pos- 
session of their shares after a partition by metes 
and bounds. They also alleged tliat there was 
a prior registered partition deed and that the 
.sale-deed in favour of the step-mother was 
intended merely for the purpose of concealing 
the properties from them at that partition. 
Heldy that S. 7 (y) of the C^ourt-Fces Act governed 
the suit and that it did not fall under .S. 7 (iv) 
'h) and (c) or under S. 7 (ir-A). 43 L.W. 582 = 
1936 M. 411^70 M.L.J. 398. On this point, 
see abo 68 M.L.J. 755 ; 1935 P. 452 ; 1935 A. 
867 ; 1935 L. 69O ; 1935 C. 805 : 62 C. 479 ; 
68 M.L.J. 369. 

Sec. 7 (ivj (c) : Consequential Relief. — 
Consequential relief means a substantial remedy 
in accordanre with the title of which declaration 
is prayed for. 24 l.C. 316=1 L.W. 398, See 
abo 24 C.W.N. 33 (P.C.) : 42 P.L.R. 364, 

The expression “ consefjucniial relief” in S. 

7 (iw)(f) means some relief which would follow 
directly from the declaration given, the valua- 
tion of wliich is not capable of being definitely 
ascertained which is not specifically provided 
for anywhere in the Act and cannot be claimed 
independently of the declaration as a substantive 
relief. 139 l.C. 32=1932 A.L.J. 684=1932 A. 
485 (F.B.), (5 A. 331 (F.B.) Overruled.]. See 

abo 171 l.C. 900=1937 Sind 24O ; I.L.R. 


P.L.R. 106=1941 Lah. 97 
1 • r ‘ declaration may be consequential 
relief to another. 44 C. 352=21 C.W.N. 834. 
The question whether there is really a prayer 
for consequential relief must depend upon the 
substance of the claim and not the words which 
the plaintiff chooses to use. 20 M.L.J. 701 = 
5 l.C. 927 ; 30 M. 18 ; 38 M. 922 (F.B.). 

35 l.C. 797 =a. C.W.N. 375 i 3 P. 9-5 = 
8o LC. 544; 1925 M. 713=48 M.L.J. 688: 
29 L.W. 584=56 M.L.J. 394; 116 l.C. 8gs 
= 1929 L. 463 ; 32 P.L.R. 729 ; i6 L. 752= 
37 P.L.R. 860 ; 152 LC. 847 ; (1937) i M.L.J. 
739 =J 937 M. 529=1. L.R. (1937) M. 672. 
When the first relief in the suit relates to a decla- 
ration as to the general title of the plaintiff to all 
the properties she inherited and the second to set 
aside a particular deed of transfer in respect of 
a particular property inherited by her, held, 
the reliefs care separate and necessary and ad 
valorem Court-fee must btf paid. 5 P. 496= 
1926 P, 453. The prayer for the appointment 
of a receiver in a suit by a Hindu reversioner 
for a declaration that an alienation by the 
widow is not binding on the rcs’crsion cannot 
be regarded as a ‘ consequential relief ’ since 
both the reliefs are unconnected and independent 
of each other. The proper Court-fee payable 
is for declaration under Sch. II, Art. 17-B 
(Mad. Am. Act) and for Receiver under Sch. 
II, Art. 17-B (Mad. Am. Act). 51 M.L.J. 

67 = 96 LC. 129=1926 M. 678. But w 38 M. 
922 : 19 l.C. 859=93 P.R. 1913; t 93 * A.L.J. 
637 ; 36 l.C. 831 (M.) ; 62 LC. 36 (P.). Even 
in 51 M.L.J. 67, cited above, there is an obser- 
vation that it may be auitc conceivable that 
the plaint may be so drafted that both the 
reliefs may be claimed on the strength of the 
same set of facts, in which ca.se the second 
relief may be consequential upon the first. See 
abo 45 L.W. 49 t = (i 937 ) » M.L.J. 739 *. Conse- 
quential and substantial relicfs-y-Distinction^ 

Suit for declaration that property is wakf and its 
alienation is void ad valorem Court-fee payable. 

IQ41 Lah. 97 (F.B.). „ 

Clause inapplicable to Suits for Barb 
Declaration. — Under Sch. II, Art. *7 ® 
fixed fee of Rs. 10 has to be paid on a plaint 
for a declaratory decree where no consequent!^ 
relief is prayed for. 43 B. 507=46 LA. 24 
16 M L I 4 ^ 7 * See abo 69 l.C. 577 * *3 A.LJ* 
?L='47 A 501 = 1925 A. 602. In such a case 
?h^C<?Jrt nerd not go into the quwtion whether 
the suit was bound to fail for not having pr^^ 
for consequential relief. 1932 
iofl2 A. 560. See abo 20 P.L.T. oi 8 =j 93 ^ 

pfw.N. 61 = 1939 P- V^'hr^dLdeTon the 

Court-fee must "o doubt be dcadedon^^j^^ 
allegations in the plaint and [h® ^ ' attempt 

asked for. But it is a common *0 t F 

an evasion of Court-few bv 
in the plaint into a ,^totanre 

Court must therefore allegalto"* 

relief claimed. . When 


of the 


in the plaint clearly ‘'JJeertain deeds. 

virtually seeks the cancel aUonof^cer^«^^^ .^^ 

though in form consequential rejtcji 

f„ a d«lara non S?c"S„r..F» AC. 


19 one •• /. V /-\ 

falling under S. 7 W 
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and ad vatorem Court»fcc must be paid. 152 
I.C. 3i2«=i! O.W.N. 1292=1934 O. 505. 
See abo 141 I.C. 798=1933 O. 1 16= 10 O.W.N. 
19; 27 C.W.N. 972=1924 C. 183; 131 I.C. 
604=1931 A.L.J. 235=1931 A. 369 ; 32 P.L.R. 
ys; t40 I.C. 191 = 1932 A. 316=1932 A.L.J. 
165; 142 I.C. 699=10 O.W.N. 133=1933 

O. 127. A suit for declaration that a sale deed 
executed by the plaintiff is void and inoperative 
against him on the ground that he was made 
to execute it because of coercion, undue influence, 
and fraud exercised upon him need only be 
stamped with a Court-fee of Rs. to. 138 I.C. 
147 = 9 O.W.N. 440; to O.W.N. 133. But 
see 142 I.C. 7^5 *- 1933 R- 40. (Arbitrary under- 
valuation not allowed). A suit for declaration 
that a certain alienation made by the plaintiff’s 
father should not be binding upon their rever- 
sionary Interest comes under Art. 17 of Sch. II. 
5 L. 137 1924 L. 530=83 I.C. 332. So also 

a suit by reversioners to have certain alienations 
by widow declared invalid even though there is 
mention in the prayer about the grant of any 
other relief to which plaintiff may be entitled to. 
18 1 *. 756 — 20 IM..T. 850=1940 P. 158. So 
also a suit for a declaration that the plaintiff 
is the real owner of a decree obtained by defend- 
ants against a third parly and praying for 
transfer of the decree to the plaintiff. 47 P.R. 
1911 9 I.C. 673. Also a suit by a decree- 
holder to the clfect that a deed of gift and a 
sale-deed executed respectively by his judgment- 
debtor and his judgment-debtor’s wife are ficti- 
tious and void and that the property caused 
by them is capable of being attached and sold 
in execution of his decree. 130 I.C. 344 = 
' 93 * O. 72. Abo a suit for a bare declar^on 
that a certain decree is ineffectual and not 
binding on the plaintiff. 30 C. 788. See abo 
164 I.C^ >029=1936 Pesh. 180; 1936 L. 703 ; 
131 I.C. 604=1931 A.L.J. 235=1931 A. 369. 
(Plaintiff cannot be deemed to have asked 
for consequential relief svhen he studiously 
refrains from asking for it) ; 1933 N. 214. 

See also 37 L.W. 806=64 M.L.J. 24 ; 63 .M.L.J 
76.^ ; 1929 M. 668. Also suit for a decla- 

ration that the plaintiffs were occupancy tenants 
and not tenure holders and that the survey 
entry describing them as tenants was wrong 
and not binding on them. 53 I.C. 298=4 
P.L.J. 302. Suit by landlord for decla- 
ration that order of Revenue Oflicer fixing 
rent roll is vs'rong, illegal and not binding on 
plaintiffs and for enhancement of reduced rent 
to old rent — Court is to be paid under Sch. II, 
Art. 17 (ii'i) and not under Art. 17 (iV). 22 

P.L.'I'. 453 1941 P.463. Also a suit for decla- 

ration that certain property l>elonged to plaintiff 
and was not liable to be sold under a mortgage 
decree for sale, to which plaintiff was not a 
party, i O.W.N. 582. Where plaintiff sues 
for a declaration that his share in certain properly 
is not liable to attachment and sale in execution 
of a decree against his father ; the suit is one 
for a mere declaration without consequential 
relief and ad taloretn Court-fee need not be 
paiil on the amount due under the decree, ti 
O.W.N. 617 -1934 O. 212 (2). .\lso a suit 
to declare will a forgery and for cancellation of 
the will and the Sub-Registrar’s order registering 


the same. 29 L.W. 584=1929 M. 396. See 
abo 58 M. 448=1935 M. 203 = 68 M.L.J.95. 
Also a suit for a declaration that a previous 
decree declaring certain wakfnamas invalid 
is not binding on the plaintiff. 34 C.W.N. 
1129. See abo 156 I.C. 13=1935 L. 611; 
145 I.C. 206=1933 214. A suit to set 

aside a decree for which plaintiff was not a 
party, the additional prayer for declaring order 
of attachment and sale as void being a surplusage. 
1930 Lah. 755. See abo 1929 Lah, 446. .Suit 
for declaration of right to a cheque where 
drawee is not a party. 119 I.C. 158=1929 M. 
572. Where an ex-minor sued alleging thst he 
was a minor at the time of the execution of a mort- 
gage deed by him and that it was therefore void 
against him, held, that all that was necessary 
for the minor was to ask that the document 
be declared to be void against him and the 
suit need not be treated as involving a prayer 
for a consequential relief, namely, the setting 
aside of the document, ti R. 66=143 I-C. 
54 * = '933 *09- As to other suits for bare 

declaratory relief, see 1939 O.W.N. 152. 

Suits which pai.l under the sub-clause. — 
Suits for declaration and injunction. 1 7 B. 
56 ; 18 B. too ; 17 S.L.R. 15 = 80 I.C. 969 ; 36 
A. 500—24 I.C. 679— 12 /\.L.J. 841; 1922N. 264; 
1930 M.W.N. 656; 133 I.C. 120= 1931 I^h. 307; 
1936 L. 166; 43 P.L.R. 337-1941 Lah. 307; 
43 P.L.R. 3'>57'94' Lah. 284: 41 Bom.L.R. 
425. But a futile and denouncable claim for in- 
junction is not a consequential relief. 42 P.L.R. 
364. If there are other consequential reliefs 
prayed for along with an injunction, they 
should be valued according to law and the 
proper Court-fee would drjvcnd upon the total 
value. 43 I.C. 995^ 191H M.W.N. 40. In 
a suit for a declarator)’ decree where conse- 
quential relief is prayed the plaintiff is entitled 
to put lus own valuation on the suit subject to 
Ss. 4 and 9 of the Suits Valuation Act and he 
must do so by putting down one single and 
entire sum as representing the value of the 
total reliefs sought by him. He cannot put 
one valuation for purposes of Court-fee and 
another for purposes of Jurisdiction. 57 C.L.J. 
465. In a suit for declaration with consequen- 
tial relief plaintiff is entitled to place any value 
on the suit and the value for purposes of Court- 
fee and jurisdiction is the value of the relief; 
but the defendant is entitled to take objection 
to the valuation given in the plaint, both as 
affecting the question of jurisdiction and as 
affecting the questiem of Court-fee. And when 
objection is taken the Court is obliged to enter 
into the question of whether the value is correct. 

149 I.C. 109— i9;^4 P. 234. A suit for a decla- 
ration that plaintiff is the sole shebait, and for 
an Injunction restraining the defendant from 
interfering with his possession of the endowed 
properties, falls within S. 7 (it») (c). 40 C. 245 

= 16 C.L.J. 194-17 C.W.N. 591. See abo 
31 S.L.R. 442=1937 Sind 241 (S.B.); 1922 L. 

236; 163 I.C. 277 = 38 P.L.R. 688-1936 L. 

990 ; 1930 C. 41. Also a suit for a declaration 
of plaintiff’s right to a jungle and for an injunction 
restraining defendants from cutting trees. 32 
C. 734 = 9 C.W.N. 690. .\Iso 3 suit for decla- 
ration that a lax is illegal and for injunction 
to restrain collection. 105 I.C. 80 ; 165 I.C. 
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io6-f937 N. 14; 1937 A.M.L.J. 28. Also a 
suit lor declaration that a will is a forgery and 
that plaintiir is the legal heir and for an injunc- 
tion restraining the defendant from interfering 
with his property, g L.L.J. 570-29 Punj.L.R. 
27. A suit was filed for a declaration, but 
pending the suit an injunction was obtained. 
J lie suit being dismissed, an appeal was preferred, 
the injunction subsisting at the time of appeal. 
Held, for purposes of Court-fees, the appeal 
fell wiiiiin S. 7 (n<) (c) and ad valorem fee was 
payable on the consequential relief. 5 P. 21 j 
= 94 I-C. 22 1926 P. 249. Where however 

an appeal is preferred only against the declaration 
it may be valued under Sch. II, Art. 17. 3 P, 

6.40-2 P.L.R. 193 =80 I.C. 563-=ig24 P. 582. 
A suit bv a beneficiary under a trust to set 
aside ci-rtain alienations of trust property falls 
under die clause and the Court-fee must be 
calcuIaU'd according to the proviso to cl. (iv) 
(c) I'Mad.), 130 I.C. ^9=1931 M. 24=61 
39 - \\ here provision for residence and 

inainieriancc of a f<-male is made in a family 
arrangc'ment a .suit for declaration of such 
riglit and injunction comes under S. 7 (I'y) (c) 
and not S. 7 (it). 123 I.C. 240=1930 S. 198. 

A suit lor partition and posse.s.sion of half share 
alleged to be held adversely comes under this 
sub-clause. 38 M.L. J. 497. A ^uil by a husband 
Jar Tfitilution nf conjugal rights with a prayer for 
an injunction restraining the wife’s parents 
from obstructing recover)’ of the wife falls under 
S. 7 («/) (r) and Court-fee is payable ad valorem 
on the amount of N aluation put by the plaintiff 
for purposes of jurisdiction — the value for 
Court-fee and for jurisdiction being the same. 
Art. 17 (r-i) of Sch. II does not apply to the 
suit. 39 C:.\V.N. 131=60 C.L.J. 201. 

As to appeal questioning award in land 
actjuidtiim casc^, see 60 C.L.J. 216. Where in 
a suit for ejectment, there was an additional 
prayer for declaration of plaintiff’s title as owner, 
the Court-fee, is payable under this clause 
and not under S. 7 (a-i) (ec). 29 L.W. 760= 
1929 M. 529. The plaintiff, an inamdar, 
claimed that he was entitled to both warams 
in the inam land and though he had no proof 
of a< tually letting llic defendants into pos- 
session he claimed the right to eject them after 
due notice by virtue of his title to the kudi- 
varam. The defendants did not dispute the 
plaintiff’s right to mclwaram but asserted 
occupancy right in the land. Held, that Court- 
fee wa.s payable on the plaint under S. 7 (»») 

(c) and not under .S, 7 (c) or (ai) (cc) of the Act. 
140 I.C. 462 = 63 759. A suit to declare 

an execution sale illegal and for an injunction 
restraining the auction-purchaser .and puisne 
mortgagee fr(»m taking possession falls under 
this clause. 'j8 C. 281 1930 C. 686. A .suit 

for declaration iliai a revenue sale is invalid 
and for confirmation or restoration of possession 
falls under the clause. 46 I.C. 385 - 3 P.L.J. 
448. See also 165 I.C. 213=17 P.L.T. 677; 

70 M. 1 ..J. 542. .Also a suit for declaration 
of title as adopted son, a challenge having 
been directly thrown on the title, and for pos- 
session. 1922 P.H.C.C. 6 (C.W.N.) ; 1923 P. 
too ; r^6 I.C. 422 = 5 P..L.J. 339. Also a suit 
oy reversioner, after the death of the widow 


for a declaration, and possession against an 
ahenee of the widow. 2 P.L.T. 607=61 LC. 
565=6 P.L.J. 10. Also a suit to set aside an 
ulcgal sale held for arrears of revenue and a 
declaration of right and for possession, 6 C.W.N. 
* 57 * olso 115 I.C. 655. The following suits 

have been held to come within the sub-clause : 

Suit for possession of Math properties as its 
Mahant. 152 I.C. 1003=1934 641. Suit 

for injunction or possession against 
co-truslecs by one claiming to be a joint trustee. 
(1939) * M.L.J. 317=49 L.W. 270=1939 M. 
380. A suit for a declaration that a sale held 
in execution of a decree against some members 
of a Hindu family was null and void, i P. 197 
= 1922 P. 404. A suit for assessment of rent 
and recovery of a specific sum of money as 
damages for use and occupation. 4 P.L.J. 
561=51 I.C. 16. A suit under S. 104-H of 
the B. T. Act for a declaration that the plaintifT 
is a raiyat and not a tenure-holder, and for 
settlement of fair rent. 18 I.C. 188=17 C.L.J. 
426. See also 11 C.L.J. 156=5 I.C. 141 ; 6 
P. 17=100 I.C. 913=1927 P. 123. A suit 
for a declaration that the plaintifT is a raiyat 
and the defendants, his under-raiyats and for 
ejectment of the latter. 65 LC. 240 (P.). A 
suit for a declaration that plaintifT is entitled 
to a certain annuity and to recover the same 
as an heir. 27 Bom.L.R. 247=87 I.C. 801 = 
1925 B. 2O2 (i). A suit for declaration^ of 
right to administratMjn of the estate and appoint- 
ment of an interim Receiver. 27 C.W.N. 457 
= 1923 C. 326. A suit by an insolvent to 
declare a sale-deed by Official Rweiver not 
binding upon him and for appointment of 
another Receiver. 32 M.L.J. 447=4® LC. 
620. A suit for a declaration that defendant 
is the wife of the plaintiff and for the rwtitution 
of conjugal rights. 28 C. 567. A suit to set 
aside a lease and to have the buildings ewt^ed 
by the lessee demolished. 4 A. 320^ (F.B.). 
See also 62 C. 41 7 = *935 C. 279. A suit to set 
aside a trust deed and for recoveiy of trust- 
money. 10 C. 380. See also 156 *935 

L. 61 1. A suit for a declaration that the defend- 
ant was not entitled to execute a certain 

40 P.L.R. 204. The plaintifT prayed to declare 

a prior partition and certain 

to be binding on them. They further pray^ 

for a re-partition and for 

(1) that tke suit has not to be on ^ 

va uc of the entire family 

on the plaintiffs’ shares ; (2) declarat^ 

sought were ancillary to the prayer .P^v 
seJon and the 

and not under S, 7 ( 3 ^ Annted t93^ 

tion under S. 7 (*») 79 ^ 

M. W.N. 1322=140 I.C. 585 »f 

See also 1930 M.VV.N. 35 ® “' PS 180^^'*^ 

I.C. 024 ; 3 * S.L.R. 124- 1938 S nd 
I.L.R. (1941) Kar. *02=194* ^'nd *54 " 

that Art. 17 (wi) **o ’'‘'"pardon wit 

In Sihar and Orissa so Ur « of a **'*« 

happens to be **^*o^*K Luby 

suit, vaUrr/n court-fee IS ^ablc by ^ ^ S. 

whether the suit is « ^^differenre 

Xhe^r the Si. « .0 be rega^^S.’f 

SS araUen wi* co^r"?or 
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movable and immovable property governed 
by S. 7 (lii) and (p), since in the Court in Bihar 
and Ori&sa, where die consequential relief sought 
is recovery of possession of land the plaintiff 
is not permitted to value the land at a lower 
rate tlian would be assessed under S. 7 (p). iB 
P. 267 -1939 P.W.N. 197-1939 Pal. 274. 

Suits not coming under the sub-clause. — 
A suit for declaration and consequential relief 
prima Jade comes within S. 7, Cl. (ip) (c) but 
if at the same time it comes within any of the 
other clauses of suits spccihed in the section, 
it must be treated. 38 M. 922 — 28 M.L.J. 118. 
See also 38 M. 1184; 56 M. 212=63 M.L..T. 
764; 41 L.W. 5C2 ; 1940 M. 273- 68 M.L.J. 

3 C 9 -t 935 34 ^ • (» 937 ) « M.L.J. 739^ 

i.L.R. (1937) Mad. 672 = 45 L.W. 491 & 1937 
M.ad. 529. 

Sec. 7 (iv) (c), proviso (as amended by 
Madras Act V of 1922 ). — Applicability — 
Suit for declaration of right to get water free 
of irrigation tax claiming refund of tax levied. 
59 M. 962 = 160 I.C. 939 = 43 L.W. 192=70 
M.L.J. 625. 

Cashs under Ci.. (v) and (iv) (c). — See 45 
L.W. 49 =(i 937 ).* M-L.J- 739; 1927 .'\.W.R. 
417. If in a suit the principal relief claimed 
is one for possr.ssion and the relief for declaration 
is merely ancillary to it, it is enough to pay 
tlie 0 )urt-fcc on the relief as to posscs-sion. On 
the other hand, if the principal relief is for a 
declaration and the plaintiff's right to possession 
depends upon his being entitled to the declarathm, 
then the relief for possession must be regarded 
as a ronsc(iuential relief and the C^urt-fee will 
be payable aecording to the amount at which 
the relief sought is valued in the plaint or in 
(he memorandum of appeal. If a case falls 
under the first class the Court-fee is payable on 
five times the Government revenue. In the 
latter class the plaintiff must pay Court-fee on 
the valuation put by him on the disputed properly 
for purposes of jurisdiction. Where a Hindu son 
sued questioning the validity of certain alif-na- 
tions made by his father and claimed a decree 
for possession of his share and a declaration 
tliat (he father had no right to make the aliena- 
tions, /iz/c/, that the suit was one for declaration 
with a consequential relief and not merely one for 
possession for purposes of Court-fee. GO.W.N. 

1 105 - 1930 O. 104. a/jo 1930 O. 368. In all 
cases where posscs-sion is claimed, the plaintiff has 
to cstablisli his title before he can get a decree 
for possession. Where a suit is in reality one for 
possession, the fact (hat (hr plaintiff asks in his 
plaint for something in the nature of a declaration 
will not make it a suit for declaration and consc- 
ciurnlial relief for the purposes of Court-fee. 
i he suit being really one purely for possession, 
0 )urt-fee is payable only on that basis. 193 LC. 
538 = 21 P. 1 0G3 1 94 1 P. 1 67. Where the essential 

claim made by the j)laintiff is one for possessiu n, 
(he fact that the plaint, attempts to anticipate a 
possible defence and says (hat the defendants 
will rely upon certain dispositions of the property 
falsely alleged to have been made , the suit is 
one for possession under S. 7 (v) and there 
cannot l)e any pretence that the claim is one 
for a declaration with conscciucntial relief 
falling under S. 7 (iV) (r). .Merely because the 


defendants challenge the title of the plaintiff, 
the suit does not become one for a declaration 
wiUi consequential relief. 16 P. 766=18 P.L.T. 
977 ■ *938 P- 22 fS.B.). See also 21 P.L.T. 609. 
Where a plaintiff asks for declaration and a 
consequential relief, though it is enough for his 
purposes to merely ask for possession the suit 
must be treated as one falling under S. 7 (io)(c). 
1938 N.L.J. 130. In a suit by the Hindu sons 
for a declaration that a decree obtained by (he 
defendant against their father is not binding 
on them and the joint family property, Courl-fcc 
is payable — not as one a mere dcrlaralion — 
but ad valorem because the obvious effect of the 
decree would be to save property from liability 
to the decretal amount. (24 O.C. 361 ; 10 M. 
1G7 ; 5 P.L.J. 394 ; 8 L. 531, Foil.) 8 Luck. 
668 150 LC. 722 II 0 .\V..\. 480=1934 O. 
212 (i). .\ prayer for confirmation of possession 
includes a prayer for recovery of pos.scssion if 
the Omrt thinks the plaintiff is out of possession. 
2 P. 198 -'4 P.L.T. 71 ; 179 I.C. 586 = 1939 Pal. 
254. Where a .Magistrate passes an order under 
S. 146, Cr. P. Oxlc, and interferes with pos- 
session, r-licf regarding possession should also be 
prayed for. 105 I.C, 351 1927 N. 316. A 

suit to set aside an execution sale of certain 
properties on the ground that the decree having 
been previously adjusted could not be executed 
and tfiai the sale was therefore null and void, 
is one substantially for possession and corners 
under Cl. (0) and not under S. 7 (ir) (c). 49 C. 

880 = 27 C.W.N. 366 38 C.L.J. 74 1922 C. 

506. See also 94 I.C. 179 " 13 O.L.J. 124 = 
1926 O. 3O0. Where the prayer was (hat upon 
the determination of the plaintiff’s proprict.ary 
inien-st in a house, the defendants who were 
mcr«-ly tenants at will may be ordered to varale 
the house, luld, the suit was one for ejectment 
falling under S, 7, Cl. (i>). 5 P. 631. llic 

clause is not applicable to a suit for recovery 
of possession by cancellation of a document. 
1929 O. 419. But in Madras there is a special 
cl. (it') wliich would apply. See 64 M.L.J. 
127. /ks to a suit for the removal of the manager 
of the religious institution on the ground that 
it is a private one and that the plaintiff alone 
has llic power to appoint and dismiss tijc manager, 
'see 17 I.C. 270 -2iG P.L.R. 1912. Pc>sscssifin 
— Alternative relief for d«‘cIaration that certain 
property was acquired with joint family funds 
and for joint possession also— -Cxjurt-fccs. 1937 
.\.W.R. 2iB 1937 A.L.J. 308=1937 A. 148. 
On the point, see also 12 M. 223 ; 15 M. 501. 
At partition suit, allegation of joint possession 
in respect of estate and siiborainatc tenure — 
Allegation (hat defendant in joint possession 
for maintenance but had set up proprietorship 
— Finding that pl.aintiff had no title or joint 
possession — .\ppcal from Court-fee payment 
payable — ad valorem fee. 18 P. L.T. 438 16 

49 « --1937 B- 5 « 4 - 

Surra roR Cancellation of a Decrf-e or 
Document. 152 LC. 847. [Separately 
provided for, so far as Madras is concerned, 
by Cl. inserted by Madras Act V' of 1922.] 

(1) Decrees. — S. 7 {iv) (c) is applicable 
to a .suit in which having regard to the subs- 
tance of the plaint, it is Incumlicnt upon the 
plaintiff to obtain a declaratory decree or 
order to perfect his right to the consequential 
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relief that lie claims ; for instance, where the 
plaintiff seeks relief to which he is not entitled 
uni css and until some decree or document or 
alienation of property is avoided a suit in which 
a declaration in that behalf is claimed is within 
S. 7 (tV) ic). 9 K. 401 = 134 I.C. 1263=1931 
R. 319. A suit to declare a decree or document 
to which the plaintiff was a party is not binding 
on him falls within this clause. 38 M. 922 = 
2O M.L.J. 1 18. See also 43 I.C. 962 = 3 P.L.J. 
92; 118 I.C. 465=1929 N. 71. Where a 

party to a decree sues for a declaration that it is 
illegal and void, the granting of such a declara- 
tion in his favour has the effect of setting aside 
that decree and rclie\ ing him of the obligations 
thereunder. Even though a consequential relief 
may not be expre.ssly prayed for, yet if such a 
relief is irnplidt in the declaration and is a neces- 
sary consequence of it, it must be deemed 
to he iiuluded in the declaration prayed for. 
To such case it is S. 7 (ii-) (c) which applies and 
not Art. 17 (Hi) Sch. II and an ad valorem court- 
fee is payable. 13 Luck. 628=1938 
O. I (F.H.). A suit in which the only 
prayer is to have the decree set aside as null 
and void is a suit for declaration without conse- 
quential relief falling under Art. 17 of Schedule 
If. 20 B. 736 ; 30 C. 788 ; 34 C.W.N. 1129 ; 
150 I.C. >030 1934 R. 152. See also under 

Art. 17 (3) of Schedule II. A suit to set aside 
a decree on the ground of fraud would fall 
under tliis sub-clause. 7 L.L.J. 15 86 I.C. 

680=1925 Lah. 346; 16 N.L.R. 84 = 36 I.C. 
360. See also t934 P<^sh. 109; 8 L. 53t=g 

I..I..J. 400= 102 I.C. 46= t927 L. 399 ; 1 16 I.C. 
695'=>929 L. 463. A suit for a declaration 
that a decree was fraudulent and incapable 
of execution and that the family property should 
be released from execution falls under S. 7 (le) 
(c) and is not a suit for possession under Cl. (iv). 
.p» C. 615 21 I.C. 404. See also 51 I.Ch 536 

24 M.I..T. 254 : 56 I.C. 550. A person 

was a hotia fide purchaser for value of lands 
which Were found to be burdened with a charge 
of a maintenance decree. The person brought 
a suit for a declaration, “ that the lands were 
not liable for the maintenance charge.” Ques- 
liciu wa.s whether S. 7 (if) (c) or Art. 17 (Hi), 
Sch. II ot the Court-Fees Act applied. Held, 
that the relief although asked for a mere decla- 
ration, yet it involved the consequential relief 
of amendment of the maintenance decree and 
hence S. 7 (if) (c) applied. 174 I.C. 891 1938 

N. 183. A suit for declaration that the decree 
obtained by the defendant is fraudulent 
and for an injunction restraining the de- 
fendant frejm interfering with the plaintiff’s 
possession of the property in suit falls under 
Cl. (if) (c). 40 C.L.J. t50-79 I.C 982-^f924 

C. 969; 137 I.C. 240 -33 P.L.R. 488; 1930 

M.W.N. 656. Suit by a minor on attaining 
majority to set aside a mortgage decree against 
him as void, falls within Cl. (if) (c). 65 I.C. 

980—24 O.C. 361. See also 32 P.L.R. 729. 

In Madras such a suit would fall under Cl. 
(if-a). 139 I.C. 3i7=t932 M. 6o5^.t3 N.L.J. 

764; 141 I.C. 8o-=: 64 M.L.J. 124=1933 M. 
430. A person not a parly to the decree, may 
sue to have it declared void without asking for 


any consequential relief and the suit b not 
governed by CL (if) (c). 73 I.C. 767=1933 L. 
373. The quesuon whether a decree sought 
by a plaintill is a mere declaratory decree without 
any consequential relief coming under Art. 17 
(til) of the second schedule of the Court-fees 
Act, or whether it is a decree with consequential 
rehef governed by S. 7 (if) (r) of the Court-Fees 
Act, depends not on whether or not the plaintilf 
was a party to the decree which he is seeking to 
avoid but on whether or not the relief claimed 
comes under S. 42 of the Specific Relief Act. 
»77 I.C. 550=1938 O.W.N. 889=1938 O. 
201 (F.B.). A suit by certain members of a 
Malabar tarwad for declaration that a cer- 
tain decree obtained against the Karnavan 
was not binding on them and for possession of 
tarwad properties sold In execution of the 
decree falls under this clause. 1930 M.W.N. 579. 

(2) Documents. — A suit for declaration of 
the in validi^ of a mortgage deed for .cancellation 
and for an injunction restraining the defendant 
from enforcing its terms, would fall within the 
sub-cl. (if) (c). 13 I.C. 864 = 7 N.L.R. 190. 

See also 1937 L. 698. So also a suit to declare 
a gift deed executed by the plaintifTs husband 
in favour of the defendant was void, as he was 
a lunatic, and praying that possession be delivered 
to plainlifT as manager on behalf of her lunatic 
husband comes under cl. (if) (r). 22 A.L.J. 
945 — 47 A. 78. Also a suit for declaration by 
a member of a joint Hindu family that a mort- 
gage deed executed by a deceased coparcener 
is not binding on him and abo for po.s$cssion 
of the property. 26 A.L.J. 316=1926 A. 248. 
Even where the suit is framed as one for possM- 
sion, the suit would fall under the sub-cl. fir) 

(f) If the defendant holds the properly under 
a document executed by the plaintiff and it b 
necessary first to obtain cancellation. 38 M. 
321 : 24 M.L.J. 592. Where the suit ww 

for the cancellation of a sale-deed executed 
by the plaintiff and for recovery of posses- 
sion of the land and the plaintiff paid Court- 
fee for the cancellation of the sale-deed on the 
amount of the consideration specified in the 
deed. Held, that the claim for recovery of 
possession was merely ancillary to the 
claim, namely, setting aside the sale-deed, 
and that separate Court-fee was not payab e 
in respect of the prayer for pcw^sion. 04 

M.L.I. 127=56 M. 40* = »933 M; 

suit L cancellation of a regisle^ .nstrument 

under S. 39 of the Specific Relief Act, « * 
r.- ani’l ron5caucntiaI rcnci. 


= 25 I.C*. • 

= 1941 Lah. 265. 

genuine and not properly r^ l-,,/ hy fraud. 
Attacked as being Uught 
undue influence, etc., ‘y®. and 

asks for the caneellation 

be deemed to invdvc ® under 
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O. 125. A suit for a declaration that a deed 
is inoperative is in substance one for its can- 
cellation. 20 M.L.J. 791=5 I.C. 927. See 
also 118 I.C. 465=1929 N. 71. If in substance 
the plaintiffs ask for cancellation of a deed of 
gift, they ask for a declaration with consequential 
relief and the case clearly tails under the clause. 
10 P. 432=130 I.C. 46=1931 P. 78. Persons 
who arc not parties to a document need not sue 
for its cancellation. Thus a suit for a declaration 
that mortgage deed is not binding on the plaintiff 
who was not a party to the same, falls under 
Sch. II, Art. 17-A and not S. 7 (iv) (c). 87 I.C. 
6G0 (2)= 1925 M. 713=48 M.L.J. 688; to 
O.W.N. 19 =1933 O. it6. See also 5 A. 331 ; 
1924 M.W.N. 210 = 78 I.C. 118 (2)= 1924 .M. 
611 (2). A claim to have a registered agree- 

ment entered into before a Debt Conciliation 
Board, declared invalid, is equivalent to have 
it adjudged void or voidable and would therefore 
fall under S. 39 of the Specific Relief Act under 
which the Court may adjudge the document 
void or voidable and order it to be delivered 
up and cancellrd. In such a case the plaintiff 
must be deemed to have asked for the relief 
which the Court can grant under S. 39 of the 
Si>eciric Relief Act and this amounts to conse- 
quential relief and hence the suit would fall 
under S. 7 (if) (c) 1940 N. L. J. 96. 

Where an ex-minor sued alleging that he W'as a 
minor at the time of the execution of a mort- 
gage deed by him and that it was Uiereforc 
void against him, held, that all that wa.f necessary 
for the minor was to ask that the document be 
declared to be void ;igain.st him and the suit 
need not be treated a.s involving a prayer for 
a consequential relief, namely, the setting 
aside of the document. 11 R. 66 - 1933 R. 
109. Where the mother as the guardian of 
her minor sons executed a release deed on 
bc’half of the minors, the release deed is not 
void but only voidable and must be set aside. 
Hence a suit for declaration by the sons after 
attaining majority that the release deed is 
invalid and lor injunction must be treated as 
one fur cancellation falling under cl. 

1928 M. 668. Where however cancellation 
is specifically asked though unnecessarily, die 
suit would fall under this sub-clause. 44 A. G29 
■ 20 A.L.J. 587—1922 A. 358. A suit by a 
plaintiff for declaration of his title and injunction 
alleging the settlement deed relied on by defend- 
ant to be a sham one falls under cl. (it ) (c) and 
the document need not be set aside. 1929 .M. 478 
= 120 I.C. 378=30 L.W. 796. A suit to dec- 
lare a sale Iraudulcnt and fictitious docs not 
involve a consequential relief and ad valorem 
court fee is not necessary. 1939 Cal. 363; 
194I O.W.N. 471. A suit for cancellation 
of a deed of adoption should be stamped, 
whether under S. 7 (if) (c) or Sch. II, 
Art. t7 (f) at Rs. to, lor the Court-fee on a 
suit to declare an adoption invalid, where the 
consequential relief claimed is that of ranccHa- 
lion of the deed, cannot be more than the 
Couri-fcc to set aside an adoption, which is 
Rj. 10. 1937 R. 400, A plaintiff in posses- 

sion suing for the cancellation of a 
sate deed alleged to have been obtained 
from her by fraud and undue influence 

C. C. M .— 260 


could not be required prior to the passing of the 
U. P. Court-Fees .Amendment Act of 1938 
to pay ad valorem Court-fee on the market-value 
of the property, namely, a house, which is the 
Court-fee payable in a suit for pos.session. (5 
Luck. 531 = 1940 O.W.N. 389=1940 O. 248. 

What Determines the Value in a Suit 
UNDER THE CLAUSE. — \Vhcre the plaint prays 
for a declaration and consequential relief, the 
value of the consequential relief determines 
the Court-fee. 3 P. 640=80 I.C. 563. See 
also 4 P.L.J. 297=46 I.C. 24=5 P.L.J. 304 ; 
133 I.C. 687 12 P.L.T. C56 ; 131 I.C. 8<^ = 

1931 P. 195. A suit for a declaration that a 
certain decree is not binding on the plaintiffs 
or the properties in their hands and for possession 
of a portion of those properties which had been 
sold in execution of the decree is a suit for 
declaration and consequential relief and C^urt- 
fec is to be paid only on the relief for possession. 
38 M. 1184=25 I.C. 683=1 L.W. 824. In 
a suit for a declaration and consequential 
relief, the plaintiff is bound to pay ad valorem 
fees in proportion to the loss from which he 
seeks to be relieved. 56 I.C. 316 — 4 P.L.J. 
703. A suit by the next heir of an inalienable 
estate for a declaration that would prevent 
the then holder’s contemplated sale should 
bear ad valorem Court-fcc on the sum of the 
intended sale. 1928 N. 243. In a suit for 
declaration of right to office of the shebait 
of a temple and also for permanent injunction 
restraining the defendant from inicrl'cring with 
that right the plaint is to be valued for purposes 
of jurisdiction and Court-fee at the value of the 
drbuitcr property. (28 B. 567, Dist.) 1930 
C. 41. Such portion of the property only as is 
the subject-matter of dispute need be valued. 
{Ibid.) 89 I.C. 930=1923 .\ 1 . 1143. 

Valuation in suits falli.nc under the 
Clause. — There is considerable divergence of 
judicial opinion on the question whether in 
cases coming under sul)-cls. (r) and {d) of 
Cl. (4) the plaintiff is absolutely at liberty to 
put his own valuation. The Calcutta High 
Court has recently held that he can give his 
own value and (he remedy lies not in nullifying 
the words of the Act, but in the rule-making 
power of the High Court conferred on it by 
S. 9 of the Suits \'aluation Act. See 34 C.W.N. 
321-127 I.C. 665=1930 C. 473; 58 C. 281 
— 1930 C. 686 = 34 C.W.N. 870. .S’« for earlier 
decisions of that Court, 1928 C. 55 = 105 I.C. 
80 ; 32 C. 734 ; 1922 C. 242 : 79 I.C. 982 = 
1924 C. 969. For decisions to the contrary', 
see 6 C.L.J. 427= 1 1 C.W.N. 705 ; 40 C, 245 = 

17 I.C. 162 : 1941 C. 509. [In order to 

remove the doubts i>. 8-C has been enacted in 
Bengal giving the Court power to revise 
value on enquiry, see 42 C. W. N. 504=LL.R, 
(1938) 2 Cal. 6.4- 1938 C. 865.] In a suit 
for a declaration of title 10 a certain 
property and for an injunction falling within 
CIs. (f) and {d) of S, 7 (ip) the amount of Court- 
fee is, no doubt, computed according to the 
amount at which the relief sought is valued 
in the plaint. But where it is possible for (he 
Court on the facts stated to question the plaintiff’s 
valuation, it can exercise its powers of correction 
under S. U-C of the Act. 175 I.C. 261=66 
C.L.J. 462=1938 C. 302. Where a suit is 
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instituted for a declaration of title of the 
plaintifl to a certain provident fund money and 
tor injunction restraining the defendant from 
\yitlidra\ving that money, it cannot be said that 
there IS no objective standard of valuation 
and (he correct valuation of the relief claimed is 
the amount of the provident fund. 177 I C 80-? 
^.pi C.W.N. 192^=19380. t6t. In a sui't for 
ret iification of a solenama upon which a preli- 
minary decree was made in a partition suit 
on the ground ol fraud or mutual mistake of 
partly, the value of the property which would 
be affected by the preliminary decree which 
would be made in the partition suit if the plaintiff 
ultimately succeeded in his suit, cannot be 
taken as an objective .standard for die purpose 
of determining the value of the relief in the suit. 
In the absence of anv other satisfactory- objective 
standard, tiic plaintiff’s valuation must be taken 
as rorr.-ct and final. 42 G.W.N. 614 =68 C.L.J. 
413. A Hindu widow brought a suit to cancel 
i\ deed of family settlement executed between 
licr and licr husband’s brother alleging Uiat she 
was induced to sign it by fraud and misrepresen- 
tation. and praying that a copy of the decree 
be sent to die registration office for a note 
being made tliat the document has been cancelled. 
•She alleged in her plaint that her husband died 
separate from his brother and that on liis death, 
she as his widc>\y and heir got possession of his 
entire estate. I he deed, however, recited that 
her husband and his brother were joint and 
that the plaintiff on her husband's death was 
entitled to maintenance in lieu of which she was 
gi\ cn properties worth Rs. ao,ooo. She originally 
paid a court-fee of Rs. 15 as on a declaratory 
suit but on being directed by the Court to value 
the relief, she valued it at Rs. y.ioo on which 
amotmt eoiirt-fccs were paid, h wa.s held by 
tlic lower C.ourt that she should pay court-fee 
on the market value of the properties involved, 
wliicii came to about Rs. 41,000. //eld. that 
the proper method <*f valuing the suit was 
acTording to the injury or lass from which 
plaintiff sought protection, and that loss could 
not be valued at the total value of the properties 
in suit, though such a value might be proper 
if the plaintiff were out of pos.se.ssion or if the 
document sought to be cancelled denied her 
any right and title whatsoever ; in this ca.se 
since the plaintiff tame to Court for some 
more or better rights than what the document 
gave her, it was for her to value her relief in 
the .suit. .Since the valuation put by her was 
neither wholly unreasonable nor arbitrary, 
the Cipurt should /jrima Jeieie be dlsptiscd 
to accept the same, and was not justified 
in demanding court-fee on (be market-value 
of the properties in suit. 20 P.L.T. 638=1939 
53 *' ^ suit for a declaration that a 

compromise decree passed in a partition suit 
w-as obtained by fraud, and for partition, it is 
difficult to say that the value of the relief setting 
aside this decree can possibly be the total \-aluc 
of the joint property. There is really no objective 
standard of valuation at all, and in the absence 
of rules made under S. 9 of the Suit.s Valuation 
Act, it is impossible to say that the plaintiff’.s 
valuation of the relief is incorrect. 70 C.L.J. 
158=^43 C.W.N. 1116=1939 Cal. 627. Also 
44 C.VV.N. 1038=1940 C. 552. In a suit for a 


declaration that a certain deerr r nV,# • j > 
the defendant against the plaintiff and 

tlir standard for valuing 

the relief claimed as such standard must bf 

taken to be the value of the plainlirs pronertv 
which he would stand to lose if the decree 
him IS put into execution. It would fellow 
therefore, th^at if the value of the decree exceeds 
the value of the assets, the valuation should be 
based on the valuation of the assets, or, if the 
awets are of ^eater value than the decree, 
the valuation should be based upon the value 
of the decree. l.L.R. (1940) r Cal. 409=1040 
Cal. 482. 6 »also 44 C.W.N. 860. The BomSy 
High Court has always held that the plaintiff 
has the right to value his claim as he pleases, 
oyr ^ B. 331=56 I.C. 340 and other cases 
cited supra under (he main Cl. (fe). So also 
the Lahore High Court. 137 I.C. 240= 
33P.L.R. 488; 9 L. 366= 1927 L. 890 ; 140 I.C. 
73 = 33 P L.R. 458; 9 L.L.J. 579=29 P.L.R. 
27; 40 P.L.R, 204. Also the Nagpur Judicial 
Commi.ssioncr’s Court. 1927 N. 375. But see 
no I.C. 163=1928 N. 243; 165 I. a 106= 
*937 N. 14. But according to the later 

ruling of the Nagpur High Court— 
The Court can interfere with any value put on 
a relief sought by a plaintiff in a suit falling 
under S. 7 (iv) (c), if the valuation appears 
to be arbitrary and unrca.sonable. But a Court 
should not endeavour to correct a plaintiff’s 
valuation except in a clear case where the 
disparity is so great as to show that the plaintiff 
ha.s not endeavoured to fix a fair value at all, but 
ha,s simply set down a figure which is unreasonable 
and bears no relation to the value of the right 
litigated. l.L.R. (1938) Nag. 558= 1938 N.L.J. 
327 (F.H.). The plaintiff cannot put any 
arbitrary value on his consetjuential relief. 
W’herc a person in possession of an item of 
gifted property sues for a declaration and conse- 
quential reliefs of cancellation of the gift and 
possession of the remaining items, then he has 
to pay a Court-fee only on the value of the 
properties, possession which is asked for. 1938 
N.L.J. 130. Where a plaintiff sues for a decla- 
ratory decree and asks for consequential relief 
and puts his own valuation upon that 
consequential relief, then for the purpose of 
cotirt-fcc and also for (he purposes ofjurisdiction, 
it is the value that the plaintiff puts upon the 
plaint that determines both. It 1* not however 
open to the plaintiff to 'S 

of his claim. 1937 

Court expressed the opinion that the pfemtJO 
cannot give an arbitrary value. />ee 36 A. ^ 
flfrt>5oA.6io«t928 A. 248 on the POint 
Rangoon High Court has held that 
is not at liberty to pla« an . 

to the suit. See 142 705= 933 

ButseeS Bur.L.J. 128= 1924 R. 378 ( )■ ct 
ding to the Oudh Chief [hr valu- 

aiithority for the Court Court «o 

ation set up by ‘^®P***"**^“ See 1928 

take advantage of S. over* 

O. 260=107 I.C. 330 jn Sind it 

valuation and not valuaUon). * 

has been held that a suit for be 

enforcement of a the decree. 

valued according to the amount oi 
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130 I.C. 445=1931 Sind 15. The Patna High 
Court has uniformly held that the plaintiff cannot 
give an arbitrary value. Set 2 P. 198 ; and other 
cases cited under cl. (io). Although it is for 
the plaintiff to state the amount at which he 
values the relief sought, it b open to the Court 
to determine (he question as to the true valuation 
of the suit if such question is raised. 1931 P. 
195= 131 I.C. 808. Where an order to succeed 
in a suit for possession, it is necessary for the 
plaintiff to obtain a declaration (hat a docu* 
incnt or decree is void or inoperative, the Court- 
fee to be paid must be calculated on (he actual 
value of (lie property. 43 I.C. 96-2 = 3 P.L.J. 
92. See also 179 I.C. 586^1939 P.254. ^ 
brought a suit for setting aside a sale held in a 
certificate case. The properly had been found 
to be woriii at least Rs. 12,000 In another pro- 
ceeding inter paries, but it had been purchased 
by the certificate holder for one pice. P however 
was in possession. In the suit he prayed (hat 
the sale might be held to l>c illegal and might 
be set aside and that a permanent injunction 
should is^uc re.’tlr.'iining the auction-purchaser 
from taking possession on (he basis of the said 
auction sale. P framed the suit under S. 7, 
Cl. {K'),sub-cl. (r), Court-Fees Act, .and put the 
valuation at (he price for which it had l>een 
purchased, m’c., one pice and paid court-fee 
thereon. Held, that as no objective standard of 
valuation was available in so far as P's claim 
was corxerned he was entitled to put his own 
valuation. 184 I. C. 106^1939 Cal. 278. 
In a suit fur pennanent injunction rcstr.ain- 
ing a decree-holder from executing his decree 
on the ground (hat the same was obtained by 
fraud and collusion and was therefore void and 
incapable of execution, the plaintiff must be 
required to value his suit according to the 
amount of the decree which he seeks to avoid, 
and to pay t’d/orrm Court-fee on that amount, 
182 I. C. 188= 1939 Pat. 572. Ill 
Madras, the plaintiff wa.s at Hbert)' to value the 
relief arbitrarily prior to (lie amendment of 
1922. See 27 .M. 480. Now under the proviso 
a suit for declaration and consequential relief 
regarding immovable property should be valued 
at one half (he value computed under Cl. {»). 
See 1930 M.W.N. 656. A suit for cancellation 
of a document or a decree , has 

to be valued under Cl. (I'y-a). Where the 
plaintiff is interested only in a portion of the 
property in respect of which tlic decree was 
passed (he suit must be valued only according 
to the extent of the plaintiff's claim. 42 C. 370 
= 36 I.C. C.W.N. 895. See also 4 

P.L.J. 191-44 I.C. 891. In a suit to set aside 
a partition deed so far os the plaintiffs arc 
concerned. Court-fee is payable only on the 
value of the plaintiff’s share of the property. 
138 I.C. 303--I932 M. 491-62 M.L.J. 712, 
As a general rule the amount at which the 
plaintiff values the relief sought by him for 
purposes of Court-fee is to be taken despite 
anything to the contrary in the plaint as the 
value for purposes of jurisdiction. 140 I.C. 
73 - 33 P-L.R. 458. Under S. 8, .Suits N’aluation 
Act, the value for jurisdiction follows value 
for the Court-fee and not vice versa. 58 C. 281 


= 1930 Cal. 686. but where a person values 
his claim at a certain figure for purposes of 
jurisdiction and he is subsequently call^ on to 
pay Court-fee on the footing that the suit falls 
under S. 7 (iv) (c), it is not open to the plaintiff 
to modify the valuation for purpciscs of Court- 
fee. 32 P.L.R. 729 ; 40 P.L.R. 938= 1938 Lah, 
647. See also 36 A. 500 on the pf^int. Hut see 
1930 M.W.N. 358^ 129 I.C- 824= 1931 .\I. 94 ; 
58 C. 281 = 1930 C. 686. 

Sec. 7 (ii) (c) and Sch. II, Art. 17 (««). — 
Sell. II,' Art. 17 (iii) only applies when no 
consequential relief is sought where consequential 
relief by way of injunction is asked for then S. 7 
(ic) applies and ad valorem court-fee on the value 
of the claim has to be paid, a single valuation 
covering both declaration and injunction. 1939 
A.M.L.J. 80. The relief originally prayed for 
was a declaration that (he plaintiff was the 
owner of certain property. A Court-fee of 
R.'i. to was paid. Subsecjucntly the prayer 
wax sought to be amended tliu.s : “ On account 
of that (a particular) decree is null .and void, 
and ineffectual, it may be declared, etc.” Held, 
that the effect of the amendment was to add 
to the origin.al relief a prayer fur a further 
declaration for which a further Court-fee of 
Rs. to should be paid and that the second 
relief asked for was not consequential relief 
within the meaning of S. 7 {iv) {<) so as to 
necessitate the payment of ad valorem fees. 55 A. 
274- >933 A.L.J. 31 1 1933 A. 350. See aLo 

•935 A. 817. Suit for injunction in respect of 
easement as occupier of properly situate in 
Hyderabad. 'Hie plaintifl' can place any valua- 
tion which he chooses. 1941 M. 91 = 52 1 ,.W. 
6to=l.L.R. (1941) Mad. t57 = (i94o) a M.L.J. 
655. 

Sec- 7 . Cl. (Iv) (d). — ^^45 8.567 = 59 I. C. 
777: 46 I.C. 884 = 63 P.R.,1902. 'I‘he valuation 
of the relief sought in a suit for an injunction 
is left entirely to the discretion of the plaintiff 
or appellant as (he case may l>e and the Court 
is not entitled to question the correctness of the 
amount so declared. (43 B. 376 and 31 Bom. 
L.R. 841, Foil.) 12 R. 335=1934 R. 268. 

In a suit for injunction, relief cannot be valued 
differently for Court-fees and jurisdiction. 22 
Boin.L.R. 1450 ; 99 I.C. 868 ; 92 I.C. 730 = 
1926 iM. 591 ; 1929 1 -. 566=116 I.C. 908. (See 
Suits Valuation Act, S. 8.) Plaintifl can put 
his own valuation and where the lower Court 
finds (hat the valuation is reasonable, the High 
Court will not interfere with it. 94 I.C. 103 (2) 

= 1926 P.H.C.C. 102=1926 P. 334. A-s to 
declaratory' suits where (he plaintiffs asked for 
injunction, see 21 I.C. 771 = 19 C.L.J. 15; 11 
N. too; 31 C.W.N. 1045=1927 C. 775; 48 
A. 412=94 I.C. 951-1926 A. 423- See also 
the ca.xcs noted under Cl. (ft») (e). A suit for 
rent and for declaration of title with injuncUon 
falls under S. 7 (1) (iv) (d) as (he injunction is 
u distinct and independent relief. 17 I.C. .^4 
=>6 S.L.R. 114; 19 A. Go. See also 4 A. 329 
on the sub-clause. 

Sec- 7 (Iv) (d) and Ben. Am. Act, S. 8-C. — 

In a suit fur a permanent injunction restraining 
the defendant from executing a decree obtained 
by him against property in possession of the 
plaintiff, the plainUff cannot place his own 
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(«) for a right to some benefit (not herein oihrr 
wise provided for) to arise out of land, and 

(f) for accounts — 
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valuation on the rcHcf claimed by him. nor can 
the relief be valued according to the value of 
the property which would be affected by the 
injunction. In a case of this sort the objective 
standard of valuation must be taken to be 

which the plaintiff 
will be benefited if he succeeds in his suit. It 
would be necessary during the course of an 
cnquio- under S. 8-0 of the Court-Fces Act 
to estimate the value to the plaintiff of the 
property Without the permanent injunction and 
also on the assumption that a permenant injunc- 
tion could be obtained. The difference in the 
amounts of these two estimates would be the 
measure of ihr- value of the relief sought by the 
plainiiH and it would be according to the figure 
thus obtained that the plaintiff’s suit should 
be \alued. I.L.R. (1940) 2 Cal. 33 = 44 C.VV.N 
59 ' >940 Cal. 560. 44 v.in. 

Sec. 7 Cl. (iv) (e). — This sub-clause wculd 
apply to suits in respect of right of way, right to 
light and air and other rights of casements over 
imriioyable property. In a suit for injunction 
restraining municipality from demolishing thara, 
the plaintif! can put any valuation and R. 4, 

Orders) of Lahore 
Nigh Court arc not applicable. 116 I.C. 008 
= 1929 L. 566. 

Sec. 7 Cl. (Iv) (t) : Arritbary Valuation, not 
I tumissibi e. — The provisions of the Court-Fees 
rT ‘Tontrollrd by O. 7, r. i (2) and R. ii 
(e), C.. P. Code, and where the Court finds 
that the relief has been valued arbitrarily or 
improperly (he C'ourt can compel the plaintiff 
to revise valuation and pay proper Court-fee 
thereon. 1933 .Sind 322. See aho 31 S.L. R. 
442= >937 bind 241 (F. B.); 150 I. C. 

1000=1934 A.L.J. 643=1934 A. 807: 163 

xVi -^22= 193b M. 325- 43 L.W. 300=70 
M.L. J. 292. Where a plaintiff brings a suit 
for recovery of a sum of Rs. 900, the mere fact 
that he adds a prayer for relief for any other 
sum that may be found due, rannot have the 
effect of converting the money suit into a suit 
ft)r accounts, and S. 7, Cl. {iv) (/) of the Court- 
Fee Act will not apply and the case would be 
governed by Art. 17 of Sch. II. 196 I.C. 441 = 
| 94 > O. W, N. >095=1941 Oudh 622. 

It rannot be laid down as an absolute rule of 
law tliat the right of a plaintiff in a suit for 
accounts of a partnership to pul a notional value 
upon the relief he claims extends throughout 
the whole course of the proceedings up to second 
appeal and that it extends to appellants or 
respondents \vho file cross-objections. The Court 
IS not bound in ever>- case to accept the valuation 
put by the appellant upon the relief sought by 
him. As the suit proceeds and circumstances 
change and the preliminary decree is followed 
^ final decree, the relief claimed by an 
appellant in an appeal from the final decree is 
no longer tentative and uncertain, but Is asccr- 
Uincd and can be accurately valued ; and the 
Court therefore is not bound to apply in such 
an ap^al the principle of notional valuation 
applirxl or accepted at the bcigniiing of the suit 


When cvei^thing was uncertain, Ifthe apDcUant 

in Hi n ? amount then reSSning 

in dispute, he must pay Court-fee on the valS! 

cannot be 

allpwca td put a mere notional vduc. 31 
37 * 

Scope and Applicability op SEcmoN.— The 
va ue of a suit for accounts is the approximate 
value stated in the plaint, which determines 
the Court-fees as well as the forum. 6 C L I 
225 also 100 I.C. ‘632=8 P.L.J. 145 ; 

* 4 ® > * 93 ® 97 ®- A suit for accounts 

ol the rent recovered by the defendants, falls 
under S. 7 (iv) (/) and the plaintiff is at liberty 
to value it as he pleases. The fact that the 
plaintiff issued, prior to the institution of his 
suit, a notice claiming a definite sum docs not 
have the effect of making the suit fall under 
S. 7 (i). 162 I.C. 227 = 38 Bom.L.R. 218= 

1936 B. 166 ; 1936 M. 525. The plaintiff is 
. entitled to value the relief at any figure he chooses 
and the stamp will have to be made up subse- 
quently if relief of greater value is granted to 
him. 8 L.L.J. 78=94 I.C. 650=1926 L. 242 
(i). It is open to the plaintiff to value a suit 
for account as he likes, even though such valua- 
tion may be arbitrary and even if during the 
course of the trial he should make admissions 
that for laiger amounts are due to him it is not 
open to the Court to require him to revise the 
valuation and pay additional Court-fee. 139 
I.C. 105=1932 M. 656. Se* also 156 I.C. 424 
= 1935 B. 212; 156 I.C. 7 > 8='935 L. 689; 
1936 R.D. 237. The plaintiff is entitled to pay 
Court-fee on the value he has thought fit to give 
to the relief sought notwithstanding that he has 
through mistake or inadvertence stated the 
value for purposes of jurisdiction at n different 
figure. 35 L.W. 358=137 I.C. 871 = 1932 M. 
5 ® 5 - (25 C.W.N. 768: 15 Bom.L.R. 1123 

and 58 C. 281, Foil.) The Court trying such 
suit does not lose its jurisdiction because the 
amount found due exceeds the jurisdiction of 
the Court. 9 N.L.R. 112=20 I.C. 928; 25 
543 - 40 * “32 M.L.J. 221 ; 16 A. 2O6 ; 

33 A. 97 ; 56 B. 23 = 34 Bom.L.R. 44 “ >37 I-C. 
702=1932 B. III. The Calcutta High Court 
has liowcver held that the Court can only 
award a sum up to the limits of its pecuniary 
jurisdiction. 13 C.W.N. 493. S. ii provMc* 
the means of recovery of excess Court-fee due 
on the excess decreed. 46 I.C. 165=22 C.W.N. 

669 ; 45 C. 634. In a partnership suit, the 
subject-matter would be the severance of IW 
final relationship and determination of >he 
relative shares of the partners. The aggre^J* 
of the specific amounts will represent the value 
of the subject-matter of the suit, even though 
the plaintiff’s tentative value be less or mo*^- 

^icopE^oF THE SuB-Ci.. (w) 
clause would cover all suits which 
accounting between parlies. Thus a c aim 
accounts in a partnership suit would fall 
the sub-clause. 4® I-C. 165-22 C.W.N. W 
15 Bom.L.R. 1123-22 I.C. 7 *j 
,3 C.L.R. 160: 64 M.L.J. 576. So al» » 
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suit for administration and accounts. 39 B. 
545=29 I.C. 9.40=17 Bom.L.R. 574; 45 C. 
634=22 C.W.N. 115. See also 100 P.R. 1914 
*26 I.C. 342 J 55 I-C. 258=12 Bur.L.T. 
207 ; 44 C. 890=24 C.L.J. 446 = 21 C.W.N. 
310; 24 I.C. 643 = 7 O.L.J. 281. An adminis- 
tration suit is a suit for an account and Court>fccs 
thereon arc payable under Cl. (ia) (/) of S. 7 
of the Court'Fees Act. It is open to the plaintiff 
to value the relief that he claims as he pleases 
for purpose of Court-fee. 12 R. 512. In a 
.suit for the administration of the estate of a 
Muhammadan lady» for accounts and for 
division of the a.ssels among the heirs under the 
Muhammadan Law, on the question whether 
the provisions of S. 7 (»y) (/) or Art. 17-B of 
Sell. H applied to the case. Held, that as an 
administration suit is not merely a suit fhr 
accounts and ought not to be so regarded for 
any purpose relating to Court-fee, espieciaily 
where the suit is not one by a creditor for the 
administration of the assets of a deceased but 
one where a division of properties may have to 
be made, it should be valued under Art. 17-B 
ofSch. II of the Court-Fees Act. (Judgment of 
Wadsworth, J., in C.M.A. No. 235 of 1938, 
Foil.) Held, further, that in such a case the 
jurisdiction is to be determined by the market- 
value of the property. Where the lower Court 
had erred in holding that it had jurisdiction 
the High Court can interfere in revision to correct 
such error when the suit was still in its earlier 
stages though if the suit had been decreed in 
favour of the plaintiff the defendant would have 
been entitled to raise the question of jurisdiction 
in appeal. 5a L.W. 663 = (i94i) 2 .M.L.J. 962. 
A suit for administration is a suit for accounts 
and falls under sub-paragraph (/) of Cl. (I'y) 
of S. 7, Court-Fees Act. The valuation for the 
purposes of jurisdiction must be the same as 
the valuation for the purposes of Court-fees. 
In such a suit the valuation for purposes of 
Court-fees and/or for jurisdiction made by the 
plaintiff cannot be questioned by the defendant. 
In the case of its turning out that too small a 
sum had been paid in C^urt-fccs, provision is 
made in S. 1 1 for payment of additional Court- 
fees. 1941 Rang.L.K. 512=1941 Rang. 322 
(F.B.). iiee alw 1939 Rang. L. R. 134^1939 
Rang. 115. In an appeal from a decree in 
a suit for administration the appellant 
is entitled to value his relief for purposes of 
court-fee at such hgure as he may fix. He is 
not bound to pay court-fee on the ad valorem 
value of the appeal. 42 I’.L.R. loi. 'I'he 
claim of the creditor in pursuance of the noti- 
fication of Court after a prelimin.ir^' decree in 
an administration suit cannot be deemed to be a 
* plaint ’ as to require Court-fee to be paid there- 
on. 134 I.C. 1 137 (2)— 1931 M. 683 = 61 M.L.J. 
933. A claim for mesne profits is not a claim, 
the value of which cannot uc ascertained, and ad 
valorem Court-fee is to be paid thereon and 
plaintiff cannot recover anything in excess of 
the valuation put by him. 40 I.C. 579=3 1*. 
L.J. 67. A suit for partition and accounts 
against karia of joint family is not a suit for 
account and would not fall under this sub- 


clause. 10 Pat.L.T. 491 = 1930 Pat. 1. In a 
suit for partition by metes and bounds after 
division in status, a prayer for account is leviable 
to Court-fee under this clause. 64 M.L.J. 576 
= 1933 M. 431 = 143 I.C. 755. 

Duty of Plaintiff. — According to S. 8, 
Suits Valuation Act, the valuation for the 
puqxisc of jurisdiction and of assessment of 
Court-fees must be the same. The plaintiff 
must state an approximately correct valuation 
and S. 1 1 makes provisions for additional 
Court-fee if original valuation is found to be 
incorrect. But this docs not mean that the 
plaintiff having valued his claim is entitled to . 
select one or two items and leave the rest for 
assessment under S. 11 after the final decree 
has been obtained. 1929 P. 626. 

Appeal i.n Cases fallino under the Sub- 
Cl. (if) (/). — An appellant against a decree 
dismissing a suit for an account cannot in appeal 
change his valuation when the subject matter 
of the appeal is the same as in the trial Court. 
The scheme of the Court-Fees Act docs not 
allow the plaintiff to change in appeal the 
valuation adopted by him in the plaint in the 
trial Court. I.L.R. (1938) Mad. 1031 = 1938 
Mad. 887^(1938) a M.L.J. 557 (F.B.). A 

plaintifl in a suit for accounts is no doubt entitled 
to place his own valuation on the relief claimed. 

If his suit faib and he appeals against the refusal 
to take an account, the appeal would relate 
solely to a right to an account, and the appellant 
might place liis own value on the memorandum 
of appeal. But if the suit results in a decree 
for a certain amount against the plaintilf, his 
appeal against such decree is not merely in 
relation to an account, but is really an appeal 
against a money decree and he must pay ad 
valorem of Court-fee on the amount of the decree. 
He cannot be permitted to place an arbitrary 
value on his appeal for purposes of Court-fee. 
I.L.R. (1941) Bom. 477 = 43 Bom.L.R. 475 = 
1941 Bom. 242. Where a person appeals from 
a preliminary decree in a suit for account, 
he is allowed the option of placing his own 
valuation upon the memorandum of appeal 
and he is not bound by the valuation put upon 
the claim in the plaint. 44 .\. 542 = 20 A. L.J. 
416= 1922 A. 228 ; 47 A. 756 = 23 A.L.J. 725.^ 

89 I.C. 122 ; 3 P. 146=1924 P. 161 ; ‘9i I.C. 

32 = 1926 L. 189 ; 141 I.C. 277=1933 N. ia7 ; 

9 Rang. 165=133 I.C. 91 = 1931 R. 146 (F.B.). 
But su contra 1921 .M.W.N. 558=70 I.C. 392 ; 

39 M. 725 = 33 LC. 602 = 30 M.L.J. 402 (F.B.) ; 

23 M. 490*20 I.C. 328 = 9 N.L.R. J12: 79 
I.C. 923 (Sind); 7 P.R. 1925=28 I.C. 262; 

14 P. 658=159 I.C. 4=16 P.L.T. 433=1935 
P. 396; 31 S.L.R. 37. See also 50 I. A. 232 
cited below. It is no doubt, settled law that in 
an appeal against a preliminary decree in a 
suit for die taking of accounts, the defendant- 
appellant is not bound by the valuation of the 
relief made in the plaint and is at liberty to 
make a fresh valuation for the purposes of the 
appeal. But in an appeal against a final decree 
by which it has been decided that a certain 
specific sum of money is due by the defendant- 
appellant to the plaintilT-rcspondcnC, the only 
valuation which the defendant-appellant can 


2078 


The Civil Court Manual (Imperial Acts). 


[S. 7 


^ NOTES. 

bn pcrii.iik-cJ to put upon his appeal is the amount 
of the decree which he seeks to have set aside. 
1037 Kan{?.L.R. 369. A defendant appealine 
from a preliminary decree for an account has to 
stamp his memorandum of appeal according 
to tiu* plaintifT’s valuation and cannot value 

er may seem to him to be 
approximately correct. Where a defendant 
appeals against a final decree, he should pav 
Court-fee on the amount of the decree passed 
against him. except in cases where he appeals 
only against a portion of the decree. S. 7 (ip) 
U) applies to appeals bv a defendant. I L R 
fi 930 ) Mad. 59H L.VV. 488=. 1938 M. 

= (» 93 ») I M.L. J. 628 (F.B.) It wa.s held in a 
recent case in Sind that in an appeal from a 
preliminary decree parsed in a suit for accounts, 
the valuation once fixed by the plainlifT must be 
adhered to in appeal unless the subject-matter 
of the appeal i.s not identical with that of the 
suit, in which case, it is open to the appellant 
to value the subject-matter of the appeal differ- 
emlv and to pay the Court-fee thereon. 21 
•S.L.R. 377 = 98 I.C. 909=1927 Sind 100. Sff 
nbo on the point 11 Pat.L.T. 629: 131 I.C. 

337 ”> 93 t L. 143. On an appeal against the 
preliminary decree for winding up a parincr- 
sliip, a Court-fee of Rs. 10 is sufTicient. other 
questions relating to allowing or disallowing 
certain items being incidental. 1 L. 6=19 P. 
L.R. 1920-37 I.C:. 185. Sec also 1936 L. 438: 

a' P' L- .J. 4«o->937 

A. 403 (iuit tor accounts by principal a^^ainst 

agent — Appeal by Defendant from preliminary 

decree— Court-fee). Sff abo 1938 N.L. f. 341 = 

•930 Nag 327 : I.L.R. {1941) NXg. 344. In a 

suit for dissolution of partnership and accounts 

a dccH'c was pa.sscd in iavour of the plaintifT 

for a sum of Ks. 10,000. The drlondant appealed 

against the decree, claiming a decree in his 

favour for such sum as may be found due and 

valued the appeal at Rs. t.ooo and paid Court-fee 

of Rs. 107-8-0. Held, that the va uation was 

arbitrary and could not be accepted : and 

that the subject-matter of the appeal being the 

decree for Rs. lo.ooo and intcicst, ad valorem 

Court-fee must be paid on that amount. 150 

I. C. 1090-1934 A.L.J. 643—1934 A. 807. 

Out see also 141 I.C. 277 = 29 N. L. R. 34=1933 

N. 127 ; 3 « b.L.R. 31 ; 18 Lah. 196=39 P.L.R. 

884- 1937 Call. 694. Where in a suit for 

accounts the same party appeals first from a 

preliminary decree having paid ad valorem fee 

on the amount mentioned in the plaint and 

before the decision of that appeal appeals to the 

same Court from the final decree, he need not 

again pay ad valorem Court-fee on the entire 

amount awardedby the final decree but need only 

pay on tlic amount, if any, in excess of that 

on which Court-fee wa.s already paid. 53 M 

664=1932 M. 453 = 62 M.L.J. 624. The mere 

fact that in such a case the plaintiff will have 

to pay fee under S. 1 1 of the Court-Fees Act 

to enforce the liability under the decree docs 

not relieve the defendant-appellant from paying 

fee on the entire amount decreed. 33 C.W.N. 

743=1929 C. B13. Art. 17 of the Act could 

not apply to such a ca.se. Where a person with 

a definite decree for a particular sum of money 

seeks to set it aside. {Ibid.). Where there was a 


claim for Rs. 3,000 and a cross-claim for R« 
29.000 and plaintiff's claim was dbSs^ 
cross-claim allowed for R« 

plaintiff valued his appcal^t Rs^’iqoq??, 
held that the valuation applied for U?c apS 
m Its entirety both to rcve^4 the deeme pW 

® decree in his favour inasmuch 
as he can fix his own valuation in appeal, w 

iAm‘ “32 — 57 M.L.J. 281 = 1929 p.c. 147 (P.C) 
Where a plaintiff definitely fixes a certain su^ 
as the amount of his claim, Uiis must ^ 

well as the appeal. But when he fixes a certain 
surn as the amount of his claim only approxi- 
mately, the amount found due by Court deter- 
mines the fomm of appeal. 34 C. 954= i r C.W. 
N. J 133=6 C.LJ 25553, C. 36559 L. 235 
52 B. 9®4-*«5 EC. 3915 1933 Sind 322. 

But see 40 M. 8 = 32 M.L.J. 221. In a suit 
lor accounu tlic determination of the forum of 
appeal from the preliminary decree depends 

^ • I . the suit for purposes of 

jurisdiction. 31 P.L.R. 536=1930 L. 832. 
On this clause, see aUo 144 I.C. 559=1933 L. 

633 ; 38 J^m.L.R. 754=^938 B- 353 (Suit to 
declare will null and v'oid and for adminis- 
tration of estates). 

U. P. Court-Fees AMENOME^n' Act, 1938, S. 7 
(i&) [b). — S. 7 (iv) (b) applies to a suit 
in which the only relief claimed is one to obtain 
an injunction. 15 Luck. 415=1940 Oudh 24, 
See also 1941 O.W.N. 479 (Apjjcal in suit under 
S. 33 ( 3 ) Agri. Rel. Act; U. P. Court-fees). 
1940 A.L.J. 689 (F.B.) 5 I.L.R. (1940) All. 93 
= 1940 A.L.J. 30= 1940 All. 189 (Suit under 
S. 33 * C. P. Agri. Rel. Act to declare amount 
payable). 

.As *A.MF.NI>ED BV MADRAS ACT V OF 1922 , 

S. 7 (k*-d) AND (t»). — Where the suit was for 

the cancellation of a sale-deed executed by the 
plaintiff and for recovery of possession of tJic 
land and mesne profits, and the plaintiff paid 
Court-fee for the cancellation of the sale-deed 
on the amount of the consideration specified 
in the deed and also paid Court-fee on the mesne 
profits. Held, that the claim for recovery of 
pos.scssion wa.s merely ancillary to the main 
claim, namely, setting aside the salc-dccd, and 
that separate Court-fee was not payable 
re.spcct of the prayer for possession. 56 


in 
M. 

also 


401 = 142 I.C. 29=64 M.L.J. 127 - 

42 L. W. 860=1935 M. 063=69 M.L.J. 458 ; 

42 L.W. 217=1935 871 = 69 M.L.J. 45. 

An order of the liquidator under S. 42 (2) (0) 
of the Co-o|>crative Societies Act is not a ‘ dwree 
for money within the meaning of S. 7 
of the Court-Fees Act as amended by Mad^ 
.Act V of 1922, not having been p.nsseU by 
any C:ourt in a suit. S. 7 (iv^A) 
fore apply to a suit for a declaration 
order of a liquidator determining ‘*>f. 
of contribution payable by the 

• The suit is governed ov 


of con 

S. 42 (2) (A) 

Is null and void. 
Art. r7-A of Sch. 
as amended in 


by 

:n. II of the Court-Fees Act 
Madras. 169 LC. 6 cfi-i 937 


laras. luy -y; 

M. 604= ( 1937) t M.L.J. again*' 

sioner-Suit to declare 

widow collusive and not binding . 

or his reversionary 

to restrain execution— ValuaUon. i937 
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In all such suits, the plaintiff shall state the amount at which he values the 
relief sought * * *] ; 


LEG. REF. 

^ The words “ and the provisions of the 
Code of Civil Proredure, section thirty-one, 
shall apply as if for the word ' claim * the 
words “ relief sought ” were substituted ” were 
repealed by the Repealing and Amending 
Act (XII of i8gi). 

NOTES. 

N. 230=45 L.W. 380. The worshippers of a 
temple representing the temple, brought a 
suit for a declaration that a decree obtained 
against the temple properties by a grocer in 
a suit on a promissory note executed by the 
hereditary trustee for goods supplied by the 
grocer, was not binding on the temple as it was 
collusively obtained. Both the temple and the 
trustee for the time being were put in the array 
of defendants. It was held that the plaintiffs 
were in substance praying on behalf of the 
temple for cancellation of the decree obtained 
against the temple, and the suit was therefore 
liable to court-fee under S. 7 (ic-.l). I.t,.R. 

(1941) Mad. 708-- 1941 Mad. 493=(t94i) 1 
M.L.J. 414. Suit to declare right to properties 
by survivorship as joint family properties and 
for po5ses.sion — Allegation that will exe- 
cute by deceased member is forgery- — Claim for 
return of pronotc on tltc ground of discharge — 
Court-fee payable. 1G3 I.C. 837 — 43 L.W. 
G9G--70 M.L.J. 542. It is clear that the prop>er 
prayer in a suit by the creditors of a person 
uncler S. 53 of the 'Iransfer of Property Act 
is a prayer for a declaration that the alienation 
complained of is not binding upon Ute creditors 
to the extent of their debts and not a prayer 
for the cancellation of the deed of alienation. 
T'he suit therefore falls in substance under 
Art. 17-A of Schedule a.s amended in Madras 
and does not come under S. 7 (ii’-a). 50 L.W. 

248=1939 M. H94 -(1939) a M.L.J. 400. I. 

L. R. (1940) Mad. 73. 'I'he documents which 
require to be set aside arc documents where by 
rights are transferred or released such as sates 
gifts, mortgages, leases, releases, etc., and to fall 
under S. 7 {io-a), the document sought to be 
set aside must of itself have secured the pro- 
perty, i.e., there must have been a conveyance 
of the said property or a release of right there- 
under which would operate to extinguish the 
right of the person conveying or releasing, and 
not merely a coniirmation of an already existing 
right. 48 L. W. 623=1938 Mad. 824. A 

lea that a document purporting to be executed 
y another person in favour of the plaintiff 
does not amount to a due fulfilment of the 
contract entered into by that other with the 
plaintiff is certainly not what in law will be 
spoken of as a prayer for ‘ cancellation ’ of 
that document. So when such a plea is raised 
or when a prayer in respect of sucli plea is 
added by amending the plaint, the ease will 
not fall under S.7 (iv-a) of the Court-Fees Act, 
as amended in Madras. Nor will the addition 
of such a prayer in suit for money make the 
plaint one comprising distinct subjects within 
the meaning of S. 17. 161 I.C. 18.4=1936 

M. W.N. 510=1936 M. 26G. A suit by a 


minor after attaining majority to set aside an 
alienation made by his guardian during liis 
minority and for p>ossession of the properties 
alienated is governed for purposes of Court-fee 
by S. 7 (it'-a) of the Court-Fees Act as amended 
in Madras. T'he plaintifT has to pay the Court- 
fee based on the actual value of the property 
as shown in the sale deed which he scclts to 
avoid ; and not the artificial value prcscrilx-d 
by S. 7 (i-) of the Act. 1938 .M. 921=48 L.W. 
277. Razinama decree — Suit to declare null and 
void — Plaintiffs minors in prior suit represented 
by defendants or guardians — Court-fee payable. 
71 .M.L.J. 383=1936 M. 470=43 L.W. 715; 
141 I.C. 80 64 M.L.J. 24 (Suit for declaration 
that prior decree is not binding on plaintiff). 

Suit for pARxrrtoN iiv mi.sor Hi.ndu copar- 
cener— Decrees ALSO IMPEACHED AS NOT BINDING 
— In respect of the decrees passed in suits in 
which plaintiff had been CO nomine impleaded as a 
party, he has to pay court-fee according to S. 
7 (fy-a) as he must be held to have impliedly 
asked for a cencellaiion of the decree. He must 
pay ad valorem Court-fee on the amount of the 
decrees and not merely on his share fraction, 
as his liability is for the full amount 
though limited to the extent of hb share in the 
family assets. It makes no difference that the 
plaintiff was a minor or merely a junior member. 
I. L.R. (1940) .Mad. 259 1940 M. 113- (1940) 

I .M.L.J. 32 (F.B.). That is a distinction 
Ijetween an obligation imposed on a party 
by a decree and an obligation imposed on a 
party by his personal law by which he is governed 
in pursuance of a decree. In one case lie seeks 
to get rid of the obligation existing under the 
decree : in the other he seeks to have it declared 
that he or hb interest in the property or estate, 
which b sought to be made liable, cannot be 
rendered liable under the decree by virtue 
of the said personal lasv. In the latter case 
he is not bound to sue for cancellation of the 
decree ; in the former he is so bound. Where 
a Hindu reversioner brings a suit to have it 
declared that a decree obtained against the 
widow of the last male-holder b a collusive 
decree and does not affect the plaintiff or hb 
vested remainder interest in the properties of 
the last male-holder, and that the decree- 
holder should be restrained by a permanent 
injunction from bringing to sale in execution 
the interest of the plaintiff, in the estate, the 
suit does not fall under S. 7 (iV-a) of thc Act 
45 L.W. 380=1937 M. .149. Suit to reduce 
rate of maintenance awarded by a decree does 
not fall under thb clause. 59 .M. 159=60 

M.L.J. 202=1935 M- 855 = 42 L.W. 42. 

Computation of \'alue under S. 7 (iv-a) 
(MADRas). — In a suit for cancellation of a deed 
of conveyance and for possession of the property, 
falling under S. 7 (iv-a) as amended in Madras’ 
the proper method of calcul.aiing the value of 
the subjcct-m.ittcr b the market value of the 
property on the date of the plaint. The valuation 
should not be in accordance with S. 7 (p). I. L.R. 

(« 939 ) Mad. 784=»939 M. 462 = (i939)’ [ 
M.L.J. 702 (F.B.). 
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for possrcsion of lands, suits for the possession of lands hoii«#»c 

houses and gardens; gardens — according to the value of the suhiVrr* 

matter ; and such value shall be deemed to be— 
where the subject-matter is land, and— 


NOTES. 

Sec. 7 , Cl. (v) : Applicability. — See Ati L VV 
r,4i; 45L.\V. 491 = (1937) I M.L.J. 73. the dis- 
tinction which IS drawn in S. 7 between land 
houses and gardens indicates that lands with 
buildings upon (hem come within the definition 
of ‘ houses ’ and therefore a mill assessed to land 
revenue should be assessed for purposes of 
Court-fee on its market value. 1941 Pesh. 69. 
In a suit for possession of lands and buildings 
against (he defendant alleging that the plaintiff 
IS a Mahant of certain temple and that the 
property mentioned in the plaint is owned 
b\ the idol which is installed in that temple 
and that the defendant has taken illegal possession 
of the property,^ and for an injunction to the 
defendant restraining him from interfering with 
I he plaintiff's management of the same, the 
jilairitiff is bound to pay od volorem Court-fee 
on tlie market value of the property. This, 
however, is subject to the proviso that where 
the properties are not capable of being valued 
owing to the (haracter of the user to which 
they arc put CJourt-fec under Art. 17 (w) is 
payable in respect thereof Such properties 
ordinarily are the mati rials and the site of the 
temple and the materials and the sites of such 
buildings as are adjunct to the temple and arc not 
<lircrtly productive of any income for (he temple. 

40 P.L.R. 1 13. Where a plaintiff sues for pos- 
session of a temple on the strength of an agree- 
ment for management by rotation the Court- 
fees arc payable according to ,Srh. II, .^rt. 17 
(6) of the C’<iuri-l'Vcs Act. 7 'hc temple so 
Jong a.s it stands ns a temple remains the propertv 
of the dciiv and has no market value within the 
meanintj of S. 7 (v) {e) of the Act. 1938 N.L.J. 
^^4 ^ 93 ^^ 481. A suit which does not 

fall under S. 92, P. Code, and which is not 
for the administration of any trust ljut is in 
substance one f(jr the administration of the 
property of a caste, wherein all the members 
of the caste arc interested, after ejectment of 
persons who are in exclusive possession thereof 
and who refuse to have tlic same administered 
mr the common benefit, falls directly under 
•S. 7 (v) of the C>>urt-Fccs Act and must be 
valued^ for purposes of Court^fee as a suit for 
possession. Recovery of possession beinij a 
ncccs.sary and .substantial relief in such a suit, 
and being sought on behalf of all the members 
of the caste, the suit comes within the purview 
of S. 7 (v). 1937 M.W.N. 217 45 L.W, 5ro. 

A suit for declaration of title as adopted son and 
for possession is a suit that comes within Cl. (4) 

(c) and not within Cl. (5). 1923 P. 100 ; 

5 P.L.J. 339" 56 I.C. 422. SW also 38 1184 

t L.W. 824 -25 I,Cb G83, (Suit for decla- 
ration that a decree is void and for possession 
of properties sold in execution thereof). Where 
the declaration as to validity of adoption was 
neither claimed nor necessary the suit fell under 
Cl. (1;) and not under Cl. (iv) (c). 9 R. 401 == 134 
I.C. t273=si93t R. Sre also 1929 N. 276. 

a junior member for partition 
oi the Thavazhi properties for the purpose of 


detaining the Court-fee payable, the point 
to be considered is whether on the date onuit 
It can be said that the defendant's possession 
was possession on behalf of the Thai^ST If 
he IS not in such possession, Court-fee should 

T I *938 M.W.N. 13.= 
1938 Mad. 474, Suit for possession— Defend- 
ant challenging plaintiff’s title, and plaint anti- 
cipaling possible defence on that ground— Suit if 
one for possession or falls under S. 7 (iv) (c). ’18 
P.L.T. 977= 1938 Pat. 22 (S.B.) In a suit for dec 
ration that a decree obtained agaiust thepIaintifT 
was void on the ground that the plaintiff then 
a minor was not propcrtly represented, and 
lor recovery of po.sses.sion of the properties 
covered by the decree, the main relief is recovery 
of possession and the suit falls under Cl. (v). 
1)9 I C. 317=1932 M. 605 = 63 M.L.J. 764. 
If a person is out of possession of property to 
which he considers he is entitled on the strength 
of any right title or interest that he claims in 
relation thereto, and seeks to obtain possession 
thereof from the person who is keeping it back 
from him, there being no jointness of possession 
or title between the t^vo his suit is one for 
possession, bare and simple to which the provi- 
sions of S. 7 (f) of the Act apply and no occa- 
sion arises to invoke Art. 17 (pi) of Sch. IJ. 
I.L.R. (1938) Lah. 240= 1938 Lah. 275. Where 
in a suit for partition and possession among co- 
sharers the plaintiff alleges his exclusion from 
possession of the properly, the court-fee payable 
is ad valorem under S. 7 (v). I.L.R. (1938) 
Mad. 309 -1938 M. 278=(r938) 1 M.L.J. 29. 
Suit to avoid claim order — ^urt-fee payable 
— \’aluc of suit for purposes of jurisdiction 
— Mode of determining value of land. 56 M. 
716—1933 M. 439 = 64 M.L.J. 568. A suit 
for possc-ssion by a trustee or manager of a 
religious endowment falls under this clause 
and not .Art. 17 (t'l) of Sch. II.^ 1932 A.L.J. 
773=1932 A. 593. In such a suit immovable 
property has to be valued under cl. (p) but (he 
temple should be left out of account as haring 
no market value (ibid.) A suit by a landlord 

against his tenants occupying a holding under 

him. to eject them from a tank-bed which they 
are alleged to have encroached upon, praying 
for an injunction restraining them R”"' '"J"* 
fering with his possession and for a 
injunction directing them to remove the mud 
thrown by them on the land to "lake it coin 
vable, is governed by Art. *7-8 8ch. II, 
tU. Courf-Fces Act, as the 
had no market value. S. 7 (*Th« PP 
cation ,0 the cn,c 40 7 t 8 -'g 3 ^ 

M. 7*4=87 h.. was eniideJ 

an in.imdar, claimed that ^ 

to both warams in ‘he mam *a 

though he had noproofofactua^^^^^ 

the defendants into virtue 

right of eject them *8er^c node 

of his title to the to melwaram 

did not dispute the land. 

but asserted occupancy nghui jn 
that court-fee was payable on me y 
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(a) where the land forms an entire estate, or a definite share of an estate 
paying annual revenue to Government, * 

or forms part of such an estate and is recorded in the Collector’s register as 
separately assessed with such revenue, 

and such revenue is permanently settled — 
ten times the revenue so payable : 

{b) where the land forms an entire estate, or a definite share of an ertate, 

paying annual revenue to Government, or forms part of such estate and is recorded 
as aforesaid ; 

and such revenue is settled, but not permanently — 

five times the rev enue so payable : 

NOTES. 


S. 7 (»i») (c) and not under S. 7 (c) or (xi) (cc) 
of the Act. 140 I.C. 462 = 93 .M.L.J. 759. 
But s^e 41 L.W. 562; 58 M.L.J. 369=1935 
M. 346 ; I.L.R. (1937) Mad. 672 ; (1937) i 
M.L.J. 739^45 L-W. 49 » = i 937 Mad. 529, 
A suit by Hindu reversioners to recover pos- 
.session of property gifted by Hindu widow after 
her death falls under Cl. (0) Uiough the prayer 
was for declaration and consequential relief. 
3 P.L.T. 704=1922 P. 615 (K.B.). see also 

57 I.C. .194=18 A.L.J. 903. A suit by a tenant 
against the landlord and other tenants i.s governel 
by S. 7 {*.) not cl. (xi). 25 I.C. 507= 19 C.L.J. 
418. See also 17 N.L.J. 478; 31 M. 14. Suit 
for posses-sion and arrears of rent from * 
tenant, including a tenant holding over, falls 
under Cl. (irj) (ce) and not this clause. 33 
Bom.L.R. 263=i93t B. 234. But a suit for 
poMcssion against a tenant holding over in 
defiance of a notice to quit, is one against a 
trespasser and is governed by this clause and 
not by cl. (jri) (ce). 1923 N. 310=8 N.L.J. 

63. See also 1933 O. 363. .Also a suit to eject 
a licensee at will from a house with an incidental 
prayer for determining plaintiff’s title. 5 P. 
631=1927 P. 140. See for valuation. (Ibid.) 
A suit for possession questioning the validity 
of a certain compromise and a decree passed 
on the basis of such compromise. 1929 O. 419. 

A suit for possession atid also for an order to 
compel defendant to execute and register a 
sale deed, the plaintiff alleging that the land 
had been sold to him and that the defendant 
had received part of the cijnsideration is a suit 
for possession only within the clause and not also 
for specific performance. 60I.C.512; 14C.L.J. 
159. In a suit to enforce a mortgage by a 
decree for sale, Cls. (t/)'(oi), (w) and (*) of S. 7 
have no application and court-fee is payable 
on tlie ad valorem scale. 58 C. 829=130 I.C. 
876=1931 C. 159. A suit by a mortgagee to 
recover possession under the terms of the deed 
of mortgage is one under cl. (w) 
and not under this clause and the court-fee 
is payable on basis of principal. 1929O.321 (1). 
But a suit by mortgagee for possession from 
prior mortgagees was held to be governed by 
this clause and not clause (9), 134 I.C. 597'= 

* 93 > O. 366. Valuing lands as per charts issued 
by District Judge setting out minimum value 
of lAnd.s in different parts of the district is im- 
proper. 1930 Cal. 65. Trees standing on 
specific items of land claimed need not be 
separately valued. 'I'hcy arc included in the 
vaJuation of the items themselves. 105 I.C. 

881 = 1927 M. 1002; 54 M.l-.J. 67 = 40 .M. 
824=39 I.C. 254 ; where tlicy were on poram- 

CC.M.— 261 


bokes and the only rights claimed in them 
being accessory to ownership of other plots in 
the village. (Ibid.) In a suit for possession of 
paddy lands the plaintiff is entitled to pay 
Court-fee only on five limes the land revenue 
due on the paddy fields. 1934 R. 313. See 

also 142 I.C. 19.5= >933 M- 3 ^ 7 ; >935 Pesh. 
30 (partition suit). 

A suit by a person, alleging that he was a 
tenant dispossessed by his landlord, against the 
landlord and a third person who is in possession 
of the property, is not one bet^vecn landlord 
and tenant and Court-fees should be paid accord- 
ing to S. 7 (i>). {32 C. 268, Foil.) 29 N.L.R. 

367 -1933 N. 312. See aUo 1938 0 .\V..\. 433 
— 1938 O. 139. In a suit for posses.sion against 
a mortgagor who had not delivered possession of 
property mortgaged, an cd valorem Court-fee on 
the market-value must be paid as the defendants 
arc allegedly in pos.scssion and as there is no 
special provisions in the Court-Fees Act as 
regards suits of this kind. 1940 .‘V.M.L.J. 49. 

Appeai.. — .An appeal by alienee defendant 
against a decree setting a.sidc a sale of joint 
family property on condition (hat plaintiff 
paid a certain sum of money, should be stamped 
under S. 7 (v). 47 M.L.J. 919 = 48 .M. 652 = 

1925 M. 323. .An appeal claiming that the 
appellant must be appointed trustee of durga.s in 
suit in the place of plaintiffs appointed by tlie 
Court falls under S. 7 (o) and not under .An. 1 7.B 
Sch. II. 88 I.C. 209 = 1925 .M. 804-48 .M I I 
571. See also 1930 M. 597. In a suit for decla- 
ration of jote right and lor possession, a decree 
was pa.sscd in trial C.'ourt. The appeal by tljc 
defendant was dismissed. The second appeal 
was governed by S. 7 (0) of the Court-Fees Act. 

34 C.W.N. 217. Where in a suit for recovery 
of possession of certain property on payment of 
the nccessar> Court-fees on the value of the 
property, the claim is decreed and the defendant 
appeals against the decree, he is bound to pay 
the same Court-fee though he is in possession 
of the property. 1929 Sind 161. 

So. . 7 (v) (a). — A share in an undcr-pro- 
prictary tenure in a village is a definite share 
within sub-clause (d). 24 O.C. 29 = 58 I C 
132. See also 7 O.W.N. 956. As to a suit by 
a subordinate tenure holder, see 8 C. 192. 

bee. 7 (v) {»>)•—* Definite share ’ of an estate 
means an undivided tangible fraction of an' 
estate. 10 .M.L.T. 206=33 I.C. 683. .As to 
the meaning, see also 3 IM.. F. 511; 16 .A. 286 : 

•937 N. 100 ; 167 I.C. 909= 1937 A.L.J. 88 = 

1937 A. 206; 55 A. 53 i = «933 A.L.J. 398 = 

•933 A. 414. Individual field plots forming 
part of a holding but not separately assessed 
not a definite share. 2 Bur.L.J. 39=75 I.C* 
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(c) where the land pays no such revenue, or has been partially exempted 
from sucli payment or is charged with any fixed payment in lieu of such re^eZ 

and nett profits have arisen from the land during the year next before the 
date of presenting the plaint — ’ me 

fifteen times, such nett profits : 

but where no such nett profits have arisen therefrom-the amount at which 

the Court sha I estimate the land with reference to the value of similar land in 
tlie neighbourhood : 

{d) where the land forms part of an estate paying revenue to Government, 
but IS not a definite share of such estate and is not separately assessed as above- 
mentioned— the market- value of the land • 


NOTES. 

217. On the point, ste also 46 M.L.J. 345— 
77 I.C. 781 = 1924 M. 646: 34 M.L.j. 558 = 
47 I.C. ‘■,43. 'I'he word.s “ fractional shares ” 
in Govermnenf notification No. 358, dated loth 
Srpternl)cr. 1921 cover also a case where the 
pinintifl claims a definite area within the sur\’ey 
niitnhiT formini? a complicated fraction of the 
whole. Htf 54 M.L.J. 67=105 I.C. 881 = 1927 
M. 1022. But see contra 16 A. 493 : 34 M.L.J. 

• 33 830-11 I.C. 816; I K. 492 = 

75 I. C:. 217 1923 R. 246 : 1 16 I.C. 209=1930 

L. 182. Remis-sions of revenue granted in 
an>' particular year cannot be taken into 
account in calculating the value of land for 
purposes of Court-fee under S. 7 (y) of the 
Court-Fees Act ; the calculation should be based 
on tlic revenue fixed at the .settlement. The 
words “ the revenue so payable ” and the words 
“ sucli revenue is settled ” undoubtedly refer 
to the revenue fixed at the settlement and 
cannot reler to the revenue less rcmis.sions in any 
particular year. 1937 A.L.J. 838= 1937 A.W.R. 
■747= 1937 A. 657. Suits for possession of inam 
lands wrongly classed as ryolwari may be 
valued as .su< h under Cl. (6). 41 I.C. 167 

(Mad.). On this sub-clause, see also 1933 O. 
505 ; 156 I.C. 884=1935 L. 331. 

Bee. 7 (v) (c). — ‘ Such revenue ’ means an 
annua] revenue pavablc to Government on an 
entire estate or defined share thereof, fixed 
permanently or not. Lands subject to fluctuating 
assessment arc within this sub-clause and not 
within S. 7 (y) {d). 40 P.R. lO'O^So I-C. 
142. “ I'hc year next before the date of pre- 

senting the plaint ” — Meaning. See 3 A.L.J. 
244 = 28 A. 411. As to revenue free land, see 
155 I.C. 668=1935 A. 642. If the subject- 
matter of the suit is land paying no revenue 
and has produced no profits during the year 
next preceding the suit, the valuation should 
be made with reference to similar land in the 
neighbourhood, irrespective of the fact that the 
land i.s ‘ religi<ius land.’ 60 I.C. 5=(i92o) 3 
U.B.R. 236. S. 7 (y) (c) does not give 

the Court any option to consider whether or 
not the nett profits for the year preceding the 
presentation of the plaint arc exceptional or 
unusual. Such profits cannot be excluded from 
consideration for purposc-s of Court-fee on the 
ground that they partake of the nature of a 
windfall. 52 L.W. 146=1940 Mad. 821 = 
(1940) 2 M.L.J. 17G. Under S. 7 (y) (c), the 
plaintiffs must pay Court-fee on fifteen times 
the nett profit.s arising during the year imme- 
diately preceding the institution of the suit. 

If the amount of the nett profits slated by the 


plaintiff in his valuation statement is accepted 
by the Court the matter ends. But if the Court 
sees reason to think that such profits have 
been wrongly estimated then it has to proceed 
to make enquiries on the two heads mentioned 
in the concluding portion of sub-cl. (a) of S. 
7 (v). It must proceed to ascertain (i) the 
nett profits of the land, building or garden as 
the ca.se may be in the year immediately pre- 
ceding the presentation of the plaint ; and (2) 
its market-value. If the nett profits are not 
readily ascertainable or assessable it is to ascertain 
the market-value.but if the nett profits arc readily 
ascertainable or assessable it is under the obli- 
g.'ition to direct its enquiry on both the heads — 
on the market-value also. It can then onlv 
require the additional Court-fee to be paid (if 
payable) on the low'cr of the two figures arrivro 
at such enquiry. The Court cannot merely 
ascertain the amount of net profits and assess 
Courl-fcc on fifteen times such profits without 
determining the market-value. l.L.R. (1940) 

2 Cal. 450=44 C.W.N. 822=1940 Cal. 438. 

A defendant is not estopped from valuing the 
appeal correctly, simply because he did not 
object to the valuation of the plaintiff in the suit. 
The plaintiff paid Court-fee on the market- 
value. The suit was decreed. The defendant 
in appeal paid Court-fee on fifteen times the 
nett profib. Defendant’s valuation W'as correct. 

49 A. 398 = 25 A.L.J. 258=1927 A. 308. On 
this section* ste also 159 I.C. 636—42 L.W. 765. 

Sec. 7 (v) (d).— A suit for possession of a 
plot of land but not a definite fractional share, 
sold out of a holding is governed by S. 7 (v) (d) 
and the Court-fee should be calculated on the 
market-value of the land where it is impossible 
to find out the actual revenue on the said plot, 

33 A. 630=8 A.L.J. 798- * 5 // also 55 A. 531 = 
1933 A.L.J. 398=>933 A. 414; 1 R. 492* 
1923 R. 246 ; 6 P.R. 1883 ; 16 A. 493 : W 
L. 182=116 LG. 209 ; 1937 N. too ; 167 LC. 
909=1937 A.L.J. ^=1937 A. 206. But s^ 

^4. M L J. 671 cited under sub-clause (i). ^ 

also ,V suit for a portion of a Survey numbtf 

not separately assessed. 34 M.L.J. 550*47 

I C. 143=8 L.W. 88 ; and a suit for a land 

forming an indefinite share of an Mtatc. 4 ' ; 

!iT= .l C.W.N. 659. Suit for 

title as ghalwal and for rccoveiy of v 

of ghaiwali did not fall w thin Art. 17- 

of ich. II, that as the ghatwal. w« par 

estate paying revenue to 

definite share of such an estate and 

assessed to GovcrnmciU mlrk^value 
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D . . D u n territories 5 ubiect to the 

^Governor of Bombay in Council the value if the land 
^ ’ shall be deemed to be — 

(1) where the land is held on settlement for a period not exceeding thirty 
years and pays the full assessment to Government— a sum equal to five times the 
survey-assessment ; 

(2) where the land is held on a permanent settlement, or on a settlement 
for any period exceeding thirty years, and pays the full assessment to Government 
— a sum equal to ten times the survey-assessment ; and 

(3) where the whole or any part of the annual survey-assessment is remitted 

a sum computed under paragraph (i) or paragraph (2) of this proviso as the 

case may be, in addition to ten times the assessment, or the portion of assessment 
so remitted : ’ 

Explanation.-’The word “ estate ” as used in this paragraph means any 
land subject to the payment of revenue, for which the proprietor or farmer or 
raiyat shall have executed a separate engagement to Government, or which in 
the absence of such engagement, shall have been separately assessed with revenue’: 

(e) where the subject-matter is a house or garden 

—according to the market-value of the house or garden : 


For houses and gardens ; 


LEG. REF. 

I See para-8 of ihe A.O. In view of this pro- 
vision the expression “ Governor of Bombay in 
Council” has been left unmodified. 

NOTES. 

S. 7 (f) (a). 13 P.L.T. 590=1932 p. 319. 

As to Khewat Kheta in U. P., see 1933 A.L.j. 
398. A suit to recover land granted as building 
site on which a house has been built should be 
valued according to the market-value of the 
land and the buildings thereon. 1931 S. 6. 
See also 1928 L. 852. A ryoti land on which 
no building can be put up without the consent 
of the landlord cannot be valued as a building 
site, 142 I.C. 195=1933 M. 367. Basis of 
taxation under the Act is the actual value of 
the property and not its probable value under 
more efficient management. 62 I.C. 513 = 6 
P.L.J. 411. 

Sec. 7 (v) (e). — For purpose of computing 
valuation of the subject-matter in a suit for 
possession, the legislature had drawn a dis- 
tinction between the case where the subject- 
matter is land and where the subject-matter 
b house or garden. If the subject-mat'er in 
suit b a garden, it would come under Cl. fr), 
sub-S. (t»), S. 7 and Court-fee will have to be 
paid on the market value of the garden and 
not on the basis of annual revenue of land. 162 
I.C. 810=1936 C. 264. As to the meaning 
of the word ‘garden,* su 40 M. 824=39 LC. 
254-2 L.LJ. 362; 68 I.C. 345; 30 I.C. 
845=18 M.L.T. 243. A suit for possession of 
garden land, though assessed to land revenue 
b governed by Cl. (0) (r). 71 P.R. 1914 = 

25 I.C. 545 : 146 P.R. 1908. See also 117 I.C. 
781 = 1930 Sind 15. A person claiming under 
proprietary rights in land by virtue of a per- 
manent lease executed in his favour brought 
a suit for possession of the land and the building 
and a guaga grove thereon. The building was 
not a tenants house or any other building 
nccessar>' for the enjoyment of the land but a 
substantial structure used as a tannery. Simi- 
larly the trees w'ere not self-grown but were 
planted. Held, that in such circumstances the 


building and grove could not be said to be 
appurtenant to the land and hence a separate 
f^urt-fee under S. 7 (a) (e) should be paid on 
the market-value of the building and the erove 

.938 0.\y.N .3^,938 O. ,2. Thcrch no 


market-value for a temple and a suit for recoverv 

11 . 


Of possession of temple falls under Sch. u 
Art. 17 (6) and not under S. 7 fa) (*) jfi \f’ 

.“74 (F.B.). Easement over land 
or building — buit to establish right of— Court-fee 
too I.C. 263-1927 M. 348--52 M.L.J. 121 

amended 

in MadriB).— Mahoinedan co-sharers— Suit by 
one for share of properties as his share— Clairn 
to pro^rtics alienated by defendant co-sharer 
impcaching alienation as inoperative— Court- 
fee payable— Alienated and unalicnated pro 
pertics— Distinction (1937) , m.L.J. 572=45 

L. W. 720=1937 M. 402; 50 L.W. i54=i9?q 

M. 776 = (1939) 2 M L.J. 226 (Suit for possession 
of office of member and manager of school 
committee) ; 49 L.W. t96=I.L.R. (1939) Mad 

?P 36o = (i939) i 

(r.B.) for possession against stranger to 

contract allied to in wrongful possession.) 
1939 M- 5 o 6 =(i 939 ) i M.L.J. 531. '' 

Sec. 7 (V) and (x).— In a sub for specific 
performance of a contract for conveyance of 
immovable properties, there b no question of 
primary and secondary relief ; both the execution 
of the conveyance and delivery’ of possession 
arc essential reheb. In such a suit the purchaser 
seeks to enforce the terms of hb contract The 
seller ^ much agrees to pul the purchaser in 
poss^ion as he agrees to execute a conveyance 
in his favour. The fact that the purchaser 
claims possession m the suit will not make the 
suit one for (wsscssion. as the specific provbion 

j specific perfonnance will 

exclude the applicability of the general pro\'ision 
in a. 7 (t») relating to suits for possession where 
the claim to possession is involved in the claim 
to specific perfonnance, the suit remains one for 
specific performance and must be dealt wi.h 
on that basb. 1937 M.W.N. 236=1937 m 
831. 1936 A.M.L.J. 114. * 
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to enforce a right of pre- 
emption. 

for interest of assignee of 
land revenue ; 


IS.. 7 

(Vi) In suits to enforce a right of pre-emption-according to the value 

(“™PUted in accordance with paragraph (v) of this 

Ae rigLIs dalmed : 

1 j interest of an assignee of 

land-revcnue-fifteen times his nett profits as such for the 

before the date of presenting the plaint : 

(viii) In suits to set aside an attachment of land or of an interest in land 

to set aside an attachment ; revenue— according to the amount for which the 

land or interest was attached : 

.1,.. n 'yhere such amount exceeds the value of the land or interest 

(tx) In suits against a mortgagee for the recovery 
of the property mortgaged, 


to redeem 


NOTES. 

See* 7 (vl). I he Court-fees in a pre-emption 
suit in respect of a sale of land paying revenue 
should be calculated according to S. y (v). 
I", P.R. 1919 ,j9 I.C. 35fl. See also 1934 L. 

424. In a suit for pre-emption in respect of 
separate plot of land which docs not constitute 
any definite fraction of a distinct revenue paying 
area and is not separately assessed to revenue, 
the Court-fee should be paid on the market-value 
of the land in suit, and not, as is the case where 
the suit is for a definite fractional share, on five 
times the Government revenue. 1933 O. 533. 
In a suit for pre-emption, the Court-fee payable 
is to be calculated on ten times the land revenue 
assessed on land and the amount of Court-fee 
has nothing to do with the consideration of the 
sale or the amount of encumbrance on the 
property. 1933 L. 767; 32 A. 19=6 A.L.J. 
9 ^ 3 ! 3 A.L.J. 244 = a8 A. 41 1. The market- 
value of the properly in a suit for pre-emption 
is to be determined with reference to its value 
at the date of the sale and not with reference 
to its value at the date of the institution of the 
suit. 1924 L. 3O0. See also 1937 L. 239 = 39 
P.L.R. 51 1. 

Apfeai, in Cases coming under the Clause. — 
"Where appeal is by the vendees objecting that 
plaintiff is not entitled to the land, the Court- 
fee to be fixed will be in accordance with S. 7 
(i’«). 76 P.R. 1913=: 19 I.C. 961. See also 
6 A. 480 ; 1929 L. 879, But where the objection 
is only to the amount to be paid by the pre- 
emptor, it should be calculated ad valorem on the 
diflcrciicc between the amount awarded and 
that claimed arc admitted. 32 A. 19 ; 1929 

L. 190= 1 13 I.C. 538 ; 117 I.C. 480= 1929 O. 
240 {2). See also 40 A. 353 = 4.4 I.C. 666=16 
A.L.J. 174. 

Sec. 7 (vlli ). — \ suit to set aside a sale on 
the ground that the attachment was not binding 
is virtually a .suit to set aside the attachment 
within the clause. 14 M.L.J. 14.4. As to suit 
by unsucccs-sful claimant of property attached, 
see 35 C. 202=12 C.W.N. 169 (P.C.). See also 
80 P.R. 1886. A suit by decree-holder 
for restoration of attachment falls under this 
clause. U.B.R. {1897-1901), Vol. II, p. 355. 

Sec. 7 (lx ). — See 69 M.L.J. 45 ; 154 I.C. 
550= >935 B. 693 ; 1935 Pesh. 8; 63 C. 657. 

In a second appeal from a decree in a suit against 
A mortgagee for the recovery of the mortgaged 


property the Court-Fees must according to 
S. 7 (w) of the Court-fees Act, be calculated 
ad valorem on the principal money expressed to be 
secured by the instrument of mortgage. Though 
the result may seem to be somewhat extraordinary 
the Act has to be construed as it stands. I.L.R. 
(1941) All. 469=1941 A.L.J. 409=1941 All. 
357. The phrase “ recovery of property mort- 
gaged ” in Cl. (ix) of S. 7 docs not mean recovery 
of possession of the mortgaged property from 
the mortgagee, but is a phrase convertible 
w'ith tlic word “ redeem,” the ordinary signi- 
ficance of the term to ” redeem ” being to 
recover a pledge, to get property freed from 
a charge or mortgage. 63 C. 657. The 
Court-fee payable in a suit to redeem kartam 
is in accordance with the provisions of this 
clause. 23 L.W. 758 = 95 I.C. 26 (i)=i9a6 
M. 667. Where in a suit for redemption of 
a kanom, the plaintiff seeks to deduct from the 
kanom amount certain damages to which he 
claimed to be entitled, he is not bound to pay 
Court-fee on the amount of damages till after 
it is ascertained and a set-off is allowed. 30 
M.L.J. 493=1926 M. 764. 

Suits for redemption, J^oreclosure, etc. — 

In such suits Court-fee is payable only upon 
the principal amount secured by the mort- 
gage. 57 I.C. 673. The plaintiff is not bound 
to pay Court-fee upon the surplus amount 
claimed as mesne profits. 45 A. I 54 =*i 983 A. 
261. See also 60 M.L.J. 698=132 I.C. 3 > 7 “ 
1931 M. 479 ; 19 M. 16 ; 29 A. 471. But see 

the observation to the contrary in 17 I.C. 44 ®* 

12 M.L.T. 493. See aUo 13 O.C. 32 = 5 

444 ; 1924 N. 348 i 3* A. 44 ; t >3 LC. 34 

7S9 N. I. Nor on interest due on 

gage. 13 A. 04 ; *4 M- 4 ^ 0 . The jurisdiction 

®afuc in a redemption suit is 

amount though S. 0 of the Suits VaJuati^ 

Act does not apply. 60 M.L.J. 

^,9, relying on V M. 284 (F.B ) and 39 ^ 

447 ; 3 * A. 44. But see 1927 ^^^-rtncriy. 

that if is the value of the mortgaged 
See also 13 B. 489 ; 5 * 

Suit for sale on mortgage is 8 «20*«=*93^ 

the clause. 7 B.L.R. ip 4 ! 58 C- 

C. 159. Also a suit for 

after a decree for foreclosure has ^*.1931 

I C.L.R. 473 * See , * 3 ^ J C. 397 ^i, for 

O. 366. The proper vaJuauon ^ ^^rigag 

redempUon is the amount of tW 
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and in suits by a mortgagee to foreclose the mortgage, or, where the mort- 

to foreclose • made by conditional sale, to have the sale 

* declared absolute — 

according to tlie principal money cxpicssed to be secured by the instrument 
of mortgage ; 

for specific performance. ^x) In suits for specific performance — 


NOTES. 

admitted by the plaintiff to be binding on him 
and not that of the mortgages set up by the 
defendant. 37 M. 420=15 I.C. 587. In a 
suit for redemption by a co-mortgagor of his 
share of the mortgaged properly, the Court-fee 
is to be calculated on the amount of the mort- 
gage debt charged on his share of the prop>crty, 
45 I'C. O.L.J. 43. See also 6 B. 324. 

A suit by a mortgagee to recover possession 
of the mortgaged property under the terms of 
the deed is one under cl. (ix) and Court-fees 
on the principal amount secured should be 
paid. 1929 Oudh 321. But in a suit by a 
mortgagee with possession for recovery of the 
mortgaged property from prior mortgagees it 
was held that Cl. (tf) and not this clause was 
applicable. 134 I.C. 597=1931 O. 36G. On 
tins section, also 63 C. 657 ; 40 C.W.N. 90. 

Appeal from mortgage decree disputino 

ONLY PERSONAL LIABILITY' — CoURT-FEE. — U'hcre, 
in an appeal from a mortgage decree ordering 
the sale of the mortgaged prof^crly and enabling 
the plaintiff to apply for a personal decree for 
any balance left after the sale, the appellant 
docs not dispute the liability of the properly 
but disputes only his personal liability, the value 
of the subject-matter of the appeal is not the whole 
mortgage amount but the excess of the mortgage 
amount over the net sale proceeds for whi<h 
alone he is by the decree likely to be made 
liable. 1933 M.W.N. 1408. 

Appeals in Suits for Redemption and 
Foreclosure.— There is a conflict of rulings 
on the question whether the clause is appli- 
cable to appeals and whether the fee in such 
appeals should also be calculated on the 
principal amount under the clause or on the 
amount in dispute under Art. 1, Sch. I. ac- 
cording to Allahabad High Court, the Court- 
fees should be calculated on the value of the 
subject-matter of the appeal. 35 A. 94=18 
I.C. 365; 30 A. 547 ; 36 A. 40 21 I.C. 723 
(F.B.) ; 31 A. 295 ; 47 A. 926=88 I.C. 888 = 
1925 A. 734 {13 A. 94 not now' good law). .So 
also according to the Punjab High Court. 14 
I.C. 7B-54 i 9 «a ; • L. 234=3 E.L.J. 370. 
So also in Oudh. 1930 O. 329 ; 2 O.L.J. 257 
= 30 I.C. 322. (54 I.C. 733*22 O.C. 289, 

contra.) Ihc Madras High Court also was of 
the same view in 29 .M. 367=16 M.L.J. 287 ; 
but in a later case (20 .M.L.J. 121=3 ^-C. 459) 
it was held that, where there is a denial of the 
right to redeem, the fee should be computed 
according to the principal amount secured 
by the mortgage. This view is to be found 
also in earlier cases (14 M. 480 and 16 M. 326). 
In Bombay it was held that Court-fee should 
calculated on the principal debt as in original 
suits. 10 B. 4-1. Set also under Art. i, Sch. I. 
In an appeal, where the question raised is the 
right to redeem or foreclosure for an adjudged 
sum. Court-fee is payable on the principal 
mortgage money. 54 I.C. 733 = 22 O.C. 289 ; 


67 I.C. 130 = 3 Lah.L.J. 156. See also 20 I.C. 
257=9 N.L.R. 86 ; 6 .X.L.R. 164 = 8 I.C. 
>*25; 1933 L. 155; 134 I.C. 124 - 1931 L. 
®33 I ^34 I C. 604=1931 O. 353. llius if a 
suit for redemption were dismiss^, the plaintiff- 
appellant can prefer an appeal paying Court- 
fee under Cl. (u). 134 I.C. 124=1931 O. 633, 

But in an appeal by the mortgagor against a 
decree for redemption, seeking reduction of the 
decretal amount, ad valorem Court-fee must be 
paid on the amount sought to be reduced ; 
and not on the principal amount of the mort- 
gage. I L. 234 -57 I.C. 215: 1923 L. 309; 
58 P R. 1915 = 30 I.C. 104; 55 I.C. 177 = 
156 P.W.R. 1910 (second appeal against enhance- 
ment of the amount by the appellate Court). 
See also 30 I.C. 322 = 2 O.L.J. 257 ; 5 N.L.R. 
*30=3 i-C. 920; 1930 L. 601 = 122 I.C. 736; 
I.L.R. (1937) Nag. 49=1937 N'ag. 295 - (F-B.) 
So also where the respondents in an appeal by 
the mortgagee, file cros-s-objcctions to the .same 
effect. 134 P.\V.R. 1911 = 11 I.C. 198 -213 
P.L.R. 1911. So also w’hcre enhancement of 
amount is sought, fee is to lie paid on the amount 
sought to l>e recovered. 54 I.C. 733 = 22 O. 
C. 289. See also 25 O.C. 30=1932 O. 82; 
II N.L.R. 83 = 29 I.C. 609: 1931 N. 180; 

134 I.C. 124=1931 L. 633. Where the plaintiffs 
in a redemption suit file appeals both from the 
preliminary decree and final decree, claiming 
a reduction of amount fixed as payable by them 
the appeal against the final decree is only of a 
formal nature and it is enough if a Courl-fcc 
of Rs. 2 is paid thereon, if ad valorem Court-fees 
arc paid in the other appeal. 4 L. 406=1923 
L. 632. See also 39 A. 452 = 41 LC. 346-15 
A.L.j. 464. Where the mortgagee in an appeal 
against a decree in a redemption suit contests 
not only the finding of tlic lower Court a.s to the 
amount payable by the mortgagor before he 
can redeem the mortgage but also that the 
transaction is a sale and not a mortgage as held 
by the lower Court, the Court-fee on the appeal 
is payable on the principal sum secured on 
the mortgage and not on the amount claimed. 
1933 L. 155. The expression “suits” used in 
cl. (ix) of S. 7 means “ appeal ” as well, as the 
expression has been used to cover the entire 
litigation from its beginning to the end. 167 
577 = >937 N. 6. In a suit for redemption, 
or for foreclosure or for enforcement of a mort- 
gage by conditional sale, the claim cannot be 
properly valued in accordance with the value 
of the property, but an artificial value has to be 
fixed in accordance with S. 7 (it), Court-Fees 
Act, and the value so fixed cannot vary, but 
must remain constant throughout all stages of 
the litigation, because the word “ suit ” in 
cl. (ijc) covers both the claim in the original 
Court, as well as that in appeal. 167 I.C. 
.577=1937 N. 6. In an appeal from a decree 
for redemption of a mortgage and surplus 
profits, where the appellant challenges bona fide 
both the right of redemption and the amuunL 
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(a) of a contract of sale-according to the amount of the consideration • 
ih) of contract of mortgage-according to the amount agreed to be s«ured * 
(c) of a contract of lease— according to the aggiceate amount of ^ ’ 

p. en,mm (.f any) and of the rent agreed to be paid durlng^he first year of Ae te™ • 
disputif award-accordtng to the amount or%alue of "the propeJ^™^ 

(xi) In the following suits between landlord and 
tenant : — 

(a) for the delivery by a tenant of the counterpart of a lease, 
r fn "t? Tr having a right of occupancy, 

(c) foi the delivery by a landlord of a lease, ^ ^ 

H (rc) for the recovery of immovable property from a tenant, including 
a tenant lioldmg ovei after the determination of a teLncy.] ^nauawg 


between landlord and tenant. 


LEG. REF. 

Mnseifrd by S. 2 (i) of the Court-Fees 
(Anundinrnt) .Xcl (VI of 1905). 

NOTES. 

of profits (he appellant is liable to pay Court- 
fees under S. 7 (i.v) of the Court-Fees Act only 
on the print ipal .sum secured by the mortgage. 
I.L.R. 1937 N. 49 (F.B.). No doubt in the case 
of a mortgage where the right to redeem or 
forcclo.se is challenged, amount of Court-fee 
payable on appeal is provided for in S. 7 (tx), 
for “ suit ” there includes “ appeal.” But when 
none of these is challenged as where only the 
amount r>f the price fixed for redemption is 
challenged, sucli a relief is neither for foreclosure 
nor for sale, nor is it for redemption. The only 
dispute i.s with reference to the diflercncc be- 
ween the amount fixed in the lower Court, and 
the amount claimed in appeal. Such a claim 
docs not come under S. 7, Cl. (»x), nor docs it 
fall under any other provision in the Act. It is 
therefore not ” otlicnvisc provided for ” and so 
Court-fee must be paid on the memorandum 
of appeal in accordance with Art. 1, Sch. I, 
that is, the fee must be paid valorem on the 
value ol the subject-matter in appeal. 167 I.C. 
. 577 = >937 N. 6. 

Sec. 7 (x) (a ). — See 40 C.W.N. 90=62 C.L.J. 
405 ’ ^3 7 > (^) (o) applies to 

a suit for specific performance of a contract to 
sell, in which the plaintiff seeks to force the 
vendor to execute and register a sale-deed and 
also to hand over possession of the propierly, 38 
A. 292=14 A.L.J. 434; 45 M.L.J. 431=47 

M. 150=1924 M. 3O0. See also 1937 M.W.N. 
236=1937 M. 831. But in Punjab such suit 
was held to fall under S. 7 (e) and not under 

7 (Jf) («). 128 P.VV.R. 1918 = 46 I.C. 534; 

60 I.C. 512 ; 107 P.W.R. 1916 = 34 I.C. 192. 
But now in Punjab al.so such suits arc held to 
fall under S. 7, CH. (x) (a). 1923 L. 456 ; 1924 

L- 439 5 L. 75 ; 1928 L. 635. In Calcutta 
such a suit falls under Cl. (i^). 14 C.L.J. 159 

= ti I.C. 228. So al-so in Patna. 118 I.C. 
134= 1929 P. 645. For Court-fee for such suits 
in Bombay, .\ee Bom.P.J. 1890, p. 204. Court- 
fees arc payable on both (he reliefs according 
to 60 I.C. 654 (O.). The clause covers also 
exchange. 1923 L. 456. 

Bee. 7 (x) (c). — A suit for spiccific perfor- 
mance of a contract of lea.se should first be 
valued for Court-fees under S. 7 (x) (c) and 
the .same is the value for purposc.s of juri.sdiction. 

34 C.L.J. 94=66 I.C. 268=25 C.W.N. 768- 


As to suits falling under the clause, see 17 C.W.N. 
160=15 bC. 46; 25 C.W.N. 768=34 C.L.J. 
94; >939 A.M.L.J. 80; I.L.R. (1939) Mad. 
367= >939 Mad. 360 = {1939) I M.L.J. 268 (F. 
^^•)» > 93 ® A.M.L.J. r 14. A suit for possession by 
lessee is not a suit for specific performance but 
one falling under cl. (u). 16 C.L.J. 375=16 

bC. 963; 5 A.L.J. 586; 14 L.R. 539 (Rev.) 
= >933 O- 3 ® 3 - ^ executing lease of propicrty 
in favour of B — Death of .d— Court of Wards 
taking superintendence leasing same property 
to C and D — Suit by B for possession is one 
for specific performance and Court-fee payable 
as such. 1937 Sind 93. iS>r alro 1936 A.M.L.J. 

1 14. 

Sec. 7 (xl). — suit for fixation of rent under 
S. 45 of the Agra Tenancy Act has to be valued 
for purposes of Court-fee at the annual rent 
asked for by the plaintiff, as required by S. 7 
(xi). 1936 R.D. 390. In a suit for assessment 

of rent, there being no rent previously, cl. (xi) 
does not apply. 1927 P. 123. 

Sec. 7 (xl) (b). — A tenure-holder is a tenant 
within the meaning of S. 7 (xi) and the words 
” right of occupancy ” used in cl. (b) of the 
section are to be understood in the popular 
and more general sense of a right by virtue of 
which a tenant remains in actual and physical 
possession as it were of the tenancy and so does 
not include the rights of a Icnurc-itoldcr. 61 C. 

5 1 3 = 38 C. W.N. 527 = > 934 C. 67a. 

Sec. 7 (xl) (cc) : Punjad.— Holding over after 
determination of tenancy. See 154 I.C. 615= 
1935 p. 90. Where a fiscal distinction is made 
between two causes of action, they can properly 
be regarded as two distinct causes of action. 
>935 A.M.L.J. 4 - This section is not confii^ 
to cases where the defendant is clearly 
from denying the plaintiff's title. 99 bC. 9 «> 
SSI027 M. M.L-J. 100. Sfi 

116^1’c. 374- The word “tenant” 
person who was a tenant but had ceased to 
so. 33 C.VV.N. 769= >930 C. 42. In 

for ejectment of an undcr-raiyat, ^n® j c. 
fee payable is one year's a 

689=54 C.L.J. 68. The words '"clu^^^ 

tenant holding over” even 

that the pro\Tsion is before but hi* 

ews where a person was a wnan t bcio ^ 

tenancy has been o " ,8a-i94> 

also I.L.R. (^ 94 ^) tet up ^ 

162 (Suit against former tenant ^ claimed 

adverse title himself). Where ^ *p- 


to 


be on the land on payment of rent 
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{d) to contest a notice of ejectment, 

(e) to recover the occupancy of ^fimmovable property] from which a 
tenant has been illegally ejected by the landlord, and 

(/) for abatement of rent — 

according to the amount of the rent of the ^[immovable property] to which 
the suit refers, payable for the year next before the date of presenting the plaint. 


8. The amount of fee payable under this Act on a memorandum of appeal 

against an order relating to compensation under any 

Fee on memorandum of being in 'bree for the ^acquisition of 

appeal against order rclaung tjr i_i* ® lh* .1 r 

to compensation. land lor public purposes shall be computed according 

to the difference between the amount awarded and the 

amount claimed by the appellant. 


LEG. REF. 

* Substituted for the word “ land ” by S. 2* 
(2) of the Court-Fees (Amendment) Act, (VI of 

*905) 

* See now the Land Acquisition Act (I of 
1O94). 

NOTES. 

peared that his father had during his lifetime held 
over the land for a number of years after the 
expiration of the lease, and the landlord insti- 
tuted a suit in ejectment. Held, that the suit 
was governed by S. 7 («) (cc). 1933 C. 822. 

Tenant holding over — /Assignee from lessor — 
Suit by for possession — If one by landlord against 
tenant— Jurisdiction— Determination. 44 L.W. 
^loo- 71 Nf.L.J. 342. Suits between landlord 
and tenant have to be valued for Court-fees 
upon the rent for the previous year and the 
same is the value for jurisdiction. 25 I.C. 
q75»i2 A.L.J. 933. A suit to recover posses- 
sion of land horn a tenant is valued according 
to a year’s rental next before date of presenting 
the plaint under S. 7 («i) {ec) and not under 
S. 7, Cl. (v) (</). 39 M. 873 = 29 M.L.J. 572 ; 
27 P.R. 1910=5 LG. 910 ; 2 P. 260=4 P.L.T. 
662 ; L.R. 5 A. 709 ; 83 I.C. 1 = 1925 A. 142. 
See also 38 M. 795=24 I.C. 374 -26 M.L.J. 
573; 43» (2)= 1927 N.. ‘56; 93 1C. 

291. 'Phis is so even where plaintilf is in pos- 
ses.sion of part of a house and wants to recover 
another part from his alleged tenant. 104 
I.C. 412= 1927 Sind 248. In such a case Court- 
fee is payable on proportionate rent. 139 I.C. 
95=1932 Sind 73. A suit by a landlord against 
his tenants holding over after the period of 
their tenancy, for recovery of possession also 
falls under this clause. 55 I.C. 178=24 C.W.N. 
»5' » 33 Bom. L.R. 263—1931 B. 234. But 

where the tenant holds over in spite of notice 
to quit, hr is a trespasser and a suit for possession 
against him falls under S. 7 (v). 1923 N. 310= 

B N.L.J. 63 ; 20 N.L.R. 124 ; 84 I.C. 202 = 
1925 N. 131. See also 1928 C. 753. Wlierc a 
relief against a trespasser is claimed along with 
a relief against a tenant, the former portion docs 
not fall under the clause. 91 I.C. 4^=1926 C. 
504. In suits under the clause, the Couit will 
not go into the question of title. 27 i.C. 162 
= 27 M.L.J. 475; 5 P. 208=1936 P. 251. 

But see 91 I.C. 488= 1926 C. 50|. Where in a 
suit for ejectment there was an additional prayer 
for declaration of plaintifT’s title as owner, 
the Court-fee is payable under S. 7, Cl. (ir) (c) 
and not under this sub-clausc. 29 L.W. 760 
= 1929 M. 529. See also 5 P. 208=94 I.C. 


19-1926 P. 251. But where in an ejectment 
suit the question of title was raised by tiic 
pefendant, the suit should be valued under 
this sub-clause. 33 C.W.N. 769=1930 C. 42. 
See also 138 I.C. 88=1932 M. 409. A suit for 
declaration of kudiwaram right and ejectment 
of tenant falls under Cl. {iv) (c) and not under 
this clause. 63 M.L.J. 759=140 I.C- 462. 
In suit for possession of properties from tenants, 
if a decree is passed conditional on the plaintiff 
paying a certain sum of money for value of 
improvements due to the defendants, the plaintiff 
appealing against the decree awarding com- 
pjcnsation, there being no question about pos- 
session, must pay Court-fee on the value of im- 
provements. The subjcjct of the appeal is the value 
of improvements and not possession of land as in 
the suit in the lower Cx^urt, and it is not therefore 
enough if the appeal be valued as a suit for 
possession. 48 L.\S'. 661 =(1938) 2 M.L.J. 840. 

Sec- 7 (xl) (d). — In a case to contest a notice 
of ejectment the relief claimed may be in the 
alternative (o) non-ejectment, (A) compensation, 
hut the suit is valued on the rental of the land 
without any regard for compensation claimed, 
the claim for compensation being regarded as 
ancillary. If ejectment were dcTrecd with com- 
pensaiion and the tenant appealed claiming 
still non-ejcctmcnt and in the alternative more 
compensation, he would still pay on the original 
subject-matter that is the rent. But where the 
landlord defendant appeals and (he relief which 
lie denies to gel rid of is simply the amount of 
the compensation, he should pay ad valorem 
Court-fee. it L.L.T. n6. See also 20 L.L.T. 

'55- 

Sec. 7 (xl) (e). — A suit for possession by a 
tenant against his landlord falls wiUiin S. 7, 
Cl. (xi) (e). 16 C.L.J. 375. The clause should 

not be limited to suits where the landlord and 
tenant alone arc parties. It applies to cases 
where to avoid delay, etc., other persons also 
arc impleaded. 87 I.C. >002=1925 S. 275. 
But see 32 C. 268 where the clauses have 
been held not to apply to such cases. A suit 
for possession by a tenant against the landlord 
and persons claiming only melwaram rights 
is not governed by this clause but by Cl. (5). 
31 M. 11-17 M.L.J. 478. The value for 
purposes of jurbdiction also is the same as that 
for Court-fee. 39 M. 873 = 29 M.L.J. 572 = 
31 I.C. 104. 

Sec. 8 : Scope and Applicability. — S. 8 
is a special provision applicable to appeals 
against all orders of awards relating to coinpen- 
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Power to ascertain nett 
profits or market-value. 


9. If the Court sees reason to think that the annual nett profits or the market- 

value of any such land, house or garden as is mentioned 
in section 7, paragraphs 5 and 6, have or has been 

• , r wrongly estimated, the Court may, for the purpose 

ot computing the lee payable in any suit therein mentioned, issue a commission to 
any ptoper person directing him to make such local or other investigation as may 
be necessary, and to report thereon to the Court. 

10. (i) If in the result of any such investigation the Court finds that the 

n . . ^ profits or market-value have or has been wronely 

or "Tn\rkc*t-valu"c """wr^Jngly ^timated, the Court, if the estimation has been exces- 
esumated. sive, may in its discretion refund the excess paid as- 

such fee ; but, if the estimation has been insufficient, 
the Court shall require the plaintiff to pay so much additional fee as would have 
been payable had the said market-value or nett profits been rightly estimated. 

(ii) In such case the suit shall be stayed until the additional fee is paid. I 


NOTES. 

.•latifjn iind»*r the Land Acquisition Act, and 
ov<rridc,s tlic general provision contained in 
Art. \y {iv) of Sell. II. 21 M. 269; 159 I.C. 
274 1935 h- 448- See also on the section, 21 A. 
:if,4 : 21 M. 309 : 39 C. 906 ; 17 I.C. 724= 

I 7 C.W.N. 933 : 3') C.W.N. 1 103. An appellant 
is bound to include in the valuation of his appeal 
the .-irnount of 15 per cent, of thec-xces-s market- 
value and pay Court-fee thereon. 97 M.L.J. 
Sf)? *930 M. 4 r>* Section inapplicable to 
appeal by the Crown on the ground that the 
award i.s excessive. 46 M.L.J. 150—1924 M. 
4^9 {'-i) : 192^ R. 197—6 R. 281 ; 138 I.C’. 

•99 *932 O. 224. The memorandum of appeal 

by a claimant to land acquired in a Land 
Aiquisition proceeding .should bear a C’ourt-fce 
stamp aei valorem on llic value of the land claimed. 
45 Brirn. 277-=-r)4 I.C^ 582 (.')84) = 23 Bom.L.R. 
148. In appeals against ortlcrs passed in refe- 
rence under S. 30. Land Acquisition Act. ad 
valorem Clourl-fec payable under Art. i. Srh. I, 
and S. 8 is inapplicable. 56 M.L.J. 337 = 
1929 M. 223. .y«v al^o 60 CM..J. 216. \Vhcre 
lh«* appellant definitely claims a share in the 
compensation awarded for the land acquired 
by CJovernment under the Land Acquisition 
Act, Court-fee is pavablc on the ad valorem 
scale on the value of the appellant’s claim. 
134 I.C^ 127 11)3/ I.. 343. \Vhcrc the com- 
pensation money is in cmlodio le^ts and the 
rjiK’stion in the appeal merely is, which of the 
rival claimants is entitled to if, a mere decla- 
ration by the appellate Court will be sufficient 
and C>)uri-fec is therefore payable only on 
that basis. 53 M. 641 1932 M. 438 62 

M.I..J. 341. The Co\irf-fer payable in respect 
of a memorandum of appeal against an award 
b>’ a tribunal constituted under the U. P. Town 
Improiemcnl Act, is under S. 8 of the C’ouri- 
Fees Act which applies to the case, on the 
diflcrcncc between the claimed and awarded 
amount. The appeal will not come under 
Sch. 11 , Art. 17 (iv). I.L.R. (1939) All. 142 = 
^936 A.L.J. 1124=1939 All. 127. 

Sec. 0 . — The Court is not bound to ap- 
point a commissioner to hold an investigation. 

It may it.srlf hold an cnquir>'. 29 A. 749 =' 

4 A.L.J. 636. The decision of the Court as 
to the market-value of immovable property 
pa,sscd after objection made, if final, even 
though no enquiry was made under a commission. 


i. 4\V.R. 451. The commission may issue at any 
stage of the suit. 2 M. 308=4 Ind. Jur. 285. 
If a commission is ordered under S. g not at the 
instance of the plaintiff, there is no power to 
make the plaintiff deposit the costs of the com- 
mission. 33 C.W.N. 952 = 50 C.L.J. 164= 
1930 C. 65. Where the question of deficit 
Court-fees was not apparent on the face of the 
record, payment of Court-fees cannot be made' 
a condition precedent to the filing of appeal. 
The proper course is to order judicial enqui^ 
under this section after the appeal is filed. 
{Ibid.) See also 1929 C. 717. 

Secs- 9 to 31: Scope and Application. — 
Ss. 9 to 1 1 do not relate to appeals. 12 A. 12^ 
(F.B.). The sections are not in conflict with 
S. 2O. {Ibid.) As to the effect of dismissal 
of a suit under the sections, set 12 A. 129; 8- 


L 282. 

Sec. 10 : Scope and Application, oet 
2 A. 129. The specific provisions ®f ^. 28 
re not cut down by the section. {Ib\d.) Ine 
>urt has no jurisdiction to order the dcnci 
’ouri to be paid by the plaintiff after the ols- 
lissal of his suit and on his default, to order, 
lie ntfachment of his properties. 46 C. 520 , 

2 I.C. 433. See also 152 I.C. 799 ^935 

.. Tf) : 32 LC. 534 = 9 43 ; 

31: 142 I.C. 225=1933 

lourt finds that sufficient Court-fee has n 
cen paid it is bound to stay the suit and to 

X a time within which the 
.id, without any regard m the 
,at I>c a time within or beyond. 

c is paid within the time so S 

as valid as if it had been pro^rly stamp^ 

the first instance. j p^y 

L c. 20 (F.B.). A 

idiiional Court-fee within Hi^rnis*e<^ 

: the Court, is liable '<> h * d 
ulcr S. 10 and "o. .0 ha^his plam^ 

ider O. 7, r. u. C- P* m 

i Bom.L.R. 763-. ?9 suit can >0 

mrt having jurisdiction to g 280= 

343 “ *927 J rejection. i« {' 

cr, has the same effect m i 8 ^ 
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the additional fee is not paid within such time as the Court shall fix, the suit shall 
be dismissed. 

(ii) 

II. In suits for mesne profits or for immovable property and mesne profits, 

or for an account, if the profits or amount decreed are 
Procedure in suits for mesne or is in excess of the profits claimed or the amount at 
profitsor account when amount ^y'hich the plaintiff valued the relief sought, the decree 
^rc cxcce samountcaim executed until the difference between the 

fee actually paid and the fee which would have been 


payable had the suit comprised the whole 
have been paid to the proper officer. 

LEG. REF. 

* Cl. (ii'i) was repealed by the Repealing 
and Amending Act, 1891 (XII of 1891). The 
clause was as follows; — “ S. 180 of the Code 
of Civil Procedure shall be construed as if the 
words '* the market-value of any property or ” 
were inserted after the word “ ascertaining ” 
and as if the words ‘ or annual net profits ’ 
were inserted after the word “ damages.” 

NOTES. 

from presenting a fresh memorandum on proper 
Court-fee. 59 C. 388—138 I.C. 643=1932 C. 
482. A suit can be dismissed under the sec- 
tion at any stage of the case. 2 .M. 308. Ste 
also 56 I.C. 316=4 P.L.J. 703. Once a Court 
finds that the market-value of the property 
is different to that alleged in the plaint, the 
pluintiff should be at once called upon to make 
up the proper Court-fee as determined, before 
the trial of the suit takes place. It is obviously 
improper for the Court to hold up the decision 
on the question of Court-fee until the end of 
the suit and incorporate the order passed in 
the decree which is perfectly useless. (1935 
L. 75 Rel. on.) 40 P.L.R. 88=1938 
Lah. 311. The plaintiff can aliandon 
a portion of the claim and retain that part for 
which he had already paid Court-fee. 27 A. 
151. \S\iX see contra 16 Uoni.L.R. 763 -26 I.C. 
74G. Where a Court returns a plaint for 
presentation to a proper Court, the latter Court 
to which the plaint is presented should give credit 
to the fee already paid. 51 B. 236 = 29 Bom.L.R. 
280*19278.257; 35 M. 567 = 21 M.L.J.533. 

Sec. 11 : Scoi'R and Application. — Set 12 
A. 129. S. It of the Court-Fees Act casts a 
duty on the executing Court to collect the 
deficit Court-fee when it finds that execution 
is sought for the recovery of an amount over 
and above what was claimed in the plaint. 
The {X)Wcr of the executing Court in this behalf 
does not depend on any direction in the final 
decree. 'I'he executing Court has also the 
power to determine whether this amount should 
be lx»mc by the dccrce-liolder himself or can 
be rccovcrea by him from the judgment-debtors 
as costs relating to execution. 38 L.W. 572 = 
*933 NJ-E-J* 5'-*b. S. 11 refers only 

to suits f»>r mesne profits for immovable property 
or for accounts and does not apply to mortgage 
suits wlierc on account of the interest pendente 
Hu a decree for a much larger amount than 
was claimed is passed. 3 I’.L.T. 146=1922 1*. 

59. <j/jo 105 I.C. 395= 1 P.L.T. 331. There 
IS no provision of law authorising the assessment 
of additional Court-fee by reason of the accrual 

C C.M — 202 


of the profits or amount so decreed shall 


of interest pendente life . 1927 P. 230; 1928 P. 

58 ; 17 B. 41 ; 1928 P. 58. In cases within the 
first paragraph of S. 11 of the Court-Fees Act 
non-payment of the balance of Court-fee merely 
postpones the date on which the decree can be 
executed while the second paragraph under 
which the Court has power to dismiss the suit 
is onl>’ applicable “where the amount of mesne 
profits is left to be asccri.ained in the course of 
the execution of the decree.” Where the 
account directed by a decree is not an account 
of mesne profits nor is it so described, and it 
involves among other tilings an account of the 
sums received from a money-lending business, 
and further the amount due to the plaintifT 
thereon is not “ left to be ascertained in the 
course of the execution of the decree,” the case 
does not fall W’ithin the second paragraph and the 
Court has, therefore, no jurisdiction to dismiss 
the suit for non-payment of the additional 
Court-fee. Further, an order dismissing a suit 
for non-payment of additional Court-fee is 
improper, if passed with a minimum of circums- 
pection and no warning. Where, therefore, at 
no time was there in existence an order fixing 
the amount of additional Court-fee and limiting 
a time for payment still less was there a peremp- 
tor>' order on the fooling that the plaintiff was 
in default, an order dismissing the suit for non- 
payment is not a reasonable one and cannot 
b<* allowed to stand. 64 LA. 191 = 18 Lah. 502 
= (1937) 2 .M.L.J. I >937 P.C. 163 (P.C.). 
In the case of suits for accounts, S. 1 1 of the 
Court-Fees .Act only furnishes one method for 
protecting the interest of the Crow'ii. The 
proper procedure, if the appellate Court after 
the hearing and consideration of the appeal 
comes to a conclusion in favour of the appellant 
in respect of a larger amount tlian what he has 
paid Court-fees for, would be to post the case 
for orders and direct the appellant to pay addi- 
tional Court-fee and only then the judgment 
should be delivered and the decree allowed 
to be drawn up. 64 M.L.J. 122=141 I.C. 602 
— *933 M- 330. The penalty mentioned in tlic 
final provisions of S. 11 does not apply to the 
cases coming under the first para. 11 I.C. 
73 (C.). The Court has no power to fix any 
lime for payment, in such coses ; only the 
decree cannot be executed until the additional 
fee is paid. 59 I.C. 3H5 (M.). See also 30 .M. 
O2. If tile appellate Court grants a decree 
for an amount larger th.an that claimed in the 
Court below. Court-fee must be paid on ilie 
difference and unless this is done the decree 
cannot be executed. 3 P.L.T. 813=1923 P. 
z 8 . Tlic word 'decree’ in S. ii, para. 2 os 
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Where the amount of mesne profits is left to be ascertained in the course 
of the execution of the decree, if the profits so ascertained exceed the profits claimed 
the uiithcr execution of the decree shall be stayed until the difierenL between the 

the whole of the profits so ascertained is paid. If the additional fee is nofpaid 
within such time as the Court shall fix, the suit shall be dismissed. ^ 


NOTES. 

applied to a suit for partition and mesne profits 
means the final and not the interim decree. 59 
I C. 385 (M.). Where the value of the reliefs 
is ascertained after trial, the Court-fee on the 
difference between the plaint valuation and the 
amount decreed should be paid, under the and 
paratjraph. a4 I.C. 6.^3--! O.L.J. 281. A 
Court has discretionary- power under S. ir to 
enlarge the time originally fixed for the payment 
of the C.ourt-fccs in such cases, even when 
application to enlarge the time is made after 
the expiry of the time originally granted. lo 
I.C.. a<)8=i3 C.L.J. 432. Where a plaint 
claimed mesne profits from a certain date tilt 
delivery of possession of property, but no Court- 
fc-c v^'as paid on that claim but a statement was 
made that Court-fee on that relief would be 
paid when ordered by the Court. Held, that the 
plaint ought to have given a tentative valuation 
lor the claim for mesne profits and on that 
valuation Court-fees ought to have been paid, 
and tliat an amendment of the plaint so as to 
remove that technical defect could be permitted 
even in appeal. 72 C.L.J. 14=1941 Cal. i. 

Mesne Profits. — A decree for mesne profits 
docs not become operative till after the amount 
has been ascertained, and the Court-fee under 
•S. II paid. 27 I.C. 300 (P.). 'I he second part 
of S. I I applic.s only to a claim for mesne profits 
accruing subsequently to the date of suit of 
which the plainiiff is unable to calculate tlic 
approximate value because he cannot say for 
how long a pericKi he is likely to be kept out of 
possession. 13 P.I^.T. 810 12 P. 188=1933 

P. 81. 'I he Court-fee payable is an ad l ahrem 
fee. 55 I.Cl. 24 I P.L.T. 233. On this point, 
see also 50 M. 488 - 52 M.L.J. 128. 'Phe mere 
fact that Court-fee had not been paid on a 
dec rec granted does not prevent the decree- 
holder from making an application for execution 
and all that S. 1 1 provides is that the decree 
.should not be executed (3.4 Bom. 189 and 
1930 Nag. 241 Rcl. on.) 178 I.C. 202=1938 
Lah. 326. 'I he plaintiff can obtain execution 
of a portion of the decree granting reliefs other 
than mesne profits without paying Court-fee 
on such mesne profits. 12 B. 98. See aho 
24 C. 174; 54 M. 98 = 1931 M. 717- 61 M.L.J. 
424. The term ‘ suit ’ is to be con.stnied a.s 
confined to that part of the suit which relates 
to mesne profits. 12 B. 98. So in ease of 
default, the claim in respect of mesne profits 
alone is to be dismis.sc-d. 24 C. 173= 1 C.W.N. 
243. After such dismi.ssal. application for execu- 
tion of the decree for mesne profiLs cannot be 
entertained. 24 C. 1 73..\pproximatc amount to be 
stated for mesne profits accrued due before suit. 

24 I.C. 232 (C.) The plaintiff in a suit having 
omitted to claim future mesne profits, subsc- 
qucrnlly applied for permission to amend his 
plaint by including a claim therefor, but the 
application wa,s rejected. Against the decree 


for possession the defendant appealed to the 
High Court and the plaintiff filed a memorandum 
of objections claiming future mesne profits, but, 
his contention that no Court-fee was payable 
on the claim for mesne profits was overruled 
by the Taxing Officer, who held that ad valorem 
Court-fee was payable on the amount claimed. 
At the time of the hearing of the appeal, plaintiff 
questioned the decision of the Taxing Officer 
and claimed refund of the amount of Court-fee 
paid by him on the claim for future mesne profits. 
Held, (i) that no Court-fee was payable in 
respect of claim for future mesne profits, and 
under S. 1 1 of the Court-Fees Act, as amended 
in Madras, no Court-fee is payable in respect 
of future mesne profits before the final decree 
is passed, a claim to mesne profits being in 
respect of a cause of action not arising at the 
date of the suit, although the Court is empowered 
to grant the same by way of exception to the 
general rule, and that the decision of the Taxing 
Officer was therefore wrong ; (2) that under 
S. 5 of the Court-Fees Act, the decision of the 
Taxing Officer had become final for every purpose 
and could not be impeached before the Court 
at the time of the hearing of the appeal and the 
Court could not consequently make an order 
granting a refund of the Court-fee paid. 165 
LC. 972 = 44 L.W. 763=7* M.L.J. 677. 

Court-Fees in Appeal. — Where in a suit 
for partition and mesne profits, the Court 
awarded in the preliminary decree mesne 
profits for three years before suit but made 
provision for its subsequent determination, in 
the 'appeal therefrom, the defendant need not 
pay any Court-fees in respect of this decree for 

mesne profits. 58 M.L.J. 497 ** 93 ° 

(52 M.L.J. 128 to the contrary approved). 

But ,<« 8 P. 9 ofi=' 9=>9 P- 73 ■- 

applicant for the recovery of mesne poJitJ 

appeals from the decision of the trial ^ur* 

awarding him a smaller amount than 

claimed he is not bound to pay ad 

fee on the amount of his claim. No 

apart from the fixed foe can be 

him until the amount of mesne profit „ , .j- 

due lo him has been ascertained, i* 

Court-fee is payable nj-^of xSling* 

under the .section, . ^urU. See 30 

between the vanous High .. ... 


16 C.L.J. 564; >5 

«bj^ has been made clear f-r as 


S. 12] 
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12. (i) Every question relating to valuation for the purpose of determining 

^ . . the amount of any fee chargeable under this chanter 

vaulSn" * 1 ““**°" “ on a plaint or memorandum of appeal shall be decided 

by the Court in which such plaint or memorandum, 
as the case may be, is filed, and such decision shall be final as between the parties 
to the suit; 


NOTES, 

is concerned. See para 3 of S. 11 substitnted 
by Madras Act V of 192a. See I.L.R. (1938) 
Mad. 1050^1938 M. 727= (*938) I M.L.J. 
750. Court-fee is payable on future mesne 
profits but it can only be exacted after the 
amount has been ascertained by enquiry and 
the Court has no jurisdiction to dismiss such an 
application for non-payment of Court-fee in 
advance. 5 P. 361.^93 I.C. 939 -1926 P. 
218 (F.n.). See aUo 108 I.C. 801-^9 P.L.T, 
8^7 i ' 93 ^ 1 ^' 246. Fees arc payable on the 
dif tercncc between the amount paid on the 
mesne profits claimed in the plaint and the 
amount ascertained to be due subsequent to the 
filing of the suit. 10 L.BTR. 276 = 62 I.C. 175; 
1929 L. 753. Collection of excess Court-fee. 
See 152 I.C. 6o8=»933 L. 40. 

Account Suits.— The plaintiff has a right 
to value his claim on estimate and the Court 
has power to decree larger amount. 24 O.C. 
209- 64 I.C. 101. See also 25 M. 543 ; 12 

M I-J. 35; 9 8- 22 ; 27 Punj.L.R. 1*87 - ox 
I.C. 650=1926 L. 242 (1). 

Adminiittration Suit. — The Court-Fees Act 
is a fiscal statute and must be construed strictly 
and S. 1 1 of the .^ct, therefore, cannot be applied 
by analogy. In an administration suit by a 
creditor, till the decree is passed it Ls the plaintiff 
who is the dominus Hits and has the carriage and 
conduct of the proceedings. Other creditors 
impleaded as defendants cannot be said to occupy 
the position of a plaintiff up to that stage at 
any rate. 'ITiough administration .suit is ana- 
logous to an account suit up to a certain stage, 
the two are not identical for all purposes, at 
least so far xs the ultimate decision of the Court 
is concerned. Hence where in a suit by a 
creditor for administration of the estate of a 
deceased debtor, other creditors are impleaded 
as party defendants before the preliminary 
decree and they set out in their written state- 
ments their claims against the estate of the 
deceased aggregating to certain amount, but 
the Court has allowed certain dividends to be 
paid to the creditors on a basis of certain percent, 
up<m the amounts found to have been due to 
thcin,^ those creditors cannot be ordered to 
pay Court-fees upon the entire amount of their 
claims, irrespective of what are being actually 
paid to them as dividends. 43 C.W.N. 52 = 
(ia C.L.J. 345= 1938 Cal. 785. See also 54 L.W. 
663={i 94I) 2 M.L.J. 692; 1941 Rang.L.R. 

512=1941 Rang. 312; 42 F.L.R. loi. It is 
the practice in the mofusil to demand payment of 
CA>urt-fecs from defendants, who come in under 
u preliminary decree in administration suits 
and they cannot obtain relief under the decree 
without payment of the proper Court-fee. 1939 
Rang.L.R. I34-»I939 Rang. 115. See also 17 
Pat. 542. 

Power of Court to pass Decrees for Sums 
DEVON!) Pecuniary Jurisdiction. — In suits 
for accounts and mesne profits, even if the 


sum found due exceeds the pecuniary juris- 
diction of the Court, it is competent to the 
Court to give a decree for such amount. 40 
M. 1=32 M.L.J. 221=39 bC. 439 (F.n.); 
33 A. 97; 28 Bom.L.R. 1461 = 1927 H. 83; 
09 I.C. 353 -- 1925 Sind 324* 8ut see the decisions 
of the Calcutta High Court to the contrary’. 
13 C.W.N. 493 ; 21 C.W.N. 310 ; 43 C. 650 ^ 
15 C.W.N. 506=13 C.L.J. 132. See also 1929 

L. 107; 49 P.R. 1906 = 94 P.L.R. 1906; 2 
R. 408. The case of future mesne profits stands 
on a diflerent fooling from a suit for accounts, 
see 53 C. 14- 1925 C. 1076 (F.B.). 

Sec. 12 : Constructio.n of Section. — The 
prov isions of section are to be strictly construed 
rhe'additional fees should be levied in exact con- 
formity with the words of the statute. 39 C.L.J. 
217-82 I.C. 292= 1924 C. 953. Thequestion 
of the sufficiency of the stamp on the memo- 
randum of app>eal should always be regarded 
as open until the appeal is finally heard and 
disposed of. 14 P.L.T. 180-12 P. 694=1933 
P. 234. When a Court has pxssed a judicial 
order fixing the correct court-fee payable on a 
memorandum of appeal, it is not open to that 
0)urt to vary it afterwards cither at the instance 
of a party or of its own motion. [(1937) i 

M. L.J. O9 and (193a) 89 M.L.J. 439 followed]. 
48 L.W. ^61 =(1938) 2 M.L.J. 647. .\fier the 
suit is decided, ‘the Court is no longer seized of 
the case and has no jurisdiction to require the 
plaintiff to make good the alleged deficiency 
in Court-fee. (82 I.C. 588 and 52 I.C. s'lr. 
foil.) 34 P.L.R. 04=1933 L. 208. See also 
18 P.L.T. 864. Once on an objection taken 
by the office or by a defendant, the Court applies 
its mind and gives its considered decision, holding 
that the Court-fee paid was sufficient and correct, 
the decision is final under S. 12 (1) and the 
0)uri has no power to revise the valuation. 
Nor can the High 0 )urt, in revision against an 
order of the lower Court from the later order 
passc-d in supersession of the first order, act 
under S. 12 (2) of the Act, because the suit itself 
is not before the High Court. The condition 
precedent to the exercise of powers under S. 12 
(2) is that the suit, i.e., the subject-matter of the 
suit, should he before the Court of appeal, 
reference or review. 45 L.W. 206=1937 M* 

325 — (* 937 ) • M.L.J. 89. The expre.ssion 

‘ every question relating to valuation ” in S. 12 
(1) is of a comprehensive nature and cannot be 
construed in the restricted sense of a question 
relating to appraisement of Court-fee as 
distinguished from the question of category j 
nor is there any justification for 
putting the same limited interpretation on the 
words “ the said question ” in cl. (ii) of the 
section. I.L.R. (1937) M. 275=1937 M. 81 
= (1937) I .M.L.J. 1 {F.B.). 

OP the Sf-ciion. — A decision on the 
of Court-fee in the Court of I'irst 
final between the parties under 


' * I t 

Scope 

y ucsiion 
astance 


IS 


b. 12 (i) but can be reopened by an appellate 
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(ii) But whenever any such suit comes before a Court of appeal, reference 
or revision, if such Court considers that the said question has been wronglySed 


NOTES. 

Court under S. 12 (2) in the interest of revenue. 
25 ^ 506 (M.). See also 60 C.L.J. 201 =20 

C.W.N. 131; 43 B. 507 (P.C.) ; 40 I.G. 904= 

loh P.W.R. 1917; 90 I.C. 321 (2)=i925 P. 
48O. I’hc valuation made by the Court of 
first instance for tiic purpose of assessing Court- 
-fcc is final and cannot be challenged in appeal, 
when there is no question as to the class in which 
the suit falls and the question is merely of valua- 
tion in that class. I.L.R. (1940) 2 Cal. 166 = 
44 C.W.N. 745 ' '*940 Cal. 451. It cannot be 
held that a decision would be final under S. 12(1) 
only if it has been finally arrived at after both 
parties have been heard. The words “ decided ” 
and “ dec ision ” are used without any quali- 
fications at all and they must clearly apply to 
any adjudication by the Court whether l^th 
parti<‘s have been heard or only one party has 
been lieard or even if no party at all has been 
heard. 'I'hc only essential is that the Court 
.should apply its mind to tlic questions at issue 
in arriving at the true calculation of the Court- 
fee. Ihe real object of S. 12 (i) is to ensure 
that the Court at as early a stage as possible 
should finally determine what was the amount 
of the Court-fee payable before the subject- 
matter of the suit itself was to be embarked 
upon : and once the Court did so determine, 
the parties were not to be permitted to rai.se the 
question again before it. 1941 M.W'.N. 406 

• '‘)3 L.W. 740 t94i Mach 626 = (t94i) r 
M.h.J. 796. The decision is not final within the 
meaning of S. 12 unlcs.s .it is reached 
after both sides have had a chance to be heard. 
After a plaint is filed and summons is issued to 
tlx* other side, it is open to the other side to 
contend that the Court-fee paid is insufficient. 

It is on deciding such a pica that the Court 
would come to a ‘decision’ which under S. 12 
of the Ac t would be final as between the parties. 
1941 N.L.J. 303 1941 Nag. 217. If the Court 

comes to the conclusion under S. 7 (») (a) of 
the Court-Fees Act that a certain amount is 
tlie net profit in tlie year immediately preceding 
the institution of the suit or investigates the 
question of market value and arrives at a certain 
figure, its fitxling is final and conclusive under 
S. 12 (i) only as regards the amount or figure 
so arri\c*d at. I.L.R. (1940) 2 Cal. 450—4.J 
C.W.N. 822 1940 Cal. 438. .'\ppeal requiring 

ad valorem Clourt-fee filed as miscellaneous appeal 
and allowed — .Application by respondent aOcr 
rnnand for stay of proceedings until payment 
of proper Court-fee — Order rejecting — Revision 
— High Court would not interfere if the order 
is mandatory correct. 18 P.L.T. 864=1937 
P.W.N, 893. 

FiNAI ITY OF DECIStON UNDER SuR-S. (l). 

An appeal would lie from the decision of a 
Court in respect of the class in which a suit 
ranks but no appeal would lie from a decision 
in respect of the valuation of the suit in that 
cla.s.s. 28 A. 411 ; 23 B. 48C. See also 1935 L. 
698; 1935 A. 455: 27 B. 140; 17 B. 56; 

15 B. 82 ; 16 I.C. 963.= 16 C.L.J. 37f, ; 6 C. 
249 ; 23 C. 723 ; 28 C. 334 ; 51 C. 216=28 
C.W.N. 683=1924 C. ; 14 M. 169: 1925 


M. 


7»3 = 40 M.L.J. 61 


90 I.C. 321 (2) 


1925 P. 488; 3 P. 930=1924 P. 673 ; 87 I.C. 
91 1 = 1925 N. 4 ; 49 I.C. 442 ; 16 P.R. 1919= 

773 = 6 S.L.R. 7a; 

I.C. 610 ; 106 I.C. 817; 1301.0.643=193? 
Lah. 378 ; 33 Bom.L.R. 263=1931 Bom. 234. 
i\or,is such an order revisable. 1927 M. 1021. 
Though there is no appeal against a decision 
as to the correct valuation for any particular 
class of suits, still there is an appeal against a 
decision that any particular suit falls within a 
particular class, where, though the suit is nomi- 
nally one for accounts, still it is part of the case 
for the defendants that the suit is really one 
for an ascertained sum of money, there is a 
conflict between the plaintiffs and the defendants 
as to the class within which the suit falls, and 
there is, therefore, an appeal available. 162 
I.C. 227 = 38 Bom.L.R. 218=1936 B. 166. 
S. 12 makes the valuation for the 
purposes of Courivfees final. It has got 
nothing to do with the question of valuation 
for the purposes of jurisdiction. If, therefore, 
a trial Court comes to the conclusion that the 
value of the subject-matter of a suit is beyond 
its jurisdiction and returns the plaint under 
O. 7, R. 10, in an appeal from that order the 
appellate Court can enter into the question of 
valuation, and if it finds that it is within the 
jurisdiction of the trial Court it should direct 
it to entertain the suit. 44 C.W.N. 394. See 
aho 1938 N.L.J. 214=1938 Nag. 481. Where, 
in a suit for declaration that a certain revenue 
sale is illegal and ultra vires and not binding 
on the plaintiff, die plaintiff values the suit as 
one for a declaration only and pays a Court- 
fee of Rs. 200, and the Court decides the question 
of Court-fee as a preliminary issue and decides 
that that Court-fee paid is sufficient, no appeal 
lies against such decision. The order of the 
Court" holding that the Court-fee paid was 
correct cannot also be taken to be a decree which 
would be appealable under the C. P. Code. 

63 C.L.J. 16=1936 C. 784*. 
rejecting a plaint necessarily involves a decision 
of the categor>’ or class under which a suit falls, 
even though it incidentally decides a question 
of valuation, the order is appcalaljle. 49 
4.12 = 4 P.L.J. 57. If ‘he dispute involves ques- 
tions of principle as to the nature ® ^ 

and the retrospective operation of 

appeal again,. - ’’ 8 CAV N. 

Thi ,S.ion doc, no. .80 

app!^ whtre .h’c^ucion relate ^ 

.cTcy of .he Cone, of fir,. o en. rj^aan 

the suit. .7 C.W.N. 5 ° 3 “p g ' 'Ihus an 
C.I..J. 37 . ; 3 P- Sp." ?o 7 ™rSnla.ion on 

order returning a plaint J Court, 

the basis of the vafuation made by^the^ 

is appealable. 5 ® I?\V.R. 

599. See also 47 LC- 7 5 jeciuo” 

The decision to be final aftrr 

made between the parties o 

plaint is filed. 20 A. S. i* 

^ Sec. 12 (ii) : Scope op , 
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to the detriment of the revenue, it shall require the party by whom such fee has 
been paid to pay so much additional fee as would have been payable had the 
question been rightly decided, and the provisions of S. lo, paragraph ii, shall 
apply. 


NOTES. 

the lower Court has expressly or impliedly 
decided the question of the category in which 
the suit ought to be placed for purposes of 
Court-fee, but which decision is, in the opinion 
of the appellate Court, erroneous. I.L.R. 
1937 275=1937 M. 81 = (1937) I M.L.J. 

I (F.B.). The words “ any such suit ** in S. 
12 (ii) cannot be construed to mean the entire 
suit and not a part of the suit. S. 12 (ti) there- 
fore applies not only when the whole decree has 
been appealed against but also when the appeal 
is only with regard to a portion of the claim in 
suit. 63 C. 720=40 C.VV.N. 406. There is 
nothing in S. 12 (2) of the Act to justify the view 
that a Court may not reconsider an order 
which it has already passed under the sub-section. 
53 I..W. 740=1941 Mad. 626=(i94t) 1 M.L.J. 
796. There is no warrant for holding that S. 
12 (2) applies only to cases where the plaintiff 
is the appellant. Applying S. to (2) to appcab 
and reading it with S. 12 (2), the word “suit ” 
should be deemed to include an appeal. The 
actual wording of S. 12 (2) shows that the appeal 
is considered as an extension of the suit. 51 
L.W. 434 {2)= 1940 M.W.N. 348=1940 M. 
674=(ig4o) i M.L.J. 478 (2). Where only a 
part of the subject-matter of the suit is the 
-Subject of appeal and is before the appellate 
Court, that Court acting under S. 12 (li) of 
the Court-Fees Act can realise the deficit Court- 
fee only in respect of tliat part and not on the 
entire subject-matter of the suit. I.L.R. (1938) 
Mad. 309=47 L.W. 70=1938 Mad. 278 = (i930) 

1 M.L.J. 29. 'I'he jurisdiction of the Taxing 
OfBccr is limited to cases in which it is alleged 
Uiat a document filed, exhibited or received 
in the High Court is not sufficiently stamped. 
It docs not extend to cases in which it is alleged 
that a party paid insufheient Court-fee on hi.s 
plaint or memorandum of appeal in the lower 
appellate Court. To this class of cases, S. 12 
<ii) is clearly applicable. 1934 A.L.J. 957 = 
1934 A. 805. An appellate Court cannot under 
S. 12 (ii) order payment of additional Court-fee 
stamps, unless the first Court has decided the 
question of valuation. 36 I.C. 957=10 Bur. 
L.'F. 242. But see contra 31 C.\V.N. 1045= 
1927 C. 775. But where the Court proceeds to 
the trial of the suit, it must be assumed that the 
■Court has tacitly decided that the fees paid 
is correct. tog P.R. 1912=15 I.C. 463. S. 
12 (2) gives an appellate Court power when an 
.appeal comes before it to correct a mistake 
made below', and has jurisdiction to require 
payment of the difference between the Court- 
fee actually paid and the proper Court-fee 
payable, although no question was raised when 
the case was in that Court. I.L.R. (iq-fo) 
Mad. 646=1940 Mad. 383 = (i940) 2 NI.L.J. 
425. 'I'hc act of tlic chief ministerial officer 
entrusted with the duty of receiving plaints 
and seeing that proper Court-fee is paid thereon, 
in accepting the plaint amounts to such decision. 
1926 M. 96 = 49 M.L.J. 608. The question of 
.deficit Court-fees should be dealt with by the 


appellate Court as soon as it is discovered, 
though it may be postponed at the Court’s 
discretion in exceptional cases. 62 I.C. 43 = 
6 P.L.J. 293. If the question arises on appeal, 
the appeal should first be admitted so as to 
remove doubts, as to jurisdiction, and this 
point should be decided before other issues, 
and appeal should be stayed till the deficit is 
paid. 62 I.C. 43 = 6 P.L.J. 293. See also 
58 I.C. 27 * =5 P-L.J. 508. Until the appeal 
is admitted, it is not competent to the appellate 
Court to pass an order dismissing the suit for 
non-payment of Court-fee. i M.L.J. 528. 
So also where deficit Court-fee was not paid 
on a document in the lower Court, the same 
cannot be recovered a.s a condition precedent 
to the filing of the appical. The proper procedure 
is to allow the filing of the appeal and there- 
after take steps to recover the deficit Court- 
fees. 33 C.W.N. 952 = 50 C.L.J. 164=1930 C, 
65. See also 31 C.W.N. 1045=1927 C. 775. 
It is the duly of the High C^uri to sec that 
propicr Court-fees arc paid to the High Courts 
as well as in the Courts below. 43 I.C. 489 
= 3 P.L.J. lOi. See also 235 P.L.R. 1913 = 
19 I.C. 856. If the appellant has lailcd to pay 
sufficient Court-fees in the Court below, his 
appeal will not be heard till the deficiency 
has been made good. Where it was the respon- 
dent who was in default, no decree shall be 
executed in his favour till tlic deficiency' has been 
made good. 3 P.L.J. 443 = 44 I.C. 53. One 
eiVcctive way of enforcing pay'ment of deficiency 
of Court-fees is to refuse in second appeal to 
hear counsel of that party. 1929 A. 577 = 27 
A.L.J. 808. See also 58 I.C. 271 =5 P.L.J. 
508. If a piaintilf-rcspondent fails to make 
good a deficiency in the Couri-fcc paid on 
the plaint, it is competent to the appellate 
Court, to call upon him to pay the deficit ; 
and in the event of his failure, dismiss the suit. 
56 I.C. 3t6 = 4 P.L.J. 703 ; 60 I.C. 654= 
23 O.C. 388 ; the procedure prescribed in 
S. 10 {2) being applicable. 20 A. 362. The 
Court cannot dismiss the appeal for non-prose- 
cution in such a case. 33 C.W.N. 845—1929 
C. 717. Where iliere was deficiency in the 
C/Ourt-fee paid on cross-objections in the lower 
appellate Court, the High Court can insist on 
the payment of the same even though the second 
appeal docs not relate to the subject-matter 
of such memorandum of cross-objections, i P. 
471 = 1922 P. 284. Once an appeal has been 
dismissed, Uic High Court ceasc^ to have seisin 
of the appeal or case and is powerless to call 
u{x>n the respondent to pay any deficiency. 

4 P.L.J. 472 - 5 « 1 C. 756. See I.c! 

271=5 P.L.J. 508 ; >9a5 E. 131 (i) ; 7 A. 528 ; 
18 M. 415; 142 I.C. 25=1933 M. 321. Nor 
can an appellant be required to pay additional 
Court-fees after the disposal of the appeal. 1929 
O. 483 (i). See also 141 I.C. 175=1933 L. 

208. Once the decree in a suit has been signed 
and sealed, the Judge making that decree be- 
comes functus officio and cannot thereafter make 
order for payment of deficient Court-Fee, but 
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15 . If an appeal or plaint which has been rejected by the lower Court on 

Fee paid on memorandum .^rounds mentioned in the Code of Civil 

of appeal. Procedure, IS ordered to be received, or if a suit is 

• c 1 r j remanded in appeal, on any of the grounds mentioned 

m S 3 , . ' of the same Code for a second decision by the lower Court, the ApS 

Court shall grant to the appellant a certificate, authorising him to recei?rback 
from the Collector the full amount of fee paid on the memorandum of appeal : 

Provided that if, in the case of a remand in appeal, the order of remand 
shall not cover the whole of the subject-matter of the suit, the certificate so 
granted shall not authorize the appellant to receive back more than so much fee 

as tvould have been originally payable on the part or parts of such subject-matter 
in respect whereof the suit has been remanded. 


LEG. REF. 

* This rrfcrrncf should now be read as applying 
to the rorrfsponding provision of Act V of 1908, 
O. 1, R. 23. 


NOTES. 

of th<“ matter comes to the High Court in revision 
the Hich Court has power, if it considers that 
the question as to Court-fees has been wrongly 
■derided, to require payment of such additional 
fee as would be payable. I..L.R. (1939) Kar. 
4^9 1939 Sind 279. Sff also 41 P.L.R. 491. 

Where a plaint is returned for presentation 
to the proper Court, as being beyond the Court’s 
jurisdiction and an appeal is preferred against 
that order, it is open to the appellate Court 
to go into the question relating to the Court- 
fee anti decide that the lower Court had juris- 
diction to entertain the suit. S. 12 of the Court- 
Fees Act is not a bar to such a course. It only 
makes a decision final as to any question which 
relates to valuation for the purpose of determin- 
ing the amount of any fee. It does not apply 
where there is a dispute as to the class in which 
the suit falls. If there is anv doubt as to what 
section would apply to a suit, then it raises a 
c|ucstion of principle, the jurisdiction to deter- 
mine which is not impaired by S. 12 of the 
Court-Fees Act. 178 I.C. 97=i93B N.L.J 
214 193H Nag. 481. Sff also 44 C.W.N. 394. 

The Act does not apply to decided cases but 
applies only to pending cases. 32 I.C. 534'' 

9 Bur.L.T. 43 ; 1925 L. 131. 

Whether AppF.Li.Atcr can abandon a Por- 
tion OF Claim. — The appellant who has not 
properly stamped the appeal and is unable to 
do so may leave .a part of the claim retaining 
only that much as is covered by the stamp. 

10 I.C. 207=11 P.R. 1912; 29 Punj.L.R. 

64 ; 1926 L. 477. There is nothing to prevent 
an appellant from attacking only a portion 
of the decree by paying Court-fee only thereon, 
though the rca.son for the attack might cover 
the whole decree. 38 M. 18=16 I.C. 877. A 
defendant appealing on the ground that the 
suit ought to have been dismissed in lolo as 
time liarred must appeal on the whole case 
and pay stamp duty on the whole claim. 44 
I.C. 890^-14 P.VV.R. 1918. Whether an 
apprllntc Court has power to allow a valuation 
of claim in the Court below to be reduced in 
order to relieve a party from liability to pay 
the proper Court-fee, see 43 I.C. 489=3 P.L.J. 

lOI . 

Secs. 12 (ii) and 28 . — Where a written 
statement claiming a set-ofi" is accepted by the 


trial Judge, through mistake or inadvertence 
although not stamped, and the trial Judge 
although he subsequently directs the party to 
pay the Court-fees does not realise the full 
Court-fees, the High Court can in second 
appeal under S. 12 (ii), and S. lag, C. P. Code, 
direct the payment of the additional Court- 
fees. 1936 C. 277. 

Sec. 13 : Scope op Secthon. — The Court 
has the power under S. 151 to grant a certificate 
for refund of Court-fee, in cases not covered 
by Ss. 13, 14 and 15 of the Court-Fees Act. 
The discretion of the Court is not barred by 
the fact that the excess fee was paid by the 
mistake of the party and not in consequence 
of any direction by the Court. (55 M. 641, 
Foil.) 38 L.W. 983=66 M.L.J. 35. See also 
I.L.R. (1937) Nag. 5 « 9=>937 N- 268; 1939 
M.W.N. M43=-(i939) 2 M.L.J. 867; 41 P.L. 
R. 96= 1939 Lah. 257; 1940 Mad. 208; 18 
P.L.T. 804 ; 1937 P.VV.N. 893. f 13 of 

the Court-Fees Act is not exhaustive ; the 
High Court in suitable cases may exercise 
its inherent powers vested in it by S. 151, C. P. 
Code, and order refund of Court-fees paid. 
Where therefore, the memorandum of appeal 
was not registered as out of time and the delay 
was due — ^not to any negligence on the part 
of the plaintiff but to some gross n^ligence 
on the part of his legal adviser 
fit case, for refund. 152 LC. 215 * 3 ®^"*^' 
185=1934 C. 615. See alto 39 C.W.N. 1074. 

If a remand can be deemed to have l^n made 
on any of the grounds mentioned y* 4 '* 
r. 23. C. P. Code, the appellant is cnOtled to 
a rcAind certificate under S. 13 of the Court-Fco 

Act. although the appellate 

purports to make the remand “oaer b. I 5 L 

C. R Code. 40 L-W. 372=1934 M. 6^3. 

Applicability op the SspnoN.— Thc^ 
tion applies where a decree in 
respondents is set aside and the 
back for a second decision. 

in favour of the res^ndenW « ^ fhe 

, portion only of the subject-matter o^^^^ 

luit, the proviso appho- is' sei aside 

\.L.J. 671. But where the 

igainst ^me P^ljant cannot ge' 

■emanded, the successful VVherc the 

1 refund of Court-fee. (/W.). 

Plaintiff appealed . ^ .omf of 

, gainst the oHer 't remanded ^ 


S. 13] 


The Court-Fees Act (VII of 1870). 


2095 



NOTES. 

receive only so much of the fee as would have 
been originally payable on the part, of the 
subject-matter of the suit remanded. 54 A. 
533=140 I.C. 466=1933 A.L.J. 330=1933 
A. 550. Sfe aUo 14 R. 173 (F.B.). The words 
of S. 13 do not appear to contemplate the grant 
of a certificate in respect of Court-fee paid in the 
lower appellate Courts. 47 L.W. 300=1938 
M. 479. If an appeal is remanded, the Court 
is bound to grant a certificate under S. 13. 
Refusal to grant such certificate is a material 
irregularity within S. 115, C. P. Code. 43 B. 
363-45 552. Where the High Court 

reverses the decision of the first Court on a 
preliminar>' point, an order under S. 13 for 
refund of fee should be made. 15 I.C. 610= 
15C.L.J.650; 54 A. 523= 1933 A. 550. Where 
the Court of second appeal remands a case to 
the lower appellate Court on any of the grounds 
mentioned in O. 41, r. 33, C. P. Code, a suit 
is remanded within the meaning of S. 13 of 
the Court-Fees Act and the appellant b entitled 
to claim a refund of the Court-fee paid on the 
memorandum of appeal. 140 I.C. 56=1932 
A.L.J. 745 — * 93 * A. 641 (F.B.). Where an 
ap}>ellatc Court remantfs a case for re-trial 
in a case not coming within O. 41, r. 33, C. P. 
Code, no order for refund of Court-fee can 
be passed. 4a I.C. 304. Ste also 36 I.C. 241 
-12 N.L.R. 126; 3 P.L.J. it6 = 43 I.C. 855; 
i8 P.L.'l'. 864: too I.C. 49=1927 L. 196; 
1927 C.W.N. 761. (But ste the cases cited 
below). W'here an order of remand does not 
coyer the whole of the subject-matter of the 
suit, an order directing refund of the whole 
Court-fees paid is wrong according to the 
provisions on the proviso to S. 13. I.L.R. 
(i9.jo) Nag. 536 ■' 94 t> Nag. 3,19. Where a 
Court remands a case under its inherent powers 
it can also order refund of Court-fee under the 
same inherent powers. 34 P.L.R. 270; 141 

I.C. 4<x)=i933 L. 135; 13G I.C. 559=*«932 

L. 219. Where a remand is made under 
the inherent powers, the refund of the stamp 
duty is discretionary while in the case of a 
remand under O. 41, r. 23, the refund is man- 
datory under S. 13. 1930 L. 441. Set also 
I.L.R. (1937) Nag. 519=1937 Nag. 268. A 
certificate under this rule should be granted 
when the suit is dismissed because a document 
relied upon is inadmissible. 102 I.C. 298 
(i)=i927 L. 592. S. 13 docs not apply to the 
case of an appeal against a preliminary decree. 
3 P.L.J. I >6=43 655- The trial Court 

dismis.scd the suit against defendants 4, 5 and 
6 and decreed the claim against defendants 
I, 2 and 3. The plaintiffs appealed to the 
District Judge claiming that the decree should 
be passed in their favour against defendants 
4, 5 and 6 also. They made defendants i, 

2 and 3 pro forma respondents. The District 
Judge dismissed the appeal. On second appeal 
against the same parties, the High Court allowed 
tlie appeal and set aside the decree of the lower 
appellate Court as well os that of the first Court 
and sent the case back to the first Court. Helei, 
that the plaintiff was entitled to a refund of 
the Court-fee paid in the High Court but not 
in the lower appellate Court. 56 A. 526=1934 
A.L.J. 4 * -1934 A. 106 (F.B.). As to the 


scope of the proviso, see 6 W.R. 65. An appli- 
cation under S. 13 for refund of Court-fee is 
covered by S. 19, Cl. (xx) and no Court-fee 
u chargeable in it. 1932 A.L.J. 601 = 1022 
A. 590. 

Repu.so in General.— W'here counsel stamps 
the memorandum a time-barred appeal and 
is heard on the point of limitation and the 
appeal IS dismissed, he cannot set up the plea 
of the failure of the Court Clerk to inform him 
of the practice about stamping appeal memoranda 
as a ground of claiming refund of the Court-fee 

7 L.B.R, 90. Where 
access Court-fee is paid, credit for the excess 
paid in the Original Court may be allowed 
m appeal to the plaintiff-appellant. 1886 A.W' 
N. 228. The Court has power to make arj 
order for refund of excess Court-fee paid under 
a bona fide mistake. 107 I.C. 320 = 0 PI T 
240; 102 I C. 193 (t)=i9»7Sind 192; 40 c: 
365 — 20 I.C. 498. See also 1928 P -jr • ,nT 
I.C. 8.5 (!>.). The HiRh Court can 
inherent powers assist an appellant who has 
erroneously paid excees Court-fee on his memo- 
randum of appeal. What it docs judiciallv 
m such a ca.se is to decide what is the proper 
Court-fee and tlica issue a certificate to the- 
party that excess Court-fee Inas been levied 
It still lies with the revenue authorities to decide 
whetlier or not they will refund the cxc«s in 
the circumstances. 55 M. 641=62 .M [ I 

26. I he High Court ha^ no power lo is^uc a 
crrlificaic authorizing the Ojllector to refund 
the excess stamp duty paid by a suitor by reason 
of over-valuation of his suit. 20 W' R . 

.02 I.C. t 93=.927 S. ,92. .So al^ 
regard to excess lee paid according to the wronir 
decision of «hc taxing officer. 39 RR. 

See abo 1925 P.H.C.C. 359 = 92 LC. 626 (i) = 
1926 P. 147. But see 3 P.L. J. 452 = 46 I C 
27; 40 C. 365^20 I.C. 4j 8. Government 
however may order such refund, noiwitlistandinir 
the absence of any special provision in the law 
authorizing them to do so. 39 P R ,^07 

W'here owing to an erroneous order ' of the 

lower Court the defendant was obliged to oav 
Court-fee in excess of what was really payable 
and though ultimately he succeeded in second 
appeal the High Court then did not include 
the exceess Court-fee paid by the defendant 
m costs and the lower Court, when applied 
to. held It liad no power in the matter. AeW 
that justice should he done and the excess should 
be refunded. 36 C.W.N. 190=1932 n 
= 137 I.C. 791. ^urt-fecs paid on ap^al 
from riiial decree dunng pendency of ao^al 
from preliminary decree should be refuJidcd. 

5 ? (G. 829-1925 O. 39. Where appeal is 
dumped for non-payment of additional Court- 
fee. ^urt-fee already paid cannot be refunded 
105 l.a 742=6 P. 602. Whether High Court 
can order refund of Court-fee when second 
apical IS dismmcd for want of Jurisdiction 
see 6 Pat. 599. J he Chief Court has jurisdiction 
to order a refund of Court-fee even in cases 
which do not fall within Ss. 13, 14 3,,^ ,, 

Where the appeal was found to be whollv 
unncct^ary and no proceedings except the 
admission of the appeal had taken place in 
respect thereof, Md, that an order for refund 
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14. Where an application^ for a review of judgment is presented on or after 

o f , r f ..the ninetieth day from the date of the decree, the 

ca?o'“"for °of jESgl Court unless the delay was caused by the appli- 

ment. cant s laches, may, in ?ts discretion, grant him a certifi- 

cate authorizing him to receive back from the Collector 
so much of the fee paid on the application as exceeds the fee which would have 
been payable had it been presented before^ such day. 

15. Where an application for a review of judgment is admitted, and where, 

on the rehearing, the Court reverses or modifies its 
Refund where Court re- former decision on the ground of mistake in law or 
verses or rrrodif.es its for- the applicant shall bc entitled to a certificate 

mistake. Court authorizing him to receive back from 

the Collector so much of the fee paid on the *[applica- 
tion] as exceeds the fee payable on any other application to such Court under 
the second schedule to this Act, No. i, clause (^) or clause (d). 

But nothing in the former part of this section shall entitle the applicant 
to sucli certificate where the reversal or modification is due, wholly or in part, to 
frcsli evidence which might have been produced at the original hearing. 

16. [Additional fee where respondent takes objection to unappealed part of decree.] 
Rep. by Act V of igo8. 


LEG. REF. 

‘ As to refund of fees paid on applications 
to the Chief Court or the Court of the Financial 
Commissioner of the Punjab for the exercise 
of its revisional jurisdiction under the Code 
of Civil Procedure — See the Punjab Courts 
Art (XVIII of 1884), S. 72 as amended by 
the Punjab Courts Act (XXV of 1829), P. and 
N. \N'. Code. As to application for review 
of judgment, see the Code of C’ivil Procedure, 
1908 (Act V of 1908). 

* See Sch. I. Nos. 4 and f,, infra. 

* riic wnrfi “ application ” was substituted 
for the original words “ plaint or memoran- 
dum of appeal” by the Court-Fees Amendment 
Act (XX of 1870), S. I (amending this Act.) 

NOTES. 

of Court-fee mi.ght be passed. 7 Luck. 588— 
1933 O. 170. 

Secs. 13 . 14 and 20 - — Custody fees though 
paid in Court-fee stamps as a matter of con- 
venience arc not Court-fees paid for any parti- 
cular document under the Court-Fees Act. 
The money is legally payable in advance and 
hence no cjucstion of mistake or inadvertence, 
as in Ss. 13 and 14. Court-Fees .\ci comes in, 
Ss. 13 and !4 of the Act therefore dr> not apply 
to this case. The payment is contingent pay- 
ment and if contingency docs ik>1 happen the 
person depositing ilic fees in advance is 
entitled to get them back. Apart from any 
rules, the C-ourt has inherent jurisdiction to 
grant a refund of the custody fees when lying 
unspent. 64 C.L.J. 492=1937 G. 86 = 1 . L.R. 
(1937) I Cal. 624. 

Secs. l.< to 15 .— The Court has no power, 
after the appeal has been disposed of, to recover 
the deficient Couri-fcc on the memorandum 
of objections. [140 LC. igt ; 46 C. 520; 

82 I.C. 588 ; 51 I.C. 756 (F.B.), Foil.]. U* 
I.C. 25=37 L.W. 300=1933 M. 321. In 
cases not falling under Ss. 13, 14 and 15 nf 


Court-Fees Act, the Revenue Authorities are 
not bound to make a refund to the party even 
if he has obtained a certificate of the Court. 
In such cases the Court has no power to order 
refund or to give a certificate to say that a party 
is entitled to it. All that the Court can under 
those circumstances certify is that he has paid 
excess Courl-fcc. 38 L.W. 983=66 M.L.J. 
35. See also 39 C.W.N. 1074. 

Sec. 14 .— In calculating 89 days referred to 
in Art. 5, Sch. I, the time during which the 
Court is closed for vscAtion esnnot bc excluded^ 

9 M. 134. The apparent intention of S. 14 
is to require full stamp in every case of delay 
after the 09th day from the date of the decree 
and to permit refund at the discretion of the 
ludgc when the delay is not due to the appelant s 
laches {Ibid.) see also 9 C.L.R. 479 * 
section. Sr-e also 39 C.L.J. 344 =*®® I-^' 794 =* 

i 9 ^ 4 C. 994 ^^_remcnts of S. 15 arc perfectly 

definite : (0 the admission of ^ 

for review of judgment irrespective of the 

ro'rrectnc^ of tiJc ^und, for the admi^onj 

Lcision on the ground Sng 

case came clearly within O. 47 . ^ c ’ 7 , of 

and conditions WM oidefed 

Court-Fees Act were S. i 5 h 

though the Court ‘^7 r *. ^ 

C P CodCf instead of O. 47 > p gk^igi9 

R 1 1^8 where the Court o . ^buse 

not applicable to the c^. ■J" 

Nag.5i9-'937N>S““- 
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17 . Where a suit embraces two or more distinct subjects, the plaint or memo- 

Multifarious suits. randum of appeal shall be chargeable with the aggre- 

gate amount ot the lees to which the plaints or memo- 
randa of appeal in suits embracing separately each of such subjects would be liable 
under this Act. 

Nothing in the former part of this section shall be deemed to affect the 
power conferred by the Code of Civil Procedure, section 9 ,* 

O.C. 354 ; 15 B. 82, Where reliefs claimed 
are alternative S. 17 of the Court-Fees Act 
docs not apply and the Court-fee is payable 
on the relief which bears the highest valuation. 
'939 A.M.L.J. 80. Ste also 1925 Fat lo^ 
Where plaintiff has paid Court-fee on smaller 
of two alternative reliefs, that relief alone should 
be tried. 1923 L. 456. Where however the 
alternative reliefs are based exactly on the same 
cause of action they arc not two distinct subjects 
within the section. 5 L. 114=2 1934 L an. • 
39 C.L.J. 209 ; 96 I.C. 826= 1926' L. 467.^ 
also 62 M.L. J. i50=:«i5 M. 336; 130 I.C. 411 
*='930 N. 55 (a). In such a case, Court-fee 
must be paid on the higher relief. But if a 
fixed Court-fee is payable in rn.pcci of one 
relief and ad valorem Court-fee in respect of 
another, even though the former is valued 
higher than the latter, the higher C>>uri-fec 
should be paid. 55 M. 336 = 62 MI../. 
Wherein res|)cct of a settlement deed executed 
by the last male holder, his re\ersioner sues 
for a declaration that the said deed is not hindine 
on him as having been brought about bv fraud 
coercion and undue influence, also praving for 
an alternative relief that if the deed is foimrl 
to be valid, he should be given a decre^for 
the amount payable under the deed, the cau.se 
of action IS only one. namely, the execution of 
the deed : and though two reliefs arc claimed 
m r«pect thereof, one on the footing of its 

^ A 4 A 4 . on the footing of its 

invalidity, they arc not distinct subjects and the 
plaintifT need not therefore pay separate Court 
feci on each of the two reliefs. 47 f U’6r..— 

■ 93« M. ^4'- ('938) . .M.L../. ' SuifVr 

money on a pronole from legal representatives 
ot the executant or in the alternative from 
an alleged agent of the executant is on alter 
native reliefs based on the same cause of action 
1930 .N’- 55- Th** plaintifl sued as endorser of a 
promissory note. The defence was that the 
note ofTcndcd the provisions of the Paper Cu 
rcncy Act. Thereupon the plaintiff obtained an 
assignment of the original obligation and applied 
to add It in his plaint. There was no auestml! 
ot limitation : Held, the amendment ?ntrfiiu 
ced a fresh cause of action, extraneous to the 
old and so the phamtiff should be directed to 
pay Court-fecs afresh on the new cause of action 
131 I.C. 1-1931 M. 533. See also i ro I c' 
340=1934 L. 605. (independent reliefs ' 
Suit for Immovadi.e Property and Past 
Mesne Profits.— A suit for possession and foT 
mesne profits is not a suit embracing two disiinrt 
subjects. 16 .A. 401. See also 8 C. r,oa /p ux\ 
19 C. 615. For decisions to the contrary lee 
12 B. 96; 2 A. 676: 4 P.L.J. ,95l;^Vc 
470 (each case depends on its own peculiar 
circumstances). In .Madras, the question U 
now selllcd by the Full Bench decisions cited 
below. In a suit for possession of niovablr 
property and past mesne profits Court-fee is 


LEG. REF. 

' The reference lo S. g of C. P. Code, 1889, 
should be read as applying to O. 2, R. 6 of 
Act V of 1908. 

NOTES. 

Sec. 17 : Scope and Application op Sec- 
tion.— The object of the section is to prc\'cnt 
loss of revenue lo the State. 6 I.C. 715. This 
section applies to cumulative reliefs for several 
distinct causes of action and has no application 
lo distinct reliefs arising out of the same cause 
of action. 2 B. 219 ; 21 A. 200. See also 

78 I.C. 415=^1924 P, 596; 50 I.C. .^70= 

4 P.L.J. 195. The words ‘distinct subjects’ 
arc synonymous with distinct causes of action. 

5 L.B.R. 95 (F.B.). Set also i6 A. 401 ; 158 I.C. 

780- 39 C.W'.N. 1 146- 1935 C. 573 ; 27 A. 184; 
2 A. 679 (F.B.) ; I P.L.T. 444 -57 I. C. 
685; no I.C. 191 = 1928 P. 274: 156 I.C. 

135 ^ '935 M. 262- 68 M.L.J. 316 (two security 
bonds by the same judgment^cbloi'— Suit on 
— 'Fhcy constitute distinct subjects for purpose 
of Oiurt-fee) ; 68 M.L.J. 280 (declaration as 
regards adoption and wills), 'I'liey arc not to 
l>c interpreted with rcfcrriicc to S. 7. 50 I.C. 

470 1922 P. 359; 57 I.C. 685 . 1 P.L.T. 

444. As to the meaning of the word ‘subject.’ 
see 47 M. 150- 45 M.L.J. 431 = 1924 M. 260: 
9 P.L.T. 199 7 P. 402=1928 P. 374. The 
word ‘distinct subjcc(.s ’ in S. 17, Court-Fees 
.\ct, means distinct rames of action. Where 
a suit is on more than one mortgage die Court- 
fee shall be paid on each mortgage. S. 67-.A 
of the 1'. P. Act dot's not control S. 17 of 
the C<juri-Fcc.s Act. When a subsequent 
genera! enactment cannot override or interfere 
with a special Act, one special Act cannot 
override or interfere with the provisions of 
another special .Act. 1940 Rang.L.R. 767 
= 1941 Rang. 95. Where two reliefs are claimed 
in tile alternative in respect of the same cause 
of action, they cannot be considered to be 
“ distinct subjecLs ” within the meaning of 
S. 17 of the Court-Fees Act. 47 L.W. 64 = 
1938 Mad. 24 I=(io38) i M.L.J. 139; 1925 
Pat. 193. S. 17 applies to suits and appeals 
from suits and not to application-s and appeals 
from orders passed on applications. 27 S.L.R. 
3'2- 1933 Sind 343. A suit for khas possession 
of zerait lands against several persons holding 
the same, is based upon a single right and the 
Court-fer payable is upon a single cause of 
action. 9 P.L.T. 199. S. 17 applies to alter- 
native reliefs claimed with reference to more 
eauscs of action than one. Fhe section is not 
necessarily confined to cases where cumulative 
reliefs are claimed. 47 I.C. 866 (N.) ; 1 1 O.C. 
173; 16 M.L.J. 462 -30 M. 61. But see 

.cj I.C. 143 (P.). W'herc it has been held that 
Omrt-fec must be paid on the relief which 
2ipprars to be of the higher value. Set also 
7U I.C. 530 1925 P. 193 (2) ; 6 B. 302 ; 16 

C.C.M.— 203 
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NOTES. 

payable ou the aggregate value of both the 
reliefs and not separately on the value of each 
relief. 1930 M. 833 (F.B.) [8 C. 593 (F.B.) ; 
and i(j A. 401. Rel. on: 38 M. 829 (F.B.). 
Expl. and Dist.] ; they are not “ distinct subjects 
witliin the meaning of S. 17 {ibid.). A plaintiff 
•suing for redemption of a mortgage and asking 
lor surplus profits is not asking for two distinct 
reliefs, and the suit does not comprise distinct 
.subjects, within tlie meaning of S. 17 of the 
C*ourt-Fces Act. I he value which the plaintiff 
places on the relief for redemption covers the 
relief in regard to surplus profits as well, and 
the latter need not be valued separately. 1940 
M.W.N. iir> 3 ' UM' Mad. tt5=(i94o) 2 M.L. 
J. 8G7. O. 2. rr. 2 and 4. C. P. Code, clearly 
indicate that a claim for mesne profits W’ould 
not be barred under O. 2. R. 2. C. P. Code, 
if such a claim was not included in a previous 
.suit for pos.session and that the claims for pos- 
session and mesne profits arc not based on the 
same cau.se of action. 'Plie cause of action in 
respect of the claim lor arrears of royalty is also 
separate and distinct from the cause of action for 
khas pos.scs.sic»n and mesne profits. Consequently, 
a suit fir khoi /loaessioii. me^nf profits and arrears of 
royalty being based on three separate and distinct 
causes ol ac tion iv a multifarious suit and falls 
within lh<‘ purview of .S. 17. 1942 C. 40. See 

aho 43 (bW'.N. 996. 

Suits r AMINO wiriitN ihk SKcmoN. — S. 17 
of the Act applies lo suits where the plaintiff 
in the same suit united sescral causes of action 
against thcr same dedendant or the same defend- 
ants j<>intl>' and to appeals arising out of those 
suits. 13 Luck. 393 1940 O.W.N. 165=1940 

O. 243. Suits oil different hundics affording 
distinct causes of action (9 .\. 232) : suit on 
several promissory notes executed in plaintiff's 
favour b\’ defendant (5 L.B.R. 9.^ = .^ I.C. 
289) ; suit against the principal debtor and 
several persons who have guaranteed the amount 
by separate pro-notes or mortgages (8 Bur. 
L.r. 217- 30 I.C;. 703). A suit to enforce 
two different mortgages executed by the same- 
person in rcspc-ct of the same properties. 2 

P. 874 1924 P. 77: 57 ^>^^5 > P.L.T. 

63 C. 720 -40 C.W.N. 406. Suit to 
recoverr moneys due to plaintiff under three 
deposits made on different dates. 1931 M. 712 

6j M.L.J. 680. Suit to enforce specific 
performance of an agreement to sell land! with 
an alternative claim for pre-emption (29 A. 
153 4 A.L.J. 127 : 96 P.R. 1893) : claims for 

rent in suits for redemption (i6 M. 413) : suit 
by landlord against several sets of tenants for 
declaration that their .several land.s were held 
under the Ihlai system (4 P.L.J. 299 --51 I.C. 
767). Suit by r>-ois in n-spret of several holdings 
for declaration that rent accorded by the settle- 
ment authority was much higher tlian the rents 
payable. 30 I.C:. 328 = 4 P.L.J. 297. Suit 

for declaration arising from distinct cause of 
action. 1923 A. 306 ; 18 M. 459 (declaraiitins 
in rc.sprct of various alienations) ; and claim 
for cost.s on appeal independently of the result 
of the main contest between the parties. (3 
P.L.J. 4 - 13-4 P.L.W. 223 = 4.} I fy 50 ) 
been held to come within the section. See also 
53 M. 248= 1930 M. 376 = 58 M.L.J. 510 (F.B.) ; 

53 M. 202= 1930 M. 381 =58 M.L.J. 521 (F.B.). 


Where the plaintiff in whose favour the first 
delendant had surrendered the suit lands for 
consideration, finding the land belong to another 
person files a suit against both, asking for dos- 
-^ssion against the latter or for refund from the 
former of the consideration paid the suit embraces 
two distinct reliefs 78 I.C. 703=1924 N. 169. 

Where the plaintiffs who are not in possession 
of any portion of the properties sought to be 
partitioned, pray for joint possession andpartitioo 
they are bound to pay Court-fee on two subject- 
matters within S. 17. The plaintiffs must pay 
the fixed fee for partition in addition to ad 
valorem fee in a suit for possession. 3 P. 618 
*052=1924 P, 558. A declaratory 
suit in respect of properties, partly ih the 
Collector's possession and partly, in the plaintiff’s 
possession, each valued separately, is for two 
distinct subjects and the aggregate value of 
both the properties constitutes the value of the 
suit. 36 B. 628=14 Bom. L.R. 757=16 I.C. 
1005. [On appeal, 50 I.C. 280=43 Bo*n- 507 
(P.C.).l Where the plaintiff claims a sum of 
money a.s being due from the defendant on 
dealings between the parties, and also includes 
in the suit claims to certain items of mone>* 
spent by him in connection with a lawyer’s 
notice issued by him to the defendant and 
registration charges thereof, the latter items 
cannot be valued as separate and distinct subjects 
from the other items relating to the dealings, so 
as to be leviable to separate Court-fee under 
S. 17 of the Court-Fees Act. 59 M. 739= *93® 

M. 420=70 M.L.J. 308. 

“ Distinct Subjects.” Suit for money — 

Plea in plaint that deed executed by defendant 
was not a due fulfilment of agreement between 
parties — If separate claim for cancellation liable 
to separate Court-fee. 1936 M. 266. 

.Slirrs NOT COMING WITHIN THE SECTION. 

Suit for pre-emption of shares in two \illagcs 
conveyed by a .single sale deed doc.s not comprise 
two distinct subjects as there was only one cau?c 
of action. 27 A. 186=1904 A.W.N. 210. So 
also a suit to recover a rent or mesne pronts 
for a number of years. 7 A. 76* ; ® 
recover land and trees thereon. 40.M; 824 -39 
I.C. 254. Sale of land. Suit by plaintiff for his 
possession as owner or in alternative, by 
lion. Sec. 17 not applicable. 40 P-L R. 33 - 
certain creditor, w ho had taken for their common 
protection a mortgage for the entire ^ue to 

tliem in lieu of their separate claints 

debtor sued to enforce the 

for their common benefit, held, that C^urt-lce 
wL payable on .he entire amount elatm^ as 

one sul 


lieet and that the ,.uit did not embrace 
SiilinTt ^aubjeeta within the meanmg of | 7 . 

;?J^ieaWe 

aT^ry.TS eTr^ion ^ 

gagec is not distinct ‘ jy andsepar**^ 

against the mortgagor 40 Al-R- 

Court-fee is *hcrcfore no paya ^^.^4 ^ 
r,aO= 1938 L. 566. A suit charge 

gage offamily t S which was 

created over it for ** the 

to be r^eemed 142 

does not embrace two , of • 


S. 19 ) 
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i8. When the hrst or only examination of a person who complains of the 

Wri,.cn examinations of e-- of wrongful res- 

complainants. ^ •• onence other than an offence for 

which police-officers may arrest without a warrant 
and who has not already presented a petition on which a fee has been levied under 
this Act, IS reduced to writing under the provisions of the Code of Criminal Pro- 

cedurc, the complainant shall pay a fee of eight annas, unless the Court thinks 

fit to remit sudi payment. . 

Exemption of certain docu- 19. Nothing contained in this Act shall render 

... follow'ing documents chargeable with any fee 

(1) Power-of-attorncy to institute or defend a suit when executed by an 

officer, warrant-officer, non-commissioned officer or private of Her Majestv’s armv 
not in civil employment. J / > 

(ii) [Rep. by the Repealing and Amending Act, 1891 [XU of iQqi) ] 

(iii) Written statements called for by the Court after the first hearing of n 

suit. K 

(iv) [Rep. by the Cantonments Act, 1889 (XIIJ of 1889.)] 

(v) Plaints in suits tried by Village .Munsiffs^ in the Presidency of Fort 

St. George. ^ 

(vi) Plaints and processes in suits before District Panchayats in the sami^ 
Presidency. 

(vii) Plaints in suits before Collectors under Madras Regulation XII of 

1 8 1 b . 


LEG. REF. 

‘ Thb reference should now be read as referring 
to the Code of Criminal Procedure (Act V of 
1898), see S. 3 of that Act. 

* See the Madras Village Courts Act, 1889 
(I of 1889), Madras Code. 

NOTES. 

items of property several declarations art* asked 
for in respect of the various items, only a single 
Court-fee is payable as the relief arises only 
out of a single cause of action, namely, the deed 
of relinquishment. 1939 A.M.L.J. 80. A suit 
filed by a landholder against the ryots of a village, 
under S. 193 of the Madras Estates Land Act 
docs not comprise “ distinct subjects ” within 
the meaning olS. 17 of the Court-fees Act. The 
Court-fee payable is on the total of the annual 
rents of the immovable property to which the 
suit relates and not on the aggregate of the 
Court-fees separately payable in respect of 
the rent of the holding of each particular ryot 
calculated in accordance with the provisions 
of S. 7 (jfi) (A) of the Act. 1932 M. 667 = 63 
M.L.J. 73. As to appeal against disallowance 
of claim made under S. 9 of the United Pro- 
vinces Encumbered Estates Act. 15 Luck. 395= 
1940 O.W.N. 165=1940 O. 243. For such a 
case the Bengal Government have framed a Rule 
Notification No. 6954, L.R., dated 21st July, 
1932, according to which Court-fee is to be 
paid separately for each tenancy. See 59 C. 
997=1932 C. 674. See also 3 Pat.L.J. 299 = 51 
I.C. 767. supra. Claim for possession and 
damages for use and occupation after the tenancy 
terminates are not distinct subjects within S. 17 
as they arise out of the tenancy having come to 
an end. A claim for rent however is a distinct 
subject as it arises out of the contract of tenancy 
and can be enforced by a separate suit. 10 
Bur.L.'F. 60 = 36 I.C. 883. A suit for recovery 
of possession of lands with mesne profits from 


defendants \vho held different parcels of land 
separately is based on a single right and S. 17 
did not apply. 1928 P. 274. In a suit for specific 
performance and pos.^c.viion, Court-fee need be 
paid only for one prayer. 47 M. 150=45 
M.L. J. 431. But see 60 I.C. 654 = 23 O.C. 3^ 
See also the ca.scs noted under S. 7. d. (x). In 
a suit for cancellation of a compromise, the 
prelimmarv- decree and the final decree. Court- 
lee IS payable on the value of the final decree 

riot distinct subjects. 1932 
A.L..I. 684=1932 A. 485 (F.B.). In a suit 
for a balance on a Khata (accounts), which 
would ordinarily contain a number of items 

* *'1"* constitute a distinct subject’ 

The subject-matter of the suit is the balance 
due on the account and Court-fee is pavable 
on the aggregate amount. 64 I.C. 4O6 (2)- 
23 Bom.L.R. 995, ^ ' ' 

Maximi m Ft-K.- Ihc rule laid down in the 
section IS subject to Sch. I. Art. proviso and 
the m.utimum fee m a multifarious suit is Rs 
3,OTO. 3 A. toi (F.B.). See also 29 C. 140 
CONWUDATION OK APPEALS.— In a case' of 
consolidation of appeals for purposes of hearing 
die appeals are to be separately treated for 
purpas« of stamp on memorandum of appeal 

®9“='9^9 c. 135. If ,wo suIUTor 
Rs. 600 and Rs. 400 respectively arc claimed 
m a suit on two pro-notes, Court-fee is payable 
on the two sums .separately, the lower scale 
presenbed under Art. 2 being payable for the 
second sum. 1933 M. 178=65 M.L.J. 252. 

17 as amended in Bengal. See Ar. c \V M 
996; i94^ ,Cal. 40. “fj 

Sec. 19 (iii).— Written statement pleading a 
set-off IS not exempt. The exemption from stanm 
duty on written statements in S. 19 («,), Coyru 
Fcea Act, is not Imiited to written statements 
in suits, but al.so applies to written statements 
in miscellaneous cases. Written statements filed 
in answer to an applicaUon by the official 



2100 


The Civil Court Manual' (Imperial Acts). [S. 19 


(viii) Probate of a will, letters of administration, ^[and, save as regards debts 
and securities, a certificate under Bombay Regulation VIII of 1827] where the 
amount or value of the property in respect of which the probate or letters or certi- 
ficate shall be granted does not exceed one thousand rupees. 

(ix) Application or petition to a Collector or other officer making a settle- 
ment of land-revenue, or to a Board of Revenue, or a Commissioner of Revenue, 
relating to matters connected with the assessment of land or the ascertainment 
of rights thereto or interests therein, if presented previous to the final confirmation 
of such settlement. 

(x) Application 1 elating to a supply for irrigation of water belonging to 
Government. 


(xi) Application for leave to extend cultivation, or to relinquish land, when 
presented to an officer of land-revenue by a person holding, under direct engage- 
ment with Government, land of which the revenue is settled, but not permanently. 

(xii) Application for service of notice of relinquishment of land or of en- 
hancement of rent. 

(xiii) Written authority to an agent to distrain. 

(xiv) First application (other than a petition containing a criminal charge 
or information) for the summons of a witness or other person to attend either to 
give evidence or to produce a document or in respect of the production or filing 
of an exhibit not being an affidavit made for the immediate purpose of being 
produced in Court. 

(xv) Bail-bonds in criminal cases, recognizances to prosecute or give evidence, 
and recognizances foi personal appearance or otherwise. 

(xvi) Petition, application, charge or information respecting any offence 
when presented, made or laid to or before a Police-officer, or to^ or before the 
Heads of ^Villages or the Village Police® in the territories respectively subject to 

the Provincial Governments of Madras and Bombay. 

(xvii) Petition by a prisoner, or other person in duress or under restrain 

of any Court or its officers. 


LEG. REF. 

^ These words were substituted for the original 
words and figures “ and certificate mentioned 
in the First Schedule to this Act annexed. 
No. 12,” by the Succession Certificate Act 

(VII of 1889), S. 1.3 (2). 

^ See Madras Regulations XI of 1816 and 
{IV of 1821), S. 6, Mad. Code. 

^ See Bombay Village Police Act (VII of 
1867), Ss. 14, 15, and 16, Bom. Code. 

NOTES. 

liquidator of a company to set aside transfers 
as fraudulent arc thcrcfgre exempt from Court- 
fees under S. 19 (iii). 4 A.VV.R. 1196=148 

I.C. 642=1934 A.L.J. 881 = 1934 A. 332. 

Sec. 19 . cl. (viii). — No duty is payable in 
respect of a grant of probate or letters of adminis- 
tration where the net value of the estate after 
the reductions specified in Sch. Ill, Anncxurcs 
A and B, is less than Rs. 1,000. 40 A. 279 = 

46 I.C. 865 ; 7 Bur.L.T. 275 = 24 I.C. 823. 

According to the Calcutta High Court, where 
the gross value is above and the net value below 
Rs. 1,000 a fee of 2 per cent, is payable, on the 
net value. 15 I.C. 621-17 C.VV.N. 21. See 
aUo 18 C.VV.N. 121 = 18 C.L.J. 308; 24 I.C. 
823 = 20 C.VV.N. 591. Where, in an applicauon 
for letters of administration, the widow^ claimed 
provident fund amount in her own 
amount is not liable to probate duty. 33 C.W.N. 
1148=1930 C. 252. ^ . . 

StfC. 19 (xvii). — Sub-S. (xwii) of S.19 of the 


Court-Fees Act contemplates a pcuuon by a 
prisoner claiming some relief or >n«lulgcncc or 
tight on behalf of himself m “ 

prisoner. An application by 

that an order of acquittal be 

should be set aside and that they should be 

exemp. frorn ..ajnp .4 3 

1936 A. 3 * 8 - Dctition in respect of, 

(*yii) of S. 19 ‘r^rrsing out of, the matter 
or connect^ JllSh which Ihc petitioner is m 

■■'rirn" or undar -.rain., .9^. 

f fu-dV. n.5cbL Urn m -■olV'ddo': 

declared an insolvent. « « by a 

of appeal or revisiori P*^“‘^J‘^_empted from 

Court-fecs. 45 If' application for 

510=1924 of a prisoner 

bail by the advocate of a p U-^ 

in summons cases, appears to 
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(xviii) Complaint of a public servant (as defined in the Indian Penal Code), 
a municipal officer, or an officer or servant of a Railway Company. 

(xix) Application for permission to cut timber in Government forests, or 
otherwise relating to such forests. 

(xx) Application for the payment of money due by Government to the 
applicant. 

(xxi) Petition of appeal against the ^chaukidari assessment under Act 
No. XX of 1856, or against any municipal tax. 

(xxii) Applications for compensation under any law for the time being 
in force relating to the acquisition of property for public purposes. - 

(xxiii) Petitions presented to the Special Commissioner appointed under 
Bengal Act No. II of 1869 {to ascertain, regulate and record certain tenures in Chota Nagpur.) 

®(xxiv) [Petitions under the Indian Christian Marriage Act, 1872, Ss. 45 
and 48.] 

CHAPTER III-A.* 


Probates, Letters of Administration and Certificates of Administration. 

19-A. Where any person on applying for the probate of a will or letters of 
, , , . administration has estimated the property of the 

value than the same has 
aitcrwards proved to be, and has consequently paid 
too high a court-fee thereon, if, within six months after the true value of the pro- 
perty has been ascertained, such person produces the probate or letters to the 
Chief Controlling Revenue authority ®[for the local area] in which the probate 
or letters has or have been granted. 

and delivers to such authority a particular inventory and valuation of the 
property of the deceased, verified by affidavit 01 affirmation, 

and if such authority is satisfied that a greater fee was paid on the probate 
or letters than the law required, 

the said Authority may — 

(a) cancel the stamp on the probate or letters if such stamp has not been 
already cancelled ; 

{b) substitute another stamp for denoting the court-fee which should have 
been paid thereon ; and 

(r) make an allowance for the difference between them as in the case of 
spoiled stamps, 01 repay the same in money, at his discretion. 

ig-B. Whenever it is proved to the satisfaction of such authority that an 


LEG. REF. 

* U. P. Code. 

* Ste now the Land AcquUition Act, 1894, 
(I of 1894). 

* This clause was substituted for tlic original 
clause by the Iitdian Christian Marriage Act 
(XV of 1872), S. 2. Tlie original clause was as 
follows : — “ Petitions under the I4ih and 15th 
of Victoria, c. 40 {an Act for marriages in India), 
S. f), or under Act No. V of 185a, S. 9.” 

♦Chapter III-A was inserted by the Probate 
and Administration Act (XIII of 1875), S. 6. 

* Substituted for the words “ of the Province ” 
by S. 3 (t) of the Court-Fees (Amendment) 
Act (X of 1901). 

NOTES. 

payment of Cotirt.-fce. U.B.R. (1892-1896) 
Vol. I, p. <»• 

Sec. 19 (xviii ). — See ^ B.H.C.R. 104; 16 M. 

433 - 

Sec. 19 (xx). — An application for refund of 


money deposited for the cost of preparing a 
paper book, etc., is not an application for 
payment of money due by Government within 
cl. («) On the other hand it is an application 
or petition presented to the High Court within 
the provisions of Sch. II, Art. i, 27 C.W.N. 
646=1923 C. 599. An application under S. 13 
for refund of Court-fee is covered by the clau.se. 
1932 A.L.J. 601 = 1932 A. 590. 

Sec. 19 -A. — On an application for probate, 
the Court-fee chargeable is to Ik* assessed on 
the value of the estate at the time of application. 
Subsequent changes in value do not alter the 
amount of Court-fee payable. 80 I.C. 4*= 

5 Bur.L.T. 39. The uncertainty of recovenng' 
a debt is no ground for reducing the propor- 
tionate duty payable thereon. 24 C. 567 ; 
nor^ the fact that an item of property is the 
subject of litigation. 24 M. 241. But see cases 
cited under Art. n, Sch. I. 

Sec. 19 -B.— On this section, see N.W.P. 214; 

I B. 118 ; 8 B.L.R. (.App.) 43=16 W.R. 253. 
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executor or administrator has paid debts due frcm 
Relief where debts due from deceased to such an amount as, being deducted out 

a deceased person have been r * i r j wui. 

paid out of his estate. amount or value of the estate, reduces the same 

to a sum which, if it had been the whole gross amount 
or value of the estate, would have occasioned a less court-fee to be paid on the 
probate or letters of administration granted in respect of such estate than has been 
actually paid thereon under this Act. 

Such authority may return the difference, provided the same be claimed 
within three years after the date of such probate or letters. 

But wlien, by reason of any legal proceeding, the debts due from the deceased 
have not Ix'cn ascertained and paid, or his effects have not been recovered and 
made availaljle, and in consequence thereof the executor or administrator is pre- 
vented from claiming the return of such difference within the said term of three 
years, the said Authority may allow such further time for making the claim as 
may appear to Ije reasonable under the circumstances. 


grants. 


iq-C. Wliencvei ’ a grant of probate or letters of administration has been 

or is made in respect of the whole of the property 
Rrlirf in case (»f scvi-ral belonging to an estate, and the full fee chargeable 

under this Act has been or is paid thereon, no fee 
sliall l)e chaigeal)le under the said Act when a like giant is made in respect of 
the \\•ll^)le or an\ pai’t of the same property belonging to the same estate. 

Whcnevei'such a grant has been or is made in respect of any property forming 
part of an estate, tlic amount of fees then actually paid under this Act shall be 
deducted when a like grant is made in respect of property belonging to the same 
estate, identical with or including the properly to which the former grant relates, 

in-D. rh<- probate ol the will or the letters of administration of the effects 

of any person deceased heretofore or hereafter granted 
Probates (let lan d valid as j;ball be dccmcd valid and available by his executors 
(o trust-properiy thouRli not administrators for recovering, transferring or assi^gn- 
covered by rourt-fees. movable or immovable property whereof or 

rvherelothc deceased was p ossessed or entitled, eit her wholly or partia y as__ 

I.l.G. KKF. 

‘ 1 he word '* snt li ” was repealed by the 
Repealing and AtnendinR Act (XII of 


dll of which probate had been 
lavinent of Court-fees. 5 P-b-J- 3 54 


pay 

703 


XO'IKS. 

See. 19 -C. Ihr section docs not apply 
where property in question has never yet paid 
any duty in India under the Succession .\ct. 
4 C. 7J5. but w also 21 B. O73. Wliere a 
full fee < harKcable on the probate at the tune 
i i was lijranted has been paid, no further lee 
shall be chargeable when the second cirant is 
made in respect of that property as (comprised 
in that estate. 43 b-jf, - 20 C.NN.X. 472 
30 I.C;. 3()4. The full fee rharKcahle must be 
determined wicli reference to the p«iinl of time 
when the second Kranl is sought, (ihid.). \Nhen 
an executor to whom probate is i?ranted dies 
leaving a part of llie testator’s estate unadininis- 
tered and a new representative is ap|K>inied 
for eompletiiiK tlie administration, (here is no 
new succession and no new devolution of the 
estate. Therefore no fresh sueces-sion 
.should be levied, (ibid.). (3 C. 733 * Foil.) 
In the rase of an appointment </e bonis moh there 
is n(f new surecssion and no new devolution 
of the estate, which would ju.stify demand ol 
fresh Court-fc-es. 3 R. 90^88 I.C. 759 = ' 9^5 
R. 217. An applicant for probate of his wMr s 
will is hound to pay the full Court-fee.s due 
even though the bulk of the properly dealt with 
in the will was included in the wife’s father x 


1 0-D —Trust properties are exempted 

from payment of 2 
prescribed by Sch. 1 . • • 

App.)39=-9 W.R. 230 

icj M.L.J. 59* -4 ‘fp^piy for I^etters 

When a person ‘hoos« to appb 

of .Administration, . ,hcy arc granted, 

absolutely necc.ssary or n ^ according 

I.C .nus. P.y .he proper ^ur< 

to .\rt. M, Sch. F ^' Jl xcmpt from payment 

icj-D docs not in any ^ coparcener 

c>t Courl-fcc IctlcR obtain 

of a vorsh^ and not by 

,hich he takes by - member of a 


;;Sa;xeThe;;:.Aco-^- KnJ’rJ 

oint Hindu family •n''*;«;*^,hale of the joint 

an undivided d to be “ trustee 

«f S to-D. ^^hcthe^ an app r yvdminis- 

surviving f", h^ru^divid.^ 

iration in respect of ^.^ssary or not, 1 
deceased Court to which 

a matter 10 be decided 

the application is Alters of Admin^ 

cation has teen the Court-fee 

iralion, it is ^d no exemption « 

according to ' 4 Vherc property “.J 

had. *7 W 
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trustee, notwithstanding the amount or value of such property is not included in the 
amount or value of the estate in respect of which a court-fee was paid on such 
probate or letters of administration. 

19-E. ‘Where any person on applying for probate or letters of adminis- 
D . . f , tration has estimated the estate of the deceased to be of 

too rowT^co^n-fcntaa'bi^n afterwards proved to be, 

paid on probate, etc. m consequence paid too low a court-fee thereon, 

the Chief Controlling Revenue authority ‘[for the local 
area] in which the probate or letters has or have been granted may, on the value 
ol the estate of the deceased being verified by affidav'it or affirmation, cause the 
probate or letters of administration to be duly stamped on payment of the full 
court-fee which ought to have been originally paid thereon in respect of such 
value and of the further penalty, if the probate or lettci's is or are produced within 
one year from the date ol grant, of five times, or, if it or they is or are produced 
after one year from such date, ol twenty times, such proper court-fee, without 
any deduction of the court-fee originally paid on such probate or letters : 

Provided that, if the application be made within six months after the 
ascertainment ol the true value of tlie estate and the discovery that too low a 
court-fee was at first paid on the probate or letters, and if the said Authority is 
satisfied that such lee was paid in consequence of a mistake or of its not being 
known at the time that some particular part of the estate belonged to the deceased, 
and without any intention of fraud or to delay the payment of the proper court- 
fee, the said Authority may remit the said penalty, and cause the probate or letters 
to be duly stamped on payment only of the sum w anting to make up the fee which 
should have been at first paid thereon. 

19-F. In case of letters of administration on which too low a court-fee has 

been paid at first, the said Authority shall not cause 
the same to be duly stamped in manner aforesaid 
until the administrator has given such security to the 
Court by which the letters of administration have 
been granted as ought by law’ to have been given on 
the granting thereof in case the full value of the estate of the deceased had been 
then ascertained. 

19-G. Where too low a court-fee has been paid on any probate or letters 


Adininisiralor lo (fivr proi>rr 
security Iwforc leurrs bianipcd 
under section in-E. 


LEG. REF. 

* Substituted for the words “ of the Province ” 
by S. 3 (i) of the Court-Fees (Amendment) 
Act X of 1901. 

NOTES. 

purchased by four brothers and one of them 
dies leaving a will and appointing others a.s 
trustees, such property is not liable to probate 
duty. 23 C. I C.W.N. 31. .A son applying 
for letters of administration limited to joint 
family property left by his father, need not pay 
any Court-fee. 25 Bom.L.R. 1240 4U Uom. 
75 1924 B. 228 (F.B.). But ste contre 19 

M.I..,). 59 * =4 bC. 1064=33 M. 03. .\s to 

the conflict of rulings on this point, ue abo 
rases note<l below. In obtaining probate on a 
will, the legatees must pay full duty leviable 
on the properly comprised in the will. No 
exemption is allosvcd to persons capable of 
inheriting in their natural rights. A Hindu, 
getting residue of his father’s property under 
the will, is not eniiiU'd to any exemption on 
the ground that he is entitled to (he properly 
by sursivorship. 5 P.L.J. 510 - 5,8 I.C. 1007 = 

I I’.L.T. 710. See also 1935, A. 449. A will 
purporting to dispose of properties held jointly 
beiwrrn the testator and his minor son as mem- 
bers of a joint Hindu family, is not exentpt from 


prob.atc duty. 39 B. 245 28 I.C. 475=17 
Bom.L.R. 169. A svidow W’ho was an exectitor 
under a will owning life interest in the property 
betjueathed jointly to her and certain other's 
was not a trustee, and the other legatees applying 
for letters of administration after her death, 
under the will c-annot claim exemption under 
the section read with Sch. HI, Annexure B. 
30 Bom.L.R. 54. A private company in which 
a provident fund is deposited cannot be deemed 
to be trustee for the dependent or the nominee 
of the depositor and such a deposit is not exempt 
from Court-fees in letters of administration by 
the nominee. 6 R. 558=«i928 R. 312. 

Sec. 19 -E : .•\pi'uc.\tion of tub Sectio.v. 

S. ig-E contemplates an application on the 
part of a person who has taken out probate 
and produces the same as duly stamped. Where 
the estimated value of the estate is less than 
what the value has afterwards been proved 
to be, then only a Revenue Courf can impose 
penalty. Where there is no determination of 
value by the Probate Court, .S. iq-E has no 
application. 43 C. 230- 20 C.W..N. 504. A 
.suit lies in the Civil C^urt by the Secretary of 
Slate for recovery of a penalty law’fully imposed 
under S. ig-E. 43 C. 230. 

Sec. 19 -G. — As (o recover)’ of penalties 


or 
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Exoculors, etc., not paying 
full court-fee on probates, 
etc., wiiliin .six months after 
cli?cf>vcry of under-payment. 


of administration in consequence of any mistake, or 
of its not being known at the time that some parti- 
cular part of the estate belonged to the deceased, 
if any executor or administrator acting under such 
probate or letters docs not within six months ^[* * 

* * * *] after the discovery of the mistake or of any effects not 

known at the time to have belonged to the deceased, apply to the said authority 
and pay what is wanting to make up the court-fee which ought to have been paid 
at firet on such probate or letters, he shall forfeit the sum of one thousand rupees 
and also a further sum at the rate of ten rupees per cent, on the amount of the 
sum wanting to make up the proper court-fee. 

Notice of application for (i) Where an application for probate 

probate or letters of adminis- qj. Jitters of administration is made to any Court 

tration to be given to Revenue ^ Couvt, the Court shall cause notice* 

aulhoriiies, and procedure ^ *. 1 . 

thereon. of the application to be given to the Collector, 

( 2 ) Where such an application as aforesaid is made to a High Court, the 
High Court shall cause notice of the application to be given to the Chief Control- 
ling Revenue Authority •*[for the local area in which the High Court is situated.] 

( 3 ) The Collector within the local limits of whose revenuc-junsdiction 

the property of the deceased or any part thereof is, may at any time inspect or 
cause to l>c inspected, and take or cause to be taken copies of, the record ot any 
case in which application for probate oi letters of administration has » 

and if, on such inspection or otherwise, he is of opinion ^ 

under-estimated the value of the property of the deceased, the 

if lie thinks fit, require the attendance of the petitioner, (either ■" P*"™" ' 

aqcnt) and take evidence and inquire into the matter in such mann ,„,Her- 

think fit, and. if he is still of opinion that the valued the property has been und 
estimated, may require the petitioner to amend the valuation. . - • f 

( 4 ) If the petitioner does not amend the va nation 

the Ciolloctor, the Collector may move the C.ourt i.-J^'^nto the 

for probate or letters of administration was iTiadt\ to o < 

true value of tlu* property : 

,3) : CoNsraucrioN -UNOEK-I— 

™;^;;KifSqori.iswro„^cxr.^ 

d,„y p-nyablc .fd noriiavr bern 

cMini.-iUd if asscls "rc excluded, 

excluded from that valuation, 

62 C. > ‘4"= ‘935 forlcttrrsofadminis- 

(.p.-Scopc-Appbeahon lor c^urt-fer 

tration— Claim hring held in trust 

on ‘he ground of thr fi ^ Registrar of 

not brncficially- C^rtifiratc ^ bars 

application by ' any shares in the 

cl^n;»^-If a husband enters an^ ^ „ 

names of h«m-<*elf and ^ 

adx nneement for the on the 

if she survives her husband property of 

wifc’.s sunival, j ‘'"^Xhe wife then ij. 

her dccca.^cd husband, of 

liable to pay 9 

rX revised .nvenm^. ( 4 ^ O. 7- 

Rcl. on.) 9 


ij:g. RLl . 

‘ Thr words and figures “ after the first dav 
of.Xpril. I »75. or “’were repealed by the Repeal- 
ing and Amending Act (XII ofiBoi). 

2 Ss. io*h ' 9 -.I and t()-K were inserted 

by tiir C'ourt-(ecs Amendment .\rl. tHf)() (XI 

of S. 2. .... 

^ For form of nolire under this clause pros- 
cribed bv the C;hirf Court of LtfWer Burma, 
Biirrn.i (ia/cltr. 1 ’*. I\ . p. 

^ .Substituted for the words “ of the Provinces 
by S. { (i) of the Clourt-fres .\mcndim-nt .\et 

X of HjOl . 

NO I KS. 

forleiturc-s under S. in/rn. .S. lO'.I- 

.S i <)-0 refers to anv mistake, not merely to a 
mistake of fact. 30 S.L.R. 201 = 1936 Sind 
I ",r>. 

Sec. 19 -H. — The grant of probate cannot 
be delayed on account ol the Collector s omission 
in in.iking tlie motion under S. 19 (H) ( 4 )- 
40 I.C. ‘-.id (C.). A.s to proiedure under the 
section, 6 G.W.N. 89B. The valuation 

fixed by the Dt. Judge after objertion made bv 
Collector is final and no appeal lies therefrom. 
7B I.C:. 901 C. 357 - A proceeding 

under S. 19-H merely derides a revenue dispute 
between the Collector and the holder of probate. 
The Court has no power to award costs m 
such proceeding. 50 C. 239=1923 C. 40b. 
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Provided that no slich motion shall be made after the expiration of six months 
from the date of the exhibition of the inventory required by section 277 of the Indian 
Succession Act, 1865, or, as the case may be, by section 98 of the Probate and 
Administration Act, 1881. 

(5) The Court, when so mov’ed as aforesaid, shall hold, or cause to be held, 
an inquiry accordingly, and shall record a finding as to the true value, as near 
as may be, at which the property of the deceased should have been estimated. 
The Collector shall be deemed to be a party to the inquiry. 

(6) For the purposes of any such inquiry, the Court or person authorized 
by the Court to hold the inquiry may examine the petitioner for probate or letters 
of administration on oath (whether in person or by commission), and may take 
such further evidence as may be produced to prove the true value of the property. 
The person authorized as aforesaid to hold the inquiry shall return to the Court 
the evidence taken by him and report the result of the inquiry, and such report 
and the evidence so taken shall be evidence in the proceeding, and the Court may 
record a finding in accordance with the report, unless it is satisfied that it is erroneous. 

(7) The finding of the Court recorded under suivscction (5) shall be final, 
but shall not bar the entertainment and disposal by the Chief Controlling Revenue 
authority of any application under section 19-E. 

(8) The Provincial Government may make rules for the guidance of Col- 
lectors in the exercise of the powers conferred by sub-section (3). 

^[19-1. (i) No order entitling the petitioner to the grant of probate or letters 

of administration shall be made upon an appli- 
Payment of court-fres m cation for such grant until the petitioner has filed 

o”^mini3tration” Court a valuation of the property in the form 

set fortli in the third schedule, and the Court is satisfied 
that the fee mentioned in No. i f of the first schedule has been paid on 
such valuation. 

(2) The grant of probate or letters of administration shall not be delayed 
by reason of any motion made by the Collector under section 19-H, sub-section (4)-] 


LEG. REF. 

‘ InsiTled by S. 2 of the Court-Fecs .\mcnd- 
mrnt .\ct (XI of 1899). 

NOTES. 

Sec. 19-1 ; Co-nstrl’ctios. — Th** word “ pro- 
perty ” in S. 19-I is used in its inclusive and 
not in its exclusive sense, and means all the 
property of the deceased. What the section 
requires is a full and honest account of all the 
properly of the estate in respect of which a 
grant is applied for. 30 S.L.R. 201 = 165 EC. 
202=1936 Sind 150. The expression “valua- 
tion of the property ’’ in S. 19 means valuation 
of the property of the deceased. 9 Luck. 370 
= 1934 O. 72. Couri'fec payable on the v^uc 
as on the dale of the application and subsequent 
alteration of law. enhancing the Court-fee 
doc’s not afTcci tlie petitioner’s rights. 39 C.L.J. 
209=1924 C. 987. The practice in Calcutta 
is to pay Court-fees to the Registrar whose 
certificate should be produced in Court to 
obtain the grant. 26 C. 404 : 26 C. .107. 

See also L.B.R. (1893-1900) 623. In .Subordinate 
Courts the fees must be paid to the Court clerk 
who will certify the amount to the Court. L.B.R. 
(1893-1900) 623. A Court will hear the appli- 
cation for Probate or Letters of .Administration 
where the applicant has not p.iid but has under- 
taken to pay whatever fees would be found due. 
14 O.C. 14 = 8 I.C. 695. On this section, 
see also 31 I.C. 460. On a petition for letters 

C.C.M .— 264 


of administration for part of prop>eriy Court - 
fee on the value of the whole property canno* 
be levied. 90 I.C. 620—1925 L. 493. See also 
1935 .Sind 150. The section does not apply to 
provident fund money. 1925 N. 108 (i) = 82 
I.C. 128. An executor cannot be compelled 
to pay probate duty until the Collector has 
finished his work with regard to valuation of the 
property. 1929 C. 733. I he question whether 
a certain property is or is not trust property 
comes under S. 19-I and an order in respect 
of that property by a Financial Commissioner 
under S. iq-G without proceeding under S. 
is ultra eires. 1928 L. 947. [33 M. 93 {F.B.\, 

Foil.) The date of the payment for the valua- 
tion of the estate for the purpose of as.sessmcni 
of probate duty is the date on’which thc’appli- 
cation for grant of probate is made. The 
Court-fee ought to be levied as a preliminar\- 
on the valuation put forward by the applicant 
for probate but the duly chargeable may subse- 
quently be revised as a result of a reference 
made bv the Collector under S. 19-H of the Act. 
12 L.L.T. 37. O. \TII, ‘r. 14 of the Madras 
High Court (Original Side) Rules, which 
relates to paupers, refers not only tu'suits but 
also to proceedings. .An application for probate 
is clearly a proceeding wuhin the meaning of 
this rule, and it is open lo the Court not only 
to entertain the application in forma pauperis 
but also to make a further order granting probate 
to the applicant without pas-ment by him of the 
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(0 Any excess fee found to be payable on an inquiry held under 

Rccovt-ry of penalties, etc. sub-scction (6), and any penally or 

t . r^u- r o . II- ^orieiture under section ig-G, may, on the certificate 
ol the Chid Controlling Revenue Authority, be recovered from the executor or 

land-revenue by any Collector in any part 
ol British India. ^ ^ 

(2) The Chief Controlling Revenue Authority may remit the whole or 
any part of any such penalty or forfeiture as aforesaid, or any part of any penalty 
under section 19-E or of any court-fee under section 19-E in excess of the full 
court-fee which ought to have been paid.] 


Sections 6 and 28 not to 
apply to probate or letters of 
administration. 


^[19-K. Nothing in section 6 or section 28 shall 
apply to probates or Tetters of administration.] 

CHAPTER IV. 

Process-Fees. 

Rulrsastoros.<.fpro. .-ss«. , Com t shall, as soon as may be, 

make rules as to the following matters : — 

H) The fees chargeable for serving and executing processes issued by such 
Court in its appellate jurisdiction, and by the other Civil and Revenue Courts 
established within the local limits of such jurisdiction ; 

(ii) the fees chargeable for serving and executing processes issued by the 
<a iminal Courts established within such limits in the case of offences other than 
offences for which police officers may arrest without a warrant ; and 

fiii) the remuneration of the peons and all other persons employed by 
leave of a Court in the service or e.xccution of processes. 

should br dismissed ."ind that the applicant 
asked to start the proceedings de nofo. 3® 
S.L.R. 201 i<)3h Sind 150. 

Sec. 19 -J.— Where S. 19-J Ls properly apph- 
<able, ihe petitioner is entirely in the hands 
of the Chief Controlling Revenue Authonly 
who is at liberty to refuse to stamp probate 
till the p<-naltv has been paid. 43 C. 230= 
C:.W.N. 304^31 I.C. 460. 

Sec. 20 . — commission issued to an Amcen 
to make local investigation, is not a proces.s 
within S. 20. 17 C:. 281. The provisions of 

S. 93. C;. 1*. Code (now O. 4^. R- 0 . 

appear to give a Court any power to depar 

from the rules of the High Court 
of the lc\T of proce.«.fer.s or to remit ihwc lees. 

26 C. 124. The Court of a bpec.al Judge is a 

the section. K. Oj 01 iiie 1 n t Act is 

(;ovemmeiit under S. 189 of the B. ■ 

not applicable to such J^Cu^sSiy 

33 C.W.N. 253 -I 9 . 3 * C- 57 ^- /^?^vablcs— 
fees in respect of of unspent 

Dccrce-holdcr « 5,037) I Cal. 624 

fees. See 1937 no inherent 

4, C.W.N. ’ 55 ;.. Revision Petid^^ 

jurisdiction to ^oo'^olidatc Cnd R 

ascs disposed of by a sing J S f,|c 

rv...rt cn as to enable tie pai J 


LKC;. REF. 

‘ Inserted by .S. 2 of the ('ourt-Fees .Amend- 
ment Art (XI of 1899). 

NCTE.S. 

rec|iiisiu- (Umrt-fee Csueccssion duty) under 
Art. I 1 .Sell. I of the C^ourt-Fces A<t. 
In tliis respect. .S. n)-I of the Courl-I'res Act 
slniuld be reasonabb interpreted ; the section 
<annot be read as altering the policy ol ihe 
pre-c'xisting law. In such cases, on the aiiahigy 
of O. 33, r. 10, Cl 1 *. Cxide. the (iovernrnent 
ha.s a first charge on the subject-matter of the 
pauper application, i.e., the estate of the deceased. 
(1937) 2 M.L.J.899. Application for probate 

— ibity railed h»r and paid and application 
refih'd Receipt of dividends in the meantime 

- Date for \‘aluaiion of estate. See 14 L. 326 
1933 L. 936. S. 19-I is subjet t lo (.). 33, C. 

1 *. C^odc — Probate <ir letters of administration in 
fotrrxd pnul'cris — Catiirl has power to issue. See 
47 L.W. 731 1938 Mad. 48(1 1938 .\I.W..V. 

<>40. 

NoN-r.oMPi.tANo: wrin - F.iPi-tcr -Ik re.v- 

DF.RS pRocKicniNfis Ni'i.i.. -It docs not follow 
that because an application for letters of admini.s- 
iration with ilie will annexed. is not in 
proper form, because of nfm-compliance 
\%itli the pro\-isions of S. 19-I of the 
C’ourt-Fccs Act the proceedings arc a nullity. 
The Court may not pass an order 
granting letters until (lie application is made 
in proper form and fulfils the rrciuiremcnt.s of 
the law. The Court can give the applicant 
an opportunity to amend the application and 
make good the dcbt.s, and then proceed, to make 
a grant. It is not necrssar>' that the application 


20 


in cases ai-sposeu - 'v , ■ party 

lower Cotirt so as pay one proc^ 

r Si; -rt", fiiS s. 

(F.B.). 
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The High Court may from time to time alter and add to the rules so made. 

All such rules, alterations and additions shall, after being confirmed by 
^ c . .... the Provincial Government * * *1 

published in the Ofhcial Gazette, and shall thereupon 
have the force of law. 

Until such rules shall be so made and published, the fees now leviable for 
serving and executing processes shall continue to be levied, and shall be deemed 
to be fees leviable under this Act. 


21. A table in the English and Vernacular languages, showing the fees 

chargeable for such service and execution, shall be 
exposed to view in a conspicuous part of each Court. 

22. Subject to rules to be made by the High 
Court and approved by the Provincial Government 

2f* * * 


'I'ables of process fees. 


Number of peons in District 
and Subordinate Courts. 


.-very District Judge and every Magistrate of a District shall fix, and may 
from time to time alter, the number of peons necessary to be employed for the 
service and execution of processes issued out of his Court and each of the Courts 
subordinate thereto. 


and for the purposes of this section, every Court of Smal Causes established 

Number of persons in >865 {to cotuolidate and amend the 

Mufassal .Small Slxisc Couri-i. Courts of Small Causes beyond the local 

y. . .. V ordinary original civil jurisdiction of the 'High 

Courts of Judicature)^ be deemed to be subordinate to the Court of the District 

Judge. 

^23. Subject to rules'^ to be framed by the Chief Controlling Revenue- 
V . f . u Authority and approved by the Provincial Govern- 

Courts. ment * _• ‘J every ofheer performing the 

'^“ctions of a Collector of a District shall fix, and 
may horn time to time alter, the number of peons necessary to be employed for the 
service and execution of processes issued out of his Court or the Courts subordinate 
to him. 


24. [Process served under this Chapter to be held to be process within meaning 
of Code of Civil Procedure.] Rep. by the Repealing and Amending Art (.V// of 1891). 

CIHAP'I'ER \'. 

Of the Mode of Lenwing Fees. 


Collection of fees by stamps. 


25. All fees referred to in section 3 or chargeable 
under this Act shall be collected by stamps. 


LEG. REF. 

* The words “ and sanctioned by the Governor- 
(icncral of India in Council ” were omiiird 
by Act XXXVIII of 1920. S. 2, Sch. I. 

* The words “ and the Governor-General of 
India inCounril” were omitted by Act X\X\’l II 
of 1920, S. 2, Sch. I. 

’ Ihc reference to Act XI of iSt}/-, should 
now be read as referrinf? to the Provincial 
Small Caii.ic Courts Act (IX of tfi07), ste S. 2 
(3) of that Act. 

* In the Punjab, S. 23 is repealed — see the 
Punjab Land Revenue Act (XVII of ift07), 
P. and N.W.-F. Code. 

* For rules framed under the powers conferred 


by tins section in — 

Madras set Mad. R and O. 

Central Provinces . ... see C. P 

Gazette, 1905. Pi. Ill, p. 507, 

Assam see Assam Rules 

Manual. 

As to Burma, see S. 41 of the Lower Burma 
Courts Act (VI of 1900). 

NOTES, 

Sec. 25 . — Whether several stamps may be 
used to make up the full amount charccable. 
See 16 W.R. 152; 12 W.R.C.R. 449; tj 

W.R. C.R^. 220. 
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26. The stamps used to denote any fees chargeable under this Act shaU be 

impressed or adhesive, or partly impressed and partly 
adhesive, as the ^[Appropriate Government] may^ 
by notification in the Official Gazette from time 


Stamps to be impressed or 
adhesive. 


to time direct. 2 


Rules for supply, number, 
renewal and keeping accounts 
of stamps. 


27. The “[Appropriate] Government] may, from 
time to time, make rules for regulating — 

(a) the supply of stamps to be used under this Act ; 
this Acr iiumber of stamps to be used for denoting any fee chargeable under 

(c) the renewal of damaged or soiled stamps ; and 

{d) the keeping accounts of all stamps used under this Act : 

Provided that, in the case of stamps used under section 3 in a High Court, 
such rules shall be made with the concurrence of the Chief Justice of such Court. 

All such rules shall be published in the Official Gazette and shall thereupon 

have the force of law. 

. . ... No document which ought to bear a stamp 

vcrtcntly* received!"'^" * ' tinder this Act shall be of any validity, unless and 

until it is properly stamped. 

But, if any such document is through mistake or inadvertence received, 
filed or used in any Court or office without being properly stamped, the presiding 


LEG. REF. 

* Substituted by the A.O. for the words “Local 
Government” which had been substituted by the 
Devolution Act (XXXVIII of 1920), S. 2 and 
Sch. I, for “GovcTnor-Gencral of India in 
Council.” 

* For rules as to levy of Court-fees by adhesive 
and impressed stamps, see Gazette of India, 
1UO3, Pt. I, p. 189. 

® Substituted by the A.O. for the words 
<‘Local Government.” 

NOTES. 

Sec. 27 . — Stamps impressed with “for use 
in the High Court only ” arc not invalidated 
for use in subordinate Courts. 8 P.L.T. 33 
= 1926 P. 408. Where a plaint not properly 
stamped is presented to a wrong Court and is 
returned to be presented to a proper Court, 
the latter Court can require the plaintiffs to file 
Court-fees in accordance with the rules though 
no objection to it was first taken, if P.L.T. 
71 1. Where the fees were not devoted in the 
manner prescribed in the rules the application 
can be treated as unstamped. 26 N.L.R. 263. 
The rules made by the Local Government and 
the High Court arc that stamps of the highest 
denomination should be used. But the plaintiffs 
presented a plaint with two stamps one for Rs. 
20 and another for Rs. 10. The Court returned 
the plaint to file fresh Court-fees — a single im- 
presssed stamp as per rules. The plaintiff repre- 
sented it witli proper stamp and applied for re- 
fund. The Court should grant him a certificate 
for refund of (he stamps originally filed. 1 1 P.L. 
T. 708. There Is nothing illegal in the Court 
permitting a plaintiff to file a plaint with Court- 
fee stamps of a denomination smaller than the 
one required by the rules under the Court- 
Fees Act, if the rccjuisite stamps are not available. 
Nor is there anything in the rules which prohibits 
the receipt by the Court of a plaint with Court- 


fee stamps of a denomination lower than the 
one required by the rules. On the other hand, 
the rules provide that Court-fee stamps of a 
lesser denomination may be affixed if the stamp 
of the required value is not available. Where 
the Court-fee stamps of the requisite denomi- 
nation are not available, and the plaintiff files 
iiis plaint with insufficient Court-fee, the (^urt 
is bound to receive the plaint, for a time within 
vhich the deficiency should be made up, and 
f it is not complied with within the time fixed, 
;hcn to reject it. It is illegal and unjust to 
•efuse to receive the plaint, especially when 
he plaint is presented on the last day of lirm- 
ation. The order refusing to receive the 
jlaint is liable to be set aside in revision. 44 
..W. 830 = 71 M.L.J. 804. 

Sec. 28 : Scope of the SEcriON.-jThe 
pccific prvoisions of the section are not cu own 
ither by Ss. 9 to n of this Act or by O. VII, 

. 1 1 (Old S? 54) of C. P- 

F B ) The effect of the section is that if the 
,c;c.;;ar> Court-fees on a document are paid 

.ithin the time allow^ dlVe 

ocument may be treated « valid from the d^ 

„ which i. mcd. 8 R 538= 

I if -.hiJJc.L h .h». of .ho 

Dint, stt also 4 A.L.J. appeal 

1 appeal is not properly by 

• ^not be dismissed but amount oove^ J 

t-fee will be decreed. _96 I-C. 35 


will be dccrcea. 3,;. 

158. S» also 131 .1? oT M 

, always open *0 _ oFcourt- 

rducc his claim and effect as he 

if othcrwi.se aiainsl, it becotn" 

,its to the decree «PP«fM_5 lo the amount 
. and the appeal » ^‘^„ri-fec need ^ 
on.C on S.^‘9‘9 A- 

, aj A.L.J* 54/ 


S. 31] 
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Judge or the head of the office, as the case may be, or, in the case of a High Court, 

any Judge ofsuch Court, may, if he tninks fit, oidcr that such document be stamped 

as he may direct j and, on such document being stamped accordingly the same 

and every proceeding relative thereto shall be as valid as if it had been properly 
stamped in the first instance. t' H ‘y 

29. Where any such document is amended in order merely to correct a 

Amended document. mistake and to make it conform to the original inten- 

a fresh stamp parties, it shall not be necessary to impose 

30. No document requiring a stamp under this Act shall be filed or acted 

Cancellation of stamp. upon in any proceeding in any Court or office until 

the stamp has been cancelled. 

Such officer as the Court or the head of the office may from time to time 
appoint shall, on receiving any such document, forthwith effect such cancellation 
by punching out the^ figure-head so as to leave the amount desTgnaTeS on ffie 

desTroyed ’ removed by punching shall be burnt or othenvise 

CHAFI’ER VI. 

Miscellaneous. 

applications to Criminal Courts ^ Reb 
of Criminal Procedure (Amendment) Act (XVJII of 1923), S. 163. ^ 


4 >’ the Code 


NOTES. 

^8. Set also 27 A. 151. Even Revenue 
Officer ha:s the powers under S. 28 to direct the 

g ayment of C^urt-fees in revision. 30 I.C. 

J2 (2) -22 C.L.J. 57. But this power must 
be exercised before making the final decision 
in the case. 7 A. 5 ^ 8-5 A.W.xN. 140 (But 
set the judgment of Mahmood. J.. conlra, in the 
.same case). S. 28 of the Court-Fccs Act docs 
not empower the Court to call upon the parties 
to pay the deficit Court-fee after judgment has 
liecn pronounced. The Court is then functus 
ojfno. II P. 532^ 1932 P. 228. See also 140 

'^5=193^ A. 316; 
4b U. 520. Where a plaint is returned by 
one Court, for presentation to another Court, 
the latter Court should give credit to the stamp 
on the plaint. 35 M. 567 = 21 M.E.J. 533; 
29 Bom.L.U. 280. i'ec a/jo 8 B. 313 • O B qHo • 

5. 236=1927 n. 257. \Vhe"r; a p?aTn; 

with insufficient Court-fee stamp is presented 
opprirturiily must be given to the party to pav 
the proper stamp. 106 I.C. 817=1928 L. 22t 
Written statement claiming setoff not stamped 
— Effect— Subsequent order for payment of 
Court-fee — If validates proceedings. See looG 
C. 277. 

Limitation. — Doubts as to whether payment 
of deficit Court-fee after limitation time svould 
save limitation, have lieen set at rest by ihe 
enactment of S. i.j9 of C. P. Code. Under that 
section it is in the discretion of the Court to 
exercise the powers. The Court >vill not exercise 
the discretion unless it is satisfied that some 
ground exists, i L. 234. Where a deficiency 
in Cxiurt-fce is made good within the time 
allowed by the Court but beyond the period of 
limitation prescribed for the suit, the suit is not 
barred by time. 23 I.C. 408. See also 133 I.C. 
122 (R.). Plaint and memorandum of appeal 
insufficiently stamped — .Second appeal to High 
Court properly starnped-High Court has 


^vver, on leering the additional stamp duty 
on the plaint and memorandum of appeal to 
hear the second appeal as there was -.n ;• 

Zd ZcZr'" expired 

also 18 .\I. 29 ; I .M.L.J. 598 ; 2 A* 68^ fF 
p A 749; 2 C.L.J.V Pav'ncnf of Couni 

fee after the period of hmifaiion but durine the 

was further held that S. 2O of^he Snrfv ^ 
Act gave power to the Hieh r- ,^urt-Fccs 

such ordc “a., seem Vo 

n..«.r.g ■he appeal ,hould be ,e. ^tde To d 

.oTaw'^* of .ZordYng 

p4eeu/ii"oib^e^ 
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[S. 32 

32. of Act VIU of iSsq and Art lY rf .dc ■. „ 

and Amending Act (XII 0/1891). t IX of 1869.] R^p, Repealing 

33. Whenever the filing or e.xhibition in a Criminal Court of a Hnr 

Ad.ni„ion h. criminal ca.es -Wch the proper fee has no^ been S 

sl'trrrS'S 

»c„ s,i„, „ ^ 'bp^fers j. 

“"i *1 v"5v;:'pSs, s .s-ir » 

thereupon havr'he'forcVoflaw. ^httll 

under this section? and ^Tp^^so./^oTll^poim^d who ^efi^^ "’“f 

any stamp, shall be punished with imprisonment for a term °''a 

.« r,„ .ud, „r„d „ ’c r 

35^ I he >[App„pri.„ eo„,„™,„ j „p, p, 

PoK<r to reduce or remit or in any part of ^the ‘'LrWtori^ ‘und^^ 

3:?* Hi:xrin::^x:[ a„?!y t i!^r n:^^ ^ 


fees. 


section bv the 
for the words 


LKG. RKF 

* Substituted for oriieinal 
.Xmending Art XII of 1891. 

* Substituted bv the A.O. 

“Local Government.” 

* Substituted by the A.O. for the words 
“Loral Government” which had been substitut- 
ed by the Devolution Art (XXXVIII of 1920). 
S. 2 and S(h. I. for the words “Governor- 
General of India in Coutiril.” 

‘ I-or remission of duty payabh- under the 
Art, in respect of Indian probates, letters of 
admini.stration »>r surression rertificate.s of the 
share or other interest of a deceased rncnitK*r 
of a company formed under At t VI of 1882. 
pro\ idetl that the said share or interest was 
rei'istered in a branch register of the United 
Kingdom under Act IV of 1900, and that such 
member was at the date of his decease domiciled 
elsewhere than in India, see Notification No. 881 
L.R. Gazette of India. 1900. Pt. 1 . p. too. For 
remis.sion (>f duty on applications for suspension 
or remission of land revenue, .tee Notification 
No. 4385 L.R. dated 19th August. 1901, Gazette 
of India. 1901, Pf. I, P- C08. For remi-ssion of 
fees on applications for issue of permits for 
transport of country .spirit.s, .tee Notification 
.No. 6260 L.R. datetl 12th December, 1901, 
Gazette of India. 1901, Pt. 1 . p. to3o. 

* Substituted by S. 2 and Sch. I of the Devolu- 
tion Act (XXXVIII of 1920), for “British 
India.” 

NOTES. 

can be awarded only out of the fine levied from 
the accused under S. of the Cr. P. Code. 
(1872-1892) L.B.R. 595 ; 24 M. 305^2 Weir 
72a : I Weir 723. .See o/jD i L.B.R. 209. The 
fee ordered to be paid is an integral part of the 
sentence and must be treated as a fine imposed 


by the Court. 5 M.H.C.R. App. 28; 2 Weir 
724. But .tee ronlra i Weir 724 (No imprison- 
ment tn default of payment). Sre also 26 M, 
421=2 Weir 488 ; 20 C. 687. The making of 
an order under S. 31 do« not amount to an 
enhancement of .sentence and an appellate 
Court can order the accused to pay the com- 
plainant's Court-fees. 47 M. 914=47 M.L..J. 

(Old rulings to the conirar)' arc not now 
good law.l .S'ee also 1925 Mad. 136 =47 M.L.J. 
355 - 

/\pi*i .\i. ANO Rf.visio.n. — The appellate Court 
cannot set aside an order pa.s.sed by a Criminal 
C.'ourt under S. 31. it Cr.L.J. 194-4 LC. 
1130. But see also 1923 .\. 86, infra. If under 
S. 31 the order directing payment to com- 
plainant is not proper, it can be corrected in 
appeal or revision. 3 A. 187 (Cr.) = i923 A. 

86. 

Sec. 34 . — The case of mukhtcar who pur- 
chasc.s a Court-fee stamp for a client and transfers 
it to another client is not covered by S. 34. 
Where a pleader’s munshi instead of obtaining 
refund on an unused stamp altered the name 
on the stamp and used it for another client 
for the first time, held, that the accused was not 
liable to be convicted under S. 468, I. P- Cod^* 
and S. 34 Court-Fees Act, in the absence of 
prixjf that he acted dishonestly or fraudulently. 

133 I.C. 645=1931 L. 337. See also 30 C. 921. 

To establish a charge of an ofTcnce under S. 34 
(3) it is ncccs-sary for the prosecution to id^tijy 
the stamps alleged to have been wrongfu ) 
sold. Where the only evidence on the 
was that of three entries in a particular , 

it was held that it was not enough to sustwn 

the charge. 174 LC. 5 ' 3*42 C.W.N. 240 
1938 C. 195. 


SCH. II 
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36 . Nothing in Chapters II and V of this Act applies to the commission 

Saving of to certain w n- ^ Accountant-General of the High Court 

officers of High Courts. ^dliam, or to the fees which any officer of a 

High Court is allowed to receive in addition to a 
fixed salary. 

SCHEDULE I. 

Ad valorem fees. 


Number. 


i. ’I^lainl •[written slate- When liic amount or value of the subiccl- 

mcni pleading a set-ofi or matter in dispute docs not exceed five 
counter-claim] or memo- rupees. 


Proper Fee. 


Six annas. 


LEG. RF.F. 

’ To ascertain the proper fee leviable on the 
institution of a suit, see the table annexed to 
this schedule. 

• hwerted by S. 155 and the 4th Schedule of 
tlic Code of Civil Procedure (\* of jqo8) 

NOTi:S. 

Scope op Schedule I.— Schedule is supple- 
mentar>' and not alternative to S. 7. 6 N.L.R. 
164 *-8 I.C. 1125. The proviso to Art. 1 is of 
general application and is not confined to plaints 
and memoranda of appeab under Art. i only. 
3 A. io8 (112) ; 29 C. lao. Multifarious suits 
under S. 17 are also subject to it, 3 A. 108. 

Sch. and Ss. 4 . 6 and 7 : Scope— Imposition 
OP LIAOILITY. — The schedules to the C*ourt-Fces 
Act, when read with Ss, 4 and 6 of the An. 
do impose a liability. S. 7 refers only to suits 
and, in certain cases specifically mentioned, 
memoranda of appeal. The fees chargeable in 
respect of all other documents are those laid 
down in the Schedules to the Act, liability being 
impo.scd by the Schedules read with S, 4 or 
S. G as the case may be. 1939 Rang.L.R. 474 
«i939 Rang. 375. 

Art. 1 : Applicability.— Art. 1 applies only 
to those cases which arc not otherwise specially 
provided for under the Act. Gi P.R. 1919 
— 47 LC. 992. Suit f<jr cancellation of instru- 
ment under S. 39, Specific Relief Art, falls under 
the residuary Article, Sch. I. Art. i. 139 
I.C. 32*1932 A.L.J. 684*1932 A. 485 (F.B.). 
Set also cases cited on the point under S. 7 
Cl. (iV) (c) (IV-A Mad.). If prayer for this 
relief is attached to a prayer for a declaration, 
tlic question which then arises is ^vhe^he^ the 
cancellation should be regarded as consequential 
on the declaration or as a substantial relief in 
itself which requires separate valuation. In 
the former case, a single Court-fee will have to be 
paid on the value of the reliefs .sought under 
.S. 7 (iv){e). In the other event, a Court-fee 
will have to be paid on the value of tlic subieci- 


matter in dispute under Art. 1 of Sch. I. if the 
subject-matter is capable of valuation, otherwise 
a fixed fee of Rs. to under Art. 17 (ei) of Sch. II. 
43 P.L.R. 252*1941 Lah. 265; I.L.R. 1941 
Lah. 451 =43 P.L.R. 106*1941 Lah. 97 (F.U.) 
(Distinction between consequential reliefs and 
substantial reliefs pointed out). There is no 
particular section in tlie Court-Fees Act for 
assessment of fair rent and so arf valorem fee 


has to be paid, ico I.C. 913 = 8 PLT ifif; 
= 1927 .H. .23. .yrr r929 C. 14?; ^An 
application for restitution under S 144 C P 
C^e. may be stamped as a mere application. ‘ Ad 
valorem fee is not necc«ar>-. 21 C.W.N. 544. But 

pa-ssed under S. 144 
C.P. Code, IS an appeal against a decree andtn 
ad valorem stamp duty is payable thereon. 82 
LC. 3:^1—^ A.L.J. B81. See also 41 C.W.N 
•57 - *937 C. 152 ; 113 LC. 270; 42 C.W.N 

li? I ■ “*37 Pesh. 3 = 

107 I.C. «79 But see contra 1927 L. G^f,. (See 

also under Sch. II. Arr. .So alsS on an 

appeal against an order under O. 21. r. 50 (2) 

r P I f- 429; 1930 L. 825; 

37 C.W.N. 227. See I.L.R. ^1939} Kar n8o= 

1939 S.nd 161 (F n.). (Ca.c ^under BomUy 
Amending Act and notification). Also on an 
appeal against an order under O. 21 r on if% 
B. 238 : 8 C. 720. ?». 

221. Regarding Ck»urt-fccs in appeals inland 

2«T W ' 45 ^7 I.C. ,40! 

; 35 C.W.N. 1103 : 
ijO I.C 199=1932 O. 224. (See also under 

t r for settlement of fair 

rent and for declaration under Ss. lo^ and 

^ 5 -A of the Bengal Tenancy Act ad valorem 
Court-fee is payable on the value of the subiect 
matter. 117 I.C. 701 = 1020 C i . , t i 
principle of valuation in appeal is ihe^same ^ 
m original plaint. 1930 R. 164. When a 
dupute IS at the stage of an appeal by a defend- 
ant who seeks to set aside the whole decree 
then the value of the subject-matter in dispute 
must ncccssanly U the value of the relief 
granted by the decree which the appellant 
wishes to disembarrass hinrself of. In ^Sch a 
case one has to ask oneself the question - what 
s the value to the appellant of immunity from 
the decree.-; Upon the answer depends the 
value at which the appeal ought to bTassessed 

iloJHr appellant defendant to 

avoid assessing his appeal at its full 


avoid assessing his appeal at its full valuation 
merely because it may prov e, as a result of the 
appeal itself, that the plaintiff’s valuation vlas 

cxcesswc. 194, A.L.J. 3 B.*. 94 i AlT 29? 

.•\n ad valorem Court-fee has to be paid on^a’ 
memorandum of appeal aga rst a decree or 
order having the force of a decree. A memo- 
randum of appeal against an <»rdcr rejecting a 
plaint must ^ damped ad valorem. 1929®? 
615. Set also 60 C. 530=37 C.W.N. 
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Number. 


I. Plaint etc. — {Contd.) 
ranclum of appeal (not other- 
\vise provided for in this Act) 
’[or of cross-objection] pre- 
sented to any Civil or Revenue 
Clouri except those mentioned 
in S' Ction 3. 


When such amount or value exceeds five 
rupees, for every five rupees, or part 
thereof, in excess of five rupees, up to 
one hundred rupees. 


When such amount or value exceeds one 
hundred rupees, for every ten rupees, or 
part thereof, in excess of one hundred 
rupees, up to one thousand rupees. 


Proper Fee. 


Six annas, 


Twelve annas. 


LEG. REF. 

’ Inserted by S. 153 and the Fourth Schedule 
of the Code of Civil Procedure (Act V of 1908). 

NOTES. 

C. mT* •. I.L.R. (1939) Kar. 589=1939 Sind 
iGi (F.IT). [appeal Irom order under C. P. 
Code, O. 21, r. 50 (2)]. Where a plaint is 
r«-jecied under O. 7, r. ii, C. P. Code, as the 
<l«-rH'iency in Court-fee was not made good 
and an appeal is preferred therefrom, the subject- 
matUT of the appeal is not the amount of the 
< laiin in the suit but the sum of money rightly 
claimable as Clourt-fccs. Ad valorem Court-fee 
on the difference between the amount demanded 
by the Clourt and tliat paid by the plaintiff, 
ouglit to be paid on the menuirandum of appeal. 
if)39 N.L.J. 32. Court liolding additional 

Clourt-l«'e necessary and returning plaint for 
necessary atnendmenls instead of demanding 
additional C'.ourt-fec and rejecting plaint on 
failure to pay— Proper procedure pointed out 
-Court has no power to direct amend- 
ment. See 1938 M. 045 47 L. W. 523. 

Order rejec ting plaint for failure to pay addi- 
tional C-otirt-fer - Appeal from— Same Clourt- 
tee is payable as on the plaint. See >935 N. 83 
(F.H.'i. See also 1939 .N.L.J, 32. 

Cot R r-I'f.Fs ON SicT-oKF. — The words “set- 
off" and “ counter-claim ” are ttot <lefincd in 
the Court-Fees .\ct but they have a definite 
iTi<*aning attached to ilu'in. They refer to a 
cross-claim .against the plaintiff which entitles 
the defendant to refuse to pay the amount 

demanded by the plaintiff and to assert that the 
result of setting off the cross-claim of the defend- 
ant would be that the de fendant would on the 
ccjntrary he enlitlecl to a decree for the balance. 
1933 Sind 247. See oho 13 L.L.T. 43: 1935 

P. ito ; i<)p» N.I..J. 176. Where the defendant 
claims set-off, the amount of which exceeds 
the amount of claim made against him. he 
must pay ad valorem Court-fees on the entire 
sum claimed by hitn and not merely on the dif- 
ference between the two amount.s. .^5 .A. 218 
20 i\.L. J. 1005 1923 A. It8. See also 

8 A. 39 fi '3 IT 872 - 15 N*- 29. The cx- 

pressic)n “ set-off” includes an equitable set- 
off also and is not confined to legal set-off 
coming under O. 8, r. fi, f*. P. C.ode. *47 
I.C. 719 : 1933 203 : i.p2 l.C. 719 following 

.15 All. 218. See also 58 M. 338 -60 M.L.J. 
23; 19.3O A. M.L.J. 60; 193b N. 290; 165 
I.C. .130 1936 N. 222; i<» 38 A.L.J. 701 = 
1938 All. 522 ; 43 C.W.N. 838= T939 CT.al. 415. 
Suit for pos,scs,sion of share by partition — 
Defendant claiming to be in possession under 


wakfnama— Decree by trial Court finding wakf 

invalid — Appeal seeking to set aside decree 

Claim by appellant that declaration of validity 
of wakf will be enough — Court-fee payable. 
159 I.C. 727= *936 A. 216. Where on a suit 
brought on the basis of a promissory note the 
defendant claimed in his written statement a 
specified amount by way of damages, setting 
out the particulars of the claim made by him 
as one arising from the transaction of sale which 
led to the execution of the promissory’ note 
in favour of the plaintiff and by reason of the 
breach of covenant alleged to have been com- 
mitted by the plaintiff. Held, that the claim 
by way of set-off came under Art. i, Sch. I. 
(Ibid.) In a suit for accounts and to recover 
moneys of a dissolved partnership the defend- 
ant’s claim for decree on accounts is not a counter- 
claim. No Court-fee need be paid thereon until 
the amount has been ascertained. 27 I.C. 316 
= 8 S.L.R. 122 ; 27 I.C. 320=8 S.L.R. 124. 
See also 1933 M. 353. Pending a suit, the 
disputes svere referred to arbitration out of 
the Court and it was found that the money was 
payable to defendant. The Court could direct 
the defendant to plead the award as an adjust- 
ment and claim the amount awarded, payif^ 
Court-fee thereon. 18 S.L.R. 111=88 I.C. 
fir (2) = 1925 Sind 266. 

Cross-Onjections. — A memorandum of cross- 
objections must bear Court-fees ad valorem on 


838-1939 Cal. 4 > 5 - 

oil which the rcspondcni.s supported the deerc^ 
does not amount to cross-objection 
ad valorem fee is payable. 44 ^ , p 

280. Nor mere criticism Where 

U?c ;uif oPife plaint, ^appellant cn^ 

Hi" 

the defendant-respondent was ’■‘’n.‘’’red ^ obj 

objections filed by L^n de^^^^^ 

on some of the grounds that ha' « been 

against him in the really 

speaking not ,0 tW appeW*"* 

only a means of giving Courf*ff« 

.0.-- 
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Number. 


Proper Fee. 

1. Plaint, etc. — {Contd,) 

1 

When such amount or value exceeds one 
thousand rupees, for cs ery one hundred 
rupees, or part thereof, in excess of one 
thousand rupees, up to five thousand 
rupees. 

Five rupees. 

1 


NOTES. 

valorem fee is payable on iis value and not on the 
basis calculated under S. 7 (t?), 22 A.L.J. 911. 
Cross-objections in a suit for declaration must 
bear ad valorem fee under this Article as Art. 1 7 
of Sch. II docs not refer to cross-objections, 3 
P.L.J. 197=45 I.C. 568. See abo 40 A. 93 = 
43 I.C. 179, On a cross-objection as to the 
ItndinR of the lower Court on a portion of 
sale consideration being not for legal necessity. 
Court-fees should be paid on the amount 
held to be not for legal necessity. 45 A. 537 = 
1924 A. 175. See also A. 93 = 43 I.C, 179 = 
15 A.L.J. 086 ; i939 Rang. 375. A respondent 
who files a memorandum of objections cannot 
claim to have Court-fees reduced simply because 
the appellant has paid more than what he sliould 
have paid. 46 C. 160 = 45 I.C. 939. A memo. 
<if cross-objections filed in the High Court 
on the question of costs only docs not fall under 
Art. I, Sch. I, but may be treated as a peti- 
tion under Art, i {d) of Sch. II and a Court- 
fee of Rs. 2 is leviable thereon, 64 I.C. 606 
--25 C.W.N. 934, But see eonlra 2 R. 637 
-1926 R. 145 ; 9O I.C. 272-1926 L. 645 ; 8 P, 
543 ’ '929 R 2O6 ; 1930 A. 1097. No Court- 
fee is chargeable on a memorandum of objec- 
tions filed under O. 41, r. 26, C. P. Code. 54 
A. 465 1932 A. 526. Where the defendant is 

not putting foruard any counter-claim, but is 
making various claims as to items in the particular 
account to be taken in the suit, he cannot be 
asked to pay Court-fees on those suins. 1933 
3 .^ 3 * See abo 1940 Rang. L.R. 529=1940 
Rang. 300. The plainiilfs and the defend- 
ants were tenants in common in certain pniperty. 
The plainiilfs sued for partition of that property. 
In their written statement the defendanu said 
that the plaintiffs had been managing the 
property and recovering the rents, 'rhey did 
not value iJicir relief for account of the rent or 
pay Court-fee thereon. Held, that it was 
incumbent on them to value their relief and to 
pay necessary G<iurt-fcc5. 1933 S. 304. 

Tiie Auount ok Value of the Subject- 
waiter IN Dispute. — Tlic words “ value of 
the subject-matter in dispute ” in Art. i, Sch. I, 
in the ease of a suit, to die value of the subject- 
matter of the suit, and in Uic ease of an appeal, 
to the value of the subject-matter in dispute in 
ap{>cal. The subject-matter of die suit and the 
subject-matter of the appeal may not be the 
same. Where the apjjellaiu appeals against 
the decree in a suit on merits and .also cliallenges 
the order of costs independently, then the value 
of the subjrcl-matler in dispute in api>enl is the 
total amount consisting of the value of the 
.lubjcct-mattcr in the suit and the amount of 
costs challenged. 15 Luck. 392 1940 O.W.N. 

1 67 1940 Oudh 182. S. 7 prescribes the value 

that sliall remain uixhanged in all stages of a 
<asc. Once the value of die relief is ascertained 

C.C.M .— 265 


for the purposes of the plaint, the ist scheduL- 
rates the relief at the same value for the purpose; 
of the appeal. 6 N.L.R. 164=8 I C. 1125. 
See abo 25 P.R. 1916 = 32 I.C. 121. The wo ds 
“the subject-matter in dispute” in .Art. i, 
Sch. 1 . mean, in reference to a cross-objcctior , 
the subject-matter in dispute in the cross- 
objection. If, therefore, in an administration 
suit the r«pondcnLs, who have been ordered 
by the preliminary decree to pay to the appellants 
a certain sum as special costs in any event (the 
ordinary costs being ordered to abide the 
passing of the final decree), file a cross-objection 
relating to the findings in die suit and also to 
the -Special costs, the cross-objection, so far as 
it relates to the special costs, is chargeable 
with Court-fees ad valorem on the amount of 
the costs. 1939 Rang.L.R. 474=1939 Rang. 
37 .T' An appeal filed by some only of the 
plaintilfs need only be stamped to the extent 
required by the interests of those p.Trtics. 10 
L.L.T. 23. Where the valuation of the original 
suit is over Rs. 5,000, but the appellant is interest- 
ed only to the extent of Rs. 200, he can value 
hi.s appeal at Rs. 200. 37 208 =13 A.L.J. 

283. In a second appeal from a dismissal of 
an appeal for non-payment of deficient Court- 
fee, the dispute in the lower Court having 
reference only to the Court-Ice payable, the 
subject-matter in dispute in second appeal is 
the amount of stamp in dispute between the 
parlies, in other words, the dilTcrcncc between 
the Court-fee paid and the Court-fee demanded 
is the matter in dispute in second appeal. 1938 
Mad. .498-LL.R. (1938) Mad. 9»i = (i938) 

I M.L.J. 6t>2. See also 1937 O. 512. Ihc 
.subject-matter of every appeal dt>e.s not neces- 
sarily roincidc with the subject-matter of the 
suit in regard to which the appeal has b.-cn 
filed. 1 . L.R. (1938) Mad. 981 = 1938 Mad. 
49lJ*(i930) I M.L.J. 6G2. SV/ aUo 1040 O 

Illustrative Cases.— The value of an 
appeal IS not in all cases tlic value of the suit 
as originally filed but the valucof the relief granted 
winch IS sought to be got rid of. 45 M. 246 
•41 M.L.J. 5O7. W’hcrc a decree for pos- 
session IS given to the plaintiff conditional 
on his paying a certain amount to the defend- 
ant an appeal by him against the condition 
must be valued ad valorem on the amount lie 

; 59 I.C. 667=21 

P.W.R. 1921; 92 I.C. 621-192G M. 22'-,. 

108 I.C 379 (2) JO L.L.J. V, ; 45 M. 46 = 

1922 .NI. 211. Where a plaintifl' asks for a 
declaration lli.it a certain decree against him 
IS void and ilh-gal, it involves the selling aside 
o the decree and relieving plaintilf of the 
obligations arising thereunder .md. therefore 
invloves a consequential relief and the plaintiff 
IS liable to p.iy an ad valorem Ca>urt.fce under 
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Number. 


Proper Fee. 


I . Plaint, etc. — {Contd.) 


I When such amount or value exceeds five Ten rupees 

*^pees, for every two hundr^ ^ 

and fifty ^pces, or part thereof, in 
excess of five thousand rupees, up to 
ten thousand rupees. 

men such amount or value exceeds ten Fifteen rupees, 
thousand rupees, for every five hundred 
tepees, or part thereof, in excess of ten 
thousand rupees, up to twenty thousand 
rupees. 


NOTES. 

Art. I, Sch. I and not fixed fee as given in 
Art. 17 (m) of Sch. II. 1940 O.W.N. U2i = 
191 I.C. 4 * 3 ~ Lcuk. 526. Where the plaintiff’s 
suit for possession was decreed on condition of 
the plaintiff paying off the encumbrances on 
the properly, an appeal against the condition 
sliould bear an nd valorem Court-fee on the 
value of the encumbrance, i P.L.T. 738= 
57 I-O. 481. See also 59 EC. 667. Where a 
suit for possession in which the defendant admits 
plaintiff’s title but claims a charge of Rs. 700 
over that property is decreed but without 
upholding defendant’s claim and the defendant 
files an appeal, he should pay ad valorem Court- 
fee on Rs. 700, the amount claimed by him. 

E. 935. Where in a suit for ejectment, 
the defendant .set up title in himself and also 
claimed Rs. 500 as compensation for improve- 
ments, and a decree was passed for the plaintiff 
the claim in respect of improvements being 
disallowed, an appeal by defendant again 
raising both the questions should bear Court- 
fee only as on a suit for possession. 23 M. 84. 
See also 48 NE 652 = 47 M.L.J. 919=1925 M. 
323. Thus in a case where the claim for improve- 
ments is incidental to a decree for pos.scssion 
Court-fee payable is as in a suit for possession. 
See 1926 Mad. 225. See also 1940 O.L.R. 92 
(Appeal against order disallowing claim under 
S. 9, U. P. Encumbered Estates Act). Though 
the real subject-matter in dispute has reference 
only to the amount of compensation, still a 
party can as a mere camouflage rai.se a question 
of title in order to escape liability for Court-fees. 
There is no provision of law authorising him to 
bring the case under S. 7. C’l. (v). See 1928 M. 
929 1 10 EC. 752. See also 1931 L. 633. 'Where 

the defendant’s plea in a suit for possession 
that the plaintiff cannot get possession without 

f jayment of her dower debt, was rejected by the 
ower Court and the suit decreed, and the 
defendant appealed, held, that she was not 
bound to pay any Court-fee on the dower 
amount and the Court could grant a decree to 
plaintiffs conditional on payment of dower debt 
to defendant. 36 A. 322 = 25 EC. 935= ta 
A.L.J. 481. Where in the decree of the lower 
Court a charge is created over the lands purchase- 
cd by the defendants for payment of certain 
amounts to the plaintiff and the defendants 
appeal to remove the charge, they should pay 
ad valorem fJourt-fec on the value of the properties 
or on the decretal amount whichever is less. 

5 P. 72!=8 P L.T. 284=1927 P. 46 ; II P.R. 
1916=33 I.C. 138; 7 L. 215=96 I.C. 473 


— *926 L. 408 (appeal from the decree 
rendenng a property liable for the decree 
amounts). The plaintiff sued to recover dower. 
Ihe tnal Court decreed the suit against the 
person and personal property of ist defendant 
but refused to pass a decree against the assets 
of deceased in the hands of defendants 2 to 5. 
The plaintiffs besides claiming a further sum 
by way of interest also prayed for a further 
declaration that the assets of the deceased might 
be made liable for the decree debt. Held, 
that Court-fee was payable on the ad valorem 
scale on the value of the debt in respect of which 
the liability of the properties was sought to be 
c.stablished. 54 A. 608=1932 A. 406=1932 
A.L.J. 387. An appeal against one defendant 
only to establish his liability on a hypothccadon 
bond must bear Court-fee calculated on the 
amount of the debt sought to be recovered. 

13 M. 508 ; 24 Bom.L.R. 313. See also 86 P. 

R. 1912 = 222 P.L.R. 1912. Where a decree 
gives the plaintiff a partial relief, the plaintiff 
appellant is bound to pay Court-fee on the 
difference between the value of the relief he 
claims and that granted by the decree appealed 
from. 19 G. 272. See also 6 P. 17=1927 
123. In an appeal from instalment decree 
Court-fee must be paid on the difference to the 
appellant between getting his money on the 
date of the decree and getting it by instalments 
as ordered. 12 P.R. 1915=24 I.C. 931. See 
also 19 C.272 ; 167 I.C. 26=1937 Pesh. 31; 

1936 Pesh. 232. A plaintiff appellant wba 
seeks to get rid of an order for payment of a 
sum of money should value his appeal at the 
amount of that sum of money. In a suit for 

possession of property, the P*"”**^®®* “ 
^possession but subject to his paying a s^ 
of and odd being 

binding on the property. Plaintiff 
against the order requiring him to pay me 
sum of Rs. 3.000 and ^d. HeU,^ that hc^d 
value his appeal not on the basis 0^ PJJ*^ ^ 
being the subject-matter, but should 

on the basis of the value o*"**"' 

which he was seeking to get nd o|^m me j 

52 L.W. 397=1940 

406. The plaintiff ^ from certain 

certain amount from a and for a 

debenture-holders of recoverable 

declaration that favour of 

in prionty over the d debenture-hold^ 

certain other to modify *1*® 

appealed to the Hig refusing the decja~ 

decision of the trial ^ ^ Coxirt-ke 

ration as to pnonty. He/d, ma 
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Number. 


Proper Fee. 

1. Plaint, etc. — {Contd.) 

When such amount or value exceeds 

Twenty rupees. 


twenty thousand rupees, for every one 
thousand rupiees, or part thereof, in 
execs of twenty thousand rupees, up to 
thirty thousand rupees. 

1 1 




NOTES. 

payable was ad valorem on the decretal amount 
or on the value of the debentures whichever 
was IcM. 54 A. 553“.*932 A.L.J. 385. If 
in a suit to contest a notice of ejectment falling 
under S. 7 (ari) (d), the landlord defendant 
appeals and the relief which he desires to get 
rid of is simply the amount of compensation 
aw'arded to the plaintiff, he should pay ad 
valorem Court-fee. 11 L.L.J. 116. If in an 
appeal in a partition suit, the appellant claims 
sums as due from the other party further than 
what was allowed by the lower Court, Court- 
fees should be paid ad valorem on the amounts 
claimed. 33 P.L.R. 12. See also 32 P.L.R. 
85.1. Appeal from order as to restitution under 
C. P. Code, S. 144, ad valorem Court-fees to 
be paid. See 41 C.W.N. 157—1937 C. 152; 
187 I.C. 879=1937 Pesh. 3 (order by trial 
Court refusing to allow costs directed to be 
paid by Privy Council). See also 42 C.W.N. 
*52 ; 1938 Rang.L.R. 635. Where an appeal is 
filed against an order of the trial Court awarding 
interest on the decretal amount to be refunded 
under S. 144, C. P. Code, claiming additional 
interest, the Court-fee payable is ad valorem 
Court-fee on the amount claimed. So also 
where the opposite party making the refund 
flics a cross-objection praying for reduction of 
(he interest awarded by the trial Court, it must 
pay ad valorem Court-fees on the interest sought 
to be reduced. 167 I.C. 879=1937 Pesh. 3. 

PuTURK Interest. — Wliere the amount due 
could be ascertained from the judgment and 
decree appealed from that should be the value 
of the appeal or cross-objection and future 
interest need nut be taken into account. 36 A. 40 
= 21 I.C. 723= 1 1 A.L.J. 1016. See also ^ P.L.J. 
.443 = 44 I C- 50 ; '7> I C. 79=«937 N. 95:3 P.L 
T. 813= 1923 P. 28 ; 6 P.L.J. 676=1922 P. 386 ; 

23 S.L.R. 277 ; 104 I.C. 391 = 1927 Sind 251. 
But if any future interest is determined by the 
trial Court and is entered in (he decree, addi- 
tional Court-fee on such interest has to be 
paid. 1923 Pat. 28. See also i Pat. 19 ; 104 
I.C. 39> = «927 S. 251 ; 167 I.C. 577= <937 
N. 6 ; 165 I.C. 279=1936 O.W.N. 916 ; 1937 
N. 95- Where the appellant claims sums of 
money a definitely ascertainable sum among 
others by way of petidenie lile interest which is 
dballowcd by the trial Court, (he sum must be 
held to be part of '* amount or value of the 
subject-matter in dispute ” and ad valorem 
Court-fee is payable under Sch. I, Art. i, on the 
sum claimed as pendente life interest. 52 A. 1029 
B 1931 A. 351. Where the mortgagee appealed 
on the ground that interest ought to have been 
allowed (ill the date of realization. Court-fee 
is payable under Art. 17 (w) of Sch. II. 27 
A. 559. There is no provision oflaw authorising 
assesunent of additional Court-fee by reason 


of accrual of interest pendenU lite where the 
plaintiff appeals. 1927 P. 230; 1923 P. 28; 
10 M.L.J. 144. See also 150 I.C. 653—1934 
A.L.J. 957= <934 A. 805 ; 18 B. 696 ; 35 A* 
94= 1 1 A.L.J. 20. Itisoherwisc ifthe defendant 
appeab. 8 P.L.T. 555=1927 P. 230. In 
Madras the practice is to include the subsequent 
amount in the value of an appeal by defendant. 
Where the plaintiff appealed from a mortgage 
decree as regards the amount of interest dis- 
allowed and did not pay the full ad valorem 
Court-fee, but the Court-fee paid was, howc\'er, 
sufficient to cover the amount of interest dis- 
allowed on one of the two mortgages on which 
the decree was passed, it is the duty of the 
appellate Court to ask the appellant what 
portion of his appeal he wbhrd to have decided, 
having regard to the amount of Court-fee paid. 
40 P.L.R. 123. 

Interest Pendknte lite. — There is nn 

provision in the Court-Fces Act under which a 
plaintiff can be called upon to pay Court-fee 
on the interest which accrues after the institution 
of the suit. The holder of a mortgage decree 
who has already paid Court-fee on the amount 
due at the date of suit can execute a decree for a 
higher amount on account of interest pendenU 
lite without being liable to pay additional Court- 
fee thereon. When a wrong order is made for 
such payment and complied with, (lie decree- 
holder cannot execute the decree for such 
payment made by him, as the amount cannot 
properly be regarded as costs in the case re- 
coverable from the judgment-debtor. 152 IG 
24.4=15 p l.t. 548=1934 P. 571 (S.B.). See 
also 154 I.C. 470; 1939 Pat. 83=17 p. 687 = 
<939 PAV.N. 162. As to future interest, see 
also 157 I.C. 633=1935 O.W.N. 919. 

Mesne Proeits — Appeals.— The value of 

an appeal by defendant from a decree awarding 
future mesne profits must include the future 
mesne profits decreed from the date of plaint 
till the date of appeal. See 50 M. 488. An 
appeal from a final decree under O. 30, r. 12 
(2), C. P. Code, in respect of subsequent mesne 
profits is chargeable with ad valorem fee 
45 M. 280 = 42 M.L.J. 184=1923 M. 19; I,* 

P. 532=1932 P. 228; 12 P. 188=13 P.L.T. 
810=1933 P. 81. No Court-fee b payable on 
future mesne profits in an appeal from the 
preliminary decree. 20 M.L.J. 98=^ IC 
8O0 ; 21 M. 371; 13 C.W.N. 815. Where* 

the ap(>cllanis have paid full Court-fee on the 
claim for mesne profits, in appeal against the 
preliminary decree, they nerd not pay any 
additional fee on ihcir appeal against the mesne 
profits ascertained subsequent 10 their original 
appeal. 15 I.C. 572=16 C.L.J. 564. See also 
3 P. 875= 1924 P. 694. Where (he suit involve* 
a claim for mesne profits ad valorem Court-fee 
is payable on the amount for which the appellant 
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[SCH. I 


Number. 


Proper Fee. 

I, Plaint etc. — {Conld.) 

When such amount or value exceeds 

Twenty rupees. 


thirty thousand rupees, for every t^vo 
thousand rupees, or part thereof, in 
excess of thirty thousand rupees, up to 



fifty thousand rupees. 



NOTES. 

seeks to avoid liability or on the amount by 
which he seeks to enhance the value of the 
decree. This rule applies to all appeals whether 
the profits have accrued before suit or after the 
institution of the suit. 14 P.L.T. 180=12 P. 
694^1933 F. 234. See also 1937 P.W.N. 893 = 
18 Fat.L.T. 864. Where the plaintiff’s claim 
to mesne profits was disallowed, an appeal 
filed by him should bear Court-fee on the 
amount of mesne profits which had been claimed 
and disallowed. 1931 A.L.J. 413= 1931 A. 538. 
Where mesne profits are left to be ascertained 
in execution, an appeal from a decree awarding 
mesne profits must be valued at the same valua- 
tion as the suit. .49 I.C. 962 ; i I.C. 670 = 
13 C.W.N. Bi'i; 1929 I’- 73 >- Tentative 

valuation of a claim is permissible only in suits 
for account and mesne profits. Defendant who 
in a suit for damages sets up a cross-claim for 
damages suffered by him on account of the acts 
and conduct of the plaintiff and asks for a set-off 
against the plaintiff’s claim must estimate his 
claim as accurately as he can and pay ad valornm 
Court-fee thereon and rannot be allowed to put 
a tentative vahtation for the claim. 183 I.C. 

373 = 43 C.W.N. « 3«=>939 4 ' 5 - 

Rki.jkf as to costs. — When relief is sought 

with regard to costs independently of the main 
contest between the parties. Court-fees must 
be paid on the costs decreed. 3 P.L.J. 443 “ 
44 I.C. ^^o ; 19 M- 350 i 33 F-h.R. 

1933 L. 739. See also 157 I.C. 96- 1935 L. 379 - 
Acc:ount Suits. — See also under S. 7, Cl. 

(iv) (/). Ten rupees stamp is sufficient for 
an appeal in a preliminary decree for dis- 
solution of partnership dealing with certain 
items disallowed, as such disallowance is only 
imidental to the main relief. 1 L. 6 57 

I.C. 183. In a suit for an account it is open 
to the defendant to say that on the accounts 
being gone into, money would be due to him 
and that a decree should be passed in his favour 
for such amount as ma^ be found due to him. 
In such eases the Court should not refuse to 
pass a decree in favour of the defendant or 
refer him to a separate suit if, as the result of 
an inquiry held by it at the instn*ce of the 
plaintiff, it finds that the pl.aintifT ts indebted 
to the defendant. In the absence of any express 
provision in the Court-fees Act, there is no 
obligation on a defendant to claim any specihe 
sum as due to him in his written .statement or 
to pay Court-fee tliereon on pain of being 
debarred from obtaining a decree in his favour 
in the same suit. Nor where a defendant 
nominally values his relief in his written statement 
on which he pays Court-fee and ofTers to pay 
additional Court-fee on such sum as may he 
found due to him on a settlement of accounts 
can he be deemed to have relinquished his claim 


for the balance. 1933 S. 247. See also 43 
Bom.L.R. 475=1941 B. 242 = 1. L.R. {1941) 
Bom. 477. 

Compromise. — Suit to declare compromise 
and decree void — Court-fee payable. See 1934 
A.L.J. 955 =J 934 A. 1071. 

Appeals in Mortgage Suits. — Where the 
plaintiff in a mortgage suit for sale appeals 
against the decree for sale, in order to establish 
the liability to the debt of certain property 
exonerated by the lower Court, Court-fee is 
payable on the decree amount but not exceeding 
the market value of the property. 16 M.L.J. 
458=30 M. 96 (F.B.) See also 37 C. 914 ; 33 
A. 20 ; 44 C.W.N. 482. So also where the 
defendant appeals on the ground that certain 
properly was not liable under the mortgage. 
10 M. 197. See also 5 O.L.J. 663 = 43 I.C. 535 ; 
1928 N. 316 ; 5 P. 721. The method of valua- 
tion mentioned in S. 7 {5) cannot be adopted 
in such a ease. 1931 M. 710. See also 54 L.W. 
526=(i94t) 2 M.L.J. 774 (Suit for money 
claiming first charge on certain assets—Decrec 
for money without charge — Appeal claiming 
charge on assets — Court-fee to be paid on 
value of assets). Where a decretal amount 
has been ordered to be recovered from a certain 
property and an appeal is preferred to get that 
property released from the liability the value 
for the purposes of Coiirt-fee would be the 
price of the property or the 
whichever is less. 1 76 I.C. 319 — '93 . ‘ 

Where mortgage decree for sale declares 

separate liabilities of different ^ 

different sums of money, the ‘ 

by one of the defendants whose 

been held liable for a 

must be calculated on 'he *um (or^ch ux 
had bc.n held hahle^ ^ 

lO I.C. 377 “" A. 1 ...J- 33 -I, arcs in the 

joint family have no speciM ' 

family property and ''here 

against a decree in a sui rnust be paid 

of the family property, the appellant’s 

on the amount decreed and not “I'p i. 

share of the amount. 55 i;,, .’^^ortgage suits 

of Sch. I applies to 

and Court-fee is on J 

in dispute in 'he ap^al and not on tn p 

money secured by the mortg g ' aTJ* 

i„«d under S 7 . 

decree for redemption or tow court, 

a higher amount 'han *h ^css ^ gg 
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Number. 


Proper Fee. 

1 

I. Plaint, etc. — (Conid.) 

4 

When such amount or value exceeds fifty 
thousand rupees, for every five thousand 
rupees, or part thereof, in cxcees of fifty 
thousand rupees : 

Twenty-five rupees. 


1 Provided that the maximum fee leviable 
on a plaint or memorandum of appeal 
shall be three thousand rupees. 



NOTES. 

Quaere: whether the Court-fee payable in redemp- 
tion appeal is ad valorem or on die diminution 
claimed in the appeal. 122 I.C. 736=1930 L. 
601 : 134 I.C. 124=1931 L. 633; 1937 N. 6. 
Cross-objections in appeals arising out of redemp- 
tion suits must be stamped ad valorem on the 
amount by which the decretal amount is sought 
to be reduced, (ii I.C. 198, Rel. on.) ii 

0. W.N. 559 =* *934 O. 246. An appeal filed 
by certain defendants in a mortgage suit whose 
claim to priority of their mortgage was nega- 
tived by the lower Court, praying for a decla- 
ration that they were the prior mortgagees 
should bear ad valorem Court-fee and Art. 17 (m) 
has no application. 54 A. 347=1932 A.L.J. 
45 *® *932 A. 221. But see contra 61 C. 320= 
148 I.C. 1084=58 C.L.J. f, 42 = 39 C.W.N. 
248 - 1934 C. 377. Ill a suit for sale of mort- 
gaged property, the puisne mortgagee and 
mortgagor were impleaded. The mortgagor 
denied the puisne mortgage, but the Court 
found it to be subsisting, and in the decree, 
ordered that the balance, after pa>nng off the 
plaintiff mortgagee should be paid to the puisne 
mortgagee and the surplus, if any, should be 
given to the mortgagor. In an appeal by the 
mortgagor challenging the portion of decree in 
favour of the puisne mortgagee, held, that ad 
valorem Court-fee on amount due on the mort- 
gage should be naid and not merely for a decla- 
ration. 146 I.C. 1003=1933 L. 954. Appeal 
against a mortgage decree on the ground that 
a condition of priority should be removed 
re<^uircs an ad valorem fee. 4 P.L.J, 323=51 

1. C. 786. Ad valorem Court-fees must be paid 

on an appeal from an order refusing to make 
a personal decree under O. 34, r. 6, C. P. Code. 
40 A. 553’®47 I-C. 562- 16 A.L.J. 437 ; 195 
I.C. 239=1941 Pesh. 56. So also on an appeal 
against an order pawing such personal decree. 
1924 A. 292. See also 30 I.C. 497=18 O.C. 
121; 6 N.L.R. 164; 195 I.C. 239=1941 

Pesh. 56. Where the mortgagor objected 
to the passing of final decree pleading an un- 
ceriified payment which the Court rejected 
and final decree was passed, it was not an 
order in execution but a judgment in the mort- 
gage suit and an appeal therefrom must bear 
stamp ad valorem. t928 R. 194=6 R. 285. 
[35 A. 476 (F.B.) and 22 Bom.L.R. 811, Foil.) 
An appeal against a final decree on the grouna 
that the mortgagor should or should not have 
been allowed further lime in which to pay 
the mortgage-debt is not an exception to the 
general rule that an appeal against a final decree 
reijuircs an ad valorem Court-fee. 7 N.L.R. 41 ; 
130 I.C. 98 =193* N. I (F.B.). The plaintiff 


sued for a declaration that the property mort- 
gaged by certain deeds executed by a Mahant 
is the property of a certain math and that the 
mortgagees have no right to have die properly 
»ld by auction. HeU, that the plaintiff sought, 
in effect, to have the mortgage deeds in question 
adjudged void and the suit must be regarded as 
falling under S. 39 of the Specific Relief Act and 
as being not of a purely declaratory nature, and 
that, therefore, an Oil valorem Court-fee was 
payable, f 1932 A.L.J. 684 (F.B.), Appl.] 1936 
A.L.J. 798=1936 A. 710. As to Court-fee on 
appeal from personal decree in mortgage suit, 
see 63 C. 568=39 C.W.N. 315. 

Appeals in PARTmo.s Suits. — In partition 
suits whether the plaintiff is in joint possession 
or out of possession the plaint or memorandum 
of appeal must bear ad valorem Court-fees on 
the value of share. Art. 17 (6), She. II, will 
not apply. 73 I.C. 788. See also the ca.scs 
noted under S. 7, Cl. (if) (6). Where in a 
partition suit, the appellant claim.s certain sums 
from the other party and alsc) pleads tJiat he 
should not have been made liable for certain 
other sums. Court-fee is payable on the several 
sums on the ad valorem scale. 32 P.L.R. 85.1. 
See also 33 P.L.R. 12. 

Partition Suit, Appeal in — Court-fees. — 
See 157 I.C. 787=1935 b. 14. 

Appeals in Pre-emption Suits. — Where one 
of the grounds of appeal in a suit for pre-emption 
is that the right to pre-empt has or has not been 
established as the case may l>c, the subject-matter 
of the dispute continues to be the right of pre- 
emption. and iLs value must be determined with 
reference to S. 7, Cls. (p) and (pi). 6 .-X. 488. 

But when the question in appeal relates solely 
to the amount to be paid by the pre-emptor, 
the Court-fee must be calculated on the difference 
between the amounts allowed as the sale price 
and that claimed or admitted by the party. 
ilhid.) See also 131 I.C. 75 « = « 93 i L. 490; 
76 P.R. 1913- 19 I.C. 961. In the above 
classes of cases it may hapi^en that the appeal 
against the whole decree is chargeable to less 
Court-fee than an appeal against part of the 
decree. It has been held that an appellant is 
entitled notwithstanding his admitted intention 
to attack only part of a decree to take advantage' 
of anomaly existing in the law of C’ourt-fec 
and to appeal against the whole decree in 
order to avoid pavTiicnt of a higher Court-fee 
applicable to .an appeal if only an appeal againsi 
part of the decree is preferred. See 32 P.L.R. 
591 = 1931 L. 633. Where in a suit for pos- 
session of house by pre-emption is decreed on 
payment of Rs. 700. the Court-fee on memo- 
randum of appeal should be paid ad valorem 
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[SCH. I 


Number. 


2. Plaint *[ • • •] in a 
fuil for possession under 
*fthc Specific Relief Act, 
1877, Sec. 9.] 


Proper Fee. 


A fee of one-half of the 
amount prescribed in 
the foregoing scale. • 


LEG. REF. 

* The words “ or memorandum of appeal ’* 
were repealed by Act XX of 1870. 

* The words “ tlic Specific Relief Act, 1877, 
section 9 ” were substituted for the words 
“ Act No. XI\ of 1859 {to provide for the 
limitation of suiLs)" by Act XII of i8gi. 

NOTES. 

on that amount. 1934 L. 424. See also 1928 
M. 929 I to I.C. 752 (parties can avail of 
camoutl.ji'c of lawj. 

Promissory notk — .Suit on. — Where on a 
suit hrcjuitht on the basis of a promissory note 
the tlcleridant claimed in his written statement 
a specified amount by way of damages, setting 
out ilie particulars of the claim made by him 
as one arising from the transaction of sale which 
led to tile execution of the promissory note in 
favour of the plaintiff and by reason of the 
breach of covenant alleged to liave been com- 
mitted by the plaintiff. Held, that the claim 
by way of set-off came under Art. i, Sch. I. 
142 I.C^ 7t9 193;? M. 203. Suit on promissory 

note — Decree against defendant personally — 
Appeal alleging that defendant is not personally 
liable but only as trustee. — Court-fee payable 

ad valorem . f,2 L.W. 903= 1941 M. 313=1940 

2 M.L.J. 946. 

Rknt, knaiinf.cmIvNt of. — .A suit for 
enhancement of rent under .S. 7 of the Bengal 
Tenancy (Amenrled) .\ct is not go\erncd by 
S. 7 (1) of the Court-Fees ,\ct, because it is 
not a suit for rerosery of money ; or b\’ .S. 7 
(«i) because a < iaiin to enhancement of rent 
is nf)t similar to a right to maintenance or 
annuity and the worfls “ other sums payable 
periodically ” must be construed as implying 
sums payable in the nature of maintenance 
and annuities upon the rule r)f ejusdem generis 
(4 P.L..]. 981, Foil.) ; or by S. 7 f«') (c). because 
there was no consequential relief ; or by S. 7 
{xi) brraus<' the words “ right.s of occupancy ” 
in cl. (h) denote such rights under which a 
tenant rouUl Ix' in actual physical possc.ssion 
and not t(j others who hold stipcrior interests, 
as a tenure holder. The Cf)inl-ler in such a 
suit is therefore payal)le un<ler Sch. I. .Art. 1 of 
the Courl-f’ces .\rt on the diflerencr between 
the rent actually paid and the rent claimed on 
appeal on the diflrrencc between the rent 
awardc-d by the first Court and that claimed, 
fit C. f)i3 C:.W.N. fi27 1934 C. 674. 
'As to Court-fee on suit by Ic-nani under S. I >2, 
Madras I'sfatc-s Land .Act and appeal from the 
decree by landlord, see I.L.R. (1937) Mad. 
9B0 46 L.W. 283 1937 M. 78 f*-=(t 937 ) 

2 M.L. J. 347. An appeal from a decree pa!«ed 
by the Special Judge under .S. 14 of the U. P. 
Encumbered Estates Act falls under Art. i, 
Sch. I and ad valorem Court-fee has to be paid. 
Neither Art. 11 nor .Art. 17 of the Second 
Schedule applies to the case. I.L.R. (> 93 ®) 


All. 230=1938 O.W.N. 88=1937 A.L.J. 1373 
= 1938 All. 97 (F.B.). See also 1941 O.W.N. 
219=1941 O. 269. Appeal under S. 25, U. P. 
Agriculturists’ Relief Act — Court-fee payable. 
1937 A.W.R. 932=1938 All. 14. 

Appeals arising from a single Suit. — 
Where several defendants who could have 
preferred a single appeal prefer separate appeals 
against a decree, each must pay full Court-fee 
on his appeal. 48 I.C. 424=91 P.R, 1918. 
See also 13 P.L.T. 810. Two second appeals 
by the same party against two decrees passed 
in the appeals filed by both the parties against 
a mortgage decree, must be stamped separately 
and cannot be consolidated. 43 A. 56=58 
I.C. 230=18 A.L.J. 894. 

Maximum Fees — Proviso. — Although the 

proviso to Art. i, Sch. I, refers only to the 
maximum fee leviable on a plaint or memo- 
randum of appeal and leaves out any reference 
to written statement pleading a set-off or counter- 
claim, there is no authority for charging a larger 
sum on a written .statement than that specified 
as maximum in the schedule. 1930 0._ 140. 
The proviso is of general application and is not 
confined to plaints or memoranda of appeal 
under Art. i only. 3 A. 108 (112); 29 C. 
140. Multifarious suits under S. 17 
subject to it. 3 A. 108. 

Suits of Smai.l Cause Nature — Art. 2 
(Mail).— In Madras a lower scale of fee is 
prescribed for suits of a small cau,se value by 
Art. 2. In a suit for two sums. I'K-, Rs. 600 
and Rs. .joo due respectively on two pr^otes, 
it has been held that S. 17 applies and C^jurl- 
fcc is payable at the lower scale for the second 

item. 141 I.C. 533^*933 

rejecting plaint for failure to pay additional 

Court*fcc, appeal from — Court-fee. oee 1935 

N. 83. See also 1939 N.L.J. 3 *- . 

Arts. 1 and 2 (As Amended by Madr^ 
ActV of 1922)— Suit IN Mofussil for two sums 
OF Rs. 600 AND 400-COURT-FEE PAYADLE.- 
If l^vo sums of Rs. 600 and 400 repscctivdy 
arc claimed in a suit on the ^^-sis of two promis 
sory notes, the Court-fee is 
sums separately. The first 

amendment in virtue of S. ‘4 appeal 

U. P. Encumbered E****”j)^‘ r „rncndmcn 8 
is preferred against the order of 
it is in substance on ap^al 
against the amended P^tmoranduni 

learned to appeal ag»ir»*' 

of appeal merely Jhd the 

the order amending I. 

therefore falls under • . 
valorem Court-fee » payable. i 94 
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Number. 


3. [Repealtd by Act VUi of 

1871). 

4. Application for review 
of judgment,* if presented on 
or after the ninetieth day from 
the date of the decree. 

5. Application for review 
of judgment,* if presented 
before the ninetieth day from 
the date of the decree. 



Proper Fee. 


The fee leviable on the 
plaint or memorandum 
of appeal. 

One-half of the fee levi- 
able on the plaint or 
memorandum fo 

appeal. 


LEG. REF. 

* .\s to application for review of judgment, 
see the Code of Civil Procedure, 1908. 

NOTES. 

355 = * 94 * A.W.R. (Rev.) 217=1941 Q. 269. 
See also 1938 All. 97 (F.B.) ; 1941 O. Go. 

Art. 2 — See 1894 Elom.P. J. 346. 

Art. 4. — The decision of a Court di.sroissing 
an appeal under O. 41, r. 11, C. P. Code, is 
a judgment and an application for review of 
the decision comes within the article. 30 
C.W.N. 334 = 93 I.C. 909 (2)= 1926 C. 638. 
Upon an application Ibr review, no matter 
what may be the actual relief sought the Court- 
fee payable is the fee actually leviable upon 
the plaint or memorandum of appeal upon 
which the judgment of which review is sought 
was pjissed. 20 I.C. 3 = 254 IM..R, 1913 ; 
31 A. 294 = 6 A.L.J. 215=1 I.C. 209. See 
rt/jo 57 C. 679= 142 I.C. 416 (N.) ; 74 I.C. 255 

1924 O. 108; 1291.0.191 = 19300.631; 82 
I.C. 297=^1924 C. 881 ; 86 I.C. 143=1925 P. 
368. But see contra 50 M. 488 = 52 M.L.J. 
128 -1927 M. 360; 4 B. 26 ; M R. 120 : 142 
I.C. 416 = 1933 N. 207; It R. 120=146 I.C. 
560=1933 R. 203. The word “leviable” is 
used to provide for an application for review 
in forma pauperis. 31 A. 294 = 6 .\,L.J. 215. 
See also (1941) 2 M.L.J. 500. On the point, see 
also 20 A. 4to ; 91 P.R. 1895. An application 
for review of the judgment in a second appeal 
passed before the Court-Fees Amendment Act of 
1922 was presented after the pa.ssing of the 
Act. Held, the Court-fee leviable was that which 
fell to be levied under the amended Act cal- 
culated as if the application for review were 
a plaint or memorandum of appeal for the 
relief sought for. 50 M. 488=1927 M. 360 
= 52 M.L.J. 128. But see contra 28 C.W.N. 
403=1924 C. 881 ; 1932 .\.L,J. 908. The 

words “ the plaint ” in column 3 mean nothing 
else than the plaint which was actually filed 
and which has resulted in the judgment which 
is sought to be reviewed. They do not mean 
an imaginar>' plaint which might be filed at the 
time of the application for review, ashing for 
the same relief as in that application. 57 C. 
679 ■■'930 C. 631. A.i to the fee leviable, 
see 74 I .C. 255 = 1 924 O. 1 08 cited under Art. 4. 
In compuUng the period'^of 89 days, the appli- 
cant cannot deduct the lime which may have 
been spent in obtaining a copy of the judgment. 

2 O.C. ^02. See also 39 P.R. 1879. Nor the 
days during which the Court is closed for vaca- 


tion. 9 M. 134; 9 C.P.L.R. 479. See also 

80 I.C. 794 “ ^ 9^4 994 - Application pre* 

sented on goth day, 89th day being Sunday 
must be stamped with full fee under Art. 4* 
*5 C.L.J. 505=15 I.C. 455. W'hcrc after the 
appeal was dismissed and before the application 
for review was pr«cntcd, the Ojuri-fcc was 
enhanced, die application is correctly stamped 
with half the Court-fees paid on the memorandum 
of appeal. 28 C.\V..\. 403 .1924 C. 881. 
See also 1932 .A.L.J. 908. But see the cases 
cited under .Art. 4. The proper Court-fee 
payable on an application for review of a judg- 
ment is that payable on the actual relief sought 
for in the application and not the entire Court- 
fee paid on the plaint or memorandum of appeal. 
Thus where the applicant seeks review only 
so far as it alTccis the question of the costs awarded 
to him Court-fee is payable only on the relief 
asked for. 11 R. 120=1933 1 ^- 203. 

Arts. 4 and 5. — Application for revif.w — ■ 
Court-fee payaule. — Under .Arts. 4 and 5, the 
CViurt-fcc to be paid on an application for review 
of judgment must be cither the fee or one-half 
of the fee leviable on the plaint or memorandum 
of appeal (i.e.) which is prescribed for the 
original plaint or original memorandum of 
appeal, and the application cannot be valued 
in profX)riion to the value of the relief sought in 
review. 18 L. 238=1937 L. 439. An appli- 
cation for n-storaiion of an appeal dismi-ised 
for non-payment of printing costs .should be 
treated ;i3 an application for review and imt as 
an application under O. 41. r. 19 and should 
be required to be stamped under .Arts. 4 and 5 
of Sth. 1 , Court-Fees Act. 17 I»at. 2';2 - to 
P.L.T. 17=1938 P. HI. 

Art. 5 and S. 14 . — When considering the 
obligation of an applicant for a review’ to pay 
Court-fee according to Art. 5 of Sch. I of the 
.Act, an obligation that depends to some extent 
on the time at which the application is made, 
the calculation of the 90 days’ time is not to be 
according to rules applicable to times laid down 
in the Limitation Act but the 90 day’s mentioned 
in the Court-Fees Act is to be taken a.s simply 
90 days. Holidays and lime taken for obtaining 
copies, could not be excludetl. But in cases 
of hard.ship where delay is not due to laches 
on the part of the applicant the Court has a dis- 
cretion under S. 14, Court-Fees Act, to give a 
certilicatc directing tijc refund of the excess fee 
in proper cases. I.L.R. (1941) .\ag. 392=194.1 
N.L.J. 205= 1941 N. 236. 
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Number. 


6. Copy or translation of 
a judgment or order not being 
or having the force of, a decree. 


7. Copy of a decree or 
order having the force of a 
decree. 


8. Copy of any document 
liable to stamp duty under the 
Indian Stamp Act, 1879,* 
when left by any party to a 
suit or proceeding in place of 
tlic original withdrawn. 

9. C-opy of any revenue or 
judicial proceeding or order 
not otherwise provided for by 
this Act, or copy of any account 
statement, report or the like, 
taken out of any Civil or Cri- 
minal or Revenue Court or 
Office, or from the office of any 
Chief Officer charged with 


Proper Fee. 


Eight annas. 
One rupee. 


When such judgment or order is passed 
by any Civil Court other than a High 
Court or by the presiding. Officer of any 
Revenue Court or Office, or by any 
other Judicial or Executive Authority 

(0) If the amount or value of the sub- |Four annas, 
ject-matter is fifty or less than fifty 
rupees. 

( 6 ) If such amount or value exceeds 
fifty rupees. 

When such judgment or order is passed bv 
a High Court. 

When such decree or order is made by any 
Civil Court other than a High Court, 
or by any Revenue Court — 

(a) If the amount or value of the sub- [Eight annas, 
jeet-matter of the suit wherein such 
decree or order is made is fifty or less 
than fifty rupees. 

(1) Ifsuch amount or value exceeds fifty One rupee, 
rupees. 

When such decree or order is made by a Four rupees. 
High Court. 

(a) When the stamp duty chargeable on 
the original docs not exceed eight 


annas 


The amount of the duty 
chargeable on the ori- 
ginal. 


(6) In any other ease. 

For every three hundred and sixty words 
or fraction of three hundred and sixty 
words. 


Eight annas. 
Do. 


LE.G REF. 

‘ Sff now the Indian Stamp Act {II of 1899). 

NOTES. 

Arts. 6 to 9 : Copies not stamped — 
Accf.tpance dy Deputy Reoistrar — Effect. — 
Where the Deputy Registrar whose duty is to 
see that all documents presented in the High 
Court arc duly stamped, accepts copies of judg- 
ments and decrees filed with an application under 
S. 81 (a), Government of Burma Act, which 
have not been stamped as required by Arts. 6 
to 9, Court-Fees Act, it is an implied dcci.sion 
that the copies are in order and when an objec- 
tion is raised that it is not in order the applicant 
is entitled to time to furnish the necessary 
stamps, 1961.0,892=1941 R. 294. 

Arts. 6 and 7 . — Notes of judgment furnished 
to parties under the Rules of Practice for the 
guidance of Small Cause Courts arc copies of 
decrees .and require a stamp under Art. 7. 6 

M.H.C.R. App, xxiii. 

This Article is intended to authorise the 
levy of 8 annas in the ca.se contemplated 
under O. 13, r. 9 of the Civil Procedure Code, 
which deals with the rcturnof admitted documents 
43 I-C. 383. A copy of a general power-of- 
attomey pr^uced in Court for verification does 


lot require a Court-fee s amp of annas 8 under 
his Article. (ibid.) 

Art. 7 .--S. 47. C. P. Code, applies to exc- 
Lition of decrees of their lordships of the Privy 
louncil. An order by the frial^ Court, refiisii^ 
) allow costs directed to be paid by their lojfd- 
lips of the Privy Council has the force of a 
pcree and its copy filed with the appeal from 
le order, must bear a stamp of Re. t under 
rt. 7, Coiirt-Fec-s Act. Where, however, the 
>py is under-stamped owing to a bona p(U 
istake, the appellate Court, can under b. 149 . 

. P. Code, allow the appellant to make up fnc 
rficiency and C m condone under S.5. 
n. the period from which the appeal was hM 
ifh an insufficient stamped 

i; I.G. 879= 1937 3 ; 1940 A.M.L.J. 9' » 

of 

ere is nothing in the Civil ® 

in any rule which governs the p 
a Civil Court authorising j|;f an 

:s for supplying copiw required by a 

plication is made ; all that w 

rty is to supply stamps “plied, »» 5 

luired number of copies «ked 

? Court’s duty to furnish the copies 

. 51 M. 599- 
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Number. 


Copy etc — (Contdy 

the executive administration 

of a Division. 

to. [Repealed by Act VIII 
of 1890.] 

*ji. Probate of a will or 
letters of administration with 
or without W’ill annexed. 


[When the amount or value of the pro- 
perty in respect of which the grant 
of probate or letters is made exceeds one 
thousand rupees, but docs not exceed 
ten thousand rupees.] * 

[When such amount or value exceeds ten 
thousand rupees, but does not exceed 
fifty thousand rupees.] 

[When such amount or \'aluc exceeds fifty 
thousand rupees.] 

[Provided that, when after the grant of a 
certificate under the Succession Certi- 
ficate Act,i88g,or under the Regulation 
of the Bombay Code No. V'lII of 1827 
in respect of any property included 
in an estate, a grant of probate or 
letters of adminbtration is made in 
respect of the same estate, the fee 
payable in respect of the latter grant 
shall be reduced by the amount of fee 
paid in respect of the former grant.] 


Proper Fee. 


[Two per centum on such 
amount or value.]* 


[Two and one-half jjer 
centum on such amount 
or value.] 

[Three per centum on 
such amount or value.] 


LEG. REF. 

* This article was substituted by Act VII of 
1889, S. 13 (I). 

* Matters within brackets in column-s 2 and 3 
of Art. 1 1 were substituted by Act \'I I of 1910. 

NOTES. 

Art. 11 : Scope. — The fee prescrilx’d by 
this Article is only in respect of probates or 
letter* of administration, and not in respect of 
the application for probate (for which see Art. 

1 of Sch. II). The Court-fee payable on a 
memorandum of appeal against an order in 
probate proceedings is governed by Art. i, 
Sch. II. Therefore an ad valorem duly on the 
value of the estate need not be levied. 9 l.C. 
538=21 M.L.J. 418. See also 4 C.W.N. 600; 
1935 A. 449. 

Amount or value op the Property. — 

‘ Value ’ means market value and the market 
value of mortgaged property is that of the 
equity of redemption. 6 N.W.P. 214. See 
also 3 C. 736. A person is bound to pay stamp 
duly for probate only on the amount of the 
right, title and interest of the testator in the 
prop>erty bequeathed, too l.C. iii. (Mad.). 
TJie value of an annuity for determining the 
amount of probate fee payable thereon is the 
market value and not ten times the annual 
payment, i Bom. 118. Court-fee is charge- 
able on the value at the date of the application 
for probate and subsequent changes do not 
alter the amount of Court-fee payable. 5 Bur. 
L.'r. 39 =*t 4 EC. 804. The expression, “the 
amount or value of the property ” signifies the 
net value obtained by deduction of the debt 
and expenses from the gross value. 30 l.C. 
958 = 20 C.W.N. 591 ; See also 18 C.W.N. 
121=21 l.C. 502 ; 7 Bur.L.T. 272 = 24 l.C. 
793; I U. 118; 40 A. 279; But see contra 
13 B.L.R. App. 24 ; 24 Cal. 567. The un- 

t. CM . .—206 


certainty of recovering a debt is no ground 
for reducing the proportionate duly payable 
thereon for probate. 24 C. 567. See also 13 
B.L.R. App. 24. But see contra 55 B. 844- 
134 l.C. 7-t9 = 33 Bom.L.R. 864- 1931 B. 419. 
Nor the fact that an item of property is the 
subject of litigation. 24 .M. 241. Where pro- 
perty is not reduced into possession tvhen pro- 
bale is taken out but the right to recover it is 
the subject of suit, the valuation of such profjcriy 
by the applicant at less than Rs. 1,000 may be 
accepted by the Court. 23 C. 577. Where the 
appeal is against a decision only under S. 14 of 
the U. P. Encumbered Estates Act, it falls within 
the scope of .-Xrt. 11, Sch. II, Court-Fees .^ct 
and ad valorem Court-fee need not be paid. 
1940 O.W.N. 862=1941 O- 60=16 Luck. 153. 
Hindu joint family — Death of coparcener — 
Application by survivors for Letters of .Adminis- 
tration in respect of undivided interest of deceased 
— Court-fee to be paid. 1 7 Pal. 342. Property — 

Membership of Bombay Native Share and 
Stock-brokers’ Association — Right of — is not 
property liable to probate duty. 43 Bom.L.R. 
943 - 

Property OUTSIDE BRrnsii India. — Probate 
duly payable, to be calculated only upon the 
property which at the date of the death of 
the testator was in British India. 21 B. 139. 
But see also 4 C. 725. See also 51 P.R. 1902. 

Property over wincii a person has a 
General power op appointment. — Is not hi.s 
‘ property ’ and is not leviable to Court-fee 
under Art. 11 of Sch. 1 . 60 C. 1016=1933 C. 

924 - 

Trust Property is Exempt from Court- 
Fees. — 15 W.R, 45=14 Beng.L.R. 184; ti 
Beng.L.R. App. 39; 33 M. 93=19 M.L.J. 91. 
Where married parlies held property under 
the Code Napoleon, and one of them died, 
it was held that one half of the property was 
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^12. Certificate under the 
Succes-sion Certificate Act, VII 


of 1889. 


In any case 


Proper Fee, 


Two per centum on the 
amount or value of 
any debt or security 
specified in the certi- 
ficate under section 8 
of the Act, and three 
per centum on the 
amount or value of 
any debt or security 
to which the certifi- 
cate is extended under 
S. 10 of the Act. 

Notes. — (r) The amount 
of a debt is its amount, 
including interest, on 
the day on which the 
inclusion of the debt 
in the certificate is 
applied for, so far as 
such amount can be 
ascertained. 

(2) Whether or not any 
power with respect 
to a security speci- 
fied in a certificate 
has been conferred 
under the Act ; and 
where such a power 
has been so confer- 
red, whether the power 
is for the receiving 
of interest or dividends 
on, or for the negotia- 
tion or transfer of the 
security, or for both 
purposes, the value 
of the security is its 
market value on the 
day on which the 
inclusion of the secu- 
rity in the certificate 
is applied for, so far 
as such value can be 
ascertained. 


LEG. REF. 

‘ Substituted by Act VII of 1889, S. 13 (i). 


NOTES. 

chargeable with duty the other half being 
exempted under S. 19-D. 20 C. 575. See 
also 25 M. 515. So also in the case of Letters 
of Administration granted to a Buddhist Burmese 
widow. 50 LG. 54r)=tt Bur.L.T. 258. See 
also under S. 19-D No duty is leviable a second 
lime where full duly was paid on the property 
on the first application. 6 B.L.R. App. 139. 
See also 43 C. 625. 

Railway Provident Fund. — Money stand- 
ing to the credit of a deceased person in Railway 
Provident Fund deposit is personal property, 
that is, an asset of the deceased and if such 
sum exceeds rupees two thousand, it is liable 
to assessment under Sch. I, Art. ii. Inhere 
is no provision in the Court-Fees Act under 
which the party can claim an exemption from 
liability to pay duty. 122 I.C. 322=1933 O. 


(F.B.). See also 6 R. 558=1928 R. 312 * 
4 S. 101. But see 1930 C. 252 and 92 1.0. 
and 1926 N. 306 holding that moneys due 
ler a Railway Provident Fund arc exempt 

n succession duly and pass on to 
1C holder. If a debt has been partly d>schaig- 
duty need be paid only on the amount of the 
mce^of debt srill due and not on tl.e whole 
»unt. 19 A. 129. Court-fee •''hou Id 
1 by a Hindu daughter on an 
certificate in succession to 

«cdcd to her husbands PTP®*^!Mlicati(W. 
f was paid by the latter on her apphcati 

.C. 125«20 C.W.N. ^ Dbut 

rt. 12: “Amount OR im- 

iblc to interpret the Art- 

ralue of any debt or referring to 

ch. I of the individuti 

hing except individuJ j payable »n 

Therefore,, the 

of an application for a success 
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Number. 


*ia-A. Certificate imder (i) As regards debts and securities, 
the Regulation of the Bom- 
bay Code, No. VIII of 1827. 


* 13. Application to the 
[High Court of Judicature at 
Lahore]* for the exercise of its 
jurisdiction under section 
44 of the Punjab Courts 
Act, 1918, for to the Court 
of the Financial Com- 
missioner of the Punjab for the 
exercise of its revisional juris- 


1(2) As regards other property in respect 
of which the certificate is granted — 

I When the amount or value of such pro- 
perty exceeds one thousand rupees but 
does not exceed ten thousand rupees ; 
When such amount or value exceeds ten 
thousand rupees, but docs not exceed 
fifty thousand rupees ; 

IfWJjcn such amount or value exceeds fifty 
thousand rup>ees.]* 

When the amount or value of the subject- 
matter in dispute docs not exceed twenty 
five rupees. 

When such amount or value exceeds 
twenty-five rupees. 


Proper Fee. 


The same fee as would 
be payable in respect 
of a certificate under 
the Succession Certi- 
ficate Act, i88g, or 
in respect of an exten- 
sion of such a certi- 
ficate, as the case may 
be. 


Two per centum on such 
amount or value. 

Two and one-half per 
centum on such 
amount or vlaue. 

(Three per centum on 
such amount or 
value.]* 

Two rupees. 


rhe fee leviable on a 
memorandum of 

appeal. 


LEG. REF. 

* This Article was substituted by Act VII of 
tOCg, S. 13 (1). 

* Columns 2 and 3 of this article were substi- 
tuted by Act VII of 1910. 

* Inserted by the Punjab Courts Act (XVIII 
of 1884), S. 71, as amended by the Punjab 
Courts Act (XXV of 1899), S. 6. 

* The word.s “ High Court of Judicature at 
Lahore ” were substituted for the words " Chief 
Court in the Punjab ” by Act XVllI of 1019, 
Sch. I. 


NOI'ES. 

ficate is to be calculated according to the amount 
of the individual items comprised in the appli- 
cation and not according to the total amount 
of those items. 151 l.C. 262=1934 O. 414. 
The Court-fee is not to be paid in the appli- 
cation for the issue of a succession certificate, 
but on the certificate itself. Therefore, the 
relevant date for calculating the amount of Court- 
fee is not the date when the application for the 
issue of the certificate is made. It is cither 
the dale when the certificate is drawn up or 
the date when the Court passc.s an order that 
such certificate should be drawn up. 160 l.C. 
709=1936 A. L.J. 55=1936 A. 309. 

Application for succession certificate by 
Married sister op deceased — Court-pee. — 
'I'hc married sisters of the deceased are not 
“ dependents *’ us defined in S. 2 (r) of the 
Provident Funds Act. \Vhcrc they are not 
nominees, they can only get the money by 
producing probate, letters of administration or a 
succession certificate, and Court-fee is payable 


on the deceased’s provident fund as being his 
property. 26 .S.L.R. 429=1933 S. loi. See 
also 1939 Sind 52. 

As AMENDED IN Bp.NGAL, Scil. I, ArT. 12. 

CERTinCATE FOR SUM LESS THAN Rs. 1,000 

Sl’BSEQL’ENT EXTENSIO.SS. — DUTV PAYABLE. 

Where the original application, is in respect of 
an amount less than Ks. i.ooo but tlic amount 
is exceeded by a later application. 

Court-fee is payable at 2 per cent, on the 
original certificate and at the enhanced rate of 
3 per cent, under Bengal Act II of 1922 in 
respect of the extensions. 60 C. 1262 = 37 C. 
W.N. 930. 

As AMENDED BY C. P. CoURT-FEES (AMENDMENT) 
Act, 1935, Sen. 1, Art. 12 — AppLicABiLrrY. — 
Where an application for a succession certificate 
relates to several items of debt or securities 
aggregating to more than Rs. 1,000 but no 
single items of debt or security by itself exceeds 
Rs. 1,000, no Ck>urt-fcc is payable in respect of 
it, under Sch. I. Art. 12 of the Court-Fees Act 
as amended by C. P. Court-Fees (Amendment) 
Act, 1935. The Word ‘Any’ occurring in 
that aruclc indicates one out of a number of 
persons or things more than two. 1940 N.L.J. 
495 = * 94 « 4 ‘>o- 

Art. 13 . — .\n application for revision against 
an order refusing to set aside an award is really 
one against the award decree and is chargeable 
with ad valorem fee under Sch. I, Art. 13. 9 
l.C. 388=4 P.L.R. 1911. See also 108 l.C. 382. 
1931 Rang.L.R. 54=1941 Rang. 126 (Reunion 
application from suit under S. 9, Specific Relief 
Act — Court-fee payable is same as on the plaint.) 
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Number. 


diction under Sec. 84 of the 
Punjab Tenancy Act, 1887].* 

14. [Omitted by Government 
of India. {Adap. of India Laivs) 
Order, 1937.] 

15. [Repealed by Act XI of 
1923, Sch. II,] 



When the amount 
or value of the 


Table af rates of ad valorem fees leviable on the inttilution of suits. 


subject-matter But does not 


exceeds. 

exceed 

Proper 

Fee, 

Rs. 

Rs. 

I^. 

A. P. 

t ¥ 4 

5 

0 

6 0 

5 

10 

0 

12 0 

to 

*5 

I 

2 0 

»5 

20 

I 

8 0 

20 

25 

I 

14 0 

25 

30 

2 

4 0 

30 

35 

2 

10 0 

35 

40 

3 

0 0 

40 

45 

3 

6 0 

45 

50 

3 

12 0 

50 

55 

4 

2 0 

55 

60 

4 

8 0 

60 

65 

4 

14 0 

65 

70 

5 

4 0 

70 

75 

5 

10 0 

75 

80 

6 

0 0 

80 

85 

6 

6 0 

85 

90 

6 

t2 0 

90 

95 

7 

2 0 

95 

100 

7 

8 0 

too 

1 10 

8 

4 0 

1 10 

120 

9 

0 0 

120 

130 

9 

12 0 

130 

140 

10 

8 0 

140 

150 

1 1 

4 0 

150 

160 

12 

0 0 

160 

170 

12 

12 0 

170 

180 

»3 

8 0 

I Ho 

190 

*4 

4 0 

190 

200 

»5 

0 0 

200 

210 

*5 

12 0 

210 

220 

16 

8 0 

220 

230 

»7 

4 0 

230 

240 

18 

0 0 

240 

250 

t8 

12 0 

250 

260 

»9 

8 0 

260 

270 

20 

4 0 

270 

280 

21 

0 0 

280 

290 

21 

12 0 

290 

300 

22 

8 0 , 

300 

310 

23 

4 0 

310 

320 

24 

0 0 


320 

330 

340 

350 

360 

370 

380 

300 


330 

340 

350 

360 

370 

380 

390 

400 


24 

25 

a6 

27 

27 

28 

29 

30 


12 

8 

4 

o 

12 

8 

4 

o 


o 

o 

o 

o 

o 

o 

o 

o 


When the amount 
or value of the 
subject-matter But 
exceeds 
Rs. 

400 
410 
420 

430 

440 

450 

460 
470 
480 

490 

500 
510 
520 

530 
540 
550 

560 

570 

580 

590 

600 
610 
620 
630 
640 
650 
660 
670 
6U0 
690 
700 
710 
720 

730 

740 

750 

760 
770 
780 

790 

800 
810 
820 
830 
840 
850 
8^0 
870 
880 

800 


does not 


exceed 

Proper 

Fee. 

Rs. 

Rs. 

A. 

P. 

410 

30 

12 

0 

420 

3 * 

6 

0 

430 

32 

4 

0 

440 

33 

0 

0 

450 

33 

12 

0 

460 

34 

8 

0 

470 

35 

4 

0 

480 

36 

0 

0 

490 

38 

12 

<y 

500 

37 

8 

0 

5*0 

38 

4 

0 

520 

39 

0 

0 

530 

39 

12 

0 

540 

40 

8 

0 

550 

4 * 

4 

0 

560 

42 

0 

0 

570 

42 

12 

0 

580 

43 

8 

0 

590 

44 

4 

0 

600 

45 

0 

0 

610 

45 *2 

0 

620 

46 

8 

0 


630 

640 

650 

660 

670 

680 

690 

700 

710 

720 

730 

740 

790 

8w 

810 

820 

830 

840 

850 

8M 

870 

890 
000 


47 4 

48 o 

48 12 

49 ® 

50 4 
5 * o 


o 

o 

o 

o 

o 

o 


5 > 

12 0 

52 

8 0 

53 

4 0 

54 

0 0 

54 

12 0 

55 

8 0 

50 

4 ® 

57 

0 0 

57 

12 0 

58 

8 0 


4 ® 
0 0 

60 la 0 

61 

8 0 

6a 

4 ® 

63 

0 0 

63 

12 0 

64 

8 0 

4 ® 

0 0 

66 la 0 



LEG. REF. 

* The words or to the Court 


.Tenancy 1901, 


Act, 1887,” were added 

Sch. L 


byS. t 


2125 


ScH. I] 


The Court-Fees Act (VII of 1870). 


When the amount 
or value of the 
subject-matter But docs not 


exceeds 

Rs. 

900 

910 

920 

930 

940 

970 

9B0 

990 

T^OOO 

1,100 

1,200 

1.300 

1.400 
1,500 

1.000 

1.700 

1.800 

1.900 

2.000 

2.100 

2.200 

2.300 

2.400 

2.500 
2, 600 

2.700 

2.800 

2.900 

3.000 

3.100 

3.200 

3.300 

3.400 

3.500 

3.000 

3.700 

3.500 

3.900 
4,000 

4.100 
4,200 
4*300 

4.400 

4.500 
4,600 

4.700 
4,600 

4.000 

5.000 

5.250 

5.500 

5.750 

6.000 

6.250 

6.500 

<5.750 

7.000 

7.250 

7.500 

7.750 

8.000 

8.250 
0,500 

O.750 

9.000 


exceed Proper Fee. 


Rs. 

9 «o 

920 

930 

940 

950 

960 

970 

980 

990 

1,000 

1,100 

1,200 

1,300 

1,400 

1,500 

1,600 

1,700 

1,800 

1,900 


Rs. 

68 

69 

69 

70 

71 

72 

72 

73 

74 

75 
80 

85 

90 

95 
100 
105 
1 10 

**5 

120 


A. P. 

4 o 


o 

12 

8 

4 

o 

12 

8 

4 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 


o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 


2,000 

>25 

0 

< 

2,100 

>30 

0 

< 

2,200 

135 

0 

( 

2,300 

140 

0 

< 

2,400 

>45 

0 

< 

2,500 

>50 

0 

( 

2,600 

>55 

0 

( 

2,700 

160 

0 

c 

2,600 

165 

0 

c 

2,900 

170 

0 

c 

3.000 

>75 

0 

c 

3,100 

180 

0 

c 

3,200 

185 

0 

c 

3.300 

190 

0 

0 

3.400 

>95 

0 

0 

3.500 

200 

0 

0 

3.800 

205 

0 

0 

3.700 

210 

0 

0 

3,800 

215 

0 

0 

3.900 

220 

0 

0 

4,000 

225 

0 

0 

4,100 

230 

0 

0 

4,200 

235 

0 

0 

4.300 

240 

0 

0 

4.400 

245 

0 

0 

4.500 

250 

0 

0 

4,600 

255 

0 

0 

4,700 

260 

0 

0 

4,800 

265 

0 

0 

4,900 

270 

0 

0 

5.000 

275 

0 

0 

5.250 

285 

0 

0 

5.500 

295 

0 

0 

5 750 

305 

0 

0 

6,000 

315 

0 

0 

G.250 

325 

0 

0 

6,500 

335 

0 

0 

<*.750 

345 

0 

0 

7,000 

355 

0 

0 

7.250 

365 

0 

0 

7.500 

375 

0 

0 

7.750 

385 

0 

0 

8,000 

395 

0 

0 

8,250 

405 

0 

0 

8,500 

4>5 

0 

0 

8.750 

425 

0 

0 

9.000 

435 

0 

0 

9.250 

445 

0 

0 


When the amount 
or value of the 
subject-matter But does not 


exceeds. 

Rs. 

9.250 
9,500 
9.750 

10.000 
10 500 

1 1.000 

1 1.500 

12.000 

12.500 

13.000 
>3.500 

14.000 

14.500 

15.000 
>5,500 

16.000 

16.500 

17.000 
>7.500 

18.000 

18.500 

19.000 

19.500 

20.000 

21.000 

22.000 

23.000 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 

30.000 

32.000 

34.000 

36.000 

38.000 

40.000 

42.000 

44.000 
46 000 

48.000 

50.000 

55.000 

60.000 

65.000 
“JO, 000 

75.000 

80.000 

85.000 

90.000 

95.000 
1 ,00,000 

1.05.000 

1 . 10.000 

1.15.000 

1 . 20.000 

1.25.000 

1.30.000 

1.35.000 

1.40.000 

1.45.000 

1.50.000 

1 . 55.000 

J, 60, 000 


exceed Proper Fee. 


Rs. 

Rs. 


p. 

9.500 

455 

0 

0 

9.750 

4^5 

0 

0 

10,000 

475 

0 

0 

10,500 

490 

0 

0 

I 1,000 

505 

0 

0 

>1,500 

520 

0 

0 

12,000 

535 

0 

0 

12,500 

550 

0 

0 

13.000 

585 

0 

0 

13.500 

580 

0 

0 

14,000 

595 

0 

0 

14.500 

610 

0 

0 

15.000 

625 

0 

0 

15.500 

640 

0 

0 

16,000 

855 

0 

0 

16,500 

670 

0 

0 

17,000 

685 

0 

0 

17.500 

700 

0 

0 

18,000 

715 

0 

0 

18,500 

730 

0 

0 

19,000 


0 

0 

19.500 

760 

0 

0 

20,000 

775 

0 

0 


21.000 

22.000 

23.000 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 

30.000 

32.000 


795 o o 
815 o o 
835 o o 
855 o o 
875 o o 
895 o o 

915 o O 

935 o o 
955 o o 
975 o 
995 o o 


34,000 

1,015 

0 

c 

36,000 

>.035 

0 

c 

38,000 

1.055 

0 

c 

40,000 

1.075 

0 

0 

42,000 

•.095 

0 

0 

44,000 

1,115 

0 

0 

46,000 

1.135 

0 

0 

48,000 

1.‘55 

0 

0 

50,000 

1.175 

0 

0 

55.000 

1,200 

0 

0 

60,000 

1,225 

0 

0 

05,000 

1.250 

0 

0 

70,000 

>.275 

0 

0 

75 fO ^0 

1,300 

0 

0 

80,000 

>.325 

0 

0 

85,000 

‘.350 

0 

C) 

90,000 

1.375 

0 

0 

95.000 

1,400 

0 

0 

1 ,00,000 

1 .425 

0 

0 

1,05,000 

1.450 

0 

0 

I,IO,OCO 

1.475 

0 

0 

1,15,000 

1.500 

0 

0 

1,20,000 

1.525 

0 

0 

1,25,000 

1.550 

0 

0 

1,30,000 

1.575 

0 

0 

1.35.000 

1,600 

0 

0 

1,40,000 

1.825 

u 

0 

1,45,000 

>,650 

0 

0 

1,50,000 

‘.875 

0 

0 

1.55.000 

1,700 

0 

0 

1,60,000 

1.725 

0 

0 

1,65,000 

1.750 

0 

0 
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When the amount 
or value of the 
subject-matter But docs not 

exceeds exceed Proper Fee. 


Rs. 

Rs. 

Rs. 

A. 

p. 

1,65,000 

1,70,000 

»»775 

0 

0 

1 ,70,000 

1,75,000 

1,800 

0 

0 

1,75,000 

1 ,80,000 

1,825 

0 

0 

1 ,80,000 

1,85,000 

1,850 

0 

0 

1,85,000 

1,90,000 

1,875 

0 

0 

1 ,90,000 

1,95,000 

1,900 

0 

0 

1,95,000 

2,00,000 

*,925 

0 

0 

2,00,000 

2,05,000 

t ,950 

0 

0 

2,05,000 

2,10,000 

>,975 

0 

0 

2,10,000 

2,15,000 

2,000 

0 

0 

2,15,000 

2,20,000 

2,025 

0 

0 

2,20,000 

2,25,000 

2,050 

0 

0 

2,25,000 

2,30,000 

2,075 

0 

0 

2,30,000 

2,35,000 

2,100 

0 

0 

2,35.000 

2,40,000 

2,125 

0 

0 

2,40,000 

2,45,000 

2,150 

0 

0 

2,45,000 

2,50,000 

2.175 

0 

0 

2,50,000 

2,55,000 

2,200 

0 

0 

2,55,000 

2,60,000 

2,225 

0 

0 

2,60,000 

2,65,000 

2,250 

0 

0 

2,65,000 

2,70,000 

2.275 

0 

0 

2,70,000 

2,75,000 

2,300 

0 

0 

2,75,000 

2,80,000 

2,325 

0 

0 

2,80,000 

2,85,000 

2,350 

0 

0 

2,85,000 

2, go, 000 

2.375 

0 

0 


When the amount 
or value of the 
subject-matter But does not 


exceeds 

exceed 

Proper Fee. 

Rs. 

Rs. 

Rs. 

A. 

.p 

2,90,000 

2,95,000 

2400 

0 

0 

2 , 95,000 

3,00,000 

2.425 

0 

0 

3,00,000 

3,05,000 

2,450 

0 

0 

3,05,000 

3,10,000 

2,475 

0 

0 

3,10,000 

3,15,000 

2,500 

0 

0 

3,15,000 

3,20,000 

2,525 

0 

0 

3,20,000 

3,25,000 

2,550 

0 

0 

3,25,000 

3,30,000 

2,575 

0 

0 

3,30,000 

3 , 35,000 

2, 600 

0 

0 

3 , 35,000 

3,40,000 

2,625 

0 

0 

3,40,000 

3,45,000 

2,650 

0 

0 

3,45,000 

3,50,000 

2,675 

0 

0 

3,50,000 

3 , 55,000 

2,700 

0 

0 

3 . 55,000 

3,60,000 

2,725 

0 

0 

3,60,000 

3,65,000 

2,750 

0 

0 

3,65,000 

3,70,000 

2,775 

0 

0 

3,70,000 

3 , 75,000 

2,800 

0 

a 

3,75,000 

3,80,000 

2,825 

0 

0 

3,80,000 

3,85,000 

2,850 

0 

0 

3,85,000 

3,go,ooo 

2,875 

0 

0 

3,90,000 

3 , 95,000 

2,900 

0 

0 

3 , 95,000 

4,00,000 

2,925 

0 

0 

4,o0)000 

4,05,000 

2,950 

0 

0 

4,05,000 

4,10,000 

2,975 

0 

0 

4,10,000 

4 4 S 

3,000 

0 

a 



SCHEDULE II. 

FIXED FEES. 

ft 


Number. 


Proper Fee. 

I . Application or petition. 

(a) When presented to any officer of 
the Customs or Excise Department 
or to any NLagistrate by any person 
having dealings with the Government 
and when the subject-matter of such 
application relates exclusively to those 
dealings ; 

One Anna. 


NOTES. 

‘'ch. II, Art. 1.— The term “application” 
must be construed to mean a documentary and 
not an oral application. 2 N.VV.P. (H.C.) 418. 

Applications falling within the Article. — 
A petition to withdraw suit on the basis of an 
agreement to compromise. 8 M. 15 (F.B.) ; 
See also 8 W.R. 214. A petition for a new 
trial in a Small Cause Court. 7 B.H.C.A.C.J. 
log. An application for enforcing an award. 
13 C.L.R. 171. Written objections to an 
award being an application to set aside an 
award. 107 I.C. 233. An application for probate 
of a will. 15 W.R.C.R. 40. An appeal against 
an order in probate proceedings. 21 M.L.J. 
481=9 I.C. 538; 4 C.W.N. 600. An appeal 
from order granting letters of administration. 
9 A.W.N. 27. See also 1938 Rang.L.R. 72 = 
1938 Rang. 141. Applications for review of 
interlocutory orders pa.sscd in appeal. 31 A. 
262 = 6 A.L.J. 151*= I I.C. 1000. An appeal 
from an order absolute for foreclosure or sale. 
>4 C.P.L.R. 100. An application to restore an 


dismissed for default of 
deposit is governed by Art. * ^9 

34=36 C.W.N. 564= « 93 a .C. W 

L application for restoration of an ap^aj 

ed for default in payment 

36 C.W.N. 246=1932^^; 641. 6/^ 

^Order for payment of 
for cosU-DSmis^ for revievr 

Ihc same in •in«^-Appl.caUon for ren _ 

,.f« is Rs. a 'li.uj. 

349=194* M. 83d=(>94‘/ 

Art. 1 

A Rbvenub (^wt 
mmissioncr of Jncomc-t^ « 

>r purposes of the Cou . ^ Com* 

ion forcertified copy of 

r W. Sdl n of Urt-reo. AC, 

(«) -- r‘?a^'S”- 
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Number. 


Application or 
{Contd.) 


petition — jor when presented to any officer of land- 

revenue by any person holding tem- 
porarily settled land under direct en- 
gagement with Govcrnmcnt.and when 
the subject-matter of the application or 
petition relates exclusively to such 
engagement ; 

or when presented to any Municipal 
Commissioner under any Act for the 
time being in force for the conser- 
vancy or improvement of any place, 
if the application or petition relates 
solely to such conservancy or improve- 
ment ; 

or when presented to any Civil Court 
other than principal Civil Court of 
original jurisdiction* (* • •] 

or to any Court of Small Causes consti- 
tuted under Act XI of 1865*, or under 
Act XV'I of 1868,* section 20, or to 
a Collector or other officer of revenue 
in relation to any suit or case in which 
the amount or value of the subject- 
matter is less than fifty rupees ; 
or when presented to any Civil, Criminal, 
or Revenue Court, or to any Board 
or executive Officer for the purpose 
of obtaining a copy or translation of 
any judgment, decree or order passed 
by such Court, Board or Officer, or of 
any other document on record in such 
Court or Office. 

(i) When containing a complaint or 
charge of any offence other than an 
offence for which police officers may 
under the Criminal Procedure Code,* 
arrest without warrant, and presented 
to any Criminal Court ; 
or when presented to a Civil, Criminal 
or Revenue Court, or to a Collector, 
or any Revenue-Officer having juris- 
diction equal or subordinate to a Col- 
lector, or to any Magistrate in his exe- 
cutive capacity and not otherwise 
provided for by this Act. 
or to deposit in Court revenue or rent ; 
or for aetermination by a Court of the 
amount of compensation to l>e paid by 
landlord to his tenant. 

'(c) When represented to a Chief Com- 
missioner or other Chief Controlling 
Revenue or Executive Authority, or 


Proper Fee. 


One anna. 


Eight annas 


One rupee. 


LEG. REF. 

* The words “ or to any Cantonment Magis- 
trate sitting as a Court of Civil Judicature 
under Act III of i8f>9 ” were repealed by the 
Cantonments Act (XIII of 18O9). 

* See now the Provincial Small Causes Courts 
Act (IX of 1887) by which Act XI of 1865 was 
repealed. 

* See now S. 25 of the Bengal, North Western 
Provinces and Assam Civil Courts Act (XII of 
1887.) 

* See now the Code of Criminal Procedure 
(Act V of 1908). 


NOTES. 

tax for a copy of an order passed by him and 
a Court-fee of two annas should be paid for the 
application. 1 1 P. 40= 1932 P. 103. A memo- 
randum of objections filed under O. 41, r. 26 
C. P. Code, is not a petition or application 
under Art. i (</) and no Court-fee is chargeable 
thereon. 54 A. .165 <=1932 A.L.J. 149=1932 
A. 526 following 1928 P. 85. But see 105 I.C. 
108. On p<'iitions under Ss. 34 and 74, Trusts 
Act, Court-fees under Sch. 2, Art. i (<f) are 
sufficient. ti O.W.N. 323= *934 O. 118 (2) 
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Number. 


Proper Fee. 


Application or petition — 
{Concld.) 


'[i-A. Application to any 
Civil Court that records may 
be called for from another 
Court. 


2. Application for leave to 
sue as a pauper. 

3. Application for leave to 
appeal as a pauper. 


4. Plaint or memorandum 
of appeal in a suit to obtain 
possession under Act No. 
XVI of 1838, or [the* Mam- 
latdars’ Courts Act, 1876.]* 

5. Plaint or memorandum 
of appeal in a suit to establish 
or disprove a riglit of occu* 
pancy. 

*6. Bail-bond or other in- 
strument of obligation given 
in pursuance of an order 
made by a Court or Magis- 
trate under any section of the 
Code of Criminal Procedure, 
1898, or the Code of Civil 
Procedure 1908, and not other- 
wise provided for by this Act. 


to Commissioner of Revenue or 
Circuit, or to any chief officer charged 
with the executive administradota of a 
Division and not otherwise provided for 
by this Act. 

|(«/) When presented to a High Court. 
When the Court grants the appHcadon 
and is of opinion that the transmission 
of such records involves the use of the 
post. 


1 


• •• 


Two rupees. 

Twelve annas in addidon 
to any fee levied on 
the applicadon under 
clause (a), clause fi), 
or clause (d) of Article 
1 of this Schedule. 
lEight annas. 


[a) Wlicn presented to a District Court, One rupee. 

(A) When presented to a Commissioner Two rupees, 
or a High Court. 

Eight armas. 


• •• 


Do. 


Do. 


LEG. REF. 

‘ Was added by Act XIV of igir. 

* These words were substituted for the words 
“ Bombay Act V of 1O64 ” {to give Alnmlatdar's 
Courts jurisdufion in certain cases to maintain existing 
possession^ or to restore possession to any party dis~ 
possessed otherwise than hy course of Uiw), by the 
Repealing and Amending Act XII of 1891. 

’ See now the Bombay Mamlatdars’ Courts 
Act, rood (Bom. Act II of 1906. 

* Thi.s Article was substituted by Act XVII of 
1914, Sell. The original Article ran as fvillows : — 
“ Bail bond or other instrument of obligation 
not otherwise provided for by this Act, when 
given by the direction of any Court or executive 
authority”. 


NOTES. 

Art. 1, Cl. (d). — No Court-fee is payable 
in respect of a memorandum of objection filed 
under O. 41, r. 26, C. P. Code. The object 
of the memorandum of objection is to give 
notice to the opposite party of the grounds on 
which the finding is proposed to be contested. 
It docs not seek any relief from the Court and 
does not contain any request for any order 
being passed on it. It' can, therefore, hardly 
be regarded a.s an application or petition within 
the meaning of Art. i, Cl. {d) of Seji. II. 160 


. 38 (i)=i936 O.W.N. 113=19360. 180. 
ic judgment governing several suit*— Appels 
in some to High Court and m othera in 
rict Court — Applicalion for transfer of aJI 
:als to High Court for analogous trial— 
irate application and vakalatnama for each 
:al not necessary. I.L.R. ('939) 2 Cal. 264 

or disprove 

-lit of 'occuoancy, the plaint or memorandum 
^pe°a5SrS’a cJur.-fcc of eight ann« 

article. 40 A. 358=*® 

{ C 608 As to case where the 

to'cjcct defendant as being » 
the mere intenrion of K 

cu pancy claimed by the latter, si^ 

Si 

■t. 6^— Security bonds ^if 

claim case, being of Court, 

n given in 6. 49 C. 997- 

vcmed by Sch. vVN. 

101*1925 C. 906 (F B > *5 
M- MXJ. « ■ Ji u.e, 
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Number. 


7. Undertaking under sec- 
tion 49 of the Indian Divorce 
Act. 

8. [Rtp. by the Repealing and 
Amending Act, 1891 {XII of 

1891.3 

9. [Repealed by Act XII of 
1891.3 

10. Mukhtamoina or 
Wakalatnama. 


Proper Fee. 


Eight annas. 


When presented for the conduct of any 
one case — 

(a) to any Civil or Criminal Court lEight annas, 
other than a High Court, or to any 
Revenue Court, or to any Collector 
or Magistrate, or other executive 
officer, except such as are mentioned 
in clauses (6) and (e) of this number. 

(^) to a Commissioner of Revenue, [One rupee. 
Circuit or Customs or to any officer 
chafed with the executive adminis> 
tration of a Division, not being the 
Chief Revenue or Executive .Autho- 


niy. 

{c) to a High Court, Chief Commis- 
sioner, Board of Revenue, or other 
Chief Controlling Revenue or Exe- 
cutive Authority. 

When present for the conduct of any one 
case — 


Two rupees. 


NOTES. 

of the kind described in .Art. 40 or 57 thereof. 
2 C.W.N. 851 (F.B.). Security bonds given 
in pursuance of an order of the Court for slay 
of execution must be written on paper properly 
stamped under the Stamp Act and not on 
plain paper bearing a Court-fee stamp of annas 
8. 43 I.C. 376=21 C.W.N. 1150; 7 L.L.J. 
3.13=1925 E. 552. But see 41 L.W. 482 = ^ 
.Vl.E.J. ii6G (F.B.). 1929 I.. 205, holding that 
the bona must bear Court-fees and no stamp 
under Stamp Act is necessary. .Stamp on 
security bona by receiver pledging immovable 
property. 43 M. 363 = 38 M.L.J. 503. Where 
a security bond is executed by a surety under 
O. 41, r. 5, 6, C. P. Code, it is liable to a Court- 
fee under Art. 6 of Sch. II, Court-Fees .Act, 
and to stamp duty under .Art. 57, Sch. I, Stamp 
Act. This applies only in relation to deeds 
executed in the mofussil. 1933 L. 1004 ; 1934 

L. 138 and 1931 O. 99 (S.B.) Foil. 1931 A. 189 
Not foil. 30 S.L.R. I ; 1936 Sind 41. Security 
bond for the production of attached livestock is 
a bond given in pursuance of an order made 
by a Court within Art. 6 and the stamp leviable 
on such a bond is under Court-Fees Act and not 
under Arts. 15 and 57 of the Stamp Act. 37 

M. 17—20 I.C. 775*24 M.L.J. 637. 

A bond executed by a surety in accordance 
with S. 55 (4) of the C. P. Code, undertaking 
that the debtor would file a petition within a 
month to be declared an insolvent and that he 
would appear in any proceeding whenever 
called upon, need only be stamped with a 
Court-fee of annas eight under Art. 6 of Sch. II, 
of the Court-Fees Act. As it imposes only a 
personal obligation and docs not hypothecate 
any movable or immovable property, Art. 57, 

G.C . M .— 267 


01 .'icn. 1 ot the Sl.-unp .\ct ha.s no application 
to It. 14 L. 284=1933 L 89 (F.B.). .SVr 
abo 143 I.C. 12 (Lain). .A surety bond given 
m pursuance of an order under S. 55 (4) of the 
r. Code, m which ihc surety incurs only a 
personai obligation falls under Art. 6 of the 
Second schedule ; it is not chargeable wiili 
duty under the Stamp .Act also. (117 in 
226; 53 C. loi and 141 LC. 301, Foil ; 81 I C 
772 and 132 LC. 225, Not Foil.) ,43 i.Q 
12 = 34 P.L.R. The Article docs not lay 

down that it is illeg.il for the Court to accent a 
^rsoiiM surety in proceedings under S. 55 (4) 
C. P. C^dc on oral stafemenUt mads before it 
or that It IS obligatory to take a bond in writing. 
1937 1 ^. 772. Ex parte decree in small cau^ 
suit— Application to set aside- -Stamp duty on 
the secunty bond. See 58 M. 687=io2<; Vf 
380 = 68 M.L.J. 466 (F.B ). ^ 

Art. 10 .— .A power to a vakil authorising him 
to present an application for copies to Collector 
falls under article and does not require to be’ 
stamped undcT Art. 50 of Sch. I of Stamp Act 

>4[> (F.B.) ; 33 A. 487 = 9 I.C. 617^ See 
abo 15 LC. 122 = 202 P.L.R. 1912 (FB) - / 

P. 255=1926 P. 246. 40 C.W.'N. 1^0.' Th? 
High Court has no inherent jurisdiction to 
consolidate Civil Revision Petitions in cases 
deposed of by a single judgment of the lower 
Court, so as to enable the party to file one 
vakalat m the petitions and pay one process 
lee lor the common respondents. 53 Af 362 
-58 -VLL.J. 521 = 1930 M. 381 (F.B.). .9^, 

53 M. 248.-58 M.L.J. 5»o=i93o M, 076 

a plaintiff sued to avoid a document executed 
dunng hu mmoniy, ail that was necessary fo 
mm w.!* to ask that the document he declarer 
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II. 


Number. 


1 1 . Memorandum of ap- 
peal when tlic appeal is not 
*[* * * « '» « 
*J from a decree or an 
order having the force of a 
decree, and is presented— 


LEG. REF. 

* I he words “ from an order rejecting a 
plaint or'* were omitted by S!' is*-, (Sch. 4) of 
the Code of Civil Procedure (Act V of 1908.) 


Civil Court other than a 
High Court, or to any Revenue 
Court or Executive Officer other 
than the High Court or Chief Con- 
trolling Revenue or Executive Autho- 
rity. 

(A) to a High Court or Chief Com- 
missioncr, or other Chief Controlling 
Executive or Revenue Authority. 


Proper Fee. 


Eight annas. 


Two 


rupees 


NOTES. 

t<) be void against him and the suit need not be 
treated as invtilving a prayer for consequential 
rrhrf. namely, the .setting aside of the document. 
I t R. G(). As to memo, of appearance, see 35 
(-W.N. I if)(). 

Art. 11 : ScoPK OF Articu'-. — An order in 
probate proc<*eding.s has the force of a decree 
an<l so Art. 11 is not applicable to an appeal 
therefrom. ■2\ M.L.J. 481^9 I.C. 538. See 
also 1938 Rang.L.k. 7a 1938 Rang. 141 

also an order under O. 21, r. 50 (2). C. P 

Code, to lUir.L.'F. 42 331.0.429; 37 C.\V.N 

227 ; also an orthr under O. 21, r. 9<). C. P 

Code, to B. 238: 8 C. 720: 29 M. 172 

I hough decision under .S. 47 of the C. P. Code 
is a decree, an appeal therefrom should be 
stamped under this article by a Notification 
rrf the Gt)vcrnor-Gencral. The Madras Court- 
F<*cs .Act rernoNTS all doubt.s by specially including 
orders under .S. .p and S. 144 of the C\ P. Code. 
An applicati«>n by way ol restitution under 
•S. I I j. C. P. Code, is one under .S. 47 and 
beiuc an appeal from an orrlcr on such appli- 
tatiem would be thargcabic with Court-fe'cs 
uikUt iliis article under tl»e Go\-crnmcnt Nofi- 
lifaiion. 11 C.L.J. 541 =6 I.C. t25 : 41 C.W.N. 
L ')7 *937 LI. 152. See al^o 20 M. 448; 8 A. 

343 ; 21 C. 340 ; tH N.L.R. 13 1922 N. 62 : 

39 I.C. G40 2! C.W.N. 34.J ; 1938 Rang.L.R. 

635; 42 C.W.N. 132; 17L.W. 623 1923 M. 

270 ; 107 l.Ch 491 1928 L. 143. ihit see 

contra in 8 R. 27T 1930 R. 241 ; 1923 A. 137 

= .f7 .A. 98 [19 A.L.J. 771, overruled : 1922 A. 
223 ; 1922 .A. 238 and 1923 P. i (F.B.). Foil.) 

40 Bom.L.R. 416 = 1938 Bom. 320 (Isxeeuting 
Court ascertaining mesne profits and making 
order for its rerovrry — Art. 1 1 applies and 
Court-fee stamp is Rs. 2.) .So also ati appeal 
against an order directing the mortgagee svho 
obtained a decree for sale, to pay out of the 
sale proceed.s a certain amount as interest due 
to a prior mortgagee decree-Iiolcler. 4 P, 294 = 
1923 P. 377=92 I.C. .J74. The matter of an 
is.suc of a personal <lecrce against the jiidgmenl- 
debtor for balance due to deerce-holdcr after the 
sale of the nu)rtgage property in execution of a 
mortgage decree falls under S. 47, C. P. Code 
and the fee chargeable on an appeal from an 
order pas.sed on an application for personal 
decree is limited to amounts chargeable under 
Art. II. 164 I.C. 639=1936 R. 352. The 


directing of the Lower Court to rc-admit a 
case IS an order not having the force of a decree 
and an appeal therefrom is to be stamped under 
the article. 21 A. 178=1898 A.W.N. 23. 
So also an appeal from an order under S. 104 
(f), C. P. Code. 9 L. 380=1928 L. 137; 50 
A. 128=25 A.L.J. 741. See also 1927 A. 771 ; 
6 Luck. 703= 1932 O. 282 ; 1929 C. 369 (appeal 
from an order refusing to set aside award) ; 
1929 L. 367 (revision against an appellate 
order setting aside award). So also an appeal 
against an order of remand. 1933 O. 191. 
So also an appeal to the High Court from an 
order of the District Judge under S. 214 (now 
S. 235) of the Companies Act. 17 A. 238. 
An appeal against an order dismissing an appli- 
cation for the ascertainment of mesne profits 
must be stamped with an ad valorem stamp on the 
amount claimed. 3 P.L.J. 101=43 I.C. 489. 
But see also 40 Bom.L.R. 416=1938 Bom. 320. 
.So also an appeal from an order granting appli- 
cation for final decree in a mortgage suit. 27 

0. C. 225 84 I.C. 742=1925 O. 102; 130 

1. C. 98-1931 N. I (F.B.). Also an appeal 
from order rejecting a plaint for non-payment 
of Court-fec. 67 I.C. 901=3 L.L.J. 237. See 
also 1929 P. 615. Any appeal from any order 
connected with the order granting final decree 
must pay Court-fees as in any other appeal 
from a final decree. 1928 N. 146 (35 A. 476 
and 22 Bom.L.R. 81 1, Foil.) But see 1928 N. 

33. See also the cases cited below. An appeal 
against an order directing after contest that a 
final decree shall be pa.sscd in a mortgage suit 
should be treated only as an appeal against an 
order, and not as an appeal against the final 
decree in the suit for the purpose of the payment 
of Court-fee. 53 M. 155= * 93 ” 

M.L.J. 718. See also 130 I.C. 98= > 93 ' N. J 
(F.B.K Where a .second appeal drxided 
under the provisions of S. 98 (2), C. P. Code, 
and an application having been made under 

the amended cl. 15 of ® 

certificate the same was refused and ag^njt 
that refusal an appeal wm preferrt^. 
that the Court-fee was chargeable in the meiTU^ 


randum of appeal under Art. n (*) ol 


Second SchedGre of the Court-Fecs Act. 5 ^ 

482=117 I.C. 595*>9«9 C. 575 - An appr^ 

from an order under O. 21, r. 5 ®. 

Code is an appeal from an ongma d<xrec 

and not a Civif Miscellaneous A^al an 

leviable to ad va/orem_Court-fcc. ^ 53 
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Number. 


12. Caveat 

13. Application under Act 
No. X of 1859,* section 26, or 
Bengal Act No. VI of 1862,* 
section 9, or Bengal Act No- 
VIII of 1869,* section 37. 

14. Petition in a suit under 
the Native Converts’ Mar- 
riage Dissolution Act, 1866. 

13. [Repealed by Act V of 
igoS.j 

16. [Repealed by Act VI of 
1889. 5-. lU (I)]. 

1 7. Plaint or memorandum 
of appeal in each of the 
following suits 


Proper Fee, 


Five rupees. 
Do. 


Do. 


Do. 


LEG. REF. 

* Act X of 1839 was repealed by the Bengal 
Icnancy Act (VIII of 1885) in those portions 
of the Lower Provinces to wliich that Act extends 
and in the Choia Nagpur Division (except 
Manbhum and the Tributary- Mahals) by the 
C'hota Nagpur Landlord and Tenant Procedure 
Act, 1879 (Bengal Act I of 1879), in the Province 
of Agra by Act XVIII of 1873 ; and in the 
Central Provinces, by the Central Provinces 
Tenancy Act, IX of 1883. 

■Bengal Act VI of 1862 was repealed by 
the Bengal Tenancy Act (VIII of 1885), so far 
as it affected those portions of the Lower Pro- 
vinces to which that Act extends ; and in the 
Chota Nagpur Division (except Manbhum and 
the Tributary Mahals) by the Chota Nagpur 
Landlord and 'lenant Procedure (Act I of 1879). 

■ Bengal Act \'II1 of 1869 was repealed by the 
Bengal 'tenancy Act (VIII of 1885.) 

NOTES. 

Code, for it expressly excludes from its purview 
appeal “ from a decree ” or an order having 
the force of a decree ” and it is distinctly laid 
down in sub-r. (3) of R. 50 of O. 2t. that where 
the liability of any person has been tried and 
determined under .sub-r. (2), the order made 
thereon shall “ have the same force and be 
subject to the same conditions as to appeal or 
otherwise as if it were a decree.” The wording 
of this rule is veiy wide and the word ” otherwise” 
here means ” in all other respects.” An appeal 
from such an order is govern^ by Sch. I, Art. 1 
under which the Court-fee is payable is ad 
valorem on the subject-matter in dispute. 33 
P.L.R. 565* '934 L. 958. See also 1939 Sind 
161 (F.B.). Where an appeal is directed against 

the order of remand it should be filed as a 
miscelhaneous appeal under O. 43, r. i (a), 
C. P. Code, and a Court-fee of Rs. 2 is payable 
a.s on a Civil Miscellaneous Appeal. 144 I.C. 
967=10 O.W.N. 143=1933 O. 191. Tljii 
article applies to appeal under Rules of Madras 
amendment Relief Act. I.L.R. (1941) 
Mad. 935 ^53 L.W'. 637-* 1941 M. 639=. 

(19.41) ' M.L.J. 721. See also 1941 A.W.R. 
(H.C.) 59= '94* A.L.J. 109 (Order of 
special judge under U. P. Encumbered Estates 


Act (Ss. 9 and 13) rejecting written statement 
by creditors. See 1937 A.L.J. I373=(jq38) 
A.W.R. (H.C.) 22 (RB.) ; ^7 AAV.R. 932 

= '93« All. 14; 1938 O.W\N. 1221 = 1939 
O. .J37. An order under S. 5 (i) of the U.P. 
.Agncultunsls’ Relief Act, has not by itself the 
force of a decree and is not capable of execution 
by itself. It is an order passed in the suit and 
should be considered to be interlocutory’. On 
an appeal from such an order ad valorem Court- 
fee need not l>e paid. 1937 ,\.W.R. 1223-- 
■937 A.L.J. 1212. See abo 1936 R.D. 236. 

As AMENDED tN MaDRAS, ScH. II, ArT. II.— 
An order rgeeling an application under O. 20, r. 12, 
C. P, Codty asking for an inquiry into future' profits^ 
which has been left open in the decree in tlie 
suit, and for an order directing the defendants 
to oay the amount found due, is not a decree 
M defined by S. 2 (rf), C. P. Code. An appeal 
from the order rejecting the application, which 
cannot be regarded even as an order having 
* r ^ decree, has to be valued for purposes 

of Court-fee under Sch. II, Art. 1 1 of the Court- 
Fees Act, as amended in Madras, and a Court- 
fee of one ruMe is sufficient. The appellant 
cannot be ordered to estimate the amount at 
which he values his relief and to pay an ad 
val^m Court-fee on the figure slated by him. 40 
L.W. 652=1939 Mad. 667 = (1939) 2 M.L.i! 356 
J^TT 'n Bihar and 

Orissa), Sch. II— .Applicability— Appeal from 

decree under O. 20. r. 12 (2), C P Code- 
Proper Court-fee. 18 P.L.T. 864. 

Art. 12.— A petition by which a party upon 
whom citation ha^ been issued, opposes 
pint of probate is not a caveat and nerd not 
^^stamped as such. 36 I.C. 38 = 20 C.W.N. 

Art. 17 T AppLiCADiLtTY— M emo, of Cross- 
omECTiONs.— Court-fee on memo, of cross- 
objections should be paid ad valorem under Art. 

I, ocli. I and not as under Sch. II, Art. 17 
w the word “ cross-ofocciion is to be found only 
m Art. I, Sell. ! and not in Sch. IL Art 
•933 p. 528. But sec 1934 A.L.J. 743=, Jo. 

ifi P r* D ^ Court-fee of 

R3. 10. 36 P.L.R. 104= 1934 L. 865. * 
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Number. 


Proper Fee, 

(i) to alter or set aside a 


Ten rupees. 

summary decision or order of 
any of' the Ci\il Courts not 
established by Letters Patent 
or of any Revenue C-ourt. 

• 44 




NOTES. 

Art. 17 (i) : Sun to set aside Summary 
Order. — A plaitu in a suit under O. 21, r. 63, 

0. P. Code, is ijovcrncd by this article. 26 

C.VV.N. i2G=^i<) 22 C. 166: (>4 l.C. 49; 3 P. 
L.T. 832 1923 P. 152; 22 l.C. 676.= 1913 

U.B.R. 181. See aho 6 A. 341: 6 A. 466; 

I938 0 .\V.N. i(ii8 : 31 P.R. 1897 ; 35 C. 202- - 
35 I.A. 22 : 10 B. (no. A suit to cancel the 

order on ibe dairn [)etition. to declare the 
plaiiiiifT's title to tin- properly, to rai.se the 
attaclirneni and to obtain a prrmane-nt injunction 
against tlie execution being contimted to sale 
is in substance r»ne to avoid the attachment 
and Court-fee was payable under /\rt. 17 of 
Sell. II of tile Court-Fcc-s Act. (14 .M.L.J. 368 

-1932 M. 439: ;,6 M. 7t() 144 l.C). 243. 
See also tlic Pri\y C'ouncil decision in 35 I.A. 
22 35 C. 202. The \alue for purposes of juris* 

diction in sue li a case is the value of the land 
under Cl. (v). 64 M.L.J. ",68 i()33 M. 439. 

When a claim or objection to atiadimcnt has 
been made uiuler O. 21. r. ",8. C). P. Code, a 
suit for a bare <ledarati«in under C. 21, r. 63, 
will lie. In sudi a suit the proper Court-fee 
payable is Rs. iti and tlio valuation of the .suit 
for Court-fee an<I the valuation thereof for 
jurisdiction will always be difTiTenl, the valuation 
for the latter purpfise being the value of the 
attached properties. 12 R. 670 1934 R. 33 ^; 

43 C.VV.N. 30 72 C:.L. I. 321) - 1941 Cal. 28 ; 

18 Pat. 323 20 Pai.I.. r. 710 -1939 P. 37 »- 

A suit under O. 21. i. 103. C. P. Code, though 
the plaintin claims possession of property ol 
which he had been dispos.scs.srd, neverthclc.ss 
falls under Art. J7 of Sch. II. The restoration 
of possession is iinplidt in the .setting aside of 
the executing Court's order. The consequen- 
tial relief in substance is not one to seek pos- 
session but reversal of the cx<eufing Court’s 
order. 1938 N.L.J. 107- 1938 Nag. 300. 

A suit for cancellation ol a certificate which 
was .signed by the certificate offuer under S. 6 
of the Public Demands Recove ry Act, comes 
within Art. 17. C:!. i of Sch. II, and only a 
fixed Court-fee is pay.ablr. 44 C.VV.N. 233 = 
1940 Cal. 213. A suit under Madras Act 
(XXVI I of 1860J to contest the award of a 
Settlement Officer falls within this c lause. 4 M. 
204. The prop<-r Court-fee payable on an 
application under S. 84 of (he Madras Hindu 
Religious Endowment.s Art (11 of 1927) is that 
fixeci by Art. t7-A (t) of the Madra-s CJourt- 
Fccs (Amendment) Act. 1922. and not that 
fixed by Art. 17 (i). ’Hie Board of Commis- 
sioners for Hindu Religious F.iidowments is not 
* Civil Court ’ under Art. 17 (i) of the Madras 
Court-Fees (Amendment) Act of 1922. 113 

1. C. 88=^1929 M. 32. But see 1929 M. 334. 
The Court-fee payable on such petitions under 
S. 84 {2) is Rs. 15, the fee prescribed in Art. 17. 


52 M. 388=1929 M. 334. Arts. 17-A and r7-B 
cannot be regarded as parts of Art. 17 but only 
as new articles. 1929 M. 334=52 M. 388 
(1929 M. 32, Diss. from.) See also 68 M.L.J. 
3^7 : 68 M.L.J. 329 ; 68 M.L.J. 280. 

Madras Amendment — Sch. II, Art. 17-A. — 
Art. 17-A (i) governs only cases where no 
conscquenlia! reliefis prayed for. If as incidental 
to his remedy by way of partition, a plaintiff 
contents (hat a mortgage executed on the joint 
family property is not for family purposes, it 
cannot be said that the suit is one which no 
consequential relief is prayed. 1938 M.VV.N. 
131 = 1938 M. 474. Where a suit for a decla- 
ration without consequential relief is instituted 
in the first instance in a District Munsiff’s 
Court, but it is later transferred to a Subordinate 
Judge’s Court for trial by that Court, along 
with another suit in that Court, and disposed 
r»f there, an appeal against the decree passed 
in such suit must be stamped with a Court-fee 
stamp of Rs. 100 and not Rs. 15. The decree 
appealed against is a decree of a .sub-Court ; 
the fact that the suit was originally filed in the 
Court of the District Munsiff cannot make it a 
decree of that C’ourt for purposes of coqrt-frc 
under Art. t7-A of Sch. II of the Court-Fees 
Act. I.L.R. (1940) Mad. 646=51 L.W. 228= 
1940 Mad. 3O3 = (1940) 2 M.L.J. 425. Decree 
against temple in suit on promi-ssory note by 
hereditary trustee — Suit by worshippers to 
declare not binding on temple as being collusive 
— I rmplc and trustee made defendants to suit 

Court-fee payable. 53 L.W. 3 M=(t 940 ' 
M.L.J. 414. Suit for partition by Hindu 
coparcener — Prayer for account of family pro- 
perly — Court-fee payable. ( 194 °) * 

(F.B.). See also 46 L.W. 484=1937 Mad. 876 

-r.(i937) 2 M.L.J. 616. Suit by creditors under 
S. 53, Transfer of Property Act— Court-fee. 
1939 M.VV.N. 778. Co-operative Societies Act, 

S'. 42 (2) (A)-Ordcr of liouidator under- 
Suit to declare null and void-Court-fec payable. 
(1937) I M.L.J. 640. * >0 

Madras Amendment— Sch. II. Art. ' 7 *B- 
The word “estimate” m Art. Sch. I 

of the Court-fccs Act (as amended m 
involves the idea of approximation and ca 'not ^ 

interpreted as meaning 

Where in a suit to recover a sum of R.s. lo ^ 
and odd from the defendant as « ^’’“rSt 

from and out of certain “lu! no 

money, the plaintiff ehe 

charge, and the plaintiff appeals agaim^je 

decrTe declining to give a ^^^hich are 
to get a charge on the at Rs. 

valued in the memorandum 
9,500 it cannot be said I* 

of valuation so as payable 

of the Court-Fees Act. The G)urt lee par^^^^ 

on the memorandum of appeal u 
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Number. 


Proper Fee. 

(ii) to alter or cancel any 
entry in a register of Uic names 


Ten rupees. 


of proprietors of revenue pay- 
ing estates : 




(iii) to obtain a declara- 


Ten rupees. 


tory decree where no conse- 
quential relief is prayed : 





NOTES. 

which would be payable under Art. i. Sch. I, 
on the sum of Rs. 9,f)00 which is ihe value 
placed by the plaintiff on the property over 
which the charge is claimed. 54 L.W. 526 - 
(1941) 2 M.L.J. 774. The appellants were 
executants of three promissory notes on which 
suits were instituted. Two of the notes were 
executed by them simply in their personal 
capacity while in the third there was a reference 
to a trust in the body of the instrument, thoujfh 
the appellants had not signed as trustees. In 
all the three suits the claim was against the 
appellants in their personal capacity and decrees 
were passed rendering them personally liable. 
The appellants prehrred .second appeals and 
contended that as the debts had been contracted 
for trust purposes they should not be made 
personally liable, and that the decree should 
have been against them as trustees and against 
the trust property in iltcir hands. The appel- 
lants claimed that the appeals were incapable of 
valuation and that they were only liable to 
Court-fee under Art. 17-H of Sch. II of the 
Court-Fees Act as amended in Madras and 
that no ad valorem Court-fee was payable. Held, 
that the api>cl)ants wi-re seeking to get rid of 
their liability to the extent of both their persons 
and properly in respect of the amounts decreed 
against them, and it could not therefore be 
said that the subject-matter of the appeals was 
incapable of valuation so as to permit Clouri-fee 
being paid under Art. 17-B of Sch. II of the 
Court-Fees Act as amended in MadraN and 
that therefore Court-fee must be paid ad valorem. 
on the value of the decree in each suit. 52 L.W 
9‘>3' = (*94o) 2 M.L.J. 946 1941 Mad. 313. 

A suit under S. 112 of die Nladras Estates Land 
Act is not a suit in which it is not possible to 
estimate at a money value the subject matter 
in dispute ; and therefore Art. 17-B of the Court- 
Fees Act as amended in Madras cannot apply 
to .such a suit. An appeal by the landlord 
against a decree in a suit filed by the tenant is 
not also governed by .Art. 17.L1! The value 
of the subject-matter in such a suit or appeal is 
not more than (he annual rent the recover)' of 
which is resisted, and ad valorem Court-fee must 
be paid on such amount under Sch. I, Art. 1. 

l.L.K. (1937) Mod. 98o=rjp37 Mad. 786 = 
(1937) 2 M.L.J. 347. Decree-holder purchaser 
obtaining symbolical delivery of part of house — 
Suit for partition and possession against another 
purchaser in ph>'8ical possession — \'aluaiion — 
Court-fee. 1939 M.W.N. 303=*(»939) « M.L.J. 
331. Suit for possession of oilice of member and 
nianagcr of school committee — Valuation — Court 
fee. >939 M.W.N. 7aoa»(i93q) 2 .M.L.J. 226. 

BounAY Auendment, Sch. II, Art. 17 (ni). — 


Applicability — Suit to set aside prior decree in 
suit for partition and for fresh partition of all 
properties— Court-fee payable. I.L.R. (1941) 
Kar. 102. 

Bihar and Ohi^ Amendment, Sch. C. .Art. 
1 7 (i'h) Applicability and scope— Hindu widow 
—Alienations by— Suit by reversioner to declare 
invalid— Application for and granting of interim 
injunction to restrain further alienations by 
widow— Couri-fec payable. 20 B.L.T. 855. A 
.suit by a defeated claimant under O. 21, r. 63, 
C. P. Ck>de, for a declaration of bis title' to the 
proj)er>y in suit, and for a permanent injunction 
on the defendant so that no delivery of p<»ssession 
of the property in suit may take place, and to 
prevent the defendant from taking any illegal 
action whatsoever to the detriment of the 
plaintiB, is govemed for- purposes of Court-fee 
by Sch. II. An. 17 (i) of the Court-Fees Act 
as amended in Bihar and Orissa and the C^urt- 
fee payblc is that prescribed by that article 
and not ad valorem Court-lee. 193 I.C. 782. 

U. P. Amendment. Sch. II. .Art. 17 (i ). — See 
1941 Pat. 174 21 P.L.T. 1019: 193 I.C. 782. 

Art. 17, Cl. (iii). — iVc Cl. fi) of Art. i7-.A 
of Madras Act. 

CROss-onjKcnoN in »eci.aratory surr— Ad 
VAI-ORF-M Court-fees, if Pavauee. — A cross- 
objection in a declaratory suit where no other 
relief is asked for, dors not require ad valorem 
Ciourt-fres. The C>)url-fccs .Act la)^ down the 
principles for Court-fees and the Schedules 
merely apply tJiose principles in detail. The 
principle of the Act to b<' deduced from S. 7 
is that ad valorem Court-fee are not to be charged 
in a declaratory' suit where con.scqucnlial relief 
u not pravt'd for. On that view, the omission 
of the words “ cross objection ” from Schedule 11, 
Art. 17 (in) is a mere clerical error and it is' 
no doubt intended that by a memorandum 
of appeal a cross-objection should also be included 
A cross-objection and an appeal are very inti- 
mately connected and there is no essential 
diflercncc from the point of view in Court-fee 
between the one and tlie other, and there w no 
reason why a person who files a cross-objection 
should have to pay ad valorem Court-fee, whereas 
il he filed an appeal instead of a cross-objection 
he will not have to pay Court-fee. 152 I C 

196=1934 A.L.J. 743= '934 A. 728. Bui 'se'e 
'933 O. 528, contra. 

Suits for Deci.aration where no Conse- 
QUENTIAI. RELIEF 15 PRAYED. — Where a plaint 
or a memorandum of appeal asks only for a 
pure declaration, the Court in calculating 
Couri-fces cannot go into the question whe- 
ther he should also have asked for consc 
qucniial relief. The cffcci of failing to ask 
consequential relief b for the final decision 
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NOTES. 

of the Court. A fixed fee under article is 
sufficient. 27 C.W.N. 972=1924 C. 183. See 
also livi I.C. 750= '936 O. 317; 193! A.L.J. 
23.S ' 93 ' A. 369; 32 P.L.R. 745; 1932 

A.I.-.J. : 1932 A. 560: 1932 A.L.J. 165 = 

1932 A. 316 ; 1933 A. 4O8 (F.B.) ; 43 P.L.R. 

i()() (F.B.). .A suit solely to declare that a sale- 
deed executed by the plaintiff is void and in- 
operative against him, on the ground that he 
wa.s made to execute it because ol' coercion, un- 
due influence and fraud falls under this Article. 
9 O.W.N. 440 138 I.C. 147. The plaintiff 

who was not a party to the deed sued to have 
it declared null and void. There was no 
prayer for the document being delivered up 
after cancellation. Held, fliat the suit was one 
for a mere declaration and was leviable to 
Cotirt-fee on that ba.sis. 141 I.C. 798=10 
O.W.X. 19 1933 'lb- See also 163 I.C. 

462 1936 Pesh. 140; 1941 Rang.L.R. 387= 

19JI Rang. 289; It) O.W.N. 133=142 I.C. 
899 ‘<>33 O. 127; 140 I.C. 191 =1932 
A. 318 J932 A.L.J. ifif,. But rre 63 M.L.J. 

7G4 139 I.C. 317=1932 M. 805, holding 
that a party cannot alter the nature of the suit 
or its eventual rlffct by wording the plaint as 
one for a declaration and that a suit for pos- 
session or cancellation ol decree cannot be framed 
as one for declaration and that the decree wa.s 
not binding on tlic plaintiff in order to pay 
a .smaller Cloiirt-f'ce. Even where relief is prayed 
for it may be a mere surplusage in which case, 
the suit may he stamped as a mere declaratory 
suit under this artic h*. 3 P. 7«)5 - 80 I.C^ 655 

I92f, P. 44. A suit to declare that a previous 
declar.itory don ee is not binding on the plaintiff 
on ground of fraud, is govcrn<“d by article because 
no consrcpiential relief is needed or sought for. 
3f, I.C. 797 12 C’.W.N, 375. Where the 
plainiifl merely asks for a declaration that the 
previous decree- is not in any way binding upon 
him and is altogeiljer void and incflectual. liis 
.suit is one for obtaining a declaratory decree 
only and falls under Art. 17 (3), Sell. II. (1931 
A. 389 : 1932 .\. f,6o ; 1932 A. 318 and 1933 
A. 3r)0. Rel. on : '932 A. 48f> (F.B.), Expl.) 

1933 ,\.l..l. 873 1933 A. 488 (F.B.). See 

also 1937 O.W..\. 1186=1938 Oiiclh I (F.B.). 
1941 O.W.N. 1107=19.11 (XA.803: 1941 L. 130 
(Plaintiff not being a party to pre-vious decree) ; 
1940 O.W.N. M2I. \ suit by a rever- 
si(»ner tor mere drcl.aration that convey- 
ance by a Hindu widow is void in respect 
of anything beyond her 
comes und«-r this article. 70 
also 24 C. 833 : 12 M. 234 ; 

41 L.W. 702 = 88 M.L.J. 327 
For a similar suit where a prayer for the appoint- 
ment of Receiver is addc'd, ecc 98 I. Cl. 29= 1928 
M. 678 =-51 M.I,.J. 87 and other cases cited 
under S. 7. CH. (iw) (c). A suit for bare decla- 
ration that a decree is ineffec tual and not binding 
on the plaintiff comes under the article. 30 C. 
788; 20 B. 738. See flho 34 O.W.N. II29J 

also a suit for dec laration that a certain document 
was null and void where the plaintiff wa.s not a 
party to it. 10 O.W.N. 19=1933 O. 116; 
also a suit by a member of a joint Hindu family 
for declaration that an alienation made by a 
managing member is not binding on him. 7 
134 ; 78 I.C. 782 ; 1925 L. 90. Suit for 

declaration that plaintiff is the real owner of 


life inlerest 
P.R. 1877. See 
I'jO I.O. 4 -) 4 = 
'935 M- 3 « 8 - 


a decree obtained by the defendant against 
another and for transfer of the decree to him 
I P.R. 1911 = 17 P.L.R. igri. Also a 

suit for declaration that the plaintiff is 
entitled to certain sum of money held in 
Court deposit by the receiver appointed 
under S. 146, Cr. P. Code. 1933 P. 224= 
12 P. 261 = 14 P*L-T. 113. Also a suit for a 
declaration that plainti^s were occupancy 
tenants and not tenure-holders and that the 
survey entry describing them as tenure-holdcn 
was wrong. 4 P.L.J. 302 = 50 I.C. 298. Also 
a suit for declaration that certain property 
belongs to the plaintiff and is not liable to be 
sold in execution of a mortgage decree to which 
he is not a party. 85 I.C. 349=1925 O. 500. 
Also a suit for declaration that the entire family 
property in the hands of the plaintiff as the 
head of the joint family belonged equally to the 
plaintiff and the defendant and that certain 
documents executed by certain deceased members 
of the family did not affect the Jointness of the 
family. 1932 A.L.J. 466=1932 A. 560. Also 
a suit for declaration that a deed of gift exe- 
cuted by the judgment-debtor is fictitious and 
void and that the property caused by it is capable 
of being attached and sold. 130 I.C. 344= 
1931 O. 72 ; 1933 A.L.J. 1537 ; to O.W.N. 
133=1933 O. 127. See also 1937 Sind 248; 
1941 Rang.L.R. 387=1941 Rang. 269. Where 
plaintiff sues for a declaration that his share 
in certain property is not liable to attachment 
and sale in execution of a decree against his 
father, the suit is one for a mere declaration 
without consequential relief and ad valorem 
Court-fee need not be paid on the amoimt 
under the decree. 11 O.W.N. 617 = '934 
212 (2) (F.B.) ; 1937 Sind 248. A suit to set 
aside a compromise decree for maintenance 
falls under the article (Art. 17-A of the Madras 
.Act). 1928 M. 416. See also '45 777 ~ 

1933 .Sind 53. (Suits to set aside consent 
decree in partition suit). See also 1934 A.L.J. 
955. A suit under S. 106, B. T. Act, which is 
transferred to tlie Civil Court is a suit for decla- 
raton* decree within this ariicle. ^ 55 

28 .A.L.J. 301. See abo i8 I.C. ^7 ^. '7 
G.L.J. 416. In a suit for recovery of poKcssion 
wi.h mesnr profits and in the 


not be entitled to take ^ i, not 

decree. Where the relief of possew 
implied in the declaratory dccrc o.W.N. 

possession need riot be ' sscssion " '.Jf 

;To 7 . The plamuff sued for 
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Number. 


(iv) to set aside an award 


Proper Fee. 


■ I'cn rupees. 


NOTES. 

is for a mere declaration and need bear a Court- 
fee of Rs. lo only. 33 A. 703= 11 I.C. 977^8 

A. L.J. 821, Wlicre in a Land Acquisition 

proceeding, the compensation money awarded 
IS kept in CK)urt deposit on behalf of a widow 
owning life interest in the property, an appeal 
filed by the rival claimant claiming that the 
compensation money must be payable to him 
alone .should bear only a fixed Re as for decla- 
ration. 55 M. 641 62 M.L.J. 54t- *39 I.C. 

131 =*1932 M. 438. An award liaving been 
made in favour of an alienee from Hindu widow 
in respect of lands sold by her and acquired by the 
CfOvcrnmcnt compulsorily, the revenioners of 
the widow’s husband claimed the proceeds 
on the ground that the alienation was not 
legally binding on them and prayed that the 
amount .should not be paid to the alienee but 
might be invested under vS. 32 of the Land 
Acouisition Act. The claim was disallowed 
ami they appealed. Held, that the appeal 
wa.s not one under S. 8 of die Court-Fees .Act 
but fell under Art. 17 (m) of Sch. II of the 
Act and that the Court-fee was Rs. 20. 39 

C.W.N. 1 10 60 C.L.J. 216. The Bombay 
practice of valuing suits for declaration at 
I<,s. 130 and paying a Court-fee of Rs. 10 thereon 
is misleading and unwarranted by law. .A 
fixed fee of Rs. 10 is to be paid thereon. 43 

B. 507 46 I.A. 24-36 M..I..J. 437 {P.C.). 
No ad valorem fee need be paid when a suit U 
brought for a declaration that money is jointly , 
due, plainiilT not objecting to its l)eing received 
by the defendants. 1923 L. 359. A decla- 
ratory suit that a registered release deed be 
considered cancelled, must be valued for Court- 
fees at the amount at which titc relief is valued. 
35 P.R. 1914-25 I.C. 435. Suit by a Hindu 
reversioner for declaration that a release deed 
executed by the widow in favour of defendants 

1 to 4 would not be binding on them and for the 
appointment of a Receiver — Decree that the 
release deed would not be binding on the rever- 
sioners but that the defendants 1 to 4 should be 
paid a certain amount spent to the benefit of 
the estate — Ap[>ral by defendants 1 to 4 impugn- 
ing the declaratory decree and also claiming 
that they should be paid a larger amount than 
that awarded — Appellants bound to pay Court- 
fee only in respect of the declaration and not 
also on the amount claimed by them in the 
alternative. 63 M.L.J. U22. Suit for can- 
cellation of an instrument under S. 39, Specific 
Relief Act, falls under Sch. I, An. i and not 
under this Article. 1932 A.L.J. 6O.1-1932 A. 
^5 (F.B.). Hee also under S. 7, Cl. (iV) (c) 
\io-a) Mad. A suit for the reversal of a patni 
sale is not solely for a declaration that the 
sale is a nullity. 51 C. 216^28 C.W.N. 6O3 - 
19240.731. a/w 1937 .A.L.J. 1373 ; 1938 
O.W.N. loiO— 1938 A.W.R,(C.C.) 122. (Appeal 
against dismissal of claim under S. 11, iJ. P. 
Encumbered Estates Act). A claim to be 
declared a holder of an ayo is covered by Article. 


98 I.C. 196—1920 R. 184 (F.B.). .An appeal 
in a mortgage suit claiming priority for the 
mortgage held by the appellants, must bear 
ad valorem Court-fee. 54 .A. 347 1932 .A. 221. 

Se 4 also under Sch. I, .Art. 1. A .suit for decla- 
ration that a certain wakfnama is valid as 
again.st a defendant who is in possession and 
claims the properties (covered by the deed) 
as his own private property is not maintainable 
without a consequential relief by way of joint 
possession, injunction or the like. Such a suit 
cannot, therefore be brought upon a fixed 
Court-fee payable under Sch. II, Art. 17. 34 

C.W.N. 1129. A suit by a Ixrneficiary under 
a tru.st to set aside certain alienations of trust 
properly by the trustees does not fall under this 
Article. Ci M.L.J. 39 -130 I.C. .149=1931 
M. 24. A suit fur declaration that a previous 
decree declaring certain wakfnamas invalid 
is not binding on the plaintiff falls under Art. 
17, Sch. II and not under S. 7, Cl. (4) (c). 34 

C.W.N. 1129 (21 C.W.N. 375; 20 B. 742, 
Ref. to). See also 156 I.C. 13=- 1935 L. 611. 
Where the declaration sought by a plaintiff 
amounts lo no more ilian that she has a right 
to recover her dower debt from a certain prop<*rty, 
tlic subject of the waqf, the plaintiff is only 
suing for her right a.s to the property, namely, 
the right to attach and put to sale that property 
for recovery of her dower debt. Tlic declaration 
sought falls within the purview of S. 42 of the 
Specific Relief Art and hence the relief is fur a 
. mere declaratory decree without any conse- 
quential relief coming under Art. 17 (iti) of the 
Second Sciicdule to the Court-fees Act and dors 
not fall under S. 7 (iv) (c). 1939 O.W.N. 

152- *939 O.A. 293. Where an ex-minor sued 
alleging that he was a minor at the time of the 
execution of a mortgage deed by him and that 
it w.as therefore void against him. Held, that 
ail iliat was ncccs.s.ary for the minor was to ask 
that iljc document be declared to be void ag.ainst 
him and the suit need not be treated a.s involving 
a prayer for a consequential relief, namely, the 
setting a.side of the docunjcnt. 11 R. 66 1933 

R. 109. 

Art. 17. CL (iv). — i'rc Cl. (»i) of Art. 17-A 
of Madras Act inapplicable to compensation 
awards under the Land .Acquisition Art covered 
by S. 8. 21 M. 269. See also 35 C.W.N. 1103; 
138 I.C. 199=1932 O. 224; 1938 .A.L.J. 1124 
(Appeal against order of tribunal constituted 
under U. P. Town ImprovcmcnLs Act). But S. 8 
applies only to appeals by persons who claim 
compensation. For an .appeal by the Secretary 
of State against the compensation award of 
the Court, a Court-fee of Rs. 10 only b required 
under article. 37 P.R. 1913-17 I.C. 764. 
Proceedings l>cforc the Court on a reference 
by the Collector under S. 19, I,and .Acqubition 
Act, cannot be described as a suit to set aside 
an award under thb yVrt. 17 (4) Where a 
suit b for a declaration that an award made 
by the Remsirar of Co-operative Societies which 
directed the plaintiff to pay the opposite party 
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Number. 


(v) to set aside an adop- 
tion : 

(vi) every other suit where 
it is not possible to estimate 
at a money-value the subject- 
matter in dispute, and which 
Is not otherwise presided for 
by this Act. 


NOTKS. 

a sum of Rs. 10,244-1-9, is ultra vires, the suit 
I.S governed by Art. 17 («.) of Sch. II, and it is 
onl>- a fixed Clfjurt-lcc and not od valorem Court- 
fee that is payable. 7 herc is no reason to 
limit thv term * Award ’ in the article to an 
aw.yd by arbitrators. Any judicial decision 
which IS not a decree might be considered 
to be an award for the purposes of Art. 17 (it^) 
Sch. II. 1941 254=1941 Nag. 


of 

The 


243. 

provision applicable is Sch. I. Art. i if 
not S. d and Court-fees arc payable in the 
appeals ad valorem on the difTcrcncc between 
liie .sum awarded by the Court and the .sum 
which the appellant claiim .should have been 
awardee). 6 R. ,^28 R. 197. Where an 

appeal is preferred to the High CVnirt against 
an order of tin- Cavil C-'ourt on a reference by 
the C:oll(‘cior unde r S. 5 of the Rengal Alluvial 
LcUids Art, a tixrd Ooiiri^l'er of Rs. 20 is payable. 
580.710 3.5 C-W.N. 181. 

Art. 17 (v).-'rhe plaiiitifT may value the 
relief claimed in his suit to set aside an adoption 
and that valuation determines the Court which 
is to decide the suit. 37 C. 8G0 14 C.W.N. 
929 G G30. Sec aho 15 A. 378. In a 

suit to declare adr)ption invalid, market valuo 
of property cl.nin<*cl is tin- basis of Clourt-fcc. 
52 M. 34f) rjf, 107 1928 M. 1294. 

See alu! i()37 Rang 400 (Suit for cancella- 
tion of .1 deed of adoption.) A .suit 
for mere declaration (hat an adoption is 
valid does noi admit eif being slatisfactorlly 
valued and falls under .\rt. 17. Cl. (I'tj. 24 
I.C. 286=- 17 O.C^ 90. .\ suit for declaration 

that c<^^tain adoption deed executed by a widow 
shall be of no elfect on the plaintifT’.s rever- 
sionary riglits is not a suit to annul an adoption. 
84 I.C. 486 1925 I.. 229. 

Art. 17 . Cl. (v).-' Where a suit for declaration 
that plainiilT i.s the adf»pted son of the last 
male owner and thcreftire entitled tf> property 
in his posscs-sion was dismissed, the Court- 
fee payable on ihe appe.il is an nd valorem fee 
on the value of tlic property in po.sses,sion of 
the appellant as the adopted .son of the last 
owner. 43 I.C. (i., ,3 24. In a 

suit for declaration that .m adoption never took 
place, Court-fee is payable on the value of 
the property, title to w'hicli i.s afTccted. 58 
I.C^ 965 (1). [Thr.se decision.s w'cre under a 
C. P. Gazette. Notifiration No. iG-jt, dated 
28th September, 1911.I 

Cl. (vi ). — See Art. 17-8 of the Madras Act. 
(1937) 2 M.b.j. 347: (> 9 . 37 ) 2 M.L.J. 572. 

CoNSTRUcrrioN ani> Scoi’ 14 . — Art. 17 (vi) of 
Sell. II of the Court-Fees Act should be very 
strictly interpreted, the article cannot be invoked 


Proper Fee. 


Ten rupees. 
Ten rupees. 


when a suit is otherwise provided for. 6n 
C.L.J. Qor— 39 C.W.N. 131, To bring a case 
within the scope of this clause, it must be esta- 
blished^ that It is not possible, even to state 
approximately a money value for the subject- 
matter in dispute. 1 I.C. 670=13 C.WN 
815. See also 59 C.L.J. 447=1934 C. 786. 
1 hus a suit for restitution of conjugal rights would 
fall under the clause. 34 C. 352 = 11 C.W.N. 
458=5 C.L.J. 400. See also 60 C.L.J. 201 : 
8 C.W.N. 705- 3 • C. 849 ; 28 A. 545 ; 9 I.C. 
186 = 8 A.L.J. 889; 33 A. 767=11 I.c: 186. 
So also a suit under S. 92, C. P. Code. 14 
C.W.N. 932=12 C.L.J. 211=7 I-C. 92; 1927 

M. 940 = 53 M.L.J. 457; 8 L. 730=1928 L. 

1 13. See now Cl. (Hi) of Art. 17 of Madrkc Act. 
Also a suit for removal of a trustee of a religious 
endowment. 23 M. 537: 19 A. 104; 24 C. 
418; 31 1 ). 48: 1934 P. 647. See also 1938 

N. L.J. 357= 1938 N. 537. A prayer for temporary 
mandatory injunction to compel defendant to 
deposit in C^urt an amount due by him to the 
trust, in a srheme suit under S. 92, C. P. Code, 
does not alter the character of the suit and the 
fee fixed in Sch. II, Art. 17 (iV) is sufficient. 

47 M.L.J. 656=1924 M. 882. See also no I.C. 
264 -1928 L. 113; 48 M.L.J. 514=1925 M. 
722 : I.L.R. (19.40) Mad. 259=(i94o) i M.L.J. 
32= 1940 Mad. 113 (F.B.). ^Prayer for appoint- 
ment of interim receiver m partition suit). 

A Jiii 7 under Registration Act, S. 77 to compel 
registration falls under the article. 21 P.R. 
•^95 ' 3 C. 515. A temple as such ha.s no 

market value and a suit for reeovety of posstsnon 
of temple falls under Sch. II, Art. 17, Cl. (w). 

.46 M. 782=45 M.L.J. 274=1924 M. 19 (F.B.). 

An appeal against an order refusing grant of 
letters of administration i-s governed by Art. 17 

as the subject-matter in dispute wnnot be 
c.stimalcd at a money value. 22 I.C. 98-35 
A. 448. The Court-fee payable on a n^mo- 
ran^Tm of appeal presented to a High Court 
from an order refusing or granting letters ot 


administration or probate of 
under Art. 


of 


II, Sch. II. Neither Art. 1 . 
Sch. I. nor Art. 1 or Art. 17 (H) of Sch. II. ^ 
applicable to .sucb a ca-sc. I 93 « J? . 

.So Rang. .4.. The memo. « appejJ 


;i redemption decree absolute on » he ground 
fhr monev was deposited at a later d 
that allowed and £ it .should ^ 

50 received falls within the „ ;rd?r 

= 7 N.L.R. 4 »- As to appeal “8^ , of 

rejecting an T2)=i9aVl^- 

Court-fee, see 98 I.C. 003 (2; 9 / 

•:u" 
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Number. 


Proper Fee, 

18. Application under 

section 326 of the Code 

of Civil Procedure, 1908. 

• • • • » • 

1 

1 

Ten rupees. 


NOTES. 

should bear a fixed stamp. 57 I.C. 953=13 
Bur.L.T. 40. Where the plaintiff alleging 
that he was the duly elected Mahant sued for 
possession of the Math properties, held, the case 
was governed by S. 7 (y) and not this Article 
but that the temple should be left out of account 
as having no market value. 1932 A.L.J. 777 
1932 A. 593. See also 7 R. 245 - 1929 R. 134 
and 372 (F.B.) ; 40 P.L.R. 113 ; 1938 N.L.J. 
214 (Suit for possession of temple). A mere 
intention to dedicate properly for religious 
purposes is not sufficient to convert that property 
into religious property. Court-fee to be paid 
for recovery of possession of such property 
will be ad valorem. 178 I.C. 232-- 1938 R. 303, 
A suit under S. 92, C. P. Code, that a mahant may 
be removed and new mahant may be appointed along 
with a committee and that the trust property 
may be made over to them falls under .Sch. 11 , 
Art. 17 (6) and not under S. 7 (ip) (r). 110 I. C. 
284 1928 I.. 113. Where the subject-matter 

of the suit is the right to mutwalliship and the 
office does not carr>' any salary- or any other 
material enjoyment, it is not capabh* of monetary 
valuation ai»d therefore the proper Court-fee 
is the fixed fee of Rs. 15 provided by Sch. II, 
An. 17, para 6. 1934 P. C47. See also 1938 

N-b.J. 357-- 1938 N. 537 (Suit for removal of 
mulwalli and rendition of accounts). In a 
suit the plaintiffs prayed that they be appointed 
mutawallis and tiic defendant be ordered not 
to interfere with their management and worship. 
Tlif suit having been dismissed, ilie plaintiffs 
preferred an appeal. C^n the question of proper 
Court-fee to be paid by the appellants. Held, 
that tlie relief claimed sliould not be presumed 
to be one for possession of ilie trust property, 
the latter part of the relief may l>r comidered 
a superfluity, the case comes under .Xrt. 17 (pi) 
of the second schedule, as it Is nut po.vsibir to 
estimate at a money \aluc the subject matter 
in dispute namely, the appointment of the 
plaintiffs as mutawallis in the place of the 
defendant. The criterion is to see whether by 
obtaining the particular relief claimed, the plain- 
tiffs can obtain possession iif the propertv’ by exe- 
cution of the decree. 171 I.C. 46O 1937 O.W. 

N. 1149=1937 O.L.R. 555. An appeal 
preferrctf against the decree in an interpleader 
suit which declares the title of one of the claimants 
and directs the deliver)- of the projxriy to him 
u{>un payment of cost.s to the plaintiff should be 
stamped under the Art, 2 P.L.T. 280 61 I.C. 
820. A suit for partition of property uhieh was 
alleged to be joint (and not proved oihriavisc) 
nerd only be stamped with a Court-fee of Rs. to. 
No ad valorem fee is necessary. 34 P.L.R. 8.^ = 
1933 L. 208. In respect of a suit fur pariition 
by the plaintiff who was in joint possession of 
a part of the property in dispute, a Court-fee of 
Rs. 10 is sufficient when Ills title to a share is 
not denied by the defendants. (1930 L. 839, 

C,C.M .-268 


Foil. : 1932 L. 421. Dist.) 34 P.L.R. 772=- 

1933 I" 780 (2). .SVe also 1938 Rang. 76 ; 40 
P.L.R. 27 : 32 S.L.R. 124. Court-fee Ls ncccs- 
sar)' on the claim for interest from date of suit 
to dale of rcaluation made in appeal, cither ad 
valorem the sum up to the dale of die apjjeal 
or at least a Court-fre of Rs. to as provided by 
Art. 17 (6). 1933 L. 941. An objection on 

appeal as to the manner in which a decree in a 
suit for dissolution of partnership b to be enforced 
is covered by this article. 90 I.C. 629" 1925 L. 
496. U'hcre in an appeal from the final decree in 
a mortgage suit, the only question is whether the 
property should be sold or whether the mort- 
gagee should fiireclosc, it is difficult to place an 
exact money value on the appeal for the cal- 
culation of ad valorem Court-fees and under 
.\rt. 17 (6) of Sell. II of die Court-fees Act, 
the memorandum of .-ippcal should bear a Ckiurt- 
fcc stamp of Rs. 15. 15 P.L.T. 696=1934 P. 

473 (1). But see also 61 C. 320 . 38 C.W..\. 
276 1934 C. 377. Suit for money against 

joint family consisting of two brothers D and G 
— Personal decre-' against G only but 

decree against l>oth with respect to share in 
family properly— Appeal ' by plaintifT praying 
for personal decree against fl also.— Court-fees 
must be under .Art. 17 (n). See 171 I.C. 13 - 
•937 Pesh. 89. Where in an appeal from a 
final decree for sale in a mortgage suit, the 
amount of tlic decree is not chaHcngcd, but 
the only reliefs prayed were extension of time 
for payment and permission to pay by instal- 
ments, the reliefs claimed arc incapable of 
valuation and as such .Art. 17 (n) of Sch. II 

applies. In respect of each of the two reliefs 
.separate Court-fee has to be paid. I.L.R. 
(1938J ^'ag. 423 lOaO N.L.J. 269 . 1938 Nag. 
409 (F.B.). Nfemorandum of objections by 
r>ot only attnckir.g the finding of the lower 
appellate Court as to the amount of rent legally 
due is capable of being estimated in money- 
value within the meaning of Cl. 17 (6) of Sch. 
II. 57 M.L.J. 260-1930 M. 22. Second 
appeal by a r>ot from a suit by him under S. 1 12, 
Madras Estates Land Act, was held to be a 
case not possible to bo estimated at a money 
value. 52 .M. 972 1930 M. 43 = 57 M.L.J. 

510. Relief originally prayed for was a 
declaration that the plaintifT wa.s the owner of 
certain properly. A Court-fee of Rs. 10 was 
paid. Sub^qucntly the prayer was sought to 
be amended thus : “ On account of that (a 
particular) decree is null and void and in- 
clTcctual it may be declared, etc. Held, that the 
effect of the amendment wa.s to add to the 
original relief a prayer for a further declaration 
for which a further Ckiurt-fcc of Rs. 10 should 
be paid and that the second relief asked for 
was not consequential relief within the meaning 
of S. 7 (lu) (r) so as to necessitate the payment of 
ad valorem Fees. 55^.274=1933 A.L. 1,311 = 
•933 A. 350. Whccrc m an appeal unde- 
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Number. 


Proper Fee. 

‘[iq. .Agreement in writ- 
ing Slating a question for the 
opinion of the Court under 
the (’ode of Ci\'il Procedure. 


Ten rupeess. 

1908.J 




I.EG. REF. 

* Substitmcd by S. 15', (4ih Sch.) of the 
Code of Civil Pir)cr{Iure A< t V of 1908 for the 
original ciury \vhi( li was as follows : — “ Agree- 
ment und<-r S. 328 of the same C«ide.” 

NOTES. 

S. 4",, U. I'hicnmbcred Estates Act, the 
appellant does not objec t to the amount of the 
decree but onl>- to certain ccjiiditions imposed 
by the- special Judge, the appeal comes under 
Sell. II. An. 17 (I'/l of the Court-Fees i\cl in 
that it is not possible? to estimate the subjeet- 
ni.aticr of tin* appeal at a tnoncy value. .An 
appc-.'il wliic li does not relate to the amount of 
the- dec rc'e passed but only to the manner in 
which the' decree can be enforced or cxc'cutcd 
falls onl>' under .\rt. 17 (ej) of the second 
schedule to the Cc)nrt-l'ees ,\ct. 15 Luck. 321 

H).jo C).\V. N. t94o Oudh 183. Sec also 
if).p) O.W.N. 'J07= t3 Luck. 413. Inasuiton 
mortgage- the mortgagee- was granted a decree' 
for («-riaiei sum payable in annual iii-stalmcnis 
and was held entitled to ptc.ssc-ssion under O. 34, 
r. 2, P. Code, on ttiortgagors’ failure to pay 
file instalments regularly. The mortgagee ap- 
fiealcd from it claiming a dc-rrre under O. 3.J, 
r. .j, C. P. (!e>(le-. Udd, that the Co»trt-fcr 
payable in ap{)e*al was under Art. 17 (6), Seh. 

11 . ?b7 I.C. 1937 Pesh. 31. Sec also 1936 

R. 1 ). 238. I'iie amount c.»f future 

infe'n-si cannot be determined a.s it depends 
upon the- date of paynie'iit of the 

amount deeree'd. by llie judgment-debtor. 

There fore, a (anirt-fe'e stamp of Rs. to only is 
payable- on e ross-objee tions filed with regard 
to future- interest. 183 I.C. *i-'8 38 P.E.R. 

27b 193b I- bfjfl. 

Casjis noi- e;e)MtNC; usniR rm-. Ct.At'si:. — 

Art. t7 touUl not apply to a (a.se where a person 
with a definite decree for a parlieular sum of 
inone-y against liim seeks to set it aside'. I he 
que-siion wliethe-r or not the decree is at th<- 
meiinent capable of excrution without payment 
of ee-rtain amount by plaintiff as aelcliiionnl 
C:ourt-fe-es ne-ed not be considered. 33 C.W.N. 

7.^3 ie)2<) C. 815. \Vbe-rc in a util J'lr the en- 

Jourinrnt of n or (har^r against ee-rlain 

property the trial C)ourl held the 

cfiarge- to be e-nforeeable r»nly against a portion 
of the- property, an appe al 10 base the charge 
drrlarcd against the- whole prciperty must 
bear ad vnloretii fee on the value of the properly 
in dispute, b") I.C. 114 24 O.C. 295. So 

also an a/‘f>eal in a eie/t claiming priority 

for the? mortgage lulel by the appellant.s. ">4 A. 

347 ■ *032 A. 221. See abo .^6 L.W. 5)24= 1937 
M. 840. .Art. 17 (vi) cannot apply to the ease 
of property whirh clearly has a money value 
although it may be difficuU to estimate such 
value correctly. W'he-rc the plainiiff-appcllanls _ rr-t-n&r 
sought to render certain property in the hands copa 


of the defendants liable for a certain money 
claim, held, that ad valorem Court-fee was payable. 
54 .A. 608^ 1932 A.L.J. 387= 1932 A.406. Where 
an appeal relates only to the manner in which 
the decree is directed to be c.xecuted, a declaratory 
Court-fee is sufficient for it. 15 Luck. 413= 
1940 O.W.N. 207=1940 A.VV.R. (C.C.) 112. 
See also 15 Luck. 321 = 1940 O.W.N. 26. When 
a plaintiff who obtained a decree for the full 
amount sued for against one of the defendants 
appealed with a view lo make the other defendants 
also liable, held, he was bound to pay ad valorem 
Court-fee on the amount for which the otlier 
defendants were sought to be made liable and 
not a fixed fee under this article. 24 Bom.L.R. 
313--46 B. 840. See also 86 P.R. 1912=16 
i;C. 777 ; 39 C.L.J. 447=1934 C. 786 (valua- 
lion of appeal by defendants in a suit for accounts). 
Tank bed, suit for recovery of Court-fees. Set 
67 M.L.J. 688. In a suit for sale of mortgaged 
property, the puisne mortgagee and mortgagor 
wore impleaded. The mortgagor denied the 
ptiisne mortgage, but the Court found it to ^ 
subsisting, and in the decree, ordered that the 
balance, after paying off the plaintiff mortgagee 
should be paid to the puisne mortgagee and 
the surplus, if any, should be given to the mort- 
gagor. In .an appeal by the mortgagor challeng- 
ing the portion of decree in favour of the puisne 
mortgagee, held tliat ad valorem Court-fee on 
amount due on the inorgtgagc should be paid 
and not merely for a declaration. 14b 

Suits for Partition.— 
f:l. (iv) (6)1. .V suit for partition, pure and 

simple, where the plaintiff is in joint 

of his share and there is no dispute “ 'o 
litle or sliare falls within the clause 2 1 - 43 - 

) PIT 2 =^ 7 - 40 I-C- "5 o 

4 I. tv. I. 237. ,fr — 1022 L. 208; 

13 C.L.R. 253; > 4 > I-C- ^ A. 

123 I.C. 525- >930 ^^%*a^,= ,026’NLit22 

12 '^ 1^22 rFB) IThe distinction observ-ed in 


= 43 r.I..R. 238 = ■94> >0 ti in 

i, enough if /h? I.C. 77 ''? 


*23 ^ 


family ‘is'' enough to ahovv f„c 
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Number. 


Proper Fee. 

20. Every petition under 
the Indian Divorce Act, 


rweniy rupcccs. 

except petitions under S. 44 
of the same Act, and every 
memorandum of appeal under 
S. 55 of the same Act. 




NOTES. 

on behalf of all. Where a piaintilT alle^c^ 
that the family has continued joint Court>fce 
has to be calculated on the basis of that allegation 
and the suit docs not fall under S. 7 (v) of the 
(Jourt-Fccs Act merely because the plaintiff 
docs not specifically allege joint possession 
enjoyment. 45 L. W. 541 *=1937 M. 606. 
Where however some of the family properties 
had been alienated by the father or manager of 
the family, the suit in respect of that property 
should be valued as a suit for possession under 
S. 7 (y). l.L.R. (1940) hfad. 259 — (1940) i 
M.L.J. 32 - 19^ Mad. 1 13 {!■'. B.). Suit to set 
aside decree effecting partition by metes and 
bounds and for fresh partition of all propicrtics 
held by plaintiff and defendants exclusively since 
date of prior partition. It cannot be 
said that in such a case the pllainliff Is in joint 
possession W'ith the defendants, so as to take 
the suit out of S. 7 (I'y) (c), and to bring it under 
•Sch. II, Art. 17 (w'j), as l>eing liable to a fixed 
Court-fee instead of ad valorem Court-fee. The 
fact that the plaintiff is already in possession 
of a portion of the pniperty of which hr seeks 
a re-partition cannot entitle him to credit for 
Court-fees payable in respect of that part of the 
property. I.L.K. (1941) K.ar. I02» 1941 S. 154. 
'i'he suit for partition is not converted into a case 
of claim to possession because the defendants 
set up that the house is not joint property and 
that the plaintiff has no title to it. 35 C.W.N. 
942. See also 12 C.W.N. 37 = 6 C.L.J. 651 ; 
38 C. 6O1 ; 1937 Rang.L.R. 447 - 1938 R. 76 ; 
32 S.L.R. 124 =-40 P.Iv.R. 27. The wording of 
Art. 17, Sch. II, Court-Fees Act shows clearly 
and indubitably that when a suit falls under 
any one of the clauses of that article, the plaintiff 
as well as the memorandum of appeal arising 
from such a suit, is chargeable with a fixed 
Court-fee of R.s. to only, irrespective of whether 
the subject-matter in appeal is or is not capable 
of being estimated in money value. l.L.R. 
(1941) Lah. 23.^ -43 P.L.R. I47»ii94i Lah. 123 
(F.U.). Where m defence to a suit for partition 
by a Mahomedan heir, the widow pleads that her 
right to remain in possession in lieu of dower is 
paramount to that of the plaintiff’s and her 
defence is rejected, the lest to be applied to 
find out the proper Court-fee payable in respect 
of an appeal against the rejection of such a plea 
is, to consider what would be the position, if 
the appellant was endeavouring^ to establish 
in a suit in which she was plaintifi the same right 
a.s she is tr>'ing to maintain in the appeal. Apply- 
ing (he test it was held, that the Court-fee payable 
was not an ad valorem Court-fee but Court-fee 
under Art. 17 (pi) of the second Schedule of die 
Court-Fees Act. 1940 A.L.J. 789a* 1940 .Ml. 
521. A decision as to the amount of Court- 


fee should be founded solely on a consideration 
of the cause of action on which the plaintiff is 
suing and not on plexs of defendant. 16 I.C. 
773-6 S.L.R. 72. On the application of one 
of the co-sharers in a partition suit the Omrt 
directed the properties to be sold as they were not 
capable of partition. 

Another sharer appealed against this order. 
Held, that the Court-fee payable was Rs. to 
under this article, too I.C. 17 (2) =-1927 L. 
189 : 1930 R. 164. suit, however, in which 
plaintiff prays for declaration of his title and 
partition as a consequential relief, falls within 
S. 7, Cl. (id) (f) and the plaintiff’s share becomes 
also the valuation of the suit for jurisdiction. 
2 I*. 432 = 4 P.L.T. 257. See also 81 I.C. 643 = 
1924 N. 105 ; 84 I.C. 538^1925 !*• 703. So 
also in a suit intended to recover po.ssession, 
plaintiff must pay ad valorem fee upon the value 
of the share. 8 C. 757; 8 P. 818 - 1930 P. i : 1935 
Pesh. 30. See also cases noted under S. 7 (id) (6) 
.-\ memorandum of appeal against an order of 
the Court in a partition .suit, directing the 
defendants to put in properly stamped appli- 
cations if they wished to have their respective 
shares separated off by the Court, must be 
stamped wilit a Court-fee of Rs. 10 under Sch. 
II, Art. 17, Cl. (ri). 274 P.L.R. 1913- 20 I.C. 
177=183 P.W.R. 1913. Where in a suit for 
declaration and partition the defendant appeals 
from the decree for partition he is not entitled 
to stamp the appeal mcmor.mdum with Rs. 10 
Court-fee stamp simply on the ground that he 
is in possession of the property. 1930 R. 164, 
A plaintiir sued for partition alleging that he 
was in joint possession and paid Court-fees 
under Sch. II, Art. 17 (di). The Court found 
that hr was not in joint posscs-sion and called 
upon him to pay ad valorem Court-fee. Tlie suit 
was dismissed on plaintiff’s failure to pay the 
deficient Court-fee. The Court-fee fur appeal 
by plaintiff was under this sub-clause until the 
question of joint posses.sion was fin.illy decided 
in appeal. 1930 A. 443. So also for the 
appeal by the defendant if the lower Court finds 
the plaintiff to be in joint possession, iqjo L. 
839- A suit for partition of a joint property 
is with reference to the matter of Court-fees 
governed by Sch. II, Art. 17, Cl. (ri). In 
appeals against decrees in partition suits the 
Court-fee payable is Rs. 15. It docs not matter 
whether the ground of .attack is with reference 
to the allotment of specific portion of immovable 
or movable proj>criy or the ground of attack 
is the question of costs. 56 C. 188= jt6 I.C. 
383--- 1928 C. 878. UTicre the plaintiff sued 
for partition, hi.s father and stci>-brothcr alleging 
a previous partition, it was substantially for a 
declaration that the prior oartition was not 
binding on him and for other reliefs and falls 
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Number. 


Proper Fee. 

21. Plaint or memorandum 


Twenty rupees. 

of appeal under the Parsi 
Marriage and Divorce .Act, 
1885. 



NOTES. 

under S. 7, Cl. (4) (c) and not under this article. 
129 I.C. 824^ 1931 M. 94. Where in an 
appeal in a suit for partition the only proper 
relief is the claim for partition and the relief 
regardintf tlie declaration and injunction are 
unnccessnriK put in, the Court may permit the 
appellant to give up the unnecessary reliefs 
and limit his claim to partition. 35, C.W.N. 
942. Art. 17 (vi) of Sell. II of the Court-Fees 
Act is inapplicable to an appeal from an order 
under (). jr, r. 50 (2). C P. Code. Sub-rr. 
(■2) and (3) of r. 50 of O. 2t show tliat the 
subjet t-niatter in di.spule in proceedings under 
them is the liability of the person against whom 
execution is sought for payment of the decretal 
amount, on th<* ground that he was a partner 
in the judgment-debtor lirm. The subject- 
matter in appeal against an order passed under 
sub-r.(2), therefor*-, is tlie liability of the judg- 
m**nt debtor lor the same amount. This amount is 
(hailv ascertainable and it catinot, then-fore. 
b<- said that the subjeet-mattcr ol' the appeal 
is one wlier*- it is not possible to estimate it at a 
money value. Sucli an appeal is governed by 
Art. I of.Sch. I. und<r which the proper Court- 
lee payable is fuJ vnlorem on the subject-matter 
in dispute. 35 IM..K. r)b5 - 1934 L. 958. 
As to suits for ujaintenanre. sec i.p) I.C. 982 - 
'981 I- App(-al in suit for partition — 

Properly subject to cliarge to meet marriage 
expense-' -Courl-lcc* payable. 159 I. C-. 802 
i<j3{) .\. 221. 

Si’hc.n u; 1*1. Ri okMANCF. .St-ir loR. — 'I he [ilaiti- 
tilT su<-d for specific p*-rformancc of a contract 
to exetnie a deed ol Uust in favour of certain 
institutions in rc spec t of cc-rtain joint properties 
belonging to and in posses.sion of both the 
plaintiir and tlie defendant. Under the trust 
deed, both the plaintiff and the defendant were 
made- trustees. //»•/*/, that the suit did not come 
under any of the specified classes of .suits for 
.specific pcrlbrniarice which arc contemplated 
by S. 7 (x) of tlie Court-Fees Art, that the 
relict claimcrl was not the properts- itself but 
merely specific performatue of the agreement, 
tli<- money value of wbicb it was not possible to 
estimate, ar.d that consequently the .suit was 
go\erned by Sdi. II. /\rt. 17 (vi) of the CJourt- 
Fecs Act. I.L.R. (t<)38) 2 CnI. 41 1 .p2 C.W.N. 

(ir>7. 

Smr ON t'ROMISSORY NOIE— DllCUH-- SILl-NT 
AS TO IN’IERLST Af-TER I>ATE Ol SlTf TII.I. RKAl.I- 
.sATtON-- Apri Ai. AS TO — CoiiRi -EEE.- Wlicre a 
decree in a .suit on a promissoiy note awards 
Interest at the contract rate up to the dote of 
suit, but is silent as to the claim for intcrcs 
from the date of .suit till rcalisatiou for an 
appeal from such decree on the ground that 
interest should have been allowed up to the 
date of rcalisadon of the amount, the proper 
Court-fee payaH|c is Rs. 10 as provided for by 


i'Vrt. 17 (t»i) of Sch. II to the Court-Fees Act* 
154 I.C. 470. 

Suit for scheme so that Plaintiffs and 
Dependants .may enjoy emoluments separately. 
—A suit to obtain an injunction restraining the 
defendants from interfering with the service by 
the plaintiffs of an idol and asking the Court 
to frame a scheme so that they and the defendant 
might be entitled to carry on the service of the 
idol and to enjoy the emoluments of the office 


separately and without interference from each 
other cannot, be described as a suit for partition ; 
yet it is. in a sense, a suit which may be regarded 
a.s a suit of a similar nature for the purpose of 
estimation of Court-fees. Such a suit is one 
to which Art. 17 (vi) of the Second Schedule 
applies. 1935 A.L.J. 295-1935 A.W.R. 251. 

Order rejecting plaint for failure to 
PAY additional Court-ffe — Appeal from — 
Court-fee. — Per Full Bench . — Where an appeal 
is filed from an order rejecting a plaint for 
failure to pay additional Court-fee demand- 
ed, the subject-matter in appeal is capable of 
valuation. 1935 N. 83 (F.B.) = 157 I.C. 186= 18 
N.L.J. 207. Per 6 Vi 7 /r. J.C. and Pollock. A.J.C., 
[Niyogi, A.J.C. holding contra .). — An order reject- 
ing a plaint for failure to pay additional Court 3 
ec demanded is such a complete and final 
Iclermination of the rights of the parties that 
liei-c is no room in any appeal from such an 
irder for the proposition that the subRct-matter 
11 appeal is not ihc same as the subjet matter 
a the original suit, and the same Court-fre is 
>ayablc on tlie appeal as on the plaint. (Ibid.). 

Distinct Reliefs — Test. — Where the relict 
ought consists of two parts which arc such 
hat the first is the foundation for the second 
nd the second part is a necessary consequence 
T the granting of the first part then the two 
an be taken together as really constituting 
nc relief which i.s quite enough fo*" 
f decreeing the plaintiff s claim. On t ® ® . 

and, if the two parts arc such "r 

ocs not necessarily follow 
lat (he first goes farther than what is • 
ir the granting of the second part o .j * 

ven one sum of Rs. 10 as Cou'-t.fe« 
e sufficient. Where the relief claimed is hat 

may be declared that liable, 

akfalalauhd and is not 

1C declaration that the .j n^cAsarily 

ihc foundation fth^pro^rty 

ivolve the granting of the . only 

not attachable and But 

,m of Rs. 10 i^P«^«‘’ Lf^tm^v be declared 
here the ned a^nd poss«scd 

lat the propc«y for atiachin««* 

f the plaintiff and is no‘ h r die 

.he ..econd p«e. of 
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SCHEDULE III.J 

{See section 191.) 

A. UAY „P, KEOES5ARV). 


Rc 


ProbaU of the Will of 
and credits of 
I 


,) deceased. 


(or administration of the property 


solemnly affirm') 

and say that I am executor (or one of the cxcc-utors or one of the next of Icin) of J 

deceased and that I have truly set forth in Annexurc A to this affidavit all the propcrtv and rredh, 
of which the abovenamed deceased died possessed or was entitled to at th.- ti Jw- ^ J^*^*^^*** 

which have come, or arc likely to come, t^my hands. 

aUowcd by Jaw 

3. I /uriher say that the said assets, exclusive only of such last-mrntionfd !»,.,«• k... • i • 

of all rents, interest, dividends and increased values since the date of the death of the ’«iH 

are under the value of deceased 

ANNEXURE A. 

Valuation or the Movable and Immovable Proi-ehty of Deceased. 

Cash Jn^the^housc and at the Banks, household goods, wearing-apparel, books, plate ^ ^ 

(Stale estimated value according to best of Executor's or administrator's belief.) 

Property in Government securities transferable at the Public Debt Office 

(State descripiwn and value at the price of the day; also the interest separately, calculatine it to tL 
time oj making the appluatwn). s 

Immovabir properly consisting of 

(State description, giving, in the case of houses, the assessed value, f any and the number of vearV 

assessment, the markel^-alue ts estimated at, and, in the cate of land, the area, the rnarket 
value and all rents that have accrued.) marKet 

Leasehold property 

(If the deceased held any leases for years determinable, state the number of years' Purchase th* 

rents are estimated to be worth and the value of such, inserting separately arrears 'due at fe 

date of death and all rents received or due since that daU to the time of making the abblicuion\ 

Properly in public companies * yyi^canon.) 

{StaU parlicuhrs ond thf value calculated al the priee of the day; aba llu interee, scparalel,- " 
caUuhting U to tht time of making the application.) ^ 

Policy of insurance uiJon life, money out on mortgage and other securitie.s. such as h«nd. 
mortgages, bills , notes and other securities for money ’ 


LEG. REF. 

* This schedule was inserted by the Court- 
Fees (Amendment) Act (XI of 1899), S. 3. The 
original Schedule III was repealed by Act 
XIV of 1870. 

NOTES. 

relief, as the plaintiff would succeed ifhcrAtablish- 
es that he is the owner of the properly. In 
such a case, therefore, two distinct reliefs are 
claimed by the plaintiff and two sums of Rs. 10 
arc payable as Court-fees. 1936 A.L.J. 1159 
= 1936 A. 874. 

Written Statement claiuino pARimoN. — 
A defendant in a partition suit asking for a 
decree for his share need not pay Court-fee in 
order to make his claim effective. 55 M. 975»» 
1932 M. 722 = 63 .M.L.J. 845. 

Prayer for Exeunuing remarks from 
Judgment. — The prayer in an appeal was that 
certain findings in the lower Court judgment 
should be expunged from the judgment or that 
they may be declared to be obiter dicta and 
consequently not binding on the parties. The 
appellants did not pay Court-fee stamps on tliis 
part of the appeal and on a preliminary objec- 
tion being raised, held, that the appellants 
were entitled to invoke the aid of the High Court 
without paying Court-fee stamps and that as 


the relief claimed by them was not capable of 
I^ing estimated in money value, a C^urt-fee 

S r *7 f«) should be 

paid. 144 I.C, 620=: 1933 L. 678 (2) 

Art. 20 .— A Court-fee of Rs. 20 is' sufficient 
in a suit for divorce, whatever damages nre 
claimed. J2 L. 266^1031 L i R i ti 
^ urt-fee applicable to the Divorce Aci cannm 

be applied to a petition under the Indi-m a i 

Co oufal Divorce Jurisdic tion Act, 1926 

A.L.J. 988= 1935 A. 791. ^35 

Art. 22 : tPuNjAB.J.— The terms “ ancestral 
and ,n Art. 22. Sch. II, means land held by 
the common ancestor himself and the last male 
owner. 1928 L. 221 Where in a suit ^ a 
r^ersioner for a declaration that an alienation 
of a certain land by a widow following custo- 
rnan- law would not alfcet his reveLona^ 
rights, llic plaint alleged a special custom whidi 
restrained the widow from alienating ancciS 
prciper y and stated that the land was ance^ral 
Held, that h^ng regard to the allegations in the 
plarnt, the Court-fee leviable on fn apl” by 
Uic reversioner was Rs. 20 under Art. 22 of 
Sch. n to the CouruFees Act, as K 

the Punjab Court-Fees Act, VII of 1922 I L R^ 
(*938) Lah. 450. 
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^ .V <» </^ -.W 0/ R,. 

Book debts 
{Other than had.) 

Stock in trnde 

{State the estimated value, if any.) 

Other property not comprised under the foretjoing heads. 

{State the cslinialid value if any,) - o 


Deduct the amount shown in Annexure B not subject to Duty 


Total ... 


9 # ft 

Net Totai 


ANNEXURE B. 

Schedule of Debts. Etc. 

Amount of del.ts due and owing from the deceased, pavabic by law out of the estate 
Amount ot funeral expenses ‘ ^ «*« uui oi me estate 

Amount of morii'age incumbrances 

^opertv held in trust not beneficiany or with general power to confer a beneficial interest'.'.' 
IJititr {property not subject to duty 


Rs. 


A. P. 


Total ... 


THE COURT-FEES (AMENDMENT) ACT (VII OF 1910). 

(Repealed by Act I of 1938.) 


THE CROWN GRANTS ACT (XV OF 1895).' 

fS. 1 Rep. in pt., Act X of 1914.] 


[10//t October, 1895. 

An Act io explain the Transfer of Property Act, 1882,^ so far as relates 
to grants from the Croum, and to remove certain doubts as to the powers of the 
Crozon in relation to such grants. 

Whkrfas doubts have arisen as to the extent and operation of the 
Transfer of IVopcrty Act, 1882,* and as to the power of the Crown to impose 
limitations and restrictions upon grants and other transfers of land made by it 
or under its authority, and it is expedient to remove such doubts; It is hereby 
enacted as follows: — 

Title, extent and com- !• (1) This Act may be called The Crown 

mcnccment. GraNT.S AcT, 1895. 


LK(;. RKF. 

* I'or Sfaternent of Objects and Reasons, 
see f'lazettc of India. 1895, Pt. V, p. 169, 
and for Proceedings in Council, sec Ibid., 
Pt. Vf. pp. J28 and 355. 

2 This Act was declared in force in Upper 
Burma (except the Shan States) by the 
Burma Laws Act, 1898 (XIII of 1898), Bur. 
Code. 


NOTES. 

Sch. Ill, Annexure B. — Property held in 
trust within Annexure B in the form set out 
in Sch. Ill is property held in trust by the 
testator and not one as to which the testator 
has created a trust. 2 Pat.L.T. 683=62 
I.C. 513=6 P.L.J. 411; 45 I.C. 578=2 
P.L..T. 611. 

Sec. 1: roNSTRtrrrtoN of Crown orants. 
— A Crown grant Is to be construed by its 
own terms and not I>y reference to the previ- 
ous or subsequent act of the parties. 36 
Bom.L.R. 761=1934 B. 434. The Crown 


ants Act applies to grants by Government 
Sunderhans lands. The Crown has 
fettcrc<l discretion to impose sny condi- 
n. limitation, or restriction in its pants. 

..R. (1938) 2 Cal. 1=42 C.W.N m 
e erants or leases of Sunderhans lanp, 
ich arc lands vested in the Crown by 
39 of 21 & 22 Vic., c. 106. exputed b> 
Sunderhans commi.ssionp on .ocnau 
Secretary of State for India m Councl 
Crown grants and to these g^ant^i 
>wn Grants Act applies. I.L.IL (iv^^ 
:al. 626=42 C.W.N. 81=1938 ^l^H. 
icrc certain waste lands ®J^of 

by the Governor of a 
Maicsty under S. 1 ot tne 
It of ^India Act. AfW, that g-o^n^ ^ 

t applied to the has con* 

930 O. 441. In Benpj. Cr^ hold- 
•cd no tnzTk^JranchiSC or 
markets. nrescriptia^ a* 

acquire such a right y to the 
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iV. to the whole of British India: f*P 

(3) [ * * ♦ * * p • ^ ^ 

2. Nothing in the Transfer of Property Act, 1882,* contained shall apply 

Transfer of Property ^ ever to have applied to any grant or 

Act, 1882, not to apply transfer of land or of any interest therein 

to Crown grants. heretofore made or hereafter to be made by or on 

, . behalf of *[the Crown] to, or in favour of, any person 

whomsoever ; but every such grant and transfer shall be construed and take effect 
as if the said Act had not been passed. 


LEG. REF. 

iThe words "and” at the end of Cl. (2) 

and "it shall come into force at once” in 

Cl. (3) were repealed by Act X of 1914 
Sell. If. 

*This Act was declared in force in Upper 
Burma (except the Shan Stales) by the 
Burma Laws Act, 1898 (Xllf of 1898). 
Bur. Code. 

> Substituted for "Her Majesty the 
Queen-Empress, her heirs or successors, or 
by or on belialf of the Secretary of State 
for India in Council,” by Government of 
India (.Adaptation of Indian Laws) Order, 

1 937 . 

NOTES. 

ownership of land : and he has no remedy 
at law if any competitor holds a market in 
his proximity. 24 C.VV.N. 800=58 I.C. 
879=47 C. 1079. A trader usually haunting 
one market for the sale of his goods, can 
lake the same to another without committing 
any unlawful act. (Ibid.) 

Estoppfi,. — Acts of Government ofllccrs, 
as— A particular construction put upon 
a Crown grant by the ofiicers will 
not work as an estoppel against the 
Government. 36 Bom.L.R. 761=1934 B. 
434. 

Ckown DEjrrs.— The right of the Crown to 
enforce payment of Crown debts cannot be 
taken away by statute except by express 
enactment. There can be no bar by implica- 
tion. 1934 A.L.J. 221=1934 A. 170. 
As to priority of Crown debts, see 11 K. 
467; 1933 S. 368 (1931 S. l(A; (1940) 1 
M.L.J. 429; (1938) 1 M.L.J. 351; 5 Bom. 
H.C.R.O.C. 23, Ref.) It is the duty of 
the Crown and of every branch of executive 
to abide by and obey the law. If there is 
any diOiculty in ascertaining it, it is the duty 
of the executive in cases of doubt to ask 
for rlircctions from the Court to ascertain 
the law, in order to obey it, and not to dis- 
regard it. 16 P. 159=18 Pat.L.T. 95= 
1937 P. 65 (S.B.). 

Sec. 2. — The Crown in British India has 
power to grant or transfer lands and limit 
its descent in any way it pleases; but a 
subject has no power to impose on lands or 
other property, any limitation of descent at 
variance with the ordinarv law applicable. 

40 A. 470=23 C.W.N. 101=45 LA. 134 
(P.C.). 

Secs. 2 and 3. — Transfer of Property Act 
lias no application to grants of Crown lands. 

10 P. 203=1931 P. 268=131 I.C. 811. It 
is not only the T.P. Act, that is affected 


by the Crown Grants Act. S. 3 of the Act 
declares the unfettered discretion of the 
Crown to impose such conditions and limi- 
tations as it thinks fit, no matter what the 
general law of the land be. By reason of 
this section, a restrictive clause in a Cro\vn 
lease which compels the lessee to refer any 
boundary dispute with the adjoining lessee, 
only to revenue authorities, is not affected 
by S. 28 of the Contract Act. But such a 
clau.se cannot be availed of by a lessee of 
an adjoining lot, to oust tlic jurisdiction of 
the Civil Court, for the reason, that his 
predecessors in interest were not parties to 
the contract entered into between the Secre- 
tary of State in Council and the other 
lessees’ predecessors in interest. I.L.R. 
(1938) 1 Cal. 626=42 C.W.N. 81 = 1938 
Cal. 211, See also 1939 All. 263. The 
provisions of Ss. 2 and 3 do not 

include all leases executed by or on 
behalf of Government from the operations 
either of S. 107, T.P. Act. or of the Regis- 
tration .Act which provides for the cases of 
documents exempt from registration when 
executed by or on behalf of (iovernment 
36 A. 176=22 I.C. 9.33=12 A.L.J. 219. 

A provision in a lease granted by Govern- 
ment of land situate in Malabar that the 
lessee will not erect buildings on the 
ground, is not consistent with S. 19 of the 
Malabar Compen.'^ation for Tenants Im- 
provements Act and is saved by S. 3 of the 
Crown Grants .Act. 43 M. 65=53 I.C. 345 
=37 M.L.J. 532. The expression "grant’' 
in S, 2 denotes not only the transfer of 
prerogative rights possessed by the Crown 
but also transfers of land of every descrip- 
tion. (Ibid.) ^Vhere a Crown grant 
consists of a lease of land in the Malabar 
District containing a rescr\-ation of the 
right to terminate the tenancy on six 
months’ notice and the lessee expressly cove- 
nanted to surrender, held, that under S. 3, 
the lease must take effect according to its 
tenor and the Government is entitled to a 
decree for ejectment without paying for 
improvements. 41 M.L.J. 494=69 I.C. 
475. The exemption of waste lands from 
payment of land revenue docs not if>so facto 
exempt such land from Land Revenue Act 
and Tenancy Act. 28 N.L.R. 169=1932 
N. 75 (F.B.). Where certain property 

which had been acquired by the Secretary 
of Slate under the Land Acquisition Act was 
sold in Court auction. Held, that the sale 
was immune from a claim for pre-emption 
in view of the provisions of S. 3 of the 
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[S. 1 


3. All provisions, 

Crown grants to take 
effect according to tlicir 
tenor. 


restrictions, conditions and limitations over contained 
in any such grant or transfer as aforesaid shall be 
valid and take effect according to their tenor any rule 
of law, statute or enactment of the Legislature to the 
contrary notwithstanding. 


THE CURRENCY ACT (IV OF 1927). 
[Repealed by Reserve Bank Act (II of 1934), S. 60.] 


THE CUTCHI MEMONS ACT (X OF 1938). 

[Sth April, 1938. 

An Act to provide that all Cutchi Memons shall be governed in matters of 

succession and inheritance by the Muhammadan Law. 

Whereas it is expedient that all Cutchi Memons be governed in matters of 
succession and inheritance by the Muhammadan Law ; It is hereby enacted as 
follows: — 


Siiort title and 
mcncenient. 


com- 


1. (1) This Act may be called The Cutchi 
Memons Act, 1938. 

(2) It shall come into force on the 1st day of November, 1938. 

2. Subject to the provisions of section 3, all 
Cutchi Memons he Cutchi Memons shall, in matters of succession and 

brMuhlJnJdLrT'Law'^ inheritance, be governed by the Muhammadan 

Law. 

3. Nothing in this Act shall affect any right oi^ liability acquired or incurred 

before its commencement, or any legal proceeding or 
Savings. remedy in respect of any such right or liability: and 

any such legal proceeding or remedy may be continued or enforced as if this 
Act had not been passed. 


NOTES. 

Crown Grants Act. 8 Luck. 322=10 O. 
W.N. 113=1933 O. 134 (F.B.). 

Sec. 3. — An inam which is a Crown 
grant will he governed hy S. 3 of the C. G. 
Act which excludes the application of the 
personal law. Tf there is any ambiguity in 
the inam certificate, the question would have 
to be decided in accordance with the Tnam 
Rules of 1859. I.L.R. (1940) Nag. 244= 
1940 N.L. 1. 78=1940 Nag. 129. The effect 
of S. 3 is that when a grant has been made 
by the Crown, the Crown is not with refe- 
rence to that grant, hound hy any of the 
sections of either the Tenancy .Act or the 
Transfer of Propertv Act or the ('ontract 
Act. 181 I.C. .584=1939 .\.I..T. 1M=1939 
All. 263. See. also 1931 Pat. 2.58; 1938 Cal. 
211; (1938) 1 M.L.J. 6.56. All that .S. 3 
means is that the Crown is entitled to put 
such conditions in a grant which a private 
individual could not hut the only advantage 
to the grantee is that the grant to him is not 
invalid if given by the Crown when it might 
be invalid if given by an individjial. It 
cannot he said to confer the right to sue on 
the grant if he had no such right. had_ the 
grant in his favour been made by an indi- 
vidual. 1938 O.A. 353=1938 O.W.N. 462 
=1938 Oudh 175. It is competent to the 
Crown to make a Iieritable grant of a village, 


on t erring on the grant not an absolute 
state, but a limited interest to enjoy the 
ents ami profits of the village for ms life 
nd a similar interest on his heirs who will 
iccccd him; it is open to the Crown to 
reate successive life estates or hnuted in- 
•rests, and prohibition as to alienation may 
? imposed by the Crown either bv virtiie 

P an enactment or by a grant, b. ; 
car and expressly mentions that all Iimi- 
tions contained in a CroNvn grant ^ 

ilid and take effect according 

^withstanding any c aO 

c Legislature, which wouM 
P rode T L R. (i93S) Mad. /<>/- 
^■m^L 623=(iW8) 1 M L .1 6^. S.r 
•n 1037 \ I I 567=1937 All. 

'Ll was c^a/cd in 1842, b.v > 1 - P^pne.o 
an estate, and granted 
-vices to be rendered as f 

iment. and m 1^1. 

pensation with the ^ u^rtmndsLZ and a 
tirdar had to render as ^ ^ i 

[v grant was created of he lemirc 

those services at al 

V grant created a jagy 50 
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Repeal. 


4. The Cutchi Memons Act, 1920, is hereby 
repealed. 


NOTES. 

creation of mokkarrari tenures any part of 
the tenure with a liability to resumption if 
unauthorised transfer should be made. 
Held, (1) tliat the tenure was a Crown 
prant, a jn'ant affected by the Crown Grants 
Act in such a manner that the provisions of 
the Transfer of Property Act would not 
apf(1y to it, so that it took effect according 
to its tenor whatever might be the condi- 
tions laid down; (2) that the grant made a 
clear restriction against alienation and 
granted a limited Interest which was not 
transferable either by operation of law or 
by voluntary alienation; and (3) the estate 

C.C.M.-269 


could not therefore be attached and sold 

a decree against the jagirdar. 
1939 Pat. 598. Rowing, J. When a Crown 
grant contains a prohibition against alienation 
of the estate, that prohibition must take 

Cutchi Memons: Will executed by 
OTD iciL — Law appucable.— a Cutchi 
Memon is governed by the Mahomedan Law 
so far as the execution of his will and a 
codicil IS concerned. (43 Bom. 641. Rel. on.) 

47 L.W. 719=1938 M.W.N. 699=1938 
Mad. 616=(1938) 1 M.L.J. 444. 



APPENDIX A. 


1. THE ASSAM COURT-FEES (AMENDMENT) ACT (II OF 1922). 

[Not in force— Expired on 1st May, 1928.] 

Ain Act to amend the Court-Fees Act, 1870, with reference to the scale of Court-fees 

in Assam. 

of Court-Fees for Assam by amendment 
ur -Fees Act, 1870, in its application to Assam, in the manner hereinafter appearing; 

It is hereby enacted as follows: — 

1. (1) This Act may be called The Assam Court- Fees (Amendment) Act, 1922. 

(2) It extends to the whole of Assam. 

(3) It shall come into force on the first day of May, 1922 and shall remain in force 
tor a period of [six]* years. 

. . Court-Fees Act, 1870, as amended by subsequent legislation, shall be amended, 

in its application to Assam, in the manner hereinafter provided. 

3. In S. 18 of the Court-Fees Act, 1870, hereinafter referred to as “the said Act,“ 
for the words “a fee of eight annas” the^word “a fee of one rupee” shall be substituted. 

4. In item VIII, in S. 19 of the said Act, for the words “one thousand rupees” the 
words “two thousand rupees” shall be substituted. 

5. For Art. 1 in the First Schedule to the said Act the following shall be substituted 
namely : — 

Number. Proper Fee. 

“1. Plaint, written statement, pleading, a set-off or counter- 
claim or memorandum of appeal (not otherwise provided 
for in this Act) or of cross-objection presented to any Civil 
or Revenue Court except those mentioned in S. 3.” 

When the amount or value of the subject-matter in dispute does Six annas, 
not exceed one hundred rupees, for every five rupees or 
part thereof, of such amount or value, 

and 

when such amount or value exceeds one hundred rupees, for One rupee two annas, 
every ten rupees or part thereof, up to one thousand 


rupees, 

and 

when such amount or value exceeds one thousand rupees, for Seven rupees eight annas, 
every one hundred rupees, or part thereof in excess of one 
thousand rupees, up to seven thousand five hundred rupees, 

and 

when such amount or value exceeds seven thousand five Fifteen rupees. 


hundred rupees, for every two hundred and fifty rupees, or 
part thereof, in excess of seven thousand five hundred 
rupees, up to ten thousand rupees, 

and 

when such amount or value exceeds ten thousand rupees, for 
every five hundred rupees or part thereof, in excess of ten 
thousand rupees, up to twenty thousand rupees, 

and 

when such amount or value exceeds twenty thouwnd J’Upces* 
for every one thousand rupees, or part thereof, m ewess 
of twenty thousand rupees, up to fifty thousand rupees, 

when such amount or value exceeds fifty thousand 

for every five thousand rupees, or part thereot, in excess 

of fifty thousand rupees : 


Twenty-two rupees eight 
annas. 

Thirty-rupees. 


Thirty - seven 
eight annas. 


rupees 


notes. ' ^ e''io9i'\ < 2 

♦See. 1 (3) .—The word “six” was substi- (III of 1925), o. 


.uted for the word "fhr«" by Asom 


Act 




App.] The As^am Court-Fees (Amendment) Act (II of 1922), 2147 


Proper Fee 


T> j . . . Number. 

Prov^ed that the m^imum fee leviable on a plaint or memo- 
randum of appeal shall be ten thousand rupees. 

^ schedule to the said Act,— 

words A ,^ub“Ji,rd f'anS'”’'’"*' 

s^bs^tihTted^^ shalf be 

« 

thirl proviso in the second column and for the entries in the 

s'Sl.sli.ufdZnrdy "> ^C, .he fonow^nrshLll ' be 

„i,,. , Number. 

When the amount or value of the property in respect of 
which the grant of probate or letters is made exceeds two 
thousand rupees, (on such amount or value up to ten 
thousand rupees. ) 

. , and 

when such amount or value exceeds ten thousand rupees (* ♦ 

... . * .*1 fo" portion of such amount or value 

\yhich is m excess of ten Uiousand rupees, (up to fifty 
thousand rupees.] 

and 

when such amount or value exceeds fifty thousand rupees, (* • 

» . . portion] of such amount or value 

which IS m excess of fifty thousand rupees, (up to a lakh 
of rupees,] 

and 

when such amount or value exceeds a lakh of rupees (on 

tlie portion] of such amount or value which is in excess of 
a lakh of rupees. 


Proper Fee. 

Two per centum on such 
amount or value. 


Three per centum (• 

* *] 


Four per centum f* 

* *] 


Five per centum (• ♦ *]'» 


8. For the entry in the second column in Art. 12 in the same schedule to the said 
bJ^ substUu^V namely following shaU 


(“When the original amount or value of any 
debt or security specified in the certificate 
under S. 8 of the Act, or such amount or 
value combined with the amount or value of 
any debt or security to which the certificate 
is extended under S. 10 of the Act, exceeds 
one thousand rupees, 

and 

“when such original or combined amount 
or value exceeds ten thousand rupees on the 
portion of such amount or value W’bich is 
in excess of ten thousand rupees. 

and 

“when such original or combined amount 
or value exceeds fifty thousand rupees, on 
the portion of such amount or value which 
is in excess of fifty thousand rupees up to 
one lakh of rupees, 

and 

“wlien such original or combined amount 
or value exceeds a lakh of rupees, on the 
portion of such amount or value which is in 
excess of a lakh of rupees.” 


Two per centum on such original amount 
or value and three per centum on the amount 
or value of any debt or security to which 
the certificate is extended under S. 10 of 
the Act. 


Three per centum on such original amount 
or value and four and a half per centum 
on tlie amount or value of any debt or secu- 
rity to which the certificate is extended 
under S. 10 of Uie Act. 

Four per centum on such original amount 
or value and six per centum on the amount 
or value of any debt or security to which 
the certificate is extended under S. 10 of 
the Act. 

Five per centum on such original amount 
or value and seven and a half per centum on 
the amount or value of any debt or security 
to which the certificate h extended under 
S. 10 of the Act. I” 


9 For the table of rates of ad fees leviable on the institution of suits, at the 

end of the s^e schedule to the said Act. the table set forth in the Schedule to this Act 
shall be substituted, 

10. In Article 1 in tlie second schedule to the said Act. 

(a) in clause (n) after the words ••Municipal a>n,mUsioner^^ in the third entry in 
the second column the words "or member of a Local Board” shall be inserted* ^ * 


words 


s^''T*wi’lnL7s^^'5Lirb^LS'u.eT“"’ 


• y 
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foI.owf^;^h°aUe\ubsuteSe^r" the 

one ruplVind?;:th1rU°e?e„‘tn°ir'=^r ^ 

(m) for tlie words “One rupee” opposite clause (c) in the second column, the 
words One rupee and eight annas” shall be substituted. ^ 

11. In the third column in Article 10 in the same schedule to the said Act— 

(1) for the words ‘Eight annas,” opposite clause (a) in the second column, the 
words “One rupee” shall be substituted; and 

(2) for the words “One rupee,” opposite clause (h) in the second column, the words 
One rupee and eight annas shall be substituted. 

12. For Article 11 of the same schedule to the said Act the following shall be substi- 
tuted, namely : — 

Number. Proper Fee. 

“11. Memorandum of appeal whe^t the. appeal is not from a 
decree or enw order lupimig the force of a decree, and is 
presented — 

(o) (i) to any Revenue Court or Executive Officer other than 
the High Court or Chief Controlling Revenue or Executive 
Authority; 

(it) to any Civil Court other than a High Court 
(b) to a Chief Controlling Executive or Revenue Authority. 

13. Above the words “Five rupees” where they occur in the third column, opposite 
Articles 12 and 13, in the same schedule to the said Act, the words “Ten rupees” shall be 
inserted opposite Article 12, and the bracket between Articles 12 and 13 in the second 
column shall be omitted. 

14. (1) The words “Ten rupees” in the third column opposite Article 17 in the same 
schedule to the said Act and the bracket opposite that article in the second column in the 
same schedule shall be omitted. 

(2) In the third column in the said Article — 

(a) opposite entries (»). («), (*«)» and (m), the words “Fifteen rupees” shall 
be inserted. 

SCHEDULE I. 

Assam and Bengal. 

Table of rates of ad valorem fees leviable on the institution of suits. 

When the amount f When the amount 

or value of the 
subject-matter But docs not 


Eight annas. 


One rupee. 
Two rupees.* 


exceeds. 

Rs. 

5 
to 

*5 
20 

25 

30 

35 
40 

45 
50 

55 


exceed Proper Fees. 


or value of the 
subject-matter But does not 
exceeds 


exceed Proper Fee. 


Rs 

5 

10 

15 

20 

25 

30 

35 

40 

45 

50 

55 

60 


Rs. 

o 

0 

1 
t 

1 

2 

2 

3 
3 

3 

4 
4 


A. 

6 

12 

2 

8 

>4 

4 

10 

D 

6 

12 

2 

8 


Rs. 

60 

65 

70 

75 

80 

85 

90 

95 

too 

1 10 

120 


Rs. 

65 

70 

85 

90 

95 
100 
no 
1 20 
130 


Rs. 

4 

5 

6 

7 


I 


9 

ti 

*3 


A. 

*4 

4 

10 

2 

10 

2 

lO 

i 

IS 

6 

0 


NOTES. , 

Art. 11. — The words in the second 
column, "on such amount . . . rupees 

were substituted for the words *1)111 docs not 
exceed ten thousand rupees and on tnc 
portion" were substituted for “for the por- 
tion” wherever they occur and the words 
“but docs not exceed fifty thousand rupecs^^ 
and but does “not exceed a lakh of 
were omitted; and after the words 
of ten thousand rupees” the words up to 


fifty tliousand rupees” and 
“in excess of fifty thousand 
wSrdf'^P to a lakh of ^ces” ^ 
by Assam Act IV of 1922 , 

o.med 
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When the amount 
or value of the 
subject*matter But 

does not 


When the amount 
or value of the 
subject-matter But does 

not 

exceeds — 

exceed — 

Proper Fee 

exceeds. — 

exceed— 

Proper Fee, 

Rs. 

Rs. 

Rs. A. F. 

Rs. 

Rs. 

Rs. A« 

130 

140 

14 10 

0 0 

770 

7^ 

86 10 

87 12 

140 

't 

10 4 

780 

790 

88 14 

>50 

160 

18 0 

790 

8w 

90 0 

160 

170 

19 2 

8^ 

810 

Q1 2 

170 

180 

20 4 

810 

820 

02 4 

180 

190 

21 6 

820 

830 

93 ^ 

190 

200 

22 8 

830 

840 

94 8 

200 

210 

23 10 

840 

850 

95 >0 

210 

220 

24 12 

850 

860 

96 12 

220 

230 

25 14 

860 

870 

97 

230 

240 

27 0 

870 

880 

99 0 

240 

250 

28 2 

880 

890 

100 2 

250 

260 

29 4 

890 

900 

101 4 

200 

270 

30 6 

900 

910 

102 D 

270 

280 

280 

31 8 

910 

920 

103 8 

290 

32 «o 

920 

930 

104 10 

290 

300 

33 «a 

930 

940 

105 12 

300 

310 

34 «4 

940 

950 

106 14 

310 

320 

36 0 

950 

960 

108 0 

320 

330 

37 2 

960 

970 

109 2 

330 

340 

38 4 

970 

980 

1 fo 4 

340 

350 

39 0 

980 

990 

111 6 

350 

360 

40 8 

990 

1,000 

1 12 8 

360 

370 

41 to 

1,000 

1,100 

120 0 

370 

380 

42 12 

1,100 

1,200 

127 8 

380 

390 

43 >4 

1 ,200 

1,300 

*35 0 

390 

400 

45 0 

1,300 

1,400 

142 8 

400 

410 

46 2 

1,400 

1,500 

150 0 

410 

420 

47 

1,500 

1,600 

>57 8 

420 

430 

48 6 

1,600 

1,700 

165 0 

430 

•HO 

49 8 

1.700 

1,800 

172 8 

440 

450 

50 10 

1,800 

1,900 

180 0 

450 

460 

51 12 

1 ,900 

2,000 

187 8 

460 

470 

52 »4 

2,000 

2,100 

*95 0 

470 

480 

54 0 

2,100 

2,200 

202 8 

480 

490 

55 2 

2,200 

2,300 

210 0 

490 

500 

56 4 

2,300 

2,400 

217 8 

500 

5«o 

57 0 

2,400 

2,500 

2,600 

225 0 

5 «o 

520 

58 8 

2,500 

232 8 

520 

530 

59 lo 

2,600 

2,700 

240 0 

530 

540 

60 12 

2,700 

2,800 

247 8 

540 

550 

6t 14 

2,800 

2,900 

255 0 

550 

560 

63 0 

2,900 

3.000 

262 8 

560 

570 

64 2 

3,000 

3,100 

270 0 

570 

A 

580 

85 4 

3,100 

3.200 

277 8 

580 

590 

66 b 

3.200 

3.300 

285 0 

590 

600 

67 8 

3.300 

3.400 

292 8 

600 

610 

68 to 

3.400 

3.500 

300 0 

610 

620 

69 12 

3.500 

3,600 

307 8 

620 

630 

70 14 

3,600 

3.700 

3^5 0 

630 

640 

72 0 

3.700 

3,800 

322 8 

640 

650 

73 2 

3.800 

3.900 

330 0 


660 

74 4 

3.900 

4,000 

337 8 

OiSo 

670 

670 

75 0 

4,000 

4.100 

345 0 

680 

76 8 

4,100 

4,200 

352 8 

680 

090 

77 to 

4,200 

4,300 

360 0 

090 

700 

78 12 

4.300 

4.400 

367 8 

700 

710 

79 >4 

4,400 

4.500 

375 0 
382 8 

710 

720 

81 0 

4.500 

4,600 

720 

730 

82 2 

4.600 

4.700 

390 0 

730 

740 


4.700 

4,800 

397 8 

740 


84 D 

4,800 

4.900 

405 0 

750 

85 8 

4.900 

5,000 

412 8 
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When the amount | When the amount 

or value of the 

subject-matter But does not 

Proper Fee. 


r. 




IApp. 


exceeds — 

Rs. 

< 1,000 

5,100 

5 ,QOO 

5>300 

5.400 

5.500 

5.600 

5.700 

5.800 

5.900 

6.000 

6.100 

6.200 

6.300 

6.400 

6.500 

6.600 

6.700 

6.800 

6.900 

7.000 

7.100 

7.200 

7.300 

7.400 

7.500 

7.750 

8.000 

8.250 

8.500 

8.750 
0,000 

9.250 

9.500 

9.750 

10,000 

10.500 

1 1 .000 

1 1.500 

12.000 

12.500 

13.000 

13.500 

14.000 

14.500 

1 5,000 

15.500 

16.000 

16.500 

17.000 

17.500 

18.000 

18.500 

19.000 

19.500 

20.000 
21,000 
22,000 

and the fee 
every five thousand 
for example — 


exceed 

Rs. 

5.100 

5.200 

5.300 

5.400 

5.500 

5.600 

5.700 

5.800 

5.900 

6.000 

6.100 

6.200 

6.300 

6.400 

6.500 

6.600 

6.700 

6.800 

6.900 

7.000 

7.100 

7.200 

7.300 

7.400 

7.500 

7.750 

8.000 

8.250 

8.500 

8.750 

9.000 

9.250 

9.500 

9.750 

10.000 

10.500 

1 1 .000 

1 1.500 

12.000 

12.500 

13.000 

13.500 

14.000 

14.500 

15.000 

15.500 

16.000 

16.500 

1 7.000 

17.500 

18.000 

18.500 

19.000 

19.500 

20.000 

21.000 

22.000 

23.000 

increases 
rupees or 


Rs. A. 


o 

8 

o 

8 

o 

8 

o 

8 

o 


420 
427 

435 
442 
450 
457 

465 

472 

480 _ 
487 8 

495 o 

502 8 

510 o 

517 8 
525 o 
532 8 

540 o 
547 8 
555 o 


o 

o 

o 

o 

o 

o 

o 


8 

o 

8 

o 


or value of the* — • • — ^ . 
subject-matter But does not 

exceeds — exceed— Proper Fee 


« t 


Rs. 

Rs. 

3,00,000 

4.012 

4,00,000 

4,762 

<>*00,000 


0,00,000 

6,262 

7,00,000 

7,012 


562 8 

570 o 
577 8 

585 o 
592 8 

600 
615 
630 

645 

660 

675 

690 

705 o 

720 o 

735 o 

750 o 

772 8 

795 o 

817 '' 

840 
862 
885 
907 8 

il'lO O 

952 8 

975 o 
997 8 
1 ,020 o 
1 ,042 8 

1 ,065 o 
1,087 8 
1,110 o 
1,132 8 

i ,'55 o 

1,177 8 

1,200 o 
1,230 o 
1,260 o 
1,290 o • 

at the rate of 
part thereof, up to 

A. 

8 
8 
8 
8 
o 


Rs. 

23.000 

24.000 

25.000 

26.000 

27.000 
q8,ooo 

29.000 

30.000 

3 1 .000 

32.000 

33.000 

34.000 . 

35.000 

36.000 

37.000 

38.000 

39.000 

40.000 

41.000 

42.000 

43.000 

44.000 

45.000 

46.000 

47.000 

48.000 

49.000 

50.000 

55.000 

60.000 

65.000 

70.000 

75.000 

80.000 

85.000 

90.000 

95.000 

1 .00. 000 

1.05.000 

1.10.000 

1.15.000 

1 .20.000 

1.25.000 

1.30.000 

1 . 35.000 

1 .40.000 

1.45.000 

1.50.000 

1.55.000 

1 .60.000 

1.65.000 

1.70.000 

1 . 75.000 

1.80.000 

1.85.000 

1.90.000 

1.95.000 

2 . 00 . 000 
thirty-seven 
a maximum 

Rs. 

8 . 00 . 000 

9.00. 000 
10 , 00,000 
11,00,000 


Rs. 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 

30.000 

31.000 

32.000 

33.000 

34.000 

35.000 

36.000 

37.000 

38.000 

39.000 

40.000 

41.000 

42.000 

43.000 

44.000 

45.000 

46.000 

47.000 

48.000 

49.000 

50.000 

55.000 

60.000 

65.000 

70.000 

75.000 

80.000 

85.000 

§ 0,000 

95.000 

1 , 00,000 

1.05.000 

1 . 10.000 

1.15.000 

1 . 20.000 

1.25.000 

1.30.000 

1 . 35.000 

40.000 

45.000 

50.000 
,5,000 
0,000 

1 '65,000 

1.70.000 

1.75.000 
,80,000 
.85,000 
,90,000 

95.000 

2,00,000 

2.05.000 


* > 

• > 
a A 


Rs. 

1,320 

x,35o 

1,300 

1,410 

1,440 

1,470 

1,500 

1,530 

1,560 

1,590 

1,620 

1,650 

1,680 

1,710 

1,740 

1,770 

1,600 

1,830 

1,860 

1,890 

1,920 

1,950 

1,980 

2,010 

2,040 

2,070 

2,100 

2,137 

2,175 

2,212 

2,250 

2,287 

2,325 

2,362 

2,400 

2,437 

2.475 

2,512 

2,550 

2,587 

2,625 

2,700 

2,662 

2,737 

2,775 

2,812 

2,850 

2,887 

2,925 

2,962 

3.000 

3,037 
3,075 

112 

X 

3,225 


3 f 

3 p 

3, 


A. 

O 

o 

o 

0 

o 

0 

0 

0 

0 

0 

o 

o 

0 

0 

o 

0 

0 

0 

o 

0 

0 

o 

* 

0 

0 

0 

o 

o 

8 

0 

8 

o 

8 

o 

0 

o 

8 

o 

8 

o 

8 

o 

0 

8 

8 

o 

8 

o 

8 

8 

6 

8 

8 

0 

8 

0 

8 

0 

8 




Rs. 

ia 

;i2 

9^ 

IO, 0 (X> 




A* 

6 

8 

6 

o 



App.]; The .Bengai. Court-Fees (Amendment), Act, 1922. 2151 

ASSAM ACT NO. Ill OF 1932. 

THE ASSAM COURT-FEES (AMENDMENT) ACT, 1932. y 
[Published in the Assam Gazeile of the 27th April, 1932. ] 

An Act to amend the Court-Fees Act, 1870.’ 

Assam "he3er°apZr4‘^ 

It 19 hereby enacted as follows 

'■(2rit™lndsWewhot'of Couax-FEES, (Amendment) Act, 1932. 

(3) It shall come into force on the ist May, 1932. 

Act)- ^ Court-Fees Act. 1870 (hereinafter referred to as the principal 

substitute^*’ "'wenty” shall be 

subsdtutS'^nUmUly:- ^ct, the following clause shall be 
"ii. In such case — 

• shall be stayed i^til the additional fee, is paid and if the additional fee 

IL'’UddU?laTfee"il“^s'U'4 p'aid ' '**""*”"*= 

rion# opmion that the estimation has been grossly insuffi- 

rnnrV mlv commlssion, or such portion thereof as the 

S. k^ reasonable, be paid by the party in fault to the Government, and the order 

so made shall have the force and effect of a decree passed by the Court.” 


II— BENGAL ACT NO. IV OF 1922. 

THE BENGAL COURT-FEES (AMENDMENT) ACT. 1922. 

(Published in the Calcutta Gazette extraordinary of the 29th March 1922 1 
An Act to amend tite Court-Fees Act. 1870. and the Presidency Small Cause Courts Act 1882 

unth reference, to the scale of Court-fees in Bengal. 

Whereas it is necessary to revise the scale of Court-fees for Bengal, by amendment 
of the Court-Fees Act, 1870, and the Presidency Small Cause Courts Act. 1882 in their 
application to Beng:a], in the manner hereinafter appearing; 

It is hereby enacted as follows: — 

'The Bengal Court- F feES (Amendment) Act 1922 

(2) It extends to the whole of Bengal. ' 

(3) It shall come into force on the first day of April, 1922. 


2. The Court-Fees Act, 1870, as amended by subsequent legislation, and the 
Presidency Small Clause Courts Act. 1882. as amended by subsequent legislation, shall be 
amended, in their application to Bengal, in the manner hereinafter provided. 

3. In section 18 of the (Tourt-Fees Act, 1870. for the words "a fee of eight annas” 
the words "a fee of one rupee shall be substituted. 

4. In item yiii in section 19 of the same Act for the words "one thousand rupees” 
the words "two thousand rupees shall be substituted. 


5. For Article 1 in 
namely : — 

“1. Plaint, written state- 
ment, pleading, a set-off 
or counter-claim or me- 
morandum of appeal 
(not othenvise provided 
for in this Act) or of 
cross-objection presented 
to any Civil or Revenue 
Court except those men- 
tioned in section 3.” 


the first schedule to the same Act the following shaU be substituted 


When the amount or value of the 
subject-matter in dispute does not 
exceed seventy-five rupees, for 
every five rupees or part thereof 
of such amount or value, 

and 

when such amount or value exceeds 
seventy-five rupees, for every five 
rupees or part thereof, in excess 
of seventy-five rupees, up to one 
hundred rupees, 

and 

when such amount or value exceeds 
one hundred rupees, for every ten 
rupees, or part thereof, in excess 
of one hundred rupees, up to one 
hundred .and fifty rupees, 


Six annas. 


Eight annas. 


One rupee two annas 
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[Afp. 


1. Plaint, etc. — 

(Contd.) 


and 

when such amdunt or value exceeds 
one hundred and fifty rupees, for 
every ten rupees, or part thereof, 
up to one thousand rupees, 

and 

when such amount or value exceeds 
one thousand rupees, for every one 
hundred rupees, or part thereof, 
in excess of one thousand rupees 
up to seven thousand five hundred 
rupees, 

and 

when such amount or value exceeds 
seven thousand five hundred 
rupees, for every two hundred 
and fifty rupees, or part thereof, 
in excess of seven thousand five 

hundred rupees up to ten thousand 
rupees, 

and 

when such amount or value exceeds 
ten thousand rupees, for every 
five hundred rupees, or part 
thereof, in excess of ten thousand 
rupees, up to twenty thousand 
rupees, 

and 

vhen such amount or value exceeds 
twenty thousand rupees, for every 
one thousand rupees, or part 
thereof, in excess of twenty' 
thousand rupees, up to fifty 
thousand rupees, 

and 


One rupee two annas. 


Seven rupees eight annas. 


Fifteen rupees. 


Twenty-two 
eight annas. 


rupees 


Thirty rupees. 


Thirty - seven 
eight annas. 


rupees 


when such amount or value exceeds 
fifty thousand rupees, for every 
five thousand rupees, or part 
thereof, in excess of fifty thousand 
rupees : 

Provided that the maximum fee 
leviable on a plaint or memoran- 
dum of appeal shall be ten thou- 
sand rupees.” 

6. In the third column in Article 6 in the same schedule to the the 

(o) for the words "Four annas,” opposite clause (a) m the second column, me 

words “Six annas” shall be substituted ; and , second 

(by for the words “Eight annas,” opposite the first ^ Jhe^ words ‘^ne^upee,'* 
column, the words “Twelve annas” shall be substituted, and -i^ht annas” shall be 

opposite the second item in that clause, the words “One rupee eight annas 

substituted. . In the 

7. For the entries above the proviso in the second following «hall be 

third column in Article 1 1 in the same schedule to the same Act, the toiiowing 

substituted, namely : — 

“When the amount or value of the property 
in respect of which the grant of probate 
or letters is made exceeds two thousand 
rupees, but does not exceed ten thousand 
rupees, 

and 

when such amount or value exceeds ten 
thousand rupees, but does not exceed fifty 
thousand rupees, for the portion of such 
amount or value which is in excess of ten 
thousand rupees. 


Two per centum on 


such amount or value. 


Three per centum on such amount o 


vdlu& 
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and 

when such amount or value exceeds fifty 
thousand rupees, but does not exceed a 
lakh of rupees, for the jwrtion of such 
amount or value which is in excess of fift>' 
thousand rupees. 

and 

when such amount or value exceeds a lakh 
of rupees, for the portion of such amount 
or value which is in excess of a lakh 
of rupees." 

8. For the entry in the second column 

Act, and for the first para^rraph in the third 

be substituted, namely: — 

"When the amount or value of any debt or 
security specified in the certificate under 
section 8 of the Act exceeds one thousand 
rupees, but does not exceed ten thousand 
rupees, 

and 

when such amount or value exceeds ten 
thousand rupees, but does not exceed fifty 
thousand rupees, for the portion of such 
amount or value which is in excess of ten 
tliousatid rupees, 

and 

when such amount or value exceeds fifty 
thousand rupees, but does not exceed a 
lakh of rupees, for the portion of such 
amount or value which is in excess of fifty 
thousand rupees, 

and 

when such amount or value exceeds a lakh 
of rupees, for the portion of such amount 
or value which is in excess of a lakh 
of rupees." 


Four per centum on such amount or value. 


Five per centum on such amount or value. 


in Article 12 in the same schedule to the same 
column in the said Article, the following shall 

Two per centum on such amount or value 
and three per centum on the amount or 
value of any debt or security to which the 
certificate is extended under section 10 of 
the Act. 

Three per centum on such amount or value 
and four-and-a-half per centum on the 
amount or value of any debt or security 
to which the certificate is extended under 
section 10 of the Act. 

Four per centum on such amount or value 
and six per centum on the amount or 
value of any debt or security to which 
the certificate is extended under section 10 
of the Act 

Five per centum on such amount or value 
and sevcn-and-a-half per centum on the 
amount or value of any debt or security 
to which the certificate is extended under 
section 10 of the Act. 


9. For the table of rates of ad valorem fees leviable on the institution of suits, at the 
end of the same schedule to the same Act the tabic set forth in the schedule to this Act 
shall be substituted. 


10. In Article 1 in the second schedule to the same Act — 

• 

(а) in clause (a) after the words "Municipal Commissioner" in the third entry in 
tlic second column the words "or member of a District Board" shall be inserted; 

(б) (0 for the words "One anna,” opposite clause (a) in the second column, the 
words "Two annas" shall be substituted; 

(«) for the words "Eight annas,” opposite clause (b) in the second column, the 
following shall be substituted, namely: — 

"In the case of a complaint or charge of an offence presented to a Criminal Court 
one rupee, and in other cases twelve annas” ; and 

(iii) for the words "One rupee,” opposite clause (c) in the second column, the words 
"One rupee eight annas” shall be substituted. 

11. For clause (d) in the second column in Article 1 in the same schedule to the 
same Act, and for the entries opposite that clause in the third column thereof, the following 
clause and entries shall be substituted, namely : — 

"(d) (i) When presented to the High Court under S, 115 of 
the Code of Civil Procedure, 1908, for revision of an 
order — 

(a) when the value of the suit to which the order relates docs 
not exceed Rs. 1,000. 

(h) when the value of the suit exceeds Rs. 1,000. 

(it) When presented to the High Court otherwise than under 
that section. 

12. In the third column in Article 10 in the same schedule to the same Act, — 

(I) for the words "Eight annas" opposite clause (a) in the second column, the 
words "One rupee” shall be substituted ; and 

(2) for the words "One rupee,” opposite clause (b) in the second column, the words 
"One rupee eight armas” shall be substituted. 

CC.M— 270 


Five rupees. 

Ten rupees. 
Two rupees.” 
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13. For Article 11 in the same schedule to the same Act the followine shall be 
substituted, namely : — ® 

"11. Memorandum of (a) (t) to any Revenue Court or Eight annas, 
appeal when the appeal Executive Officer other than the 
is not from a decree or High Court or Chief Controlling 

an order having the Revenue or Executive Authority, 

force of a decree and is (li) to any Civil Court other than a One rupee, 
presented — High Court, 

(b) to a Chief Controlling Execu- Two rupees, 
tive or Revenue Authority, 

(c) to a High Court. Five rupees." 

. the words "Five rupees,” where they occur in the third column, opposite 

Articles u and li m the same schedule to the same Act, the words “Ten rupees” shall 

be inserted opposite Article 12 and the bracket between Articles 12 and 13 in the second 
column shall be omitted. 

!i^i (n The words "Ten rupees” in the third column, opposite Article 17 in the same 
schedule to the same Act, and the bracket opposite that article in the second column in Uie 
same schedule shall be omitted. 

(2) In the third column in the said Article, — 

(< 7 ) opposite entries i, ii, iv and vi, the words "Fifteen rupees” shall be inserted; and 

(b) opposite entries iii and v, the words "Twenty rupees” shall be inserted. 

16. In section 71 of the Presidency Small Cause Courts Act, 1882, — 

( 1 ) in clause (a) for the words "five hundred rupees” the words "fifty rupees” shall 
be substituted ; 

( 2 ) after clause (u) the following shall be inserted, namely: — 

"(b) when the amount or value of the subject-matter exceeds fifty rupees, but 
docs not exceed five hundred rupees — the sum of six rupees four annas and 
three annas in the rupee on the excess of such amount or value over fifty rupees;” 

(3) clause (b) shall be re-numbered as clause (c) and in that clause as renumbered 
for the words ''sixt>’-two rupees eight annas” the words "ninety rupees ten annas” shall be 
substituted, and after the words "one anna” the words "six pies” shall be inserted. 

17. Nothing in this Act shall apply to any probate, letters of administration or 
ficate in respect of which the fee payable under the law for the time being m force has 
been paid prior to the commencement of this Act, but which have not issued, 

THE SCHEDULE. 

Table of Rates of ad valorem Fees leviable on the Institution of Suits. 

[Sef. S. 9 OF the Bengal Court-Fees (Amendment) Act, 1922).] 


When the amount 

or value of the subject But docs not 

matter r.xeoeds — exceed — Pr<*per fcc.s 


Rs. 

Rs. 

Rs. 

A. 


5 

0 

G 

fj 

to 

0 

\ 2 

10 

*5 

I 

2 


20 

I 

U 

20 

••^5 

I 


S') 

3 <’ 

2 

4 

30 

35 

2 

lO 

35 

.\o 

3 

0 

40 

45 

3 

6 

45 

.50 

3 

12 

50 

55 

4 

2 

.55 

Go 

4 

8 

Go 

65 

4 

14 

65 

70 

5 

4 

70 

75 

5 

10 

75 

80 

G 

2 

80 

83 

G 

10 

85 

90 

7 

2 

9 « 

95 

7 

10 

95 

100 

8 

2 

100 

t 10 

9 

12 

1 10 

1 20 

I I 

6 

120 

130 

>3 

0 

130 

140 


f 0 

140 

150 

16 

4 

•50 

160 

18 

0 

160 

170 

»9 

2 

170 

180 

20 

4 


Wlx’n Uic amount or 
value of the subjcct- 
maller excccd.s — 
Rs. 
i 8 o 
190 
200 
210 
220 
230 
240 
250 
260 
270 
280 
290 
300 
310 
320 

330 

340 

350 

360 

37 ‘> 

3^ 

390 

400 

410 

420 

430 

440 

450 


But does not 
exceed — 
Rs. 

190 

200 

210 

220 

230 

240 

250 

260 

270 

280 

290 

300 

310 

320 

330 

340 

3.50 

360 

380 

390 

400 

410 

420 

430 

440 

450 

4 ^ 


Proper fees 

Rs. 

A. 

21 

6 

22 

Q 

23 

10 

24 

12 

25 

14 

27 

b 

28 

2 

29 

i 

3 « 

6 

8 

3 ' 

32 

10 ’ 

33 

12 

34 

14 


36 o 




When the amount or 
value of the subject- Dut docs not 
matter exceed — exceed — 


Rs. 

460 

470 

4TO 

490 

500 

510 

530 

530 

540 

550 

560 

570 

580 

590 

600 

Gio 

620 

630 

640 

650 

GGo 

670 

6^ 

690 

700 

710 

720 

730 

740 

750 

760 

770 

780 

790 

8ou 

810 

820 

830 

840 

850 

860 

870 


Rs. 

470 

480 

490 

500 

510 

520 

530 

540 

550 

560 

570 

580 

590 

600 

610 

620 

630 

640 

6^0 

660 

670 

6B0 

690 

700 

710 

720 

730 

740 

750 

760 

770 

780 

790 

800 

810 

820 

830 

840 

850 

860 

870 

880 


Proper fee, 


Rs. 

52 

54 

55 

56 

57 

58 

59 

60 

61 

64 

65 

66 

67 

68 

69 

70 

72 

73 

74 

75 

76 

77 

78 

79 

81 

82 

83 

84 

85 

86 
87 
68 
90 

9' 

92 

93 

94 

95 

96 

97 
99 
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When the amount or 




fee. 

value of the subject- 

But does not 



matter exceeds— 

exceed — Proper fee. 

A. 

Rs. 

Rs. 

Rs 

. A. 

H 

2,400 

2,500 

225 

0 

0 

2,500 

2,600 

232 

8 

2 

2,600 

2,700 

240 

0 


2.700 

2,800 

247 

8 

6 

8 

2,800 

2,900 

2.55 

0 

2,900 

3,000 

262 

8 

10 

3,000 

3.100 

270 

0 

12 

3,100 

3,200 

277 

8 

>4 

3,200 

3.300 

285 

0 

0 < 

3.300 

3,400 

292 

8 

2 

3.400 

3,500 

300 

0 

i 

3.500 

3,600 

307 

8 

0 

8 

1 

3,600 

3.700 

3*5 

0 

3.700 

3,800 

322 

8 

10 

3,800 

3.900 

330 

0 

12 

3.900 

4,000 

337 

8 


4,000 

4,Joo 

345 

0 

0 

4,100 

4,200 

352 

8 

2 

4,200 

4.300 

360 

0 

i 

4.300 

4,400 

367 

8 

6 

8 

4.400 

4.500 

375 

0 

4.500 

4,600 

382 

8 

10 

4,600 

4.700 

390 

0 

12 

4,700 

4,800 

397 

8 

H 

4,800 

4.900 

405 

0 

0 

4,900 

5,000 

412 

8 

2 

5,000 

5.500 

420 

0 

4 

5,100 

5,200 

427 

8 

b 

5,200 

5,300 

435 

0 

8 

5.300 

5.400 

442 

8 

10 

5.400 

5.500 

450 

0 

12 

5.500 

5,600 

457 

8 

*4 

5,600 

5.7f>o 

465 

0 

0 

5.700 

5,800 

472 

8 

2 

5.800 

5.900 

480 

0 

i 

5,900 

6,000 

487 

8 

D 

8 

6,000 

6,100 

495 

0 

6,100 

6,200 

502 

8 


10 

12 

«4 

o 


0 

6,300 

6,400 

6,500 


6,400 

6,500 

6.600 


5«7 8 

525 o 


880 

890 

JOO 

2 

6,600 

• 

6,700 

540 

0 

890 

900 

101 

4 

6,700 

6,800 

547 

8 

900 

910 

102 

6 

6,800 

6,900 

555 

0 

gio 

920 

103 

8 

6,900 

7,000 

562 

8 

920 

930 

104 

10 

7,000 

7.100 

570 

0 

930 

940 

105 

12 

7,100 

7.200 

577 

8 

940 

950 

106 

*4 

7,200 

7.300 

585 

0 

950 

goo 

108 

0 

7.3«> 

7,400 

592 

8 

960 

970 

109 

2 

7,400 

7.500 

600 

0 

970 

A 

980 

1 10 

4 

7.500 

7.750 

615 

0 

980 

990 

1 1 1 

6 

7.750 

8,000 

630 

0 

990 

1,000 

I 12 

B 

8,000 

8,250 

645 

0 

1,000 

1,100 

120 

0 

8,250 

8,500 

6bo 

0 

I»IOO 

1,200 

127 

6 

8.500 

8.750 

675 

0 

1^200 

1,300 

*35 

0 

8.750 

9,000 

6go 

0 

1,300 

1 ,400 

142 

8 

9.000 

9.250 

705 

0 

1,400 

1,500 

150 

0 

9,250 

9.500 

720 

0 

1,500 

1,000 


8 

9.500 

9.750 

735 

0 

1,600 

1,700 

165 

0 

9.750 

10,000 

750 

0 

1,^00 

1,800 

*72 

8 

10,000 

10,500 

772 

8 

x^Ooo 

!,goo 

180 

0 

10,500 

1 1,000 

795 

0 

1,900 

2,000 

187 

8 

1 1 ,000 

11,500 

8*7 

6 

2,000 

2,100 

*95 

0 

1 1,500 

12,000 

840 

0 

2,100 

2,200 

202 

8 

12,000 

12.500 

862 

8 

2,200 

2,300 

210 

0 

12,500 

13,000 

885 

0 

2,300 

2,400 

217 

8 

13,000 

*3.500 

907 

8 
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When the amount or 

value of the subject- But does not 


When the amount 


matter exceeds — 

Rs. 

13,300 

1 4.000 

1 4.500 

1 5.000 

15.500 
lb ,000 

16.500 

1 7.000 

17.500 

iB,ooo 

18.500 

1 9.000 

19.500 
‘ 20,000 
•2 I .000 
•22.000 
■23.000 

24.000 

25.000 

26.000 

27.000 

26. 000 

29.000 

30.000 
31 ,000 

32.000 

33.000 

34.000 

35.000 

36.000 

37.000 

36. 000 

39.000 

40.000 
41 .000 
.^ 2.000 

43.000 

and the fee 
every five thousand 
for example — 

Rs. 

3.00. 000 

4.00. 000 

5 .00. 000 

6.00. 000 

7 . 00 . 000 


exceed — Proper fee. 


Rs. 

14.000 

14.500 

tS.oo” 

15.500 

1 6.000 

16.500 

1 7.000 

17.500 

1 8.000 

18.500 

1 9,000 

19.500 

20.000 

2 1 .000 

22.000 

23.000 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 

30.000 
3 • ,000 

32.000 

33.000 

34.000 

35.o«o 

36.000 

37.000 

38.000 

39.000 

40.000 

41.000 

42.000 

43.000 
.44,000 

increases 


at 


Rs. 

930 

952 

975 

997 
1,020 
1,042 
1,065 
1.087 
1,1 10 

1,132 

i,«55 

1.177 

1,200 

1,230 

1,260 

1,290 

1,320 

1,350 

1,380 

1,410 

1,440 

1,470 

1,500 

1.530 

1,560 

1.590 

1 ,620 
1 ,650 
1 ,680 
1,710 
1,740 

',770 

1 ,800 
1 ,830 
1 ,860 
i ,890 
1 ,920 

the 


A. 

o 

8 

o 

8 

o 

8 

o 

8 

o 

8 

o 

8 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

rate 


jcct-maltcr cxcccds- 

- exceed — 

Proper 

fee. 

Rs. 

Rs. 

Ra. 

A* 

44,000 

45,000 

*>950 

0 

45,000 

46,000 

*,980 

0 

46,000 

47,000 

2,010 

a 

47,000 

.0,000 

2,040 

0 

48,000 

49,000 

2,070 

0 

49,000 

50,000 

2,100 

0 

50,000 

55.000 

2,137 

8 

55,000 

60,000 

2,175 

0 

60,000 

65,000 

2,212 

8 

65,000 

70,000 

2,250 

0 

70,000 

75.000 

2,287 

8 

75,000 

80,000 

2,325 

0 

80,000 

85,000 

2,362 

8 

85,000 

90,000 

2,400 

0 

90,000 

95,000 

2,437 

8 

95,000 

1,00,000 

2.475 

0 

1 ,00,000 

1,05,000 

2,512 

8 

1 ,05,000 

1,10,000 

2,550 

0 

1,10,000 

1,15,000 

2,587 

8 

1,15,000 

1 ,20,000 

2,625 

0 

1,20,000 

1,25,000 

2,662 

8 

1,25,000 

1,30,000 

2,700 

0 

1 ,30,000 

L35.000 

2.737 

8 


of 

rupees, or part thereof, up to 


Rs. 

4.012 
4,762 

5.5'2 

6.262 

7.012 


A| 

8 

8 

8 

8 

8 


I 


1.35.000 

1 .40.000 

1 .45.000 

1.50.000 

1 . 55.000 

1 .60.000 
i ,65,000 

1 .70.000 

1.75.000 

1 .80.000 

1.85.000 

1.90.000 

1 .95.000 

2.00. 000 

thirty-seven 
a maximum 

Rs. 

8.00. 000 

9.00. 000 

10 . 00 . 000 

I 1,00,000 


1.40.000 

1 . 45.000 
1,50,000 
1 , 55,000 

1 .60.000 

1 .65.000 

1.70.000 

1.75.000 

1 .80.000 

1.05.000 

1.90.000 

1.95.000 
2,00,000 

2,05,000 

rupees, eight 


2.775 

2,812 

2,850 

2,887 

2,925 

2,962 

3,000 

3.037 

3.075 

3.112 

3.150 

3.187 

3.225 

3,262 
annas 


o 

8 

o 

8 

o 

8 

o 

8 

o 

6 

o 

8 

o 


8 

for 


fee of ten thousand rupees, 


Rs. 

7,762 

8,512 

9.262 

10,000 


A* 

8 

8 

8 

o 


III.— BENGAL ACT NO. VI OF 1922. 

THE BENGAL COURT-FEES (AMENDMENT NO. II) 1922 . 

An Act further to amend the Court-Fees Act. 1870, vnth referc^tcc to the scale f 

Court-fees m Bengal. . annlication 

Whereas it is necessary furtlier to amend the Court-Fees Act, 18 , in 1 s 
to Bengal in the manner hereinafter appearing; 

It is hereby enacted as follows: — ^ Wn ID Act, 

1. (1) This Act may be called The Bengal Court-Fees (Amendm 

(2) It extends to the whole of Bengal. , amended by the 

In Article 1 in the first schedule to the Court-Fees Ao^ . .. 

Bengal Court-Fees (Amendment) Act, 1922J, hereinafter rc^ - column shall 

(«) the commas before and after the word "pleading' m the nrs 

omitted, ^ ^ . .l. second column the ^ 

(6) for the words "in value” in the first entry 

"or value” shall be substituted, and 


1922. 
2 
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be entries in the second column shall 

(1) In the second column of Articles 11 and 12 in the first schcduie to the said 

(a) for the words "but does not exceed ten tliousand rupees” the words "on surh 
amount or value up to ten thousand rupees” shall be substituted. 

portion’’shairbe sublimed, 

no. Jeld‘a^aThtf';te«•“sh"a^ re“c',n^ “dT 

*u after the words "in excess of ten thousand rupees” the words "uo to fiftv 

S a^Ia^kh ofTupccs'"fhal.'bc ^dded"''' "“P 

"on suSUoi!;? 

With effect from the coVmL^'men" 0^!!? Bcng"d Co^r^F«s'*?Amcn?mCTt7 Act? 19^^ 


THE COURT-FEES (BENGAL AMENDMENT) ACT (VII OF 1935). 

An Act further to amend the Court-Fees Act. 1870. 

Whe«eas it is expedient to revise the law relating to Court-fees in Bengal by amend- 
a?Ip?Lrng; Court-Fees Act, 1870, in its application to Bengal, in the mannf? hereinafter 

=..K . previous sanction of the Governor-General has been obtained under 

sub-section (3) of section 80-A of the Government of India Act to the passing of this Act- 
It is hereby enacted as follows:— ^ ' 

The (^ubt-Fees (Bengal Amendment) Act 1935 

(2) It extends to the whole of Bengal. ' 

(3) It shall come into force in whole or in part on such date as the Local Govern- 
ment may, by notification ‘n the Calcutta Gasette, appoint and for this purpose different 
dates may be appointed for different provisions of this Act. 

r^'f^*** Court-Fees Act, 1870, hereinafter referred to as the said Act shall in its 
application to Bengal, be amended m the manner hereinafter provided. 

2 of the said Act the following section shall be substituted namely— 
/T; . " this Act, unless there is anything repugnant in the subject or contexL- 

(1) appeal’ includes a cross-objection; 

m Controlling Revenue-authority’ means the Board of Revenue- 

• K rank of Sub-Deputy' Collector 

appointed by the Collector to perform the functions of a Collector under this Act- 

(4) suit includes an appeal from a decree except in section 8- A." 

.L n the heading "Fees in the High Courts and in 

the Coiirts of Small Causes at the Presidency Towns” the heading "Fee payable in Courts 
and in Public Unices shall be substituted* 


Chapter III of the said Act, for the heading "Fees in other Courts and in Public 
Offices’ the heading "Computation of fees” shall be substituted. 

6. (1) Section 6 of the said Act shall be transferred from Chapter III and inserted 

after section 5 in Oiapter II and section 6 as thus transferred shall be re-numbered as 
sub-section (1) of section 6 and in that section as so re-numbered for the words "be naid" 
the words "has been paid” shall be substituted. ^ 

(2) To the said section as so re-numbered and amended the following sub-section 
shall be added, namely: — 

"(2) Notwithstanding anytliing contained in sub-section (1) or in any other Act a 
Court may receive a plaint or memorandum of appeal in respect of which an insufficient fee 
has been paid, subject to the following conditions, namely: — 

(a) no such plaint or memorandum of appeal shall be registered unless the plaintiff 
or appellant has, before such date as the Court may have fixed in this behalf, paid to the Court 
such reasonable sum on account of Court-fee as the Court may direct; 

(h) the Court shall reject the plaint or memorandum of appeal if the sum referred to 
in clause (a) is not paid before the date fixed by the Court.” 


7. In section 7 of the said Act, — 

(1) clause (b) of paragraph iv shall be omitted. 

(2) in paragraph iv, after the words "memorandum of appeal” the following words, 
figure and letter shall be inserted, namely: — 

"subject to the provisions of section 8-C’; 

(3) for paragraph v the following paragraph shall be substituted, namely: — 

"v. In suits for the possession of land, buildings or garden 


. « 
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fn I fin of the subject-matter, and such value shall be deemed 

to be fifteen tunes the nett profits winch have arisen from the land, building or irdS' 
during (he year next before the date of presenting the plaint, or if the Court® sees 
to thmk that such profits have been wrongly estimated, fifteen times such amount as the 
garden ^^^sess as such profits or according to the market-value of the land, building or 


liU 


w]iir1)ev("r is lower; 

(h) if. in the opinion of the Court such profits are not readily ascertainable or 
^c^^ablc. or where there arc no such profits, according to the market-value of the land 
tiding or garden : ‘ 

Exf'lanati.vj.—Jn this paragraph "building” includes a house, out-house, stable privy 
urtnal. shed. hut. wall and any other such structure, w'hether of masonry, bricks, wood mud', 
metal or an>- riiher material whatsoever;”; 

(4) for paragraph vi the following paragraph shall be substituted, namely:— 

”vi. In suits to enforce a right of pre-emption — according to the market-value of 
the lantl, huilding or garden in respect of which the right is claimed: 

F.rf'/tnuiliou . — In this paragraph ‘building’ has tlie same meaning as in paragraph v:”; 

(5) after paragraph vi the following paragraph shall be inserted, namely: — 

■'vi-\. In suits for partition and separate possession of the share of joint family 
property or of joint property; or to enforce a right to a share in any property 
on the gtoniid that it is joint family property or joint property — 

if (lie jilaimifT has been cxclmlcd from possession of the property of which he claims 
to he a coparcdUT or co-owner, according to the market-value of the share in respect of 
wliicli (lie 'iuit in>titutcd • 

K. Ai'ttr section 8 of the said Act the following sections shall be inserted, namely; — 
‘‘8- A. In cvcr> suit in which an ad z'olorcm Court-fee is payable under this Act on 
the plaint, flie idaintiff vhall file with the plaint a statement of particulars of tiie subject- 
matter of the «iiit and his own valuation thereof unless such particulars and the ealuation 
are rniif.un'd in tlie plaint. The statement shall be in such form and shall contain such 
parliculars .ns may he presorilicd by the Local Government by notification in the Calcufta 
Ca~i'lt,-. In ( \ ( r> sncli suit the plaintilT shall also, if the Court so directs, file a duplicate 
ropy of tlte plaint and of the said statement. 

K-Tl. (1) In every suit in which a Court-fee is payable under this Act on the plaint 
or memorandum of appeal tlie Court shall, as soon as may he after the registration of the 
plaint or memorandum of appeal, and in every case before proceeding to deliver judgment, 
record a finding whether a suHicient Court-fee has been paid. 

(2) If the f'ourt records a finding that an insunicient Court-fcc has been paid on 
file pl.T'iit or memorandum t>f ap(u-al the Court sliall — _ 

C/i Ntav all further proceedings in the suit until it has determined the proper amount 
of Coiirt-fec pavahle and the plaintifT or tlic appellant, as the case may be. has pata 

sneli .amount or nntirthc date referred to in danse (h). as the case may be: 

r’rf>vi.l<d that if the plaintiff or appellant gives, within such time as the ^ 

allow, soruritv. to the s.atisfaction of the Court, for the payment of any additional amount 

for wliicIi lie mav be found linhlc the Court may proceed with the suit. r^nri- 

(/.) fiN a (late before which the plaintifi or appellant shall pay the amount ot Loiirt 

fee due from him. as determined by the Court under clause (u). , . 

(^) (f tlic i>lain(ifT or appellant fails to give 
of snh-Mriion (2) or to pay the amount referred to tn clause (/>) of that ^hall 

the time allowed, or before the date fixed, by the Court, as the case may be. the suit 

M-r. Tf the Court is of opinion that the subject-matter of any ^ 
valued it ina\ revi'-e the valuation and determine the correct valuation and mr> 
infpiirv as it thinks fit for such purpose. 


he dismissed. 


NOTES. 

Sec. 8-C - — T'or rccenf cases under 
S. X-C. -rre notes under S. 7 (iv) fr) of 
the Court-Fees .\ct (VTT of 1870). suf'ra. 
•See. 8 (c) of the Bengal Conrl-Fecs 
Amendment .‘\rt i-. applicable to a case 
falling within S. 7 (iv) (c) of the 
main Art. T.I..K. (1040) 2 Cal. 

=44 C'.W.N. 74.^=1940 Cal. 4.S1. S. 7 

(fi') of the Court-Fees Art is subject 
to the provisions of S. 8 (r) of the Court- 
Fees (Bengal Amendment) Act, lO.I.'i. If. 
therefore, in a suit to obtain a declaratory 
decree in which consequential relief is 
prayed, the plaintiff puts an entirely unreason- 


B 

consequential ^ relates to these 

ration, the suit, so ^ */pcIaration with 

''te'eZZ' valuation" for tho pUrpu«a 


mmc 
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-<* a„rsr.^o.s 

Court may, fr^om time to time, direct such party to the suit as it thinks fit 

thinks reasonable as the costs of the illguiry ' aTif the 
thin^ r«nt^?n^H 5“*^^ time as thc Court shall fix, may, notwithstanding any- 

Inn5lanT?‘3^^ any Other Act, dismiss the suit if such party is the plaintiff or the 
appellant and, in any other case, may recover the costs as a public demand! 

8-E. (1) The Court, when making an inquir>- under section 8-C and any nerson 

making an investigation under section &-D shall have, respectively, for the purposes orsu?h 

=* F”'"-' ">' Code of Civil Procedure 

IWo, m respect of the following matters^ namely: 

affirmatfoV'^"^^'^'^'"® attendance of any person and examining him on oath or 

(fy) compelling the production of documents or material objects* and 
(c) issuing commissions for the examination of witnesses 

(2) An inqMirj’ or investigation referred to in sub-section O) shall he deemed to be 
a judicial proceeding within the meaning of sections 193 and 228 of the Indian Penal Code 
8-K If in the result of inquiry under section 8-C the Court finds that the subiect- 
mattcr of the suit has been undcrv'alued thc Court may order thc party responsible for the 
undervaluation to pay all or any part of the costs of the inquirj 


NOTES. 

of Court-fees. The Court for that purpose 
mav hold such enquiry as it thinks fit. 42 
C.W.N. 504=1. L.R, (1938) 2 Cal. 64= 
1938 Cal. 865. See also 1937 Cal. 748. 
Although a satisfactory valuation may not 
be possible in thc majority . of suits falling 
within S. 7 (iV) of thc Court-Fees Act, when 
once thc Court has formed the opinion that 
thc plaintiff's estimate is wrong, it becomes 
tlie duty of thc Court to estimate a correct 
and reasonable valuation of the relief claim- 
ed and it follows that it will be for thc 
Court to decide on thc merits of each parti- 
cular case wliethcr the provisions of S. 8 
(c) .should he invoked for the purpose of 
revising the plaintiff’s valuation. I. L.R. 

' (1940) 1 Cal. 409=1940 Cal. 482. Under 

' S. 8-C, it is of course competent for a Court, 
' , in fact in many cases, it is thc duty of the 

Court to liold an enquiry regarding thc pro- 
T>^t valuation of thc subject-inaltcr of suits 
• under S. 7 (iv) of the Act in cases in which 
tlierc is reason to suppose that the relief 
sought has been under-valued. But where 
having regard to the nature of the prayers 
in thc plaint, it would be extremely difficult, 
if not impossible, to estimate the precise 
value of the relief sought by thc plaintiff, 
such an enquiry by the Court would be nn- 
necessarv. 43 C.W.N. 167. Sre also I.L. 

' R. (1937) 2 Cal. 501=41 C.W.N. 977. An 
enquiry under S. 8-C might be usefully held 
in a suit by a Mahomedan against a Hindu 
for a declaration of his right to perform 
certain religious ceremonies on thc occasion 
-of the Muharram every year in a Courtyard 
attached to thc palace of the Hindu. If thc 
. plaintiff succeeds in his suit, thc value of 

a portion of thc defendant's palace will seri- 
ously depreciate. Obvioihly in a case of 
this sort the extent to which thc defendant’s 
property will be depreciated should be taken 
•to correspond to the value of thc benefit 
which thc plaintiff seeks to obtain if he 
succeeds in his suit. From this point of 
view, it is not correct to hold that there is 


no objective standard by which the requisite 
valuation could he made. I. L.R. (1939 ) 2 
Cal. 20=1939 Cal. 743. In a suit brought 
by the plaintiff on helialf of himself and as 
representative of thc rate payers of a’ 
Municipality for a declaration that a certain 
assessment made by that Municipality is 
illegal and for injunction restraining it from 
recovering the rates, it ie open to the Court 
treating the suit as falling under S. 7 (iv) 
(r) of thc Court-Fees Act, to enquire into 
thc plaintiff’s valuation, if it is of opinion 
that the subject-matter has been wrongly 
valued. Even if the prayer for injunction 
is redundant and S. 7 (iv) (c) docs not at 
all apply, it is open to tJie Court to consider 
thc questio/i of valuation in order to deter- 
mine thc proper forum. 42 C.W.N. 315, 
Where the only question is one of valuation, 
and not one relating to classification, an 
appeal being excluded under S. 12 (t), the 
remedy of revision is open, though thc revi- 
sional power should he exercised onlv in a 
proper case, such as where the valuation is 
manifestly by wrong standard either because 
it is contrar>' ,to accepted principles of valua- 
tion or because of a wrong approach to the 
question. Consequently in a case falling 
under S. 7 (iv) (e) thc application of a 
wrong standard by the Court in determin- 
ing - the correct valuation under S. ^C, 
namely, the standard laid down in S. 7 (ii) 
of thc Act which is applicable to a different 
class of suit altogether will attract thc revi- 
sional jurisdiction of thc High Court 
under S. 115. C.P. Code. 1941 Cal. 509 
If the plaintiff fails to pay the addi- 
tional Court-fee found payable on an 
^quiry made under S. 8 (r) of the Court- 
Fees Act, the proper order for the Court to 
make will be an order for dismissal under 
the provisions of S. 8-B (3) of that Act 
as amended in Bengal by Act VII of 1935, 
and not an order rejecting the plaint under 
the provisions of O. 7, R. 11. C.P. Code. 
I.L.R. (1940) 2 Cal. 166=44 C.W.N 
745=1940 Cal. 451. 


2160 


Tin: Civil Court Manual (Imperial Acts). 


account 
the re 


Tf in the result of sucli inquiry the Court finds that the subject-matter of the suit 
has not been undervalued the Court may, in its discretion, order that all or any part of 
such co'its shall be paid by government or by any party to the suit at whose instance the 
inquiry has been undertaken, and if any amount exceeding the proper amount of fee has 
been paid shall refund the excess amount so paid.” 

0. Sections 0 and 10 of the said Act arc hereby repealed. 

10. For section 11 of the said Act the following section shall be substituted, namely: — 

”11. \Mierc. in any suit for mesne profits or for land and mesne profits or for an 
t. the lee which would have been payable, if the suit had comprised the whole of 
me relief to which the Court finds the plaintiff to be entitled exceeds the 
fee actually paid, the Court shall require the plaintiff to pay an additional fee equal to the 
amount of the excess, and if such additional fee is not paid within such time as the Court 
may fix, the suit, or if a decree has previously been passed therein, so much of the claim 
as has not Ix cn so decreed, shall be dismissed : 

Provided that, where the additional fee is payable in respect of a portion of the 
claim wliich ran he relinfjuishcd, that portion only shall be dismissed.” 

11. In paragraph ii of section 12 of the said Act, for the words and figures "and the 
provisions of section 10, paragraph ii, shall apply” the following shall be substituted, 

namch’ “and therefore — . . c u 

(u) if the party required to pay is the appellant or petitioner, the provisions of sub- 
sections (2) and (d)’of section 8-B shall, so far as may be, apply; 

if the party required to pay is the respondent or the opposite party, the provi- 
sions of sub-section (2) of section 8-'B shall, so far as may be, apply, and. if such party 
fails to pay the fee required before the date fixed by the Court, the Court sliall 
recover the amount of such fee from him as a public demand: 

r..rH<i>uiliou.—Vor the purposes of this section a question relating to classifi^cation 
of any suit for the purpose of section 7 shall not be deemed to be a question relating 

to valuation.” , • i i 

12. For section 17 of the said Act. the following section shall be substituted, namely: 

”17. (1) In anv suit in which two or more separate and o" 

are joined and separate and distinct reliefs arc sought m respect 

memorandum of appeal shall he chargeable "rr 

which the plaints or memoranda of appeal would be chargeable under this Act in separa 

suits institutcil in respect of each such cause of action: 

Provided that nothing m this sub-scction deemed to ^ ^ 

ferred hv or under the Code of Civil Procedure lOW. to or cr ‘ sought either 

(2) Where more reliefs than one based on the thc^ relief in 

jointly or in the alternative, the, fee sha 1 he paid according to the value ot 

respect of which the largest fee is payable. 

.Tower-of-M.orncy" .he words "or other written 

the fo, lowing paragraph shall f --'> '-Vards 

■■xxv. Petitions of appeal by f.ovcrnment ‘’oS^rs filed with 

against orders of dismissal, reduction or '■ 

such appeals and applications for obtaining such copic. . j^^erted, namely 

14. After section 34 of the said Act the follow.nR sect, on act 

‘'34-A. Where any period is fixed or granted by the time to tunc. 

prescribed or allowed by this Act. the Court 'j. j granted may have expired, 

enlarge such period even though the period originally ,„bstitutcd. namely:- 

15. For section -^5 of the said Act the following section ^ condi- 

-35 (1) The Local Gov ernment may. J? tL CalcitUo Oasctte> 

tions oi- restrictions as it may think fit to or in any part tliercofi 

suspend the payment of or reduce s?hc^^^ this Ac.t annexed an 

all or anv of thrt fees mentioned m the first and sccomi sene 

may in like manner cancel or vary to time bv rules, rrcscribe the j 

(2) The Loral Government may. from Jo time (,) ^av be rcali. 

in which anv fee the payment of which is ^red as a public demand, 

and for this purpose direct that such fee may be recovered a. 

16. In Schedule II to the said Act inserted, namely 

(1) in Article 17. after entry v the f Fifteen rupees. 

"v-A. for partition and separate 'I "Lee a right 

joint familv property or of joint P . i. joint family 

to a share in any property on the ground tha of the 

property or joint property if tlio plaintiff . co-owner; 

Woperty of which he claims to be a coparcener or co ow. 
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(2) after Article 18 the following article shall be inserted, namely;— 

Fifteen rupees. 


c I Application under paragraph 20 of the 

fwaJd^'aVd^memo'^'*^ arbiiation 

pr^pE‘'2rof’re"said SchX“' “"0" 

Article 21 the following article shall be inserted, namely 
Petition, (a) questioning the election of any person 

as a Municipal Commissioner, when 
presented to a District Judge 
under section 36 of the Bengal 
Municipal Act, 1932; 

(o) questioning the election of any person 
as a member of a District Board 
or Local Board, when presented 
to any authority appointed under 
clause (a) of section 138 of the 
Bengal Local Self-Government 
.^ct of 1885 to decide disputes 
relating to such elections. 


M 


V Fifteen rupees.” 


I 


J 


THE COURT-FEES (BENGAL SECOND AMENDMENT) ACT (XI OF 1935). 

An Act further to amcfui the Court-Fees Act, 1870. 

Expiring Laws Act (IV of 1938) which continues the provisions 
5-*" mentioned in this /c" 

^ expedient to amend the Court-Fees Act. 1870, in its ap^ication to 

Bengal, in the manner hereinafter appearing* ^ 

...b-scaion Gove^or-Gcneral has been oblaincd under 

sub section (3) of section 80-A of j|j^. Government of India Act to the passing of this Act- 
It IS hereby enacted as follows: — * ' 

1935^’ Court-Fees (Bengal Second Amendment) Act, 

(2) It extends to the whole of Bengal. 

. P) into force on such date as the Local Government may. by notifi- 

cation in the Calcutia Gacette, appoint* ^ ^ 

(4) Clauses (a) and (6) of section 4 and sub-scction (2) of section 5 shall remain 
m force for three years only and thereafter the Court-Fees Act. 1870. .shall have force as 
if It had not been amended by the said clauses and sub-section. 

2. The Court-Fees Act, 1870, hereinafter referred to as the said Act, shall in its 
application to Bengal, be amended in the manner hereinafter provided. 

3. In Article 8 of the First Schedule to the said Act. for the figures *1879” in th.. 

first column the figures “1899” shall be substituted. ^ 

4. In .Article 11 of the First Schedule to the said Act 

.. . “.'.“K'’ “f "'P«s" in the second column, the wor.ls 

up to two lakhs and fifty thousand rupees shall be inserted* 

r 1, ir uu second and third column before the proviso in the second colunin the 

following shall be inserted, namely : — ’ ‘"e 

*'and 

when such amount or value exceeds two lakhs and fifty thousand 
rupees, on the portion of such amount or value which is in 
excess of two lakhs and fifty thousand rupees up to tliree 
lakhs of rupees, 

and 

when such amount or value exceeds three lakhs of rupees, on 
the portion of such amount or value which is in excess 
of three lakhs of* rupees up to four lakhs of rupees, 

and 

when such amount or value exceeds four lakhs of rupees, on 
the portion of such amount or value which is in excess of 
four lakhs of rupees up to five lakhs of rupees, 

when such amount or value exceeds five lakhs of rupees, on 
the portion of such amount or value which is in excess of 
five lakhs of rupees;” 

and 

(r) in the proviso, for the words and figures ”ihe Succession Certificate Acl 1880" 
the words and figures "the Indian Succession Act, 1925” shall be substituted 

C.C.M.— 271 


Five and a 
centum. 


half 


per 


Six per centum. 


Six and a 
centum. 


half 


per 


Seven per centum. 
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be “> •"<= fo'-owing article shall 


“12. Certificate 
under the Indian 
Stn'cc'i'ion Act, 
1925. 


When the amount or 
value of any debt 
or security specifi- 
ed in the certificate 
under section 374 
of the Act exceeds 
one thousand 

rupees, 

When the aggregate 
amount or value of 
any debts or secu- 
rities specified in 
the certificate and 
of any debts or 
securities to which 
the certificate has 
been extended un- 
der section 376 of 
the Act exceeds 
one thousand 
rupees. 


^rupe’^es*^ centum on the first ten thousand 

three per centum on the next forty thousand 
rupees, 

four per centum on tlie next fifty thousand 
rupees, and 

five per centum on the remainder of such 
amount or value. 

In respect of such portion of the aggregate 
amount or value as consists of the amount 
or value of debts or securities so specified, 
the fee hereinbefore provided in tliat be- 
half in this article ; 

and ' 

three per centum on such portion of the 
first ten thousand rupees, 
four and a half per centum on such por- 
tion of tile next forty thousand rupees, 
six per centum on such portion of the next 
fifty thousand ruptes, and 
seven and a half per centum on such por- 
tion of the remainder of such aggregate 
amount or value as consists of the amount 
or value of debts or securities to which 
tlie certificate has been extended. 

A’otr. (1) The amount of a debt is its 
amount, including interest on the day on 
which the inclusion of the debt in the 
certificate is applied for, so far as such 
amount can be ascertained. 

(2) Whether or not any power with respect 
to a security specified in a certificate has 
been conferred under the Act and where 
such a power has been so conferred, 
whether the power is for the 
interest or dividends on, or for 

Jiation or transfer of ‘ J^e >sccS- 
for both purposes, the value f 
ritv is its market-value on Ibc (ia> o 

wl?.cl. -.he inclusion 
certificate is applied for. so tar 
value can be ascertained. 


(2) In the third column of the said article as amended by sub-scction 
(o) after the words “five per centum" the following shall on the 


“on the next one lakh 
next fifty thousand rupees, 

six per centum on the next 


and fiftv thousand rupees, five and a half per 


one lakh of rupees, 

six and a half per centum on the next one lakh of rupees, 

and 


and a half per centum" the following shall be inserted 


seven per centum 
(b) after the words “seven 

such portion of the next one .'’''’ '/X'^cxt'^TTr/'tliousanJ rupees, 

eight and a (luartcr per centum on such portion of me next n > 

nine per contntn on sncl. portion of "(le'nc^'onc iakl. of rupees, 


nine and three quarters per centum on 


and 


ten and a half per centum . figures 

6. Tn Article 18 of the second schedule to the said ^^I.^'r^raph 17 of the 

>cction 326 of the Code of Civil Procedure" the words jtuUd 

second scfiedule to the Code of Civil F’rocedurc, 1^^ of administration or ccrfi- 

7. Nothing in this Act shall apply t® any probatc. letter payable umle'' 

ficatc tinder the Indian Succession Act, 1^925, j, commencement of ib's 

the law for the time being in force has been paid before the comma 


but which has not issued. 
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IV.— BIHAR AND ORISSA ACT NO. II OF 1922. 
the BIHAR AND ORISSA COURT-FEES (AMENDMENT) ACT 1922. 

[2\st Augusl, 1922. 

An Act to amend the Court-Fees Act, 1870 

It IS hereby enacted as follows ' pcarmg . 

Acr;i922.*^ Coubt-Fees (A.mendment> 

' S Santa, Par^ana. 

k f j clause (a) of section 7 (v) of the principal Act, for the word “ten” <;lian 
ahalfllrsub^iLurtt word Cn"'* 

whrrt^h'e"/o“c‘r.h^^1r^^'.r‘"orclst'o‘bil^^^ ■" P'-- 

■■a tee o'f"t:^‘ive'‘als" l!;a„'’ye"Tb’s.dmed'.“^ "=■ 

.k i" iu principal Act, foi^ the words “one thousand rune^^.” 
the words “two thousand rupees” shall be substituted. cnousand rupees 

I /k ^ r * of Schedule I of the principal Act, for the entry in thf fir^r 

column the following entrj' shall be substituted. n.amely — ^ ^ 

(1) Plaint written statement, pleading, a set-off, or counter-claim or memorandum 
of app^l or of cross-objection, not otherwise provided for in this Act presented 
to any C,vd or Revenue Court except those mentioned in section 3.” ’ ^ ^ 

(2) For the proper fees set out in the third column of the said Schedule I and 

shown opposite Article I m Schedule A of this Act. the “proper fees” shown Lra nst them 
in the s^econd column of the said Schedule A shall be substituted ^ 

(3) The proviso in Article 1 of the said Schedule I shall be omitted. 

8. For the “proper fees” set out in Schedule I of the nrincinal An (r^r a-iJ.*!.. a 

7. 8 and 9 and shown in Schedule A of this Act. the “propc? fees” simwn aga^s them 
in flic second column of the said Schedule A shall be substituted. Kam i inem 

9. For the entries above the proviso in the second column and for the entries in the 

slrtuleT namel'y — Schedule I of the principal Act. the following shall be sub- 


Two per centum. 


Three per centum. 


“Wlien the amount or value of the pro- 
perty in respect of which the grant of 
probate or letters is made exceeds two 
thousand rupees, on such amount or value 
up to ten thousand rupees, 

and 

when such amount or value exceeds ten 
thousand rupees, on the portion of such 
amount or value which is in excess of ten 
thousand rupees up to fifty thousand 
rupees, 

and 

when such amount or value exceeds fifty 
thousand rupees, on the portion of such 
amount or value which is in excess of fifty 
thousand rupees up to one lakh of rupees. 

and 

when such amount or value exceeds a lakh 
of rupees, for the portion of such amount 
or value w'hich is in excess of one lakh of 
rupees.” 

10. For the entry in the second column of Article 12 of SrbprJitU i .i • . 

Act. and for the first paragraph in the third column of the said Article 
shall be substituted, namely ® ° Article, the following 


Four per centum. 


Five per centum. 


* ^ 
shall be substituted, namely : — 

'When the amount or value of any debt or 
security specified in the certificate under 
section 8 of the Act exceeds one thousand 
rupees, on such amount or value up to 
ten thousand rupees, 


Two per centum, and on the amount or 
value of any debt or security to which the 

section 10 

Of the Act, three iwr centum* 



4 
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and 


when such amount or value exceeds ten 
thousand rupees, on the portion of such 
amount or value which is in excess of ten 

thousand rupees up to fifty thousand 
rupees, 

and 

when such amount or value exceeds fifty 
thousand rupees, on the portion of such 
amount or value which is in excess of 
fifty thousand rupees up to one lakh of 
rupees, 

and 

when such amount or value exceeds a lakh 
of rupees, on the portion of such amount 
or value which is in excess of one lakh of 
rupees. ’ 


Three per centum, and on the amount or 

security to which 
the ^rtificate is extended under section 10 
of the Act, four-and-a-half per coitSni 

value of any debt or security to which 

under section 

10 of the Act, six per centum. 


Five per centum, and on the amount or 

security to which 
A IS extended under section 

10 of the Act, seven-and-a-half per cen- 

Of appea ^ 

C of ufis Act ?he "nronlr^fp^"*''! ‘I"' Schedule II, and shown in Schedule 

5.h“h apply *o any probate, letters of administration or 
untied fi e Hw fo ’.t, Certificate Act, 1889, in respect of which the fee payable 

Act, bul which have not iTsled!"® “’■= 'his 

IC c , . SCHEDULE A. 

|.Src hs. 7 (3) and 8 of the Bihar and Orissa Court-Fees (Amendment) Act 1922.1 

Proper fees to be substituted. 


Proper fees set out in Schedule I of the 

principal Act. 

Twelve annas 


Article 1 


Article 6 


Article 7 


Five rupees 
Ten rupees 
Fifteen rupees 
Twenty rupees 
Twenty-five rupees 
Four annas 
Kiglit annas 
One rupee 
Kight annas 
One rupee 
Four rupees 


. - One rupee, 

. . Seven rupees and eight annas. 

. . Fifteen rupees. 

..Twenty-two rupees and eight annas. 
. . Thirty rupees. 

. . Thirty-seven rupees and eight annas 
. . Six annas. 

. . Twelve annas. 

. .One rupee and eight annas. 

. . Twelve annas. 

..One rupee and eight annas. 

. . Six rupees. 


Article 8 


rour rupees ..Mx rupees. 

The amount of the One and a half times the amount of the 
duty chargeable on duty chargeable on the original, 
the original 
Eight annas .. Twelve annas. 

Eight annas . . Twelve annas. 

SCHEDULE B. 

Table of Ratf.s of ad valorem Fees leviable on the Institution of Suits. 

S. 11 of the Biker attd Orissa Court^Fces {/Imendnient) Act, 1922.J 


VVhen the amount 
or \ aluc of ihr subject- But docs not 


When the amount or 


exceeds- -- 

exceed — 

Proper 

fee. 

j mailer exceed*— 

exceed 

Rs. 

Rs. 

Rs. 

A. 

Rs. 

Rs. 

• 44 

5 

0 

6 

55 

60 

5 

10 

0 

12 

60 

65 

lO 

«5 

1 

2 

65 

70 

>5 

20 

I 

8 

70 

75 

20 

25 

I 

M 

25 

80 

a 5 

30 

2 

4 

80 

85 

30 

35 

2 

fO 

85 

90 

35 

40 

3 

0 

90 

95 

40 

45 

3 

6 

95 

100 

45 

50 

3 

12 

too 

1 10 

50 

55 

4 

2 

no 

ISO 


Proper fee. 


Rs. A. 
4 


4 

5 


6 

6 

7 


I 


8 
u 

4 

10 

o 

6 

|2 

a 

8 

8 

8 


The B. 

When the amount or 
value of the subject- 
nialter exceeds — 

Rs. 

120 

130 

140 

X 

170 

180 

190 

200 

210 

220 

230 

240 

250 

260 

270 

280 

290 

300 

3*0 

320 

330 

340 

350 

360 

370 

380 

390 

400 

410 

420 

430 

440 

450 

460 

470 

480 

490 

500 

5*0 

520 

530 
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But docs not 

exceed— Proper fee. 


Rs. 

130 

140 

150 
160 
.* 70 

180 

190 

200 

210 

220 

230 

240 

250 

260 

270 

280 

290 

300 

310 

320 

330 

340 

350 

360 

370 

380 

390 

400 

410 

420 

430 

440 

450 

460 

470 

480 

490 

500 

5*0 

520 

530 

540 


Rs. A. 

10 8 
1 1 


540 

550 

tio" 

560 

570 

570 

580 

580 

590 

590 

600 

600 

610 

Gio 

620 

620 

630 

630 

640 

640 

650 

650 

660 

660 

670 

670 

680 

680 

690 

690 

700 

700 

710 

710 

720 

720 

730 

730 

740 

740 

75® 

750 

760 

760 

770 

770 

780 

780 

790 

790 

800 


12 

*3 

*4 

*5 

16 

*7 

18 

>9 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 * 

32 

33 

34 

35 

36 

37 

38 

39 

40 

4 * 

42 

43 

44 

45 

46 

47 

48 

49 

50 

5 * 

52 


53 

54 

55 

58 

57 

58 

61 

62 

63 

64 

U 

67 

G8 

69 

70 

7 * 

72 

73 

74 

75 

76 

77 


8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
6 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
B 
8 
8 
0 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 


Wlien the amount or 
value of the subject^ 
matter exceeds — 


But docs not 

exceed— Proper fee. 


Rs. 

800 

810 

820 

830 

840 

850 

860 

870 

880 

690 

900 

910 

920 

930 

940 

950 

960 

970 

980 

990 

1,000 
i.ioo 
1 ,200 
1,300 
1,400 
1,500 
1 ,600 
*,700 
1,800 

*.900 

2,000 

2,100 

2,220 

2,300 

2,400 

2,500 

2,600 

2,700 

2,800 

2.900 
3.000 
3,100 
3.200 
3.300 

3.400 
3.500 
3, Goo 
3.700 
3.800 

3.900 

4.000 
4,100 
4,200 
4.300 
4.400 

4.500 
4,600 
4,700 
4,890 

4.900 

5.000 

5.250 

5.500 

5.750 

6.000 

6.250 

6.500 

6.750 


Rs. 

810 

820 

830 

840 

850 

860 

870 

880 

890 

900 

910 

920 

930 

940 

950 

960 

970 

980 

990 

1.000 
1,100 
1 ,200 
*,300 
1,400 
*.500 
1 ,600 
*,700 
1 ,800 
1 ,900 

2.000 
2,100 
2,200 
2.300 
2,400 
2,500 
2,600 
2,700 
2,800 
2,900 
3,000 
3.100 
3,200 

3.300 

3.400 

3.500 

3,600 

3.700 

3.800 

3.900 

4,000 

4.100 

4,200 

4.300 

4.400 

4.500 
4,600 
4.700 
4.800 

4 . 9 »>o 

5.000 

5.250 

5.500 

5.750 

6.000 

6.250 

6.500 

6.750 

7.000 


Rs 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

9 * 

92 

93 

94 

95 

96 

97 
105 
112 
120 
127 

*35 

‘42 

150 

*57 

165 

*72 

180 

187 

*95 

202 

210 

217 

225 

232 

240 


A« 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

o 

8 

o 

8 

o 

8 

o 

8 

o 

8 

o 

6 

o 

8 

o 

8 

o 

8 

o 


247 

8 

255 

0 

262 

8 

270 

0 

277 

8 

285 

0 

292 

8 

300 

0 

307 

8 

3*5 

0 

322 

8 

330 

0 

337 

8 

345 

0 

352 

8 

360 

0 

367 

8 

375 

0 

382 

8 

390 

0 

397 

8 

4*2 

8 

427 

8 

442 

8 

457 

8 

472 

8 

487 

8 

502 

8 

5*7 

a 
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When the amount or 

value of the subject- But does not 


matter exceeds — 

Rs. 

7,000 

7.250 

7.500 

7.750 

y.ooo 

«.250 

8.500 

8.750 

<),ooo 

9.250 

9.500 

9.750 

10.000 

10.500 
I 1 .000 

1 1 . 500 

1 2,000 

1 2.500 

13.000 

' 3-500 

1 4.000 

14.500 

1 5.000 

1 5.500 

16.000 

16.500 
T 7,000 

1 7,500 

18.000 

18.500 

19.000 

19.500 

20.000 

2 1,000 
22,000 

23.000 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 


exceed — Proper fee. 


j When the amount 

' or value of the subject- 
matter exceeds — 


But does not 
exceed— Proper fee. 


Rs. 

7.250 

7.500 

7.750 

8.000 

8.250 

8.500 

8.750 

9.000 

9-250 

9-500 

-9750 

1 0.000 

1 0.500 

1 1 .000 

1 1 .500 

12.000 

12.500 

1 3.000 
‘ 3 .. 50 O 

14.000 

14.500 

15.000 

15.500 

16.000 
1C.500 
1 7 ,oot) 

17.500 

18.000 

18.500 

1 9.000 
•9.500 

20.000 

2 1 .000 

22.000 

23,0(H) 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 

30.000 


Rs. 

532 

547 

562 

577 

592 

607 

622 

637 

652 

667 

682 

897 

720 

742 

765 

787 

810 

832 

O55 

«77 

900 

922 

945 

967 

990 

1 .0 1 2 

’••»35 
•.<’57 
1 .080 
1,102 

•,•25 

•.•47 

>.•77 

• ,207 

1,237 

1.267 

1.297 

1.327 

•-357 

•-387 

•-4>7 

I.4.J7 


A. 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

o 

8 

o 

8 

o 

8 

8 

8 

o 

8 

o 

8 

o 

8 

o 

8 

o 

8 

o 

8 

8 

8 

R 

8 

8 

8 

a 

8 

8 

8 


Rs. 

30.000 

32.000 

34.000 

36.000 

38.000 

40.000 

42.000 

44.000 

46.000 

48.000 

50.000 

55.000 

60.000 

65.000 

70.000 

75.000 

80.000 

85.000 
go.ooo 
95-000 

1 ,00,000 

1.05.000 

1.10.000 

1.15.000 

1 . 20.000 

1 . 25.000 

1.30.000 

1 . 35.000 

1 .40.000 

1 .45.000 

1 .50.000 

1.55.000 

1 .60.000 

1.65.000 

1 . 7 o,ooti 

1 .75.000 

1 .80.000 

1.85.000 

1 .90.000 

1.95.000 
2.00,000 


Rs. 

32.000 

34.000 

36.000 

38.000 

40.000 

42.000 

44.000 

46.000 

48.000 

50.000 

55.000 

60.000 

65.000 

70.000 

75.000 

80.000 

85.000 

90.000 

95.000 
1,00,000 

1 .05.000 

1.10.000 

1.15.000 

1.20.000 

1.25.000 

1.30.000 

1 .35.000 

1.40.000 

1 .45.000 

1.50.000 

1.55.000 

1.60.000 

1.65.000 

1.70.000 

1.75.000 

1.80.000 

1.85.000 

1 .90.000 

1.95.000 
2,00,000 

2.05.000 


Rs. 

L477 

*.507 

L537 

L 567 

L597 

1,627 

*.657 

1,687 

*.717 

*.747 

•.785 

1,822 

1,860 

*.897 

•.935 

*.972 

2,010 

2,047 

2,085 

2,122 

2,160 

2.»97 

2-235 

2,272 

2,310 

2.347 

2,385 

2,422 

2,460 

2,497 

2.535 

2,572 

2,610 

2,647 

2,685 

2,722 

2,760 

2,797 

2,835 

2,872 

2,910 


. A. 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
o 
8 
o 
8 
o 
8 
o 
8 
o 
8 
o 
8 
o 
U 
o 
8 
o 
8 
0 
8 
o 
8 
o 
o 
o 
8 
o 
8 
o 
8 
o 


and the fee increases at the 
thoiisand rupees, or part thereof, 
matter exceeds — 

Rs. 

3.00. 000 

4.00. 000 

5.00. 000 

6.00. 000 
7,»)<i,oofi 


rate of thirty-seven rupees eight annas 
for example, when the amount or value of the 11 J 


Rs. 

3.660 
4,410 

5- • 60 
5-9'o 

6.660 


1 


Rs. 

8.00. 000 

9.00. 000 

10.000. 00 

1 1 .000. 00 


Rs. 

8,160 

9,660 


SCHEDULE C. 

\Sce S. 12 (4) of the Bihar and Orissa Court-Fees (Amendment) Act, 1922. J 
I'ropcr fees set out in Schedule II of the principal Act. 


Proper fees to be 

substituted. 


Article 1 


Article 1-A 


f One anna 
I Eight annas 
One rupee 
Two rupees 

Twelve annas in addition to any fee 
levied on the application under 


Two annas. 

Twelve annas. . 5 , 

One rupee and eight anrw 

Three rupees. 

additi<»* 

f?rie7ied on .>■= 


One rupee in 
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Article 10 


clause (a), clause (b) or clause 
(d) of Article 1 of this Schedule. 


r Eight annas 
< One rupee 
Two rupees 


plication under clause 
(a), clause (b) or 
clause (d) of Article 1 
of this Schedule. 

One rupee. 

Two rupees. 

Three rupees. 


Article 11 


( Eight armas 
\ Two rupees 


One rupee. 
Four rupees. 


Article 12 
Article 14 

Articles 17, 18 and 19. 
Articles 20 and 21 


Five rupees 
Five rupees 
Ten rupees 
Twenty rupees 


Ten rupees. 
Ten rupees. 
Fifteen rupees. 
Thirty rupees. 


BIHAR ACT XVII OF 1939. 

THE BIHAR COURT-FEES (AMENDMENT) ACT^ 1939. 

I2fid November, 1939L 

An Act to ametid the Court-Fees Act, 1870, tn tts application to Bihar. 

Whekeas it is expedient to amend the Court-Fees Act (VII of 1870). in its applica- 
tion to the Province of Bihar in the manner hereinafter appearing; 

It is hereby enacted as follows: — 

1. Short title, extent and commencement. 

(1) This Act may be called The Bihar Court-FEes (.Amendment) Act, 1939. 

(2) It extends to the whole of the province of Bihar. 

(3) It shall come into force on such date as the Provincial Govcmmeni may bv 
notification in the O/ficaal Gazette appoint. 

2. Amendment of Schedule I of Act VII of 1870. 

In Schedule I of the (Tourt-Fees Act, 1870 — 

(tf) after the entries in the second column against Art. 1, the following proviso 
shall be added namely': — 

“Provided that the maximum fee lc\iable on a plaint or memorandum of appeal 
shall he ten thousand rupees” ; and 

(h) in the table of rates of ad mlorepn fees leviable on the institution of siiit» 
for the portion beginning with the words “for example^’, and ending wiih the figures 
‘*9,t)60”, the following shall be substituted, namely: — 

"subject to a maximum of ten thousand rupees, for example — 


When the amount or value 



of the subject-matter 

But does not c.xcecd — 

Proper fee. 

exceeds — 



Rs. 

Rs. 

Rs. A. P. 

3,00.000 

3.05.000 

3,660 0 0 

4.00,000 

4,05,000 

4,410 0 0 

5.00,000 

5,05,000 

5,160 0 0 

6,00,000 

6,05,000 

5,910 0 0 

7,00,000 

7.05.000 

6.660 0 0 

8,00,000 

8,05,000 

7,410 0 0 

9,00,000 

9,05,000 

8.160 0 0 

10.00.000 

10,05,000 

8,910 0 0 

11,00,000 

11,05,000 

9,660 0 0 

11.45.000 

11,50,000 

9.997 8 0 

and for all amounts and 

values exceeding Rs. 11,50,000,. 

the Court-fee i.s Rs. 


10 , 000 .” 


V —BOMBAY ACT NO. II OF 1932. 

THE BOMBAY FINANCE ACT, 1932. 

[See Bombay Finance .Acts of Subsequent years.] 

I30//I March, 1932 

An Act to provide for the levy of a duty on consumption of electrical energy 
for the purpose of lights and fatts in the Presidency of Bombay 
oixd to amend the Court-Fees Act, 1870, and the Indiati Stamp 
Act, 1899, in their application to iihe sauS Presidency. 

Whereas it is exj^dient to provide for the levy, of a duly on consumption of electrical 
ciKrgy for the purpose of lights and fans in the Presidency of Bombay and to amend the 
Court-Fees Act,, 1870, anti the Indian Stamp Act» 1899, in their application to ihc said 
Presidency for the purposes liereinaftjcr appearing; and whereas the previous sanction of 
the Governor-General requirctf by sub-section (3) of sedtion 80-A of -the Government of 
India Act and the previous sanction of the Governor required by section 80-C of the said 
Act have been obtained for the passing of this .Act; 
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ill Operation 


It IS hereby, enacted as follows;— 

I Thk Art u Part I. — Prclitmmry. 

, 2.' ?1) Etepr“^,.e're“ t Act, 1932 

ivholc of the PresMency of Bomba^ Act. Biis Act extends to ,he 

(3) This s^ctfoTand 'secBonl 3"to''l5’« 

rat, on for one year M*] from the d/e on"‘rh'i^« J" sIl'Lt." 

Bombay-, in ,his‘ Part its application to ,the Presidency of 

be added ' (-) the words "or other conse,nentiaI relief" shall 

of rupees fivl'i,, 't'he ca°se‘' of falhnf f *)" 

_ Jc) tn clauses (1). ( 2 ) and (l)nftu^^ shall be inserted; and 
res^:’;,;t 3;i{Si;me^^ 

in Schodnle^^rtMi^^i 

SCHEDULE I. 

dumber. f^oJorci/t Fees. 

Proper Fee. 


1- Plaint. written 
statement, pleading, a 
'^Ct-off or counter-claim 
or memorandum of ao- 
pcal (not otherwise pro- 
vided for in this Act) 
or of cross-objection 
presented to anv Civil 
or Revenue Court ex- 
ccfit tliose mentioned in 
Jiection 3. 


Wlien the amount or value of the 

subject-matter in dispute does not 
exceed nvi rupees. 

When such amount or value exceeds 
nvc rupees, for every five rupees, 
or part thereof, in excess of five 

hundred rupees. 
When such amount or value exceeds 
one hundred rupees, for ever\ ten 
rupees, or part thereof, in excess 
of one hundred rupee.s. up to one 
thousand rupees. 

When such amount or value exceeds 
one thousand rupees, for every 

rupees, or part tliere- 
of, in excess of one thousand 

thousand rupees. 
W^icn such amount or value exceeds 
five thousand rupees, for every 
two hundred and fifty rupees, or 
part thereof, in excess of five 
thousand rupees, up to ten thou- 
sand rupees. 

When such amount or value exceeds 
ten thousand rupees, for cverv 
five hundred rupees, or part tlicre- 
of. in excess of ten thousand 
rupees, up to twentv thousand 
rupees. 

When such amount or value exceeds 
twenty tliousand rupees, for every 
one thousand rupees, or part 
thereof, in excess of twenty thou- 
sand rupees, up to thirty thousand 
rupees. 

When such amount or value exceeds 
thirty thousand rupees, for ever3' 
two thousand rupees, or part 
thereof, in excess of thirty thou- 
sand rupees, up to fifty thousand 
rupees. 


Six annas. 


Six annas. 


Twelve annas. 


Five rupees. 


Fifteen rupees 


Twenty-two rupees and 
eight annas. 


Thirty rupees 


Thirty rupees 


, p. LEG. REF. Acts. Last extended 

c-xtended year by year by subsequent Finance Act (IV of 


for one year by Bombay 
1941). 
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Number. 

1. Plaint, etc.— CCoM/rf.) 


8. Copy of any docu- 
ment liable to stamp- 
duty under the Indian 
Stamp Act, 1899, when 
lett by any party to a 
suit or proceeding in 
place of the original 
withdrawn. 


Proper Fee. 

«cceds Thirty rupees, 
fifty thousand rupees, for evcr>' ^ 

five thousand rupees, or part 
thereof, in excess of fifty thousand 
rupees : 

Provided that tlie maximum fee 
leviable on a plaint or memoran- 
dum of appeal shall be ten thou- 
sand rupees. 

(a)^VVhen the stamp-duty charge- The amount of the duty 
able on the original does not exceed chargeable on the ori- 
one rupee. ginal. 


II. Probate of a will 
or letters of administra- 
tion with or without will 
annexed. 


(^) — In any other case. 

When the amount or value of the 
property in respect of which the 
grant of probate or letters is made 
exceeds one thousand rupees, on 
the part of the amount or value 
in excess of one thousand rupees, 
up to ten thousand rupees. 

Wlicn the amount or value of the 
propert> in respect of which the 
grant of probate or letters is made 
exceeds ten thousand rupees, on 
the part of the amount or value 
in excess of ten thousand rupees, 
up to fifty thousand rupees. 

When the amount or value of the 
property in respect of which the 
grant of probate or letters is made 
exceeds fifty thousand rupees, on 
the part of the amount or value 
in excess of fifty thousand rupees, 
up to one lakh of rupees. 

When the amount or value of the 
property in respect of which the 
grant of probate or letters is made 
exceeds one lakh of rupees, on 
the part of the amount or value 
in excess of one lakh of rupees, 
up to two lakhs of rupees. 

When the amount or value of the 
property in respect of which the 
grant of probate or letters is made 
exceeds two lakhs of rupees, on 
the part of the amount or value 
in excess of two lakhs of rupees, 
up to two lakhs and fifty thou- 
sand rupees. 

When the amount or value of the 
property in respect of which the 
grant of probate or letters is made 
cxc^ds two laklis and fifty thou- 
rupees, on the part of the 
^fmount or value in excess of two 
lakhs and fifty thousand rupees, 
up to three lakhs of rupees. 

When the amount or value of the 
property in respect of which the 
grant of probate or letters is made 
exceeds three lakhs of rupees, on 
the part of the amount or value 
in excess of three lakhs of rupees, 
up to four lakhs of rupees. 


One rupee. 

Two per centum. 


Three per centum. 


Four per centum. 


Four and a half 
centum. 


Five per centum. 


Five and a half 
centum. 


Six per centum. 


per 


per 


CCW.— 272 
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N'limber. 

11. Probate of a will, 
etc. — (Coutd . ) 


12. Certificate tinder 
1 art X of the Indian 
ouccession Act, J925. 


Acts). 


When the amount or value of the 
property in respect of which the 
grant of probate or letters is made 
four lakhs of rupees, on 
the part of the amount or value 
m excess of four lakhs of rupees, 
up to five lakhs of rupees. 

When the amount or value of the 
property in respect of which the 
grant of probate or letters is 
made exceeds five lakhs of rupees, 
on the part of the amount or 
value in excess of five lakhs of 
rupees : 

Provided that when, after the grant 
of a certificate under Part X of 
the Indian Succession Act, 1925 
or under Bombay Regulation VIII 
of 1827, in respect of any pro- 
perty included in an estate, a 
grant of probate or letters of ad- 
ministration is made in respect of 
the same estate, the fee payable 
in respect of the latter grant 
shall be reduced by the amount of 
the fee paid in respect of the 
former grant. 


Proper Fee. 

Six and a half per cen- 
tum. 


Seven per centum. 


The fee leviable in the 
case of a probate 
(Article 11) on the 
amount or value of 
any debt or security 
specified in the certi- 
ficate under section 
374 of the Act. and 
one and a half times 
this fee on the amount 


or value of any debt 
or security to which 
the certificate is ex- 
tended under section 
376 of the Act. 
Note.— ( 1) The amoiuit 
of a debt is its amount, 
including interest on 
the day on which the 
inclusion of the debt 
in the certificate is 
applied for, so far as 
such amount can be 
ascertained. 

(2) Whether or not any 
power with respect to 
a .security specified >n 
a certificate has been 
conferred under the 
Act ; and where such a 
power has been so con- 
ferred, whether the 
power is for the re* 
cciving of interest 
dividends on. or tor 

or for kolli irorf^f; 
the value of 
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12. Certificate, etc. — 

(CoH/d.y 


12-A. Certificate un- 
der Bombay Regulation 
VIII of 1827. 


Tabu; of Rates of od valorem Fees 

When the amount or 
value of the subject- But docs not 


matter exceed: 

Rs, 

# ♦ ♦ 

5 

to 

»5 

'iO 

25 
30 
35 
40 

45 

50 

55 
60 

fiS 

70 

75 

8u 

85 
90 
95 

too 
1 10 
120 
130 
140 
150 
1(h) 

>70 

i&) 

190 
200 
210 
220 
230 
240 
250 
2&) 

270 
280 
290 
300 
310 
320 

330 
340 
350 

3OO 

370 

300 

390 

400 


exceed — 

Rs. 

5 
10 

«5 
20 

25 
30 

35 
40 

45 
50 

55 
60 

65 

70 

75 

(k) 

«5 
90 

95 

too 

1 10 

120 

130 

140 

150 

l ()0 

170 
180 
190 
200 
210 
220 
230 

240 
250 
260 
270 
280 
290 
300 

3*0 
320 

330 
340 
350 

3 (>o 

370 

380 

390 

400 

4 KO 


Proper 

fer. 

Rs. 

A. 

0 

6 

0 

12 

1 

2 

1 

8 

1 


2 

4 

2 

10 

3 

r> 

3 

6 

3 

12 

4 

2 

4 

8 

4 

»4 

5 

4 

5 

10 

G 

0 

G 

G 

6 

12 

7 

2 

7 

8 

8 

4 

9 

0 

9 

J 2 

10 

8 

1 1 

4 

12 

0 

12 

12 

*3 

8 

*4 

4 

*5 

0 

15 

12 

16 

8 

*7 

4 

18 

0 

18 

12 

*9 

8 

20 

4 

21 

0 

21 

12 

22 

8 

^3 

4 

24 

0 

24 

12 

25 

8 

26 

4 

27 

0 

'^1 

12 

20 

8 

29 

4 

30 

0 

30 

12 


on the day on which 
the inclusion of the 
security in tlie certifi- 
cate is applied for, so 
far as such value can 
be ascertained. 

The fee leviable in the 
case of a probate 
(article 11) on the 
amount or value of 
the property in respect 
of the certificate or an 
extension of such certi- 
ficate, as the case may 
be, 

LEVIABLE ON THE INSTITUTIO.N OF SUITS. 

When the amount or 
value of the subject' But docs not 

matter exceeds — exceed— Proper fee. 


R.s. 

410 

420 

430 

440 

450 

460 

470 

480 

490 

500 

5*0 

520 

530 

540 

550 

s6o 

570 

580 

590 

600 

610 

620 

630 

640 

6^0 

670 

68u 

690 

700 

710 

720 

730 

740 

750 

760 

770 

780 

790 

800 

810 

820 

830 

840 

850 

860 

870 

880 

890 

900 

gio 


Rs. 

420 

430 

440 

450 

460 

470 

490 

500 

5*0 

520 

530 

540 

550 

560 

590 

600 

610 

620 

630 

640 

G50 

66« 

670 

6^ 

G90 

700 

710 

yao 

730 

740 

750 

7 (^ 

770 

780 

790 

810 

820 

830 

840 

850 

8G0 

870 

880 

890 

goo 

910 

920 


Rs. 

A. 

3 » 

8 

32 

4 

33 

0 

33 

12 

34 

8 

35 

4 

3G 

0 

3G 

12 

37 

8 

3 B 

4 

39 

<> 

39 

12 

40 

8 

4 * 

4 

42 

0 

42 

12 

43 

8 

44 

4 

45 

0 

45 

12 

46 

8 

47 

4 

48 

u 

48 

12 

49 

8 

50 

4 

5 * 

0 

5 * 

J 2 

52 

8 

53 

4 

54 

0 

54 

12 

55 

6 

58 

4 

57 

0 

57 

12 

58 

8 

59 

4 


0 

(jo 

12 

Gi 

8 

G2 

4 

83 

0 

63 

12 

64 

8 

65 

4 

C6 

C) 

G6 

12 

87 

8 

68 

4 « 

69 

0 


2172 


The Civil 


When the amount or 
value of the subject- But docs not 
matter exceeds — exceed 
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Rs. 

920 

930 

94t> 

950 

960 

970 

980 

990 

1.000 
1,100 
1,200 

1 .400 
1.500 
1 ,600 
1,700 

1 .000 
1 .900 

2.000 

2.100 

2.200 

2.300 

2.400 
2.500 

2.600 

2.700 
2.800 

2.900 

3.000 

3.100 

3.200 

3.300 

3.400 
3 . 5 o<» 

3.600 

3.700 

3.800 

3.900 

4.000 

f.IOO 

4,200 

4.300 

4.400 
4.500 

4.600 

4.700 

1. 800 

4.900 

5.000 

5.250 
.5.500 

5.750 

6.000 

6.250 


Rs. 

930 

940 

950 

960 

970 

980 

990 

1,000 

1.100 

1,200 

1,300 

1,400 

1,500 

1 ,600 

1.700 

1 .800 

1,900 

2,000 

2,100 

2.200 

2,300 

2,400 

2,500 

2,600 

2.700 

2,800 

2. goo 


Proper fee. 


Rs. 

69 

70 

71 

72 

72 

73 

74 

75 
80 

85 

90 

95 

100 

105 

1 10 
120 

*25 

130 

*35 

140 

*45 

*J 0 

*55 

i6d 

*85 

170 


A. 

12 

8 

4 

o 

12 

8 

4 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 


o 

o 

o 

o 

o 

o 

o 

n 


3.000 

»75 

0 

3.100 

180 

0 

3.200 

185 

0 

3.300 

190 

0 

3.400 

195 

0 

3.500 

200 

0 

3,600 

205 

0 

3,700 

210 

0 

3,800 

215 

0 

3.900 

220 

0 

4,000 

22j 

0 

4,100 

230 

0 

4.200 

235 

0 

4.300 

240 

0 

4,400 

245 

0 

4.500 

4.600 

250 

255 

0 

0 

4,700 

260 

0 

4.800 

265 

0 

4.900 

270 

0 

5.000 

275 

0 

.5.250 

290 

0 

5.500 

305 

0 

5.750 

320 

0 

0,000 

335 

0 

6.250 

350 

0 

6.500 

365 

0 


When the amount or 


Rs. 

6.500 

6.750 

7.000 

7.250 

7.500 

7.750 

8.000 

8.250 

8.500 

8.750 

9.000 

9.250 

9.500 

9.750 

10.000 

10.500 

1 1.000 

11.500 

12.000 

12.500 

13.000 

13.500 

14.000 

14.500 

15.000 

15.500 

16.000 

16.500 

17.000 

1 7.500 

1 8.000 

18.500 

19.000 

19.500 

20.000 

2 1 .000 

22.000 

23.000 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 

30.000 

32.000 

34.000 

30.000 

38.000 

40.000 

42.000 

44.000 

46.000 

48.000 


Proper fee. 


Rs. 

6.750 

7.000 

7.250 

7.500 

7.750 

8.000 

8.250 

8.500 

8.750 

9.000 

9.250 

9.500 

9.750 

10.000 

10.500 

11.000 

11.500 

12,000 

12.500 

13.000 

13.500 

14.000 
*4*500 

15.000 


40^000 

42^000 

44^000 

46.000 
48*000 

50.000 


Rs. 

380 

395 

410 

425 

440 

455 

470 

485 

500 

5»5 

530 

545 

560 

575 

620 

642 

605 

687 

710 

732 

755 
777 
800 


A. 
0 
0 
o 
0 
0 
o 
o 
o 
o 
o 
o 
o 
o 
o 
8 
o 
8 
o 
8 
o 
8 
o 
8 
o 


15,500 

82s 

: 8 

16,000 

845 

, 0 

16,500 

807 

8 

17,000 

690 

0 

17.500 

912 

8 

18,000 

935 

0 

18,500 

957 

8 

19.000 

980 

0 

19.500 

1,002 

8 

20,000 

1,025 

0 

21,000 

1.055 

0 

22,000 

1,085 

0 

23,000 

1. 115 

0 

24,000 

M 45 

0 

25,000 

1.175 

0 

26,000 

1,205 

0 

27,000 

1.235 

0 

28,000 

1.265 

0 

29,000 

1.295 

0 

30,000 

1.325 

0 

32,000 

1,355 

0 

34,000 

1.385 

0 

30,000 

1.415 

0 

38,000 

1.445 

0 


1.475 

1.505 

1.535 

1.505 

1.595 

1,625 


o 

o 

0 

o 

o 

o 


an<l the fee increases at the rate of thirty rupees for every five thousand rupees, or par* 
lereot, up to a maximum of ten thousand rupees, for example — 


Rs. 

1 . 00 . 000 

2 . 00 . 000 

3.00. 000 

4.00. 000 

5.00. 000 

6 . 00 . 000 
7,00.000 
«^ 00.000 


Rs. 

1.925 

2.525 

3.125 
3,725 
4.325 

4.925 

5.525 

6.125 


A 

0 

0 

0 

0 

0 

0 

0 

0 


R.s. 

9.00,000 

10 . 00.000 

11 . 00,000 

12 . 00.000 

13.00. 000 

14.00. 000 

15.00. 000 


Rs. 

6k72S 

7,325 

7,925 

8^525 

9.125 

9,725 

10,000 


A 

0 

0 

0 

0 

0 

0 

0 
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following shall be ^substituted, namdy!— Schedule II to the said Act 


Number. 

1. Application or 
petition. 


SCHEDULE II. 

Fixed Fees. 

(a) When presented to any officer 
of the Customs or Excise Depart- 
ment or to any Magistrate by anv 
person having dealings with the 
Government, and when the 
subject-matter of such application 
relates exclusively to those deal- 
ings: 


Proper Fee. 
1 wo annas. 


or when presented to any officer of 
land-revenue by any person hold- 
ing temporarily settled land under 
direct engagement with Govern- 
ment, and when the subject-matter 
or the application or petition rc- 
lates exclusively to such engage- 
ment : 


or when presented to any Municipal 
Commissioner under any Act for 
the time being in force for the 
conservancy or improvement of 
any place, if the application or 
petition relates solely to such 
conservancy or improvement : 
or when presented to any Civil Court 
^^•’cr.than a principal Civil Court 
of original jurisdiction, or to any 
Court of Small Causes constituted 
under the Provincial Small Causes 
Courts Act, 1887, or to a Collector 
or other officer of revenue in rela- 
tion to any suit or case in which 
the amount or value of the sub- 
ject-matter is less than fifty 
rupees, not being an application 
for assistance under section 86 of 
the Bombay Land Revenue Code, 
1879. 


or Nvhen presented to any Civil, Cri- 
minal or Revenue Court, or to 
any Board or executive officer for 
the purpose of obtaining a copy 
or translation of any judgment, 
decree or order passed by such* 
Court, Board or officer, or of any 
other document on record in such 
Court or Office. 


(<m) When presented to a Collector 
or other officer of revenue for 
assistance under section 86 of the 
Bombay Land Revenue Code. 
1879. 

(b) When containing a complaint 
or charge of any offence other 
than an offence for which police- 
officers may. under the Criminal 
Procedure Code. 1898, arrest with- 
out warrant, and presented to any 
Criminal Court : 

or when presented to a Civil, Crimi- 
nal or Revenue Court, or to a 
Collector, or any Revenue-officer 
having jurisdiction equal or sub- 
ordinate to a Collector, or to any 
Magistrate in his executive capa- 
city and not otherwise provided 
for by this Act; 


Four annas. 


Eight annas. 
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Numl)er. 

1 . Application or pe- 
tition — Cofitd. 


(). Bail-bond or other 
in-^tninicnt of obligation 
given in pursuance of an 
order made by a Court 
or Magistrate under anv 
section of the Code oV 
Criminal Procedure, 
1898. or the Code of 
Civil Procedure. 1908, 
and not otherwise pro- 
vided for by this Act. 

7. Undertaking under 
section 49 of the Indian 
Hivorre Act. 1869. 

12. ('aveat. 


14. Petition in a suit 
under the Native Con- 
verts' Marriage Dissolu- 
tion Act, 186(). 

17. Plaint or memo- 
randum of appeal in 
each of the following 
suits : — 


or to deposit in Court revenue or 

or for determination by a Court of 
the amount of compensation to be 
/ ^ landlord to his tenant, 

(r) When presented to a Chief 
Commissioner or other Chief 
Controlling Revenue or Executive 
Authority, or to a Commissioner 

1 - Circuit, or to anv 

chief officer charged with the cxe'- 
cutive administration of a Divi- 
sion and not otherwise provided 
for by this Act. 

(d) When presented to a High 
Court. 


Proper 


Two rupees. 


Four rupees. 


One rupee. 


One rupee. 


\\ hen the amount or value of the Five nipees. 
property involved does not exceed 
two thousand rupees. 

When tlie amount or value of the Ten rupees, 
property involved exceeds two 
thousand rupees. 

Ten rupees. 


(0 to alter or set 
aside a summary decision 
or order of any of the 
( ivil Courts not estab- 
lished hy Letters Patent 
^>r of any Revenue 
Court : 

(ii) to alter or cancel 
any entry in a register 
of the names of proprie- 
tors of revenue paying 
estates ; and 

(Hi) to obtain a decla- 
ratory- decree or order 
wlicre no consctjucntial 
relief is prayed ; 

(iv) to set a.sidc alie- 
nation ; 

(v) to set aside a 
decree or award; 


When the amount or value of the Ten rupcc.s. 
property involved does not exceed 
fi\c liundrcd rupees. 


When the amount or value of the Fifteen rupees, 
property involved exceeds five 
hundred rupees. 


Fifteen rupees. 


Fifteen rupees. 


When the amount or value of the Ten P 
property involved does not exceed 
five hundred rupees. 



The Bombav Finance Act (II of 1932) 


2175 


Number. 


(vi) to set aside an 
adoption; and 

(ni) any other suit 
where it is not possible 
to estimate at a monev- 
valiie the subject-matter 
in dispute, and which is 
not otherwise provide<l 
for by this Act. 

18. Application — 

(a) under paragraph 
17 of the Second Sche- 
dule to the Code of 
Civil Procedure, 1908; 

(b) for probate or 
letters of administration 
or for revocation thereof 
under the Indian Succes- 
sion Act, 1925 ; 

(c) for a certificate 
under Part -X of the 
Indian Succession .Act, 
1925, or Bombav Regu- 
lation VIII of 1827; 

(d) for opinion or 
advice or for discharge 
from a Trust, or for 
appointment of new 
Trustees, under sections 
34. 72, 73 or 74 of tite 
Indian Trusts Act, 1882; 

(c) for the winding 
up of a Compai))’, under 
section 166 of the Indian 
Companies Act, 1913; 

(/) under K. 58 of 

Order XXI of the Code 
of Civil Procedure, 1908, 
regarding a claim to at- 
tached property. 

19. Agreement in 

writing stating a (lucs- 
tion for the opinion of 
the Court under the Code 
of Civil Procedure, 1M8. 

20. Every petition 
under the Indian Divorce 
Act, 1869, except peti- 
tions under section 44 of 
that Act and every me- 
morandum of appeal un- 
der section 55 of that 
Act. 

21. Plaint or memo- 
randum of appeal under 
the Pars! Marriage and 
Divorce Act, 1805. 


Proper Fee. 

Wlicn the amount or value of the Fiftw-n 
property involved exceed five pces. 

hundred rupees. 

Fifteen rupees. 


Fifteen rupees. 


Ten 


rupees. 


When the amount or value of the Two rupees 
Estate does not exceed two 
thousand rupees. 

I When it exceeds two thousand Five rupees 
rupees, but does not exceed five 
thousand rupees. 

I When it exceeds five thousand Ten rupees. 

J rupees. 

Ten rupees. 


Ten rupees. 


When the amount or value of the Ten rupees, 
property exceeds five hundred 
rupees. 


Twenty rupees. 


Thirty rupees. 


r t ^ rupees. 
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THE COURT-FEES AMENDMENT) ACT 

Cov<?nK>r-C<>Htfrfl/ m Council on the 2lst Mav 1935 ) 

An Act to amend WO vAth reference to thh^eof 

CouTt^Fees tn the Cctitrcl Ptovhxces * 

\\ iiEREAS it is expedient to revise the scale of Court-Fee<i Vnr fti^ x> • . 

r:“ *"■ '“• '■ ASrassrs?,!,' 

,h. fZ =, ■»'“ •> 

It IS hereby enacted as follows: — ’ 

Acr/i935^^ Court-Fees (Central Provinces Amendment) 

(2) It shall come into force on such date as the Local Government may. by notifi- 
1943*"’ behalf and shall remain in force to the end of 31st day of March, 

Court-Fees Act, 1870 (hereinafter referred to as the said Act), shall be 
anien<lcd in its application to the Central Provinces, in the manner hereinafter provided, 

3. In section 7 of the said Act — 

(n) after the word “appeal’' in paraghaph iv. the words "with a minimum fee of 
rupees five in the case of suits falling under clause (c)" shall be inserted; 

(b) in clause (a) of paragraph v, between the words "or” and "forms part”, the 
words “where the land” shall be inserted; 

(c) in clause (b) of paragraph v — 

(i) between the words "or” and "forms part", the words "wher« the land” shall 
be inserted ; and 

(ii) for the word “five” the words "seven and half” shall be substituted; and 

(d) for paragraph ix, the following paragraph shall be substituted, namely: — 

"ix. (a) In suits against a mortgagee for the recovery of the property mortgaged, — 
according to the principal money expressed to be secured by the instrument of mortgage; and 

(h) in suits by a mortgagee to foreclose the mortgage, or, where the mortgage is 
made by conditional sale, to have the sale declared absolute, — according to the amount 
claimed as due at the date of presenting the plaint”. 

4. Tn Schedule 1 to the said Act — 

(a) before the word "presented” in the first column of Article 1, the words "in any 
suit between landlord and tenant for an arrear of rent” shall be inserted; 

(/)) after Article 1, the following article shall be inserted, namely: — 


“1-A. Plaint, written 
Ntatcment jileading a set- 
off or counter-claim or 
memorandum of appeal 
(not otherwise provided 
for in this Act) or of 
cross-objection presented 
to any (Tivil or Kcvcmic 
Court except those men- 
tioned in S. 3, in suits 
other than those provid- 
ed for in article 1. 


\Vlien the amount or value of the 
subject-matter in dispute docs not 
exceed five hundred rupees. 

When such amount or value ex- 
cec<ls five rupees, for every five 
rupees or part thereof, in excess 
of five rupees, up to one hundred 
rupees. 

When such amount or value ex- 

ceeds one hundred rupees, for 
every ten rupees or part thereof, 
in excess of one hundred rupees, 
up to one thousand rupees. 

When such amount or value ex- 
ceeds one thousand rupees, for 

ever.v one hundred rupees or part 
thereof, in excess of one thousand 
rupees, up to five thousand rupees. 

When such amount or value exceeds 
five thousand rupees, for every 
two hundred rupees or part there- 
of. In excess of five thousand 
rupees up to ten thousand rupees. 

W'hcn such amount or value exceeds 
ten thousand rupees, for every 
five hundred rupees or part there- 
of in excess of ten thousand ru- 
pees, up to twenty thousand rupees. 


Six annas. 


Six annas. 


Twelve annas. 


Six rupees 


Ten rupees 


Twenty rupees 
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Thirty rupees. 


Thirty rupees. 


Thirty rupees. 


When such amount or value exceeds 
twenty thousand rupees, for every 
one thousand rupees or part 
thereof, in excess of twenty thou- 
sand rupees up to thirty thousand 
rupees. 

When such amount or value exceeds 
thirty thousand rupees for cverv 
two thousand rupees or part 
thereof, in excess of tliirty thou- 
sand rupees up to fifty thousand 
rupees. 

When such amount or value exceeds 
fifty thousand rupees, for every 
five thousand rupees or part there- 
of, in excess of fifty thousand 
rupees : 

Provided that the maximum fee le- 
viable shall not exceed five thou- 
sand rupees. 

of Article 6 for the words "Four annas” opposite clause 

words "Eight annas” opposite clause (b), the 

words "Twelve annas” shall be substituted; ’ 

. 1 . column of Article 7 for the words "Eight annas", opposite clause (a), 

t^ words Twelve annas , and for the words "One rupee" opposite clause (b), the words 
One rupee and eight annas shall be substituted; 

(c) for Articles 11 and 12 and the entries in the second and third columns thereof 

the following articles and entries shall be substituted, namely: 

"II. Probate of a will When the amount or value of the 

property in respect of which the 
grant or probate or letters is made 
exceeds one thousand rupees but 
docs not exceed five thousand 


or letters of administra- 
tion with or without 
will annexed. 


Two per centum on 
such amount or value. 


rupees. 

When such 
cceds five 
does not 
rupees. 


amount or value ex- 
thousand rupees but 
exceed ten thousand 


When such amount or value ex- 
ceeds ten thousand rupees. 


One hundred rupees 
plus two and a half per 
centum on the amount or 
value in excess of five 
thousand rupees. 

Two hundred and fifty 
rupees plus three per 
centum on the amount 
or value in excess of ten 
thousand rupees : 

Provided th^ when, after the grant of a certificate under Part X of the Indian 
Succession Act. 1925, or under Bombay Regulation VIII of 1827, in respect of any pro- 
perty included in an estate, a grant of probate or letters of administration is made in res- 
pcct of the same estate, the fee payable in respect of the latter grant shall be reduced bv 
the amount of the fee paid in respect of the former grant. 

12. Certificate under When the amount or value of any 

debt or security specified in the 
certificate under S. 374 of the .Act 
exceeds one thousand rupees but 
does not exceed five thousand 


Part X of the Indian 
Succession Act, 1925 
<XXXIX of 1925). 


rupees. 

When such 
cceds five 
docs not 
rupees. 


amount or value cx- 
thousan<! rupees but 
exceed ten thousand 


C.C.M— 273 


When such amount or value ex- 
ceeds ten thousand rupees. 


Two per centum on 
such amount or value 
and three per centum on 
the amount or value of 
any debt or security to 
which the certificate is 
extended under section 
376 of the Act. 

One hundred rupees 
plus two and a half per 
centum on the amount 
or value in excess of five 
thousand rupees and four 
and a half per centum 
on the amount or value 
of any debt or security 
to which the certificate 
IS extended under section 
376 of the Act. 

Two hundred and fifty 
rupees plus three per 
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centum on the amount 
or value in excess of ten 
thousand rupees and 
seven and a half per 
centum on the amount 
or value of any debt or 
security to which the 
certificate is extended 
under S. 376 of the 
Act ” • 

f n ^ valorem fees leviable on the institution of suits, the 

following table shall be substituted, namely:— 

scale for 0 to 1,000 subject-matter not being altered that part of the 

table IS omitted ; 

Table of rates of ad valorem fees leviable on the institution of suits. 


NA'hcn the amount or 


of the subjcri- 

But doe.s 

not 

ttcr exceeds — 

exceed — 

Proper fee 

Rs. 

Rs. 

Rs. 

1 .000 

1,100 

81 

1 .100 

t,200 

87 

1 .200 

1,300 

93 

1 .300 

1,400 

99 ■ 

1 .400 

1,500 

105 

1 .500 

1 ,600 

1 1 1 

1 .600 

1. 700 

117 

1.700 

1 .800 

123 

1 ,Hoo 

1 .900 

129 

1.900 

2,000 

135 

2,000 

2,100 

141 

2,100 

2,200 

«47 

2,200 

2,300 

153 

2. 300 

2.400 

1.59 

2..p)() 

2.500 

165 

2,500 

2,600 

171 

2,600 

2.700 

177 

2.700 

2,800 

1O3 

2,800 

2,900 

189 

2.900 

3,000 

195 

3.000 

3,100 

201 

3,100 

3,200 

207 

3.200 

3.300 

213 

3,300 

3.400 

219 

3,400 

3.500 

225 

3.500 

3,600 

231 

3.600 

3.700 

237 

3.700 

3,800 

243 

3.800 

3.900 

249 

3.900 

4,000 

255 

4,000 

4,100 

261 

4,100 

4,200 

267 

4,200 

4.300 

273 

4.300 

4.400 

279 

4.400 

4.500 

385 

4.500 

4,600 

291 

4.600 

4,700 

297 

4.700 

4,800 

303 

4,800 

4,900 

309 

4,900 

5,000 

3»5 

5.000 

5,200 

325 

5,200 

5.400 

335 

5.400 

5,600 

345 

5,600 

5.800 

355 

5,800 

6,000 

365 

6,000 

6,200 

375 

6,200 

6.400 

385 

6,400 

6,600 

395 

6,600 

6,800 

405 

6,800 

7,000 

415 

7,000 

7,200 

425 

7.200 

7,400 

435 

7,400 

7,600 

445 


When the amount or 
value of the subject- 
matter exceeds — 


But does not 
exceed — Proper fee. 


Rs. 

7.600 

7.800 

8.000 

8.200 

8.400 

8.600 

8.800 

9.000 

9.200 

9.400 

9.600 

9.800 

10.000 

10.500 

1 1.000 

11.500 

12.000 

12.500 

13.000 

13.500 

14.000 

14.500 

1 5.000 

15.500 

16.000 

16.500 

17.000 

17.500 

18.000 

18.500 

19.000 

19.500 

20.000 

21.000 

22.000 

23.000 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 

30.000 

32.000 
3^,000 

36.000 

38.000 

40.000 

42.000 

44.000 

46.000 

48.000 


Rs. 

7.800 

8.000 

8.200 

8.400 

8.600 

8.800 

9.000 

9.200 

9.400 

9.600 

9.800 

10.000 

10.500 

1 1. 000 

1 1.500 

12.000 

12.500 

13.000 

13.500 

14.000 
14-500 

15.000 

15.500 

16.000 

16.500 

17.000 

17.500 

18.000 

18.500 

19.000 

19.500 

20.000 

21,000 

22,000 

23.000 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 

30.000 

32.000 

34.000 

36.000 

38.000 

40.000 

42.000 
^,000 

46.000 

48.000 

50.000 


Rs. 

455 

465 

475 

485 

495 

505 

515 

525 

535 

545 

555 

565^ 

585 

605 

625 

645 

665 

685 

705 

725 

745 

765 

785 

805 

825 

845 

865 

885 

905 

925 

945 

985 

995 

1,025 

1.055 

1.085 

1.115 

1.145 

1,175 

1,205 

1,235 

1,265. 

1,295 

1,325 

1,355 

1,385 

i,4'5 

1,445 

1,475 

1,505 

1,535 

1,585 
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or 


or 


or 


Two rupees. 
Tw’o rupees. 


Five rupees. 


or 


or 


Twelve annas. 


Twelve annas. 
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cver^w thous^H ^^'cccds 6fty thousand rupees, for 

(.), d5e'wo"rd*V‘I:;ra^7sha°.{ brUt.i'.u/eX 

.he L'.lol^c'.Yi?e'al"d ^'rirs^lnteTYbs^.t.lS! ■' 

"(6) When containing a complaint Twelve annas 
or charge of any offence other 
tl^n an offence for which police 
officers may, under the Code of 
Criminal Procedure. 1898. arrest 
without warrant, and presented to 
any Criminal Court; 
for orders of arrest or attachment 
before judgment or for temporary 
injunctions; 

for compensation for arrest or at- 
tachment before judgment or in 
respect of a temporary injunction 
obtained on insufficient grounds ; 
for the appointment of a receiver in 
a case in which the applicant has 
no present right of possession of 
the properties in dispute; 
for setting aside decrees passed ex 
Parle and for review of orders 
dismissing suits for default; 
when presented to a Civil. Criminal 
or Revenue Court, or to a Col- 
lector. or Revenue Officer hav- 
ing jurisdiction equal or subordi- 
nate to a Collector, or to any 
Magistrate in his executive capa- 
city, and not otherwise provided 
for by this Act ; 

to deposit in Court Revenue or rent; 
for determination by a Court of the 
amount of compensation to be 
/ V . , , , paid by landlord to his tenant;” 

.u j clauses (c) and (d) in the second column of article 1 and for the entries 

lively r™" ">■= claused and 'enYls “han\e sX 

"(c) When presented to a Commis- 
sioner of Revenue or to any Chief 
Officer charged with the executive 
administration of a division, and 
not otherwise provided for by this 
Act. 

(d) When presented to a Chief 
Controlling Revenue AuUiority or 
Executive Authority and not 
otherwise provided for by this 
Act. 

(e) When presented to the Court 
of the Judicial Commissioner — 

(i) otherwise than under S. 25 of 

the Provincial Small Causes 
Courts Act, 1887, or S. 115 
of the Code of Civil Pro- 
cedure. 1908 ; 

(ii) under S. 25 of the Provin- 

cial Small Causes Courts 
Act. 1887; 

(iii) under S. 115 of the Code of 
Civil Procedure, 1908. 

(d) in the third column of Article 10. for the words “Eight annas” opposite clause (a), 
the words “Twelve annas”, and for Uie words “Two rupees” opposite clause (c) the words 
“Two rupees and eight annas" shall be substituted; 


or 

or 


Eiqht annas. 
Eight annas. 


One rupee and eight 
annas. 


Two rupees. 


Two rupees. 


Five rupees. 
Five rupees.' 
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ss. 

•■17. Plaint or ' memor'anLm'' ofV’" 


appeal in 
suits : — 

(i) 


each of the following 


• • 


Fifteen rupees. 


One rupee. 


• • 


Ten rupees. 


to alter or set aside a sum- 
mary decision or order of 
any of the Civil Courts 
not established by Letters 
Patent or of any Reve- 
nue Court: 

(ii) to alter or cancel any entry 

in a register of the names 
of proprietors of revenue 
paying estates; 

(iii) to obtain a declaratory de- y 
cree where no consequen- 
tial relief is prayed ; 

(iv) to set aside an award; 

(v) to set aside an adoption; 

(vi) every other suit where it 

is not possible to estimate 
at a money value the sub- 
ject-matter in dispute, 
and which is not other- 
wise provided for by this I 
Act. J 

18. Applications — 

(n) under paragraph 17 or 20 

of the Second Schedule 
to the Code of Civil Pro- 
ccdtirc, 1008 (V of 1908) ; 

{b) for opinion or advice or 
for discharge from a trust, 
or for appointment of new 
trustees, under Ss. 34. 72, 

73 or 74 of the Indian 
Trusts Act. 1882 (II of 
1882) ; 

(f) for the winding up of com- 
pany. under S. 166 of the 
Indian Companies .Act, 

1913 (VII of 1913). 

{d) for the appointment or <le- 
claration of a person as 
guardian of the person 
or properly, or both, of 
minors, under the Guar- 
dians and Wards .Act, 

1890 (VIII of 1890). 

19. Agreement in writing stating 
a question for the opinion of the 
Court under the Code of Civil Pro- 
cedure, 1908, O. 36, K. (1). 

6. Nothing in this Act shall apply to any probate. Letters of Administration or certi 
ficate in respect of which the fee payable under the law for the time being m 
been paid prior to the commencement of this Act but which have not been issued. 

VII.— MADRAS ACT NO. V OF 1922. 

Passed by the Legislative Council of ii,- 

(Received the assent of the Governor on the 30th March, 1922 ^d 
Governor-General on the 17th April, 1922; the assent of e 

Governor-General was first published in the 
Fort St. George Gazette of the 
18th April. 1922.] 

/ftt Act to atwnd the Court-Fees Act, 1870. application to 

Whereas it is expedient to amend the Court-Fees Act, 1870, 

Presidency of Madras; 


Ten rupees 


Two rupees. 


Fifteen rupees 


Madaas 
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It is hereby enacted as follows 

1. (o) This Act may be called The Madeas Coukt-Fees (Amendment) Act, 1922. 
(£») It extends to the whole of the Presidency of Madras. 

‘a’’' '' Court-Fees Act, I87(r, 
subiect or conteit, "Memorandl' ora^lf^V’^s'l^irtlud^m'eniCT^nC^^ 

.He -s;;H.istCT. 

of Civil Procedure, 1908,” shall b^e'ldj^ b?tVee^^Jhrrds'''”mU^LT’fn5'”^^ 

:^oHiS:S{£H^“" - — vr-? -d 

.ion 7, plagrlphTlT, “a'c"-"’'= "Memorandum of appeal” in sec- 

so.^h;?7S‘^eSi<:^ri:^yrZar!:;o^^ r 

gmph"(;)'’ 0 ^ 1 .?/ s^c^iJm provided' f'or'bTp'a- 

parag;ap{rsS'‘be%dd°eVi;%Kr-l-^'* <^> "■'= f“'>°wing 

value, 1" o^hef d'oTu.^^^r']“^rng'mV,!S"oVoThe^ --ey 

deemedThtl-* "" ^“W“'-"'»"e.. of the suit, and such value shall be 

s £ iiri-z-.sjfz “-■ 

amounl CT vX'of ‘the prop;r.;:”“'''" •“ <>-= *“^1. part of the 

8. In section 7 (v) of the principal Act- 
in (a) for the word "ten” the word "twenty-" shall be substituted- 
.n (6) for the xvord "five” the word "ten” shall be substituted- 

proviso"! "" proviso shall be substituted for the existing 

graph sha^? be 'rubshUded!’-*"^"'’'' the following para- 

proper'l^'^hmfng" a %7io<l“prIi'r m ;h^:nrtUu^i'o°n "rd!'’sm-t!^f'''d^^^ ''"fi? 

such inquiry exceed the profits claimerno final SLJ! s|!i| be !ss!d tdl ",h '"rJ?"* 
between the fee actually paid and Uie fee which wn.ilH 1 passed tdl the difference 

comprised the whole of the profits so ascertained is paid If thc^aL r 

within such time as the CouVt shall fix the cTaim for t^ excess%jf:.1 

the Court, for sufficient cause, extends the dmrfor payment dismissed, unless 

suit, a JL'Tna? decree' ifpa‘^^d"in' ar?dame' wh^ 

shall not be executed until such fee is paid as wo..M h? I such inquiry, the decree 
claimed in execution if a separate suit ha*d been institut^ therefor amount 

rupcc” shiil be“srsti!utcl ‘"e words ”one 

snbslituted"! Priovipal Act, tl.c following sclicdulcs shall be 
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SCHEDULE I. 
Ad valorem Fees. 


1. ’Plaint, or written 
statement, pleading, a 
set'OfT or counter-claim 
or memorandum of ap- 
peal (not otherwise pro- 
vided for in this Act) 
presented to any Civil 
or Revenue Court except 
those mentioned in sec- 
tion 3. 


When the amount or value of the 
subject-matter in dispute does not 
exceed five rupees. 

When such amount or value exceeds 
n\c rupees, for every five rupees, 
or part thereof, in excess of five 
rupees^ up to one hundred rupees. 


Acts). 

Proper Fee, 
Eight annas. 

Nine annas. 



Wlicn such amount or value exceeds 
one hundred rupees, for every ten 
rupees, or part thereof, in excess 
of one hundred rupees, up to one 
thousand rupees. 

When such amount or value exceeds 
one thousand rupees, for every 
one hundred rupees, or part 
thereof, in excess of one thousand 
rupees, up to five thousand rupees. 

When such amount or value exceeds 
five thousand rupees, for every 
two hundred and fifty rupees, or 
part thereof, in excess of five 
thousand rupees, up to ten thou- 
sand rupees. 

When such amount or value exceeds 
ten thousand rupees, for every five 
hundred rupees, or part thereof, 
in excess of ten thousand rupees, 
up to twenty thousand rupees. 

When such amount or value exceeds 
twenty thousand rupees, for every 
one thousand rupees, or part 
thereof, in excess of twenty thou- 
sand rupees, up to thirty thou- 
sand rupees. 


One rupee two annas. 


Seven rtjpecs eight 
annas. 


Fifteen rupees. 


Twenty-two rupees cjght 
annas. 


Thirtj' rupees. 


Wlicn such amount or value exceeds Thirty rupees, 
thirty thousand rupees, for every 
two thousan<l rupees, or part 
thereof, in excess of thirty thou- 
sand rupees, up to fifty thousand 
rupees. 


’ Plaint, or written 
statement, pleading, a 
set-off or counter-claim 
presented to a Court out- 
side the F’rcsidcncy 
Town in any sjiit of the 
nature cogni^ablc by 
Courts of Small Causes, 
when the amount or 
value of the subject-mat- 
ter does not exceed Rs. 
500. 


When such amount or value exceeds Thirty rupees 
fifty thousand rupees, for every 
five thousand rupees, or part 
thereof, in excess of fifty thou- 
sand rupees. 

When the amount or value of the 
subject-matter in dispute does not 
exceed five rupees. 

When stjch amount or value exceeds 
five rupees, for every five rupees, 
or part thereof, in excess of five 
rupees up to one hundred rupees. 

Wlicn such amount or value exceeds Twelve annas, 
one hun<ired rupees, for every ten 
rupees, or part thereof, in exarss 
of one hundred rupees up to five 
hundred rupees. 


Six annas 


Six annas. 


41 * T® ascertain the proper fee leviable on 
*ue institution of a suit, see the Tabic an- 


nexed to this schedule. 
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Number. 

3. PJaint in a suit for 
possession under the 
Specific Relief Act, 1877, 
section 9. 

4. Application for 
review of judgment, if 
presented on or after 
the ninetieth day from 
the dale of the decree. 

5. Application for re- 
view of judgment, if 
presented before the 
ninetieth day from the 
date of the decree. 

6. Copy or translation , 

of a judgment or order Woen such judgment or order 
not being or having the Passed by any Civil Court 

otiicr than a High Court, or by 
the presiding officer of any Reve- 
nue Court or Office, or by any 

other Judicial or Executive 
Authority — 

(a) If the amount or value of the 
subject-matter is fifty or less than 
fifty rupees. 

(b) If such amount or value exceeds 
fifty rupees. 

Wlien such judgment or order is 
passed by a High Court. 


V^en such decree or order is made 
Jy. any Civil Court other than a 
High Court, or by any Revenue 
Court — 

(a) If the amount or value of the 
subject-matter of the suit where- 
in such decree or order is made is 

w rupees. 

(f>; If such amount or value ex- 
ceeds fifty rupees. 

When such decree or order is made 
by a High Court. 

(a) When the stamp-duty charge- 
able on the original does not ex- 
ceed eight annas. 

iclt by any party to a (6) In any other case, 
suit or proceeding in 
place of the original 
withdrawn. 

9. Copy of any reve- For every three hundred and sixty 

nue or judicial proceed- words or fraction of three hun- 

ing or order not other- dred and sixty words. 

wise provided for by this 
Act, or copy of any ac- 
count, statement, report 
or the like, taken out of 
any Civil or Criminal or 
Revenue Court or office, 
or from the office of any 
chief officer charged with 
the executive administra- 
tion of a Division. 

10. [Repealed by the 
Gmrdiaus (ptd Wards 
Act. 1890 {VI ! I of 
1890.)! 


iorce of a decree. 


6-A . Copy or transla- 
tion of a judgment or 
order of a Criminal 
Court. 

7. Copy of a decree or 
order having the force 
of a decree. 


8. Copy of any docu- 
ment liable to stamp- 
duty under the Indian 
Stamp Act, 1899, when 


Proper Fee. 

An amount of one-half 
the scale of fee pres- 
cribed in Article 1 
above. 

The fee leviable on the 
plaint or memorandum 
of appeal. 


One-half of the fee le- 
viable on the plaint or 
memorandum of ao- 
peal. 


Six annas. 

Twelve annas. 

One rupee eight annas. 
Eight annas. 


Eight annas. 


One rupee. 

Four rupees. 

The amount of the duty 
chargeable on the ori- 
ginal. 

Eight annas. 


Eight annas. 


I 
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11. Probate of a will 
or letters of administra- 
tion witli or without will 
annexed. 
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When the amount or value of the 
property m respect of which the 
grant of probate or letters is made 
exceeds one thousand rupees, but 
does not exceed five thousand 


Proper Fee. 

Two per centum on such 
amount or value. 


12. Certificate under 
the Succession Certifi- 
cate Act. 1889. 


When such amount or value exceeds 
nve thousand rupees: 

Provided that, when after the grant 
of a certificate under tlie Succes- 
sion Certificate Act, 1889, or under 
tl^ie Regulation of the Bombay 
Code. No. VIII of 1827. in res- 
pect of any property included in 
an estate, a grant of probate or 
letters of administration is made 
in respect of the same estate, the 
fee payable in respect of the lat- 
ter grant shall be reduced by the 
amount of the fee paid in respect 
of the former grant. 

When the amount or value of any 
debt or security specified in the 
certificate under section 8 of the 
Act does not exceed five thousand 
rupees. 


Three per centum on 
such amount or value. 


When such amount or value exceeds 
five thousand rupees. 


Two per centum on such 
amount or value, and 
three per centum on 
the amount or value of 
any debt or security 
to which the certificate 
is extended under sec- 
tion 10 of the Act. 
Three per centum on 
such amount or value, 
and four and a half 
per centum on the 
amount or value of 
an^- debt or securit)* to 
which the certificate is 
extended under section 
10 of the Act. 

Nott:. — (1) The amount 
of a debt is its 
amount including in- 
terest, on the day on 
which the inclusion of 
the debt in the certi- 
ficate is applied for, so 
far as such amount 
can be ascertained. 

(2) Whether or not any 
power with respect to 
a security specified in 
a certificate has been 
conferred under the 
Act; and where such a 
power has been so con- 
ferred, whether the 
power Is for the re- 
ceiving of interest of 
dividends on, or for 
the negotiation or 
transfer of the sccun- 
tj’, or for both puj' 
poses, the value of the 
security is its market- 
value on the day on 

which the inclusion ot 

the security m dy je 

tificate is K 

so far as such value 

can be asccrtaineo. 
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(a) 

When the amount or 
value of the subject- 
matter exceeds — 
Rs. 

• # » 

5 

lo 

*5 

20 

25 

30 

35 

40 

45 

50 

60 

65 

70 

75 

80 

85 

90 

95 
100 
1 10 
120 
130 
140 

'50 

160 

170 

i8u 

190 

200 

210 

220 

230 

240 

250 

260 

270 

2&) 

290 

300 

310 

320 

330 

340 

350 

360 

370 

380 

390 

400 

410 

420 

430 

440 

450 

4C0 

470 

480 

490 

500 

5*0 

520 

C.C.M .-274 


The Madras Court-Fees (Amend.) Act (V of 1922 ). 

SCHEDULE I. 

Table of Ad valorem Fees leviable. 

On plaints, etc., mentioned in Article 1 of this Schedule 


But docs not 
exceed — 
Rs. 

5 

10 

»5 

20 

25 

30 

35 

40 

45 

50 

65 

70 

75 

Bo 

85 


200 

300 

3 «o 

320 

330 

34 tt 

350 

360 

370 

380 

390 

400 

410 

420 

430 

440 

45 « 

460 

470 

4B0 

490 

500 

5 'o 

520 

530 


Proper fee, 

Rs. A. 

0 8 

1 I 


1 

2 

2 

3 

3 

4 

5 

5 

6 

6 

7 

7 

8 

8 

9 


to 

3 
12 

5 
*4 

7 

o 

9 
2 
1 1 

4 
•3 

6 

«5 

8 


3 ‘ 

32 

33 

34 

35 

37 

38 

39 

40 
4 » 

42 

43 

4 ^ 

47 

48 

49 

50 

5 « 

52 

53 

59 


7 

9 
1 1 

>3 

'5 

I 

3 

5 

7 

9 

1 1 

'3 

>5 

I 

3 
5 
7 
9 
1 1 

«3 

«5 

I 

3 

5 

7 

9 


When the amount or 
value of the subject- But does 
matter exceeds— exceed- 


not Proper fee. 


Rs. 

530 

540 

550 

580 

570 

580 

590 

600 

610 

620 

630 

640 

6^0 

660 

670 

r> 8 o 

690 


9 ^ 

10 

1 

700 

95 

10 

10 

710 

100 

1 1 

3 

720 

1 10 

12 

5 

730 

130 

•3 

7 

740 

130 

>4 

9 

750 

140 

«5 

1 1 

760 

150 

«• 

16 

*3 

770 

ibo 

>7 

«5 

780 

170 

•9 

1 

790 

100 

20 

3 

800 

190 

21 

5 

810 

200 

22 

7 

820 

210 

23 

9 

830 

220 

24 

1 1 

840 

230 

25 

*3 

850 

240 

26 

15 

860 

250 

28 

1 

870 

260 

29 

3 

880 

270 

30 

5 

890 


900 

910 

920 

93 t> 

940 

950 

960 

970 

980 

990 

1,000 
I. too 
1,200 
1,300 
1,400 
1,500 
t, 6 oo 
1.700 
1.800 
1,900 
2.000 
2,100 
2,200 
2,300 
2,400 
2,500 


Rs. 

540 

550 

560 

570 

580 

590 

600 

610 

620 

630 

640 

650 

6^ 

670 

680 

690 

700 

710 

720 

730 

740 

750 

760 

770 

780 

790 

8w 

810 

820 

830 

840 

850 

860 

870 

880 

890 

900 

910 

920 

930 

940 

950 

9 ^ 

970 

980 

990 
1,000 
1,100 
1,200 
1.300 
1,400 
1,500 
I, Goo 
1 ,700 
1.800 
1,900 
2,000 
2,100 
2,200 
2,300 
2,400 
2,500 
2,600 


Rs. 

Go 

61 

62 

84 

85 
66 
87 
68 
89 

70 

7 « 

73 

74 

75 

76 

77 

78 

79 

80 

82 


A. 

I I 

*3 

*5 

I 

3 

5 

7 

9 

I I 

>3 

»5 

1 

3 

5 

7 

9 

1 1 

«3 

»5 

I 


83 

3 

84 

5 

85 

7 

8G 

9 

87 

1 1 

88 

• 3 

89 

*5 

9 « 

I 

92 

3 

93 

5 

94 

7 

95 

9 

96 

1 1 

97 

*3 

98 

*5 

100 

I 

lOI 

3 

102 

5 

103 

7 

104 

9 

>05 

1 1 

106 

*3 

107 

*5 

109 

1 

I to 

3 

1 1 1 

5 

t 12 

7 

»>9 

*5 

127 

7 

«34 

*5 

142 

7 

149 

*5 

*57 

7 

164 

*5 

172 

7 

*79 1 

'5 

187 

7 

*94 *5 

202 

7 


209 

2:7 

224 

232 


«5 

7 

*5 

7 
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When the amount or 

value of the subject- But does not Proper fee 
matter exceeds — exceed — 


When the amount or 

value of the subject- But does not Proper fee, 
matter exceeds — exceed ^ 


Rs. 

2,700 

2,800 

2,900 

3,000 


Rs. 

239 

247 

254 

262 


A. 

>5 

7 

15 


3. *00 

269 

1 t 

3,200 

277 

m 

i 

3.300 

284 

1 e 

3.400 

292 

y 

3.500 

3.600 

299 

307 

/ 

3.700 

3*4 

^5 

3,800 

322 

7 

3.900 

329 

*5 

4,000 

337 

7 

4,100 

344 

*5 

4,200 

352 

7 

4.300 

359 

*5 

4,400 

367 

7 

4..500 

374 

*5 

4,600 

382 

7 

4,700 

389 

*5 

4,800 

397 

7 

4,900 

404 

*5 

5,000 

412 

7 

5.250 

427 

7 

5.500 

442 

7 

5.750 

457 

7 

6,000 

472 

7 

6.250 

487 

7 

6.500 

502 

7 

6,750 

5*7 

7 

7,000 

532 

7 

7.2.50 

547 

7 

7..500 

562 

7 

7.750 

577 

7 

8,000 

592 

7 

8,250 

607 

7 

8,500 

622 

7 

8.750 

637 

0 

0 ,(K)O 

<>52 

7 


667 

7 

1 .500 

682 

7 


Rs. 

9»50o 

9»750 

10.000 

10.500 

1 1 .000 
*1,500 

12.000 

12.500 

13.000 

*3.500 

14.000 
*4,500 
*5,000 
*5.500 

16.000 

16.500 


Rs. 

9»750 

10.000 
*0,500 

1 1.000 

* 1 ,500 

12.000 
12,500 

13.000 

*3.500 

14.000 
*4.500 
*5.000 
*5.500 

16.000 
*6,500 

1 7.000 


Rs. 

2,600 
2,700 
2,800 

2.000 

3.000 
3,100 
q,200 

3.300 

3.400 
3.500 
2,600 
3.700 
3.800 
3.900 
4,000 
4,100 
4,200 
4.300 
4,400 

4.500 
4,600 
4,700 
4,800 
4.900 
5,of)o 

5.250 

5.500 

5 - 75 « 

6.000 

6.250 

6.500 

6.750 

7.000 
7.2,50 

7.500 

7.750 

8.000 

8.250 

8.500 

8.750 

9.000 

9*250 

When the amount or value ot tne subject-matter exceeds ks. du.uw, lor cvc./ nv 
thousand rupees or part tlicrcof in excess of fifty thousand rupees — thirty rupees. 

(6) On plaints, etc., mentioned in Article 2 of this Schedule. 

When the amount or nr 

value of the subject- But docs not Proper ice 

matter exceeds — exceed 

Rs. 


Rs. A. 
697 7 

7*2 7 

734 *5 
757 7 

779 *5 
802 7 

824 15 
847 7 
809 *5 
892 7 

9*4 *5 
937 7 
959 *5 
982 7 

1,004 *5 
*.027 7 


1 7,000 

* 7,500 

*>049 

' *: 

* 7.500 

18,000 

1,072 

• 

i 

18,000 

18,500 

*,094 

1 2 

18,500 

19,000 

1,117 

7 

i9>ooo 

J 9,500 

*.*,39 

*5 

^9^500 

20,000 

1,162 

7 

20,000 

2 1 ,000 

1,192 

7 

2 1 ,000 

22,000 

1,222 

7 

22,000 

23,000 

*.252 

7 

23,000 

24,000 

1,262 

7 

24,000 

25,000 

*, 3*2 

7 

25,000 

26,000 

*.342 

7 

26,000 

27,000 

*,372 

7 

27,000 

28,000 

*,402 

7 

28,000 

29,000 

*.432 

7 

29,000 

30,000 

1,462 

7 

30,000 

32,000 

*,492 

7 

32,000 

34,000 

*,522 

7 

34,000 

36,000 

*.552 

7 

36,000 

38,000 

*,582 

7 

38,000 

40,000 

1,612 

7 

40,000 

42,000 

*.642 

7 

42,000 

44,000 

1,672 

7 

44,000 

46,000 

1.702 

7 

46,000 

48,000 

1,732 

7 

48,000 

50,000 

*,762 

7 


When the amount or 

value of the subject- But does not Proper 
matter exceeds — exceed — 


fee. 


Us. 

Ks. 

Rs. A. 


5 

0 6 

5 

10 

0 12 

10 

*5 

I 2 

*5 

‘-*0 . 

1 8 

20 

25 

I 14 

25 

30 

2 4 

30 

35 

2 10 

35 

40 

3 0 

40 

45 

3 6 

45 

50 

3 *2 

50 

55 

4 2 

55 

60 

4 8 

60 

65 

4 *4 

65 

70 

5 4 

70 

75 

5 *0 

75 

«o 

6 0 


80 

85 

90 

95 
100 
1 10 
120 
130 
140 

*50 

160 

*70 

180 
I go 
200 
210 
220 


Rs. 

85 

90 

95 
100 
1 10 
120 
130 
140 
150 
160 
170 
180 
190 
200 
210 
220 
230 


Rs. 

6 

6 

7 

7 

8 

9 

9 

10 

11 

12 
12 
*3 
*4 
*5 
*5 
16 

*7 


6 

12 

2 

8 

4 

o 

12 

8 

4 

o 

12 

8 

4 

o 

12 

8 

4 
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When the amount 


or value ©f the 
subcct-matter 

exceeds — 

But docs not 
exceed — 

Proper Fee. 

Rs. 

Rs. 

Rs. 

A. 


240 

18 

0 

^40 

250 

18 

12 

250 

260 

•9 

U 

260 

270 

20 

4 

a 70 

280 

21 

0 

280 

290 

21 

12 

290 

300 

22 

8 

300 

310 

23 

4 

310 

320 

24 

0 

320 

330 

24 

12 

330 

340 

25 

8 

340 

350 

26 

4 

350 

360 

27 

0 

360 

370 

27 

12 


SCHEDULE 
Fixed Fees 

Number. 


When the amount 
or value of the 


ubject-matter 

But docs not 



exceeds — 

exceed — 

Proper Fee. 

Rs. 

Rs. 

Rs. 

A. 

370 

380 

28 

8 

3^ 

390 

29 

4 

390 

400 

30 

0 

400 

410 

30 

12 

410 

420 

3 « 

8 

420 

430 

32 

4 

430 

440 

33 

0 

440 

450 

33 

12 

450 

460 

34 

8 

460 

470 

35 

4 

470 

480 

36 

D 

480 

490 

36 

12 

490 

500 

37 

8 


II. 


Proper fee. 


1 . Application or pe- 
tition. 


(a) When presented to any ofliccr 
of the Customs or Excise Depart- 
ment or to any Magistrate by any 
person having dealings with the 
Government, and when the subject- 
matter of such application relates 
exclusively to those dealings; 

or when presented to any officer of 
land-revenue by any person hold- 
ing temporarily settled land under 
direct engagement with Govern- 
ment, and when the subject-matter 
of the application or petition re- 
lates exclusively to such engage- 
ment; 

or when presented to any ^lunicipal 
Commissioner under any Act for 
the time being in force for the 
conservancy or improvement of 
any place, if the application or 
petition relates solely to such con- 
servancy or improvement ; 

or when presented to any Civil 
Court other than a principal Civil 
Court of original jurisdiction, or 
to any Court of Small Causes con- 
stituted under Act No. IX of 
1887 , or to a Collector or other 
officer of revenue in relation to 
any suit or case in which the 
amount or value of the subject- 
matter is less than fifty rupees; 

or when presented to any Civil, Cri- 
minal or Revenue Court, or to any 
Board or executive officer for tlic 
purpose of obtaining a copy or 
translation of any judgment, de- 
cree or order passed by such Covirt, 
Board or ollicer, or of any other 
document on record in such Court 
or Office. 

(b) Wlicn containing a complaint 
or charge of any offence other 
than an offence for which police- 


One anna. 


Two annas. 


One anna. 


Two annas. 


Two annas. 


In the case of a crimi- 
nal complaint one ru- 
pee and in other cases 
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Number. 

1 . Application or 
petition — Cantd. 


1-A. Application to 
any Civil Court that re- 
cords may be called for 
from another Court. 


2. Application for 

leave to sue as a pauper. 

3. Application for 
leave to appeal as a pau- 
per. 


4. 

5. Plaint or memo- 
randum of appeal in a 
suit to establish or dis- 
prove a right of occu- 
pancy. 

0. Bail-bond or other 
iristrumcnt of obligation 
given in pursuance of an 
order made by a Court 
or Magistrate under any 
section of the Code of 
Criminal Procedure, 
1898, or the Code of 


Proper Fee. 


twelve annas. 


officers may, under the Criminal 
Procedure Code, arrest without 
warrant, and presented to any 
Criminal Court; 

or when presented to a Civil, Crimi- 
nal or Revenue Court, or to a 
Collector, or any Revenue officer 
having jurisdiction equal or sub- 
ordinate to a Collector, or to any 
Magistrate in his executive capa- 
city*, and not otherwise provided 
for by this Act; 

or to deposit in Court revenue or- 
rent ; 

or for determination by a Court of 
the amount of compensation to [ 
be paid by landlord to his tenant. I 

(c) When presented to a Chief"^ 
Commissioner or other Chief Con- 
trolling Revenue or Executive 
authority, or to a Commissioner 
of Revenue or Circuit, or to any 
chief officer charged with the exe- 
cutive administration of a divi- 
sion and not otherwise provided 
for by this Act. 

(d) (i) When presented to a High 
Court under section 115 of the 
Code of Civil Procedure, 1908, 
for revision of an order — 

(a) When the value of the suit or Five rupees, 
proceeding to which the order re- 
lates docs not exceed thousand 


In the case of a crimi- 
nal complaint one 
rupee and in other 
cases twelve annas. 


Eight annas. 


One rupee eight annas 


rupees ; 

(b) When the value of the suit or 
proceeding exceeds thousand 
rupees. 

(ii) When presented to a High Court 
otherwise than under that section. 

When the Court grants the applica- 
tion and is of opinion that the 
transmission of such records in- 
volves the use of the post. 


Ten rupees 


Two rupees. 

Twelve annas in addition 
to any fee levied on 
the application 
clause (o). clause {b) 

or clause (d) /f**" 

cle 1 of this schedule. 




(o) When presented to a District 
Court or a Sub-Court. 

{b) When presented to a Commis- 
sioner or a High Court. 

Oniiticd. 


One rupee. 


Two rupees. 


Eight annas. 


Eight annas. 
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Number. 

Civil Procedure, 1908, 
and not otherwise pro- 
vided for in this Act. 

7. Undertaking under 
section 49 of the Indian 
Divorce Act, 1869. 

(8. Rep. by the Re- 
pealing and Amendbxg 
Act, 1891 {XU of 
1891).) 

9. \Rep. by Act XII 
of 1891 . ) 

10. Mukhtarnama, Va- 
kalatnama or any paper 
signed by an Advocate 
signifying or intimating 
that he is retained for a 
party. 


11. Memorandum of 
appeal when the appeal 
is from an order inclu- 
sive of an order deter- 
mining .my question un- 
der section 47 or section 
144 of the Code of Civil 
Procedure, 1908, and is 
presented. 


12. Caveat. 

13. 

14. Petition in a suit 
under the Native Con- 
verts’ Marriage Dissolu- 
tion Act, 1866. 

15. [Rep. by Act V 
of 1908. ) 

16. [Rep. 6v Act VI 
of 1889, S. 18 (1).) 

17. Plaint or memo- 
randum of appeal in a 
suit — 

i. to alter or set aside 
a summary decision or 
order of any of the Civil 
Courts not established by 
Letters Patent or of any 
Revenue Court; 

ii. to alter or cancel 
any entry in a register 
of the names of proprie- 
tors of revenue-paying 
estates: 


Proper fee. 


Right annas. 


When presented for the conduct of 
any one case — 

(а) to any Civil or Criminal Court 
other than a High Court, or to 
My Revenue Court, or to any 
Collector or Magistrate, or other 
Executive Officer, except those 
mentioned in clauses (b) and (c) 
of this number; 

(б) to a Commissioner of Revenue, 
Circuit or Customs or to any officer 
charged with the executive admi- 
nistration of a Division, not being 
the Chief Revenue or Executive 
Authority ; 

(r) to a High Court, Chief Commis- 
sioner, Board of Revenue or other 
Chief Controlling Revenue, or Exe- 
cutive Authority. 

(o) to any Civil Court other than 
a High Court or to any Revenue 
Court or Executive Officer other 
than the High Court or Chief 
Controlling Revenue or Executive 
Authority ; 


One rupee. 


One rupee eight annas. 


Three rupees. 


One rupee. 


(b) to a High Court or Oiief Com- Two rupees 
missioncr, or other Chief Control- ^ 

ling Executive or Revenue Autho- 
rity. 

Omillcd. 

Five rupees. 


Fifteen rupees. 


Fifteen rupees. 
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Number. 

iii. for relief under 
section 14 of the Reli- 
gious Endowments Act, 
1863. or under section 91 
or section 92 of the Code 
of Civil Procedure, 1908. 

17-A. Plaint or memo- 
randum of appeal in a 
suit — 

i. to obtain a declara- 
tor\‘ decree where no 
consequential relief is 
prayed ; 

ii. to set aside an 
award ; 

iii. to obtain a decla- 
ration that an alleged 
adoption is invalid or 
never in fact took place 
or to obtain a declara- 
tion that an adoption is 
valid . 

17-B. F’laint or me- 
morandum of appeal in 
every suit where it is not 
j)OSsible to estimate at a 
money value the subject- 
matter in dispvitc and 
which is not otherwise 
provided for by this Act. 

18. Applications un- 
der section 17 or section 
20 of the 2nd schedule 
of the Code of Civil Pro- 
cedure. 19()H. 

19. Agreement in 
writing stating a ques- 
tion for the opinion of 
tlic Court under the 
Code of Civil Procedure, 
1908. 

20. Every petition 
under the Indian Di- 
vorce Act, 1869, except 
petitions under section 
44 of the same Act, and 
every mcmoran<lum of 
appeal under section 55 
of the same .Act. 

21 . Plaint or memo- 
randum of appeal under 
the Parsi Marriage and 
Divorce Act, 1865. 


Proper fee. 
Fifty rupees. 


When the plaint is presented to or 
the memorandum of appeal is 
against the decree of — 

a District Mimsif’s Court or the Fifteen rupees. 
City Civil Court, 


a District Court or a Sub-Court. Hundred rupees if the 

value for pur^ses of 
' jurisdiction is less 

than ten thousand 
rupees ; five hundred 
rupees if such value is 
ten thousand rupees 
or upwards. 

When the plaint is presented to or 
the memorandum of appeal is 
against the decree of — 

a Revenue Court, Ten rupees, 

a District Munsif’s Court or the Fifteen rupees. 

Citv Civil Court, ... 

a District Court or a Sub-Court. One hundred rupees. 

When presented to a District Mun- Fifteen rupees, 
sif’s Court or the City Civil Court. 


When presented to a District Court One hundred rupees, 
or a Sub-Court. 


Twenty rupees. 


Twenty rupees. 


[I.— THE MADRAS HINDU RELIGIOUS to- 

Sec. 81. (1) Notwithstanding anything contain(^ in the first 

Mad^ras Court-Fees Amendment Act, 19^. the . j j- column 3 thereof, 

olumns 1 and 2 of Schedule II shall be the fees indicated in com 

(2) The provisions of the Madras H. 

so far as may be, apply to the documents mentio 
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SCHEDULE II. 



rroper fee. 
(3) 


43 ( 2 ) 


43 (3) 


43 (4) 


44 


53 (3) 


55 (4) 


55 (4) 
57 (3) 
57 (4) 
62 


63(4) 

65 

67 (4) 
67 (5) 
70 (2) 


7.1 

76 (2) 


77 (2) 


78 


84(2) 


Appeal to the commiUce by any oirice-holder or ser- 
vant against an order of punishment by a trustee 
under sub-seciion (1). 

Fmtherappeaf to the Board by a hereditary office- 
holder or servant against an order of the commiitce 
on appeal under sun-section (2). 

Appeal to the Board by an office-holder or servant of 
an excepted temple. 


Application to Court by the trustee to recover the 

amount irom the person in possession or by the 

person in pos<C5sion from the person responsible in 
law. 


Two rupees 


Twe rupees. 


Two rupees. 


The fee leviable on a 
plaint lor the amount 
claimed under the 
Madras Court-Fees Act, 
1 ^ 22 . 

Twenty-five rupees. 


Twenty rupees. 


Fifty rupees. 
Fifty rupees. 
Fifty rupees. 
Fifty rupees. 


Fifty rupees. 
Fifty rupees. 
Fifty rupees. 
Fifty rupees, 


Appeal to the Board or application to Court against an 
order of suspension, dismissal or removal by the 
committee of a irubtve. 

Appeal to the Board by a trustee or person having 
interest again<(t the order of a committee under 
suh-seclion (3) fixing standard scales of expendi- 
turc. 

Suit under the sub-section 
Suit under the suh-section 
Suit under the sub-section 

Application to the Board by not less than twenty 
persons having interest for framing a scheme of 
administration for a math or excepted temple. 

Suit under the stih-seciion 
Suit under the sub-scctioti 

Suit under the sub-section ] 

Suit sub-under the section ] 

Application to Court to recover from the funds of ITwo ruTecT. 
the endowment the contribution leviable by the 
Board or Committee 
Suits nnder the section 

Application to the Court by a trustee of a math or 
temple or any person having interest for modifying 
or cancelling any order of the Board sanctioning 
alienation of immovable property under sub-sec- 

*'on (1). , . 

Application to a Court to modify or set aside an order iTwenty rupees, 
of the Bo.ird under sub-section (1) allocating any 
endowment, property or the Income therefrom to 
religious and secular purposes. . 

Application to the Court for delivery of possession jTwo rupees, 
of endowments to a trustee appointed by the com- 
mittee- . 

Application to modify or set aside the decision of the (The fee leviable on a plaint 

Board under sub-section (1). j under article 17, Sche- 

dule II of the Madras 
Court-Fees Amendment 
Act, 1922. 


Fifty rupees. 

The ^ fee leviable on a 
plaint under article 17. 
Schedule II of the 
Madras Court- Fees 
Amendment Act. 1922. 


Grant of Copies. 

Sec. 82. The President of a Board or Committee may grant copies of proceedings or 
Ollier records of his office on payment of such fees and subjeot to sudi conditions as may' 
be determined by the Board. 
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X.— THE MADRAS CITY CIVIL COURT ACT (VII OF 1892). 


. T,, „ T 1 Constitution of the City Court. 

to bc caS Jf°c“Ma^d7arcT;‘GWrc'’^^ a Court 

all s.nts and other proceedings of a civil nature not exLeding .two ihouMnd”fivf 

arrcogniza\tr ““p" or"dings"S 

High Court, as a Court of Adlniralty, or, Vice-Admiralty- or as a 
[nn°d;rtion':“oi ^ Court having testamentary, intestate or^^atri'moLl 

(fe) by the Court for the relief of insolvent debtors, or 
(c) by the Small Coiise Court. 

***** 
r. ^v, of immovable property for jurisdictional purposes. 

). When the subject-matter of any suit or other proceeding is land or a house or a 
garden, its value for the purposes of the jurisdiction conferred on the City Court by this 

Co^‘r^Fe«"t'^(V?I"of 

Process fees. 

or executing processes issued by the City Court or 
served or executed under its direction or control shall be such as the High Court may 
prescribe with the approval of the Governor of the Fort St. George in Council 
* * * * * ' 

Repayment of half fees on settlement before hearing. 

1.’. Whenever^ any suit or proceeding in the City Court is settled by agreement of 
the parties before issues have been settled or any evi<fcnce recorded half the amount of 
institution fees paid by the plaintiff shall be repaid to him by the Court. 

.'tllmoance for fees paid in the City Court in cases removed tOx High Corutf. 

14. When under sec'tion 13 of the Letters Patent for the High Court, dated the 28tli 
<la 3 ' of December, 1865, or under section 25 of the Code of Civil Procedure (XIV of 18^) 
the High Court has removed for trial by itself any suit from the City Court, fees on (he 
scale for the time being in force in the High Court as a Court of ordinary original juris- 
diction shall be payable in that Court in respect of the suit and proceedings' therein : 

Provided tliat, in the levy of any such fees whichi according to the pradticc of the 
Court arc credited to the Government, credit shall be given to the plaintiff in the suit for 
any fee which in the City Civil Court he has already paid under the Court-Fees Act. 1870 
(Vn of 1870), on (he plaint. 

.Appeals. 

15. (1) 1'hc Court authorised to hear appeals from the City Court shall be the High 
Court. 

(2) The period of limitation for an appeal from a. decree or order of the City Court 
shall be the same as that provided by law for an appeal from a decree or order of the 
High Court in the exercise of its original jurisdiction. 

Saving of original jurisdiction of High Court. 

16. Nothing in this .Act contained shall affect the original civil jurisdicition of the 
High Court: 

Provided that — i.- i. • .i.- 

(1) if any suit or other proceeding is instituted- in fthc High Court which in t 

Opinion of the Judge who tries ‘the same (whose opinion shall be final) ought to have Mcn 
instituted in the City Civil Couitt, no costs shall be allowed to a succc^ful plaintitt. and 
Mjcrcssfiil defendant shall be allowed his costs as between attorney ^ -_v 

(2) in any suit or other proceeding pending at any time In the High Lou , y 
Judge of such Court may at any stage thereof mal^' an order transferring the same 

City Civil C!ourt if in his opinion such suit or proceeding is within the jurisdid ion 

Court and should be tried therein; ^ , ,Qjn /vil 

f3) in any suit or other proceeding so transferred (he Court-Fees Ac , 
of 1870) shall apply credit being given for any fees levied in (he High LOiir . 

XI.— For Orissa, see ORISSA COURT-FEES AMENDMENT ACT (V OF 1939)- 

XII.— PUNJAB ACT NO. VII OF 1922. 

THE COURT-FEES (PUNJAB AMENDMENT) ACT, 1922. 

As amended by Punjab Act^ I 

An A At to amend the Court-Fdcs ^ ^ 

to the scale of Court-fees in- (he Court-F^* 

Wherras it is necessary to revise the scale of p aoDcaring; 

Act, 1870, in its application to the Punjab in the manner hcrei 


I 
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THE ORISSA COURT-FEES (AMENDMENT) ACT (V OF 1939). 

(31j/ October, 1939. 

Ait Act to amend the law relating to Court^fecs in its application to the Province of Orissa. 
to.heProviTc'ofOriss?"'''™' Court-fees in its appI.caUon 


It is hereby enacted as follows; — 


Short title and 
mencement. 

(I'O It extends 


com- I. (i) This Act may be called 

(Amendment) Act, 1939. 
to the whole of Orissa. 


Tue Orissa Court-fees 


. P shall come into force on such date as the Provincial Government may by 

notification m the Gazette, appoint. ^ 

2. TIic Acts mentioned in Schedule A to this Act, so far as they apply to the whole 
- o*” part of the Province of Orissa, arc hereby 

Kcpcal of enactments. repealed to the extent specified in the third column of that 

Schedule. 

Amendment of section 2 } section 2 of the C^url-hces Act 1870, hereinafter 

of Act VII of 1870 principal Act, the following section shall be 

substituted ; — 


Definitions. 


_ *‘2. In this Act, unless there is anything repugnant in the 
subject or context, — 


(1) ‘appeal’ includes a cross objection; 

(2) ‘suit’ includes an appeal from a decree except in section H-A. 


19 


Amendment of section 0 
of Act VII of 1870. 


4. Section 6 of the principal Act shall be re-numbered as 
sub-section (1) of section 6 and, after the said sub-scction, the 
following sub-section shall be inserted : — 


■‘(2) Notwithstanding anything contained in sub-scction (1), the Provincial Goveni- 
mciU may, by notification, direct tliat a copy of a document, specified as chargeable in 
Schedules 1 and II to this Act annexed, shall be furnished by a pulUic ofiicer without 
payment of the fee indicated by either of the said Schedules as the proper fee for such 
copy and the copy so furnished shall be chargeable with the re<iuisitc fee only when it is 
filed, exhibited or recorded in any Court of justice or received by a public officer as 
mentioned in sub-section (1)." 


5, In section 7 of the principal Act, for the words "in the suits next hereinafter 

mentioned” the words “in the suits next hereinafter 
Amendment of section 7 mentioned except suits for relief under section 14 of the 
of Act VII of 1870. Religious Endowments Act, 1863, or under section 91 or 

section 92 of the Code of Civil Procedure, 1908”, shall 

be sub'-itituted. 


Amendment of section 7 
(n) of Act VII of 1870. 


6. In section 7 (ii) of the principal Act, after the words 
"shall be deemed to be" the words "in suits for maintenance 
five times and in other suits" shall be inserted. 


Omission of clause (b) 
of section 7 (it/) of Act 
VII of 1870» 


7. Clause (b) of section 7 (iv) of the principal Act shall 
be omitted. 


Insertion of new para- 
graph (iv-A) in section 7 
of Act VII of 1870. 


8. In section 7 of tlic principal .Act, after paragraph (iv) 
the following paragraph shall be inserted r — 


“(iv-A) In a suit for cancellation of a decree for money or other property having 
a money-value, or other ilocument securing money or other property having such value, 
according to the value of the suhjeef-matter of the suit, and such value shall be deemed 

to be — 


if the whole decree or other document is sought to he cancelled, the amount or the 
value of the property for which the decree was passed or the other document executed; 

if a part of the decree or other document is sought to be cancelled such part of the 
amount or value of the property. 

Explanation. ~~\n any case where a suit for the cancellation of a whole decree for 
money or other property having a money value, or other document securing money or 

C.C.M.-274-a 
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other property having such value has to be instituted, but the substantial relief ic 

was rasped” or‘ tie^o'Jhcr Icumenrwas Txcemed 

Amendment of para- 

Ac^Vli'offs/O*:^ ^ paragraph (v) of section 7 of the principal Act. 

(1) In clause (u), for the word “ten” the word “twenty” shall be substituted- 

(2) «n clause {b), for the word “five” the word “ten" shall be substituted: 

(3) the following proviso shall be inserted after the existing proviso;— 

sec.,™T°r';;i^ 

Explana.'o^ t 

i.nvv m-Tnil^ V'7^” Ji'"' Jf^^sraph ‘building’ includes a house, outliouse, stable. 

wood .n. d n, f 1 ’ Structure whether of masonry, bricks, 

i^ood, mnd, metal or any other material whatsoever.” 

Insertion of new para- mi • *, r 

graph (vi-A) in section 7 . section 7 of the principal Act after paragraph 

Act VJI of 1870. following paragraph shall be inserted;— 


(vi-A) In 


. . . *or partition and separate possession of a share of joint family 

property or of joint property, or to enforce a right to a share in any property on the 
ground tiiat it is joint famih' propert)' or joint property — 

.'f plaintiff alleges that he has been excluded from possession of the property 
of which he claims to be a coparcener or co-owner — according to the market-value of the 
share in respect of which the suit is instituted. 

lixpliH/mlioii . — The word ‘possession’ for the purposes of tliis paragraph includes 
constructive possession”. 

Insertion of n(;w section 11. After section 8 of the principal Act, the following 

8-A in Act VII of 1870. section shall be inserted; — 

“8- A. In every suit in which an ad z’alflrcm Court-fee is jiajable under this Act on 

the plaint, the plaintilT shall file witJi the plaint a statement of 
particulars of the subject-matter of tJie suit and his own 
valuation thereof unless sucJi particulars and the valuation 
arc contained in the plaint. The statement shall be in such 


Statement of particulars 
of Mibjcct-inalici s of suits 
and plaiiitilT's valuation 
thereof . 


Amendment of section 1 1 
of Act VII of 1870. 


form and shall contain such particulars as may be presenbed 
by the I’rovincial Government by notification in the Gazette. 
In every such suit the plaintiff shall also, if the Court so directs, file a duplicate copy of 
the plaint and of the said statement”. 

12. For the second paragraph of section II of the 
. principal Act the following paragraph shall be substituted: 

Where a decree directs an cru|iiiry as to mesne profits which have accrued on the 
property during a period prior to the institution of the suit, if the profits a^ertamed on 
such inquiry exceed the profits claimed, no final decree shall be passed till the difference 
between the fee actually paid and the fee which would have been payable had the sui 
comprised the whole of the profits so ascertained is paid. If the additional fee is not pai 
within sucli time as the Court shall fix, the claim for the excess shall be dismissed, umc 
the Court, for sufficient cause, e.xtcnds the time for pajment. 

Wlicre a decree directs an inquiry as to mesne profits from the institution of * 
suit and a final decree is passed in accordance with the result of such 
shall not be executed until such fee is paid as would have bc^ payable on the 
claimed in execution if a separate suit had been instituted therefor . 

A . . m 13. (1) In section 12 of the principal Act ^ 

Amendment of s;ection 12 paragraph (ii) the following paragraph shall be suosu 
of Act VIT of 1870. 


tuted : — 

an^- sucH suit comes before a Court of fPP®®!'. 
revision, if such Court considers that the said question has been wrongly decided, i* 


(ii) But whenever 


(a) in any case in which the decision is to the detriment of 
party by whom such fee has been paid, to pay so much additional fee as wouia 
payable had the question been rightly decided and thereafter— 
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party required to pay is the appellant or petitioner, the appeal or petition 
shall be stayed until the additiona fee is paid. If the additional fee is not paid within 
siicii time as the Court shall fix» the appeal or petition shall be dismissed; 

. „ 'j the party required to pay is the respondent or the opposite party, the Court 
shall bx a date before which such part>' shall pay the amount of Court-fee due from him 
if such party fails to pay the fee required before the dale fixed b> the Courl, tlic 
Court shall recover the amount of such fee from him as if it were an arrear of land 
revenue. Where the Court considers that the amount of such fee should be paid to the 
respondent or the opposite party by the appellant or the petitioner, as the case may be the 
Court may provide for such payment in the order as to cost in the said appeal or petition- 
and ^ 

(b) in any case in which the decision is that any excess fee has been levied, direct 
the refund of so much excess fee to the parly who paid it as would not have been pavablc 
had the question been rightly decided. 

Explamtion.— For the purposes of this section a que>tion relating to the classifi- 
* in regard to section 7 shall not ht- tleemed to be a question relating to 

valuation." 


Amendment of section IR 
of Act Vn of 1870. 

Amendment of section .15 
of Act VII of 1870. 


14. In section 18 of the principal Act. for the words 
"eight annas" the words "one rupee" shall he substituted, 

15. For section 35 of the principal Act, the following 
section '•hall be substituted : — 


"35. (1) The Provincial Government may from lime to time subject to such condi- 

tions or restrictions as it may think fit to impose, by notifi- 
Power to suspend, re- cation in tlie Gazette suspend the payment of nr reduce or 
ducc or remit fees, remit, in the whole of Orissa or in any part thereof, all or 

any of the fees mentioned in Schedules' I and II to tin's Act 
annexed aiul may in like maimer cancel or var\- ‘‘Ucli order, 

(2) The Provincial Government may from time to lime hy rules prescribe the 
maimer in which any fee the payment of which i-; suspended under suh-section (I) may 
be realised and for ibis purpose <lirect that such fee may be recovered as if it were an 
arrear of land revenue." 


Amendment of .Article 1 
of Schedule I of Act VI! 
of 1870. 


10. For Article 1 of Schedule I of the principal Act 
the following Article shall he substituted 


Number. 

"(1) Plaint, written 
statement pleading a set- 
ofT or counter-claim or 
memorandum of appeal 
(not otherw’ise provided 
for in this Act) present- 
ed to any Civil or Reve- 
nue Court except those 
mentioned in section 3. 


Proper fee. 

When the amount or value of the Si.x annas, 
subject-matter in ilisputc <loes not 
exceed five rupees. 

When such amount or value ex- Six annas, 
cccds five rupees, for every five 
rupees, or part thereof, in excess 
of five rupees, up to one hun- 
dred rupees. 


When such amount or value ex- 
ceeds one hundred rupees, for 
every ten rupees, or part there- 
of, in excess of one hundred 
rupees, up to five hundred rupees. 

When such amount or value ex- 
ceeds five hundred rupees, for 
every ten rupees, or part thereof, 
in excess of five hundred rupees 
up to one thousand rujiees. 

When such amount or value ex- 
ceeds one thousand rupees, for every 
one hundred rupees, or part 
thereof, in excess of one thous- 
and rupees, up to seven thousand 
five hundred rupees. 

When such amount or value ex- 
ceeds seven thousand five hundred 
rupees, for every two hundred and 
fift>’ rupees or part thereof, in 


One rupee. 


One rupee two annas. 


Seven rupees eight an- 
nas. 


Fifteen rupees. 
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Number. 


excess of seven thousand five 
hundred rupees, up to ten thous- 
and rupees. 

When such amount or value 
exceeds ten thousand rupees, for 
every five hundred rupees, or part 
thereof, in excess of ten thous- 
and rupees, up to twenty thous- 
aiul rupees. 


Proper fee. 


rwentj'-two rupees eight 
annas. 


When such amount or value exceeds Thirty rupees 
twenty thousand rupees, for every 
one thousand rupees, or part 
thereof, in excess of twenty 
tliousand rupees, up to tliirty 
thousand rupees. 

Wlien such amount or value c.x- Thirty rupees. 
cce<ls thirty thousand rupees, for 
every two thousand rupees, or 
part thereof, in excess of thirty 
thousand rupcc.s, up to fifty 
thousand rupees. 


Insertion of new Articles 
^ and 3-A in Schedule I of 
Act VII of 1870. 


When such amount or value ex- Thirty-seven 
ceeds fifty thousand rupees for eight annas.’' 

every five thousand rupees, or 

part thereof, in excess of fifty 
thousand ruiiecs. 


rupees 


17. In Schedule I of the principal Act after Article 2, 
the following Articles shall be inserted 


Number. 

3. Plaint, or writ- 
ten statement pleading 
a set-otT or connter- 
claim in any suit of the 
nature cognisable by a 
Court of Small Causes 
when the amotint or 
value of the std)ject- 
matter <loes not exceed 
Us. SOO. 


Proper fee. 

When the amount or value of the Six annas, 
subject-matter in <lispulc <locs not 
i-xcccd five rupees. 


3-A. Plaint or incino- 
randum of appeal in 
each of the following 

suits : — 

(1) to obtain a decla- 

ratory decree where no 
conscejucntial relief is 

prayed ; 

(2) to set aside an 

award ; 


When such amount or value exceeds Six annas, 
five rupees, for every five rupees, 
or i)ar( thereof, in excess of five 
rupees, n|) to one hundred 
rupees. 

When such amount or value cx- Twelve «innas. 
ceeds one hundred rupees, for 
every ten rupees, or part thereof, 
in excess of one hundred rupees, 
up to five hundred rupees. 

When the value lor purposes of hiftccn rupees, 
jurisdiction does not exceed three 
thousand rupees. 


When the value exceeds three thou- Fifty rupees, 
sand rupees Imt <locs not exceed 
four thousami rupees. 


When such value exceeds four Fifty rupees, 
thousand rupees, for every two 
thousand rupees, or part thereof, in 
excess of four thousand rupees, 
up to ten thousand rupees. 
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Number. 

(3) to obtain a decla- 
ration that an alleged 
adoption is invalid or ne- 
ver in fact took place 
or lo obtain a declara- 
tion that an adoption is 
valid. 


Proper fee. 
Fifty rupees. 


One hundred rupees. 


When such value exceeds ten thou- 
sand rupees, for every ten thou- 
sand rupees, or part thereof, in 
excess of ten thousaiul rupees, 
up to fifty thousand rupees. 

When such value exceeds fifty 
thousand rupees, for every fifty 
thousand rupees, or part thereof, 
in excess of fifty thousand rupees. 

18. In the third column of Article 6 of Schedule 1 of 
the principal Act— 

(a) for the words “four annas” the words “six annn«” chnit iw. «...r . i 

f?) annas"' shall be^’.'bsii'im'cd ■ 

An.elic:: 'if r;fcL 

nf Scbcdule I of Ac. Vir t ucd 


Amendment of Article 6 
of Schedule I of Act VII 
of 1870. 


ot 1S70. 

Number. 

'Topy of decree or 
order having the force 
of a decree. 


When such decree or order is made 
l>y a Munsif’s Court or a Court 
of Sm.all Causes, or a Revenue 
Court — 

(<j) if the amount or value of the 
subject-matter of the suit where- 
in such decree or order is made 
docs not exceed one hundred 
rupees ; 

(b) if such amount or 
coeds one hundred 
docs not exceed one 
rupees; 

(r) if such amount or 
cceds one thousand rupees. 

When such decree or order is made 
by the Court of a District Judge 
or of a Subordinate Judge. 

When such decree or order is ma»le 
hy a High Court. 


Proper fee. 


Fight .innas. 


value ex- 
riipces but 
thousand 


One rupee. 


value 


cx- 


Onc rupee eight annas. 

Three rupees. 

Three rupees if the 
amount or value of 
the suhJcct-iTiatter of 
the suit wherein such 
decree or order is 
made does not exceed 
one thousand rupees ; 
six rupees, if such 
amount or value ex- 
ceeds one thousand 

II 


rupees. 

20. In the third column of Article 9 of Schedule I of 
the principal Act. for the words “eight annas” the words 
twelve annas" shall be substituted. 

o I the tabic of rates of ad i<alorcin fees annexed to 

Schedule I of the principal Act, the tables set forth 
Schedule H to this Act shall be substituted 


in 


Amendment of Article 9 
of Schedule I of Act VII 
of 1870. 

Amendment of table of 
rales and insertion of new 
tables in Schedule I of Act 
Vll of 1870. 

Amendment of Article I 
of Schedule II of Act VII 
of 1870. 

(<i) in the third column opposite clause (u), for the words 
"two annas” shall be substituted; 

(b) In the third column opposite clause (b) for the words "eight annas” the word^ 

in the case of a criminal complaint and appeal one rupee and in other cases twelve annW- 
shall be substituted; anua:) 

(c) in the third column opposite clause (e) for the words “one rupee” the worrit 

one rupee eight annas shall be substituted; * ' 


22. In Article 1 of Schedule II of the principal Act 


"one anna” the words 
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{d) in the second and third columns, for clause (d) and the words opposite the 
clause the following shall be substituted:— 


M presented to a High Court under section 115 of the Code of Civil 

t rocediirc, 1908, for revision of an order — 


(u) When the value of the suit or proceedings to which Five rupees, 
tlu- order relates does not exceed one thousand rupees; 

{b) When the value of the suit or proceeding ex- Ten rupees. 

( ie<is one thousand rupees. 

(ii) When presented to a High Court otherwise than Two rupees.” 
iiiuler tliat section. 


Ainendinent of Article 
[-A of Scliedulc II of .Acl 
\ U of 1870. 

.•\niendiin lit of Article 10 
of Sclicdiili II of .Act VII 
of 1870. 


23. In the third column of Article 1-A of Schedule If 
of the principal Act, for the words “twelve annas” the words 
‘one rupee” shall be substituted. 


2-4. In Article 10 of Schedule II of the principal Act, — 


In the third column — 

(0 for the words "eight annas” the words "one rupee" shall be substituted; 

(n) for the words "one rupee” the words "two rupees” shall be substituted; 
(m) tor the words "two rupees” the orders "three rupees” shall be substituted. 


.Nnu'ndnutit of Article 11 
f)f .Schedule 11 of Act \'1I 
of 1870, 


25. In Article 11 of Schedule 11 of the princip.'il Act — 


(«) for the entry in the first column, the following entry shall be substituted;— 

'‘Memorandum of appeal when the appeal is from an order inclusive of an order 
(ietcrniiniug any question under section 47 or section 144 of the Code of Civil Procedure 
and is presented”. 


(h) in the third column — 

(i) for the words "eight annas” the words "one rupee” shall be substituted; 
(ii) for the words "two rupees” the words "four rupees" shall be substituted. 


Amendnu-nf of Article 12 
(jf Scheduli- II of Act X'^Il 
of 1870. 


26. In the third column in Article 12 of Schedule II of 
the principal Act, for the words "five rupees' the words 
“ten rupees” shall be substituted. 


Amendment of Article 14 
of Schedule 11 of Act VII 
of 1870. 


27. In the third column in Article 14 of Schedule IT 
of the principal Act. for the words "five rupees the words 
"ten rupees” shall be substituted. 


.Nmendmcnt of .Article 17 
ami insertion of new Arti- 
ile 17-,^ in .Schedule II of 
Aet Vir of 1870. 

Number. 


28. For Article 17 of Schedule II of the principal Act 
the following two Articles shall be substituted: 

Proper fee. 


"17. Plaint or memo- 
randum of appeal in a 
suit, — 

(i) to alter or set 
aside a summary deci- 
sion or order of any of 
the ('ivil Courts not esta- 
blished by Letters Pa- 
tent or of any Revenue 
Court ; 

(ii) to alter or cancel 
any entry iti a register 
of the namc< of tlic pro- 
tirictors of revenue- 
paying estates ; 

(iii) for relief under 
section 14 of the Religi- 
ous Endowment Act, 


Fifteen rupees. 


Fifteen rupees. 


Fifteen rupees. 
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Number. 

1863, or under section 
91 or section 92 of the 
Code of Civil Proce- 
dure, 1908. 

17-A. Plaint or me- 
morandum of appeal in 
every suit where it is 
not possible to estimate 
at a money-value tlie 
subject-matter in dis- 
pute and which is not 
otherwise provided for 
by this Act. 


Proper fee. 


Wlien the plaint is presented to, or 
the memorandum of appeal is 
against the decree of — 

(a) a Revenue Court in the district Ten rupees, 
of Ganjam or Koraput; 


(b) any other Revenue Court, or 
any Court of a District Judge, 
Subordinate Judge or Munsif. 


Amendment of Article 18 

29. In Article 18 of Schedule 

Oi lo/U. 


Fifteen rupees if the 
value for purposes of 
jurisdiction docs not 
exceed four thousand 
rupees, one hundred 
rupees if such value 
exceeds four ’thous- 
and rupees.” 

11 of the principal Act — 


(a) for the entry in the first column, the following entry shall be substituted — 

Code of^£&“o"ccra?e" iS’f ^ 

(b) in the third column for the words "ten rupees" Uie words "fifteen rupees” shall 
be substituted. 


Amendment of Article 19 
of Schedule II of Act VII 
of 1870. 

Amendment of Article 20 
of Schedule il of Act VII 
of 1870. 

Amendment of Article 21 
of Schedule 11 of Act VII 
of 1870. 


30. In the third column in Article 19 of Schedule II 
of the principal Act, for the words "ten rupees” the words 
‘ fifteen rupees” shall be substituted. 

31. In the third column in Article 20, Schedule II of 
the principal Act, for tlie words "twenty rupees” the words 
’ thirty rupees” shall be substituted. 

32. In the third colunm in Article 21, Schedule II of 
the principal Act, for the words "twenty rupees" the words 

thirty rupees” shall be substituted. 

SCHEDULE A. 

(See section 2.) 


Province, year and number. 


Title 


Extent of Repeal. 


Bihar and Orissa Act I of 
1922. 


Madras Act V of 1922 


Central Provinces Act XVI 
of 1935. 


Bihar and Orissa Court-Fees The whole Act. except Sec 

(Amendment) Act. 1922. tions 6. 9. 10 and 13. 


Madras Court-Fees (Amend- 
ment) Act, 1922. 


« a a * ^ except sec- 

tion 11 in respect of Articles 
11 and 12, Schedule I. 


Court-Fees (Central Provin- The whole Act, except sec 
ces Amendment) Act. 1935. tion4(e). ^ 
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SCHEDULE B. 

section 21.) 

(a) Table of rates of ad valorem iecs leviable on plaints etc 
1 of Sdiedule I. *• » 


mentioned in Article 


When the amount 
or value of the 
subject-matter 
exceeds — 

< 

But does not 
exceed — 

Proper 

fee. 

When the amount 
or value of the 
subject-matter 
exceeds — 

(But does not 

1 exceed — 

Proper 

fee. 

Rs. 

Rs. 

Rs. A. 

( Rs. 

Rs. 

Rs. A. 



.3 

0 

6 

500 

510 

48 

10 

f) 

10 

0 

12 

510 

520 

49 

12 

to 

>5 

1 

2 

520 

530 

50 

14 

>5 

20 

1 

8 

530 

540 

52 

0 

20 

‘ 2.3 

I 

>4 

540 

550 

53 

2 

^f) 

30 

2 

4 

550 

560 

54 

4 

30 

35 

2 

10 

5G0 

570 

55 

6 

3.3 

40 

3 

0 

570 

580 

56 

8 

40 

45 

3 

6 

580 

590 

57 

10 

4-3 

50 

3 

12 

590 

600 

58 

12 

.30 

55 

4 

2 

Goo 

610 

59 

14 

3 ") 

Go 

4 

8 

610 

620 

61 

0 

60 

(i .3 

4 

»4 

G20 

630 

62 

2 

(■>.3 

70 

5 

4 

630 

640 

63 

4 

7 » 

75 

5 

10 

640 

650 

64 

6 

73 

Bo 

G 

0 

630 

660 

65 

8 

Ho 

b 5 

(i 

6 

660 

670 

66 

10 

»,3 


G 

12 

G70 

680 

67 

12 

C )0 

05 

7 

2 

680 

6go 

68 

*4 

‘)3 

too 

7 

8 

G90 

700 

70 

0 

100 

! 10 

a 

8 

700 

710 

7 * 

2 

I 10 

1 20 

9 

8 

710 

720 

72 

4 

1 20 

1 30 

to 

8 

720 

730 

73 

6 

0 

I 70 

140 

1 1 

8 

730 

740 

74 

8 

\ 0 

1 .io 

1 r.o 

12 

8 

74 *» 

750 

75 

10 

r 

1 

I Go 

•3 

8 

7.50 

7G0 

76 

12 

, > 

l()0 

1 7ct 

*4 

8 

7G0 

770 

77 

14 

170 

i!?o 

t 3 

8 

770 

780 

79 

0 

l«o 

irjo 

2of) 

2 10 

220 

230 

240 

I <)0 

200 

210 

220 

23** 

240 

2fiO • 

i(i 

>7 

iB 

*0 

20 

21 

22 

8 

8 

8 

8 

(i 

r> 

8 

780 

7 *JO 

800 

8to 

820 

830 

O40 

790 

800 

810 

820 

O30 

840 

850 

860 

oO 

8t 

82 

83 

84 

8,5 

86 

88 

2 

4 

6 

8 

10 

12 

*4 

0 

230 

260 

270 

2B0 

200 

300 

2G0 

270 

2B0 

290 

300 

310 

23 

24 

25 
2(> 

27 

28 

8 

8 

8 

8 

8 

8 

Oao 

O60 

870 

H80 

890 

900 

O70 

OOo 

890 

900 

910 

920 

89 

90 

9 > 

92 

93 

94 

2 

8 

10 

12 

310 

320 

330 

34 ^ 

320 

33 *’ 

34 *’ 

35 *> 

29 

3 *» 

3 * 

32 

8 

8 

8 

8 

c) 10 
q20 

930 

930 

940 

950 

9G0 

95 > 

99 

14 

0 

2 

1 

330 

360 

3^0 

37 *’ 

33 

34 

8 

8 

9.5** 

960 

970 

080 

too 

lOf 

6 

8 

370 

3^0 

3O0 

390 

35 

3 <* 

8 

a 

97*’ 

980 

99 ^ 

1 .000 

102 10 

103 12 

300 

400 

410 

420 

430 

4.40 

400 

.JIO 

420 

43 *’ 

440 

450 

37 

3 « 

39 

40 

4 » 

42 

8 

8 

8 

8 

8 

8 

1,000 

1,100 

1 ,200 

1,300 

1,400 

1,100 

1,200 

1,300 

1,400 

1,500 

1,600 

III 4 

II8 12 

126 4 

133 ** 

141 4 

148 1* 

450 

460 

■tGo 

470 

43 

44 

8 

8 

J.^OO 

1,600 

1:700 

1,800 

150 t 

1S3 ** 


470 

480 

490 

480 

490 

500 

45 

46 

47 

8 

8 ■ 
8 

1,700 

1,800 

1,900 

1,900 

2,000 

171 ^ 

178 



i 
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When the amount 
or value of the 
subject-matter 

But docs not 
exceed — 

Proper 

fee. 

When the amount 
or value of the 
subject-matter 

But docs not 
exceed — 

Prop>er 

fee. 

exceeds — 



exceeds — 




Rs. 

Rs. 

Rs. 

A. 

Rs. 

Rs. 

Rs. 

A. 

2,000 

2,100 

1B6 

4 

7.300 

7,400 

583 

12 

2,100 

2,200 

>93 

12 

7,400 

7.500 

59* 

4 

2,200 

2,300 

201 

4 

7.500 

7.750 

606 

4 

2,300 

2,400 

208 

12 

7.750 

8,000 

621 

4 

2,400 

2,500 

216 

4 

8,000 

8.250 

G36 

4 

2,r,00 

2,600 

223 

12 

8,250 

8,500 

651 

4 

2, Goo 

2,700 

231 

4 

8,500 

8.750 

666 

4 

2,700 

2, Boo 

238 

12 

8,750 

9,000 

C81 

4 

2, Boo 

2,900 

24G 

4 

9,000 

9,250 

696 

4 

2,900 

3,000 

253 

12 

9.250 

9.500 

711 

4 

3.000 

3.'oo 

261 

4 

9.500 

9.750 

726 

4 

3.100 

3.200 

2GB 

12 

9,750 

10,000 

74* 

4 

3,200 

3.300 

276 

4 

10,000 

10,500 

783 

12 

3.300 

3.400 

283 

12 

10,500 

1 1,000 

786 

4 

3.400 

3.500 

291 

4 

1 1 ,000 

11,500 

808 

12 

3.500 

3.boo 

29B 

12 

M»500 

12,000 

83: 

4 

3,(>oo 

3.700 

306 

4 

12,000 

12,500 

853 

12 

3.700 

3.boo 

3'3 

1 2 

12,500 

13,000 

876 

4 

3.B00 

3.900 

321 

4 

13,000 

*3.500 

898 

12 

3.900 

4,000 

328 

12 


14,000 

921 

4 

4,000 

4,100 

33C 

4 

14,000 

14,500 


12 

4, too 

4,200 

343 

12 

14,500 

15,000 

966 

4 

4,200 

4.300 

35' 

4 

15,000 

*5.500 

988 

12 

4.300 

4,400 

35B 

12 

15*5^ 

16,000 

1,01 1 

4 

4,400 

4.500 

366 

4 

16,000 

16,500 

1,033 

12 

4.500 

4,600 

373 

12 

16,500 

17,000 

1,056 

4 

4, Goo 

4,700 

381 

4 

17,000 

*7.500 

1,078 

12 

4.700 

4, Boo 


12 

17*500 

18,000 

1,101 

4 

4, Boo 

4.900 

39G 

4 

iO,ooo 

18,500 

*.123 

12 

4,900 

5,000 

403 

12 

18,500 

19,000 


4 

5,000 

5,100 

4'' 

4 

19,000 

19*5^ 

1,168 

12 

5,100 

5.200 

41O 

12 

19*500 

20,000 

*.*91 

4 

5,200 

5.300 

426 

4 

20,000 

21 ,000 

1,221 

4 

5.300 

5.400 

433 

12 

21,000 

22,000 

1,25* 

4 

5,400 

5.500 

441 

4 

22,000 

23,000 

1,281 

4 

5.500 

5,600 

4 .j 8 

12 

23,000 

24,000 

*,3‘» 

4 

5, Goo 

5.700 

45b 

4 

24,000 

25,000 

*.34» 

4 

5.70‘> 

5,U*)0 

4^3 

12 

25,000 

26,000 

'.37* 

4 

5,Bik> 

5.y‘>o 

47' 

4 

26,000 

27,000 

1,401 

4 

5.9‘*o 

6,000 

47O 

12 

27,000 

28,000 

*.43* 

4 

G,ooo 

6,100 

4UG 

4 

2o,000 

29,000 

*.461 

4 

G,ioo 

6,200 

493 

12 

29,000 

30,000 

*.49* 

4 

G,200 

6,300 

501 

4 

30,000 

32,000 

*,52* 

4 

6,300 

6,400 

508 

12 

32,000 

34,000 

*,55* 

4 

6,400 

6,500 

6,500 

6,600 

516 

523 

4 

12 

31.000 

30.000 

36.000 

38.000 

*,581 
1,6 1 1 

4 

4 

C,6oo 

6,700 

53' 

4 

38,000 

40,000 

*,641 

4 

6,700 

6, Boo 

538 

12 

40,000 

42,000 

1,67* 

4 

6, Boo 

6,900 

54b 

4 

42,000 

4-1,000 

1,701 

4 

6,900 

7,000 

553 

12 

44,000 

46,000 

1,73* 

4 

7,000 

7,100 

561 

4 

40,000 

46,000 

*,761 

4 

7,100 

7,200 

568 

12 

48,000 

50,000 

*.79» 

4 

7,200 

7.300 

57b 

4 






When the amount or value exceeds Hs. 50.000 for ever)- five thousand rupees or part 
thereof in excess of fifty thousand rupei-— tlurly-seven rupees eight amias. 

(h) Table of rales of ad valorem fees leviable on plaints, etc., mentioned in Arti- 
cle 3 of Schedule I. 
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The Coukt-Fees (Punjab Amend.) Act (VII of 1922). 

It is hereby enacted as follows;— 

'•(2)'a CoL'.t-Fees (Punjab Amendment) Act. ,92E. 

tioB appobH^^Ws'rhair” “* "■' Government may by notifica- 

in the mi!ic?b'eTSXr‘providedl'*'“’ *'*=*" "■ “> 

n/i 7**® sections and schedules hereinafter referred to by number mean the sertJon« 

i^D the Star;"'’'"’'''''' *’’' Court-Fees Act.'^I*70, un.essir shallTp^r 

the word"“„r 'ind thJ'’:o;d tr>'" 'be word -.svo” between 

unn^^ tJ^i "-c words -ei.bt 

D. For Article I of Schedule I the following Article shall be subsUtubed, namely:— 


Number. 

1. Plaint, written 
statement, pleading, a 
set-off or counter-claim 
or memorandum of ap- 
peal (not otherwise pro- 
vided for in this .Act) or 
of cross-objection pre- 
sented to any Civil or 
Revenue Court except 
those mentioned in sec- 
tion 3. 


When the amount or value of the 
subjcci-matler in dispute docs not 
exceed five rupees. 

When such amount or value exceeds 
five rupees, but does not exceed 
five hundred rupees, for every five 
rupees or part thereof in excess 
ot five rupees up to one hundred 
rupees. 


When such amount or value exceeds 
one hundred rupees, but does not 
exceed five hundred rupees for 
every ten rupees or part thereof 
i|) excess of one hundred rupees 
up to five hundred rupees. 

When such amount or value exceeds 
five hundred rupees, for cverj' ten 
rupees or part thereof up to one 
thousand rupees. 

W'hen such amount or value exceeds 
one thousand rupees, for everv one 
hundred rupees or part (hereof in 
excess of one thousand rupees up 
to five thousand rupees. 

W'hcn such amount or value exceeds 
five thousand rupees, for cver>- 
two hundred and fifty rupees or 
part thereof in excess of five 
thousand rupees up to ten thou- 
sand rupees. 

W'hcn such amount or value exceeds 
ten thousand rupees, for every five 
hundred rupees or part thereof in 
excess of ten thousand rupees up 
to twenty thousand rupees. 

When such amount or value exceeds 
twenty thousand rupees, for every 
one thousand rupees or part tlicre- 
of in excess of twenty thousand 
rupees up to thirty thousand 
rupees. 

W'lien such amount or value exceeds 
thirty thousand rupees, for every 
two thousand rupees or part there- 
of in excess of thirty thousand 
rupees up to fifty thousand rupees. 
W'hen such amount or value exceeds 
fifty thousand rupees, for every 
five thousand rupees or part 
thereof in excess of fifty thou- 
sand rupees. 


Proper fee. 
Six annas. 

Six annas. 


Twelve annas. 


One ruf>cc two annas. 


Seven rupees eight annas. 


Fifteen rupees. 


Twenty-two rupees eight 
annas. 


Thirty rupees. 


Thirty rupees. 


Thirty rupees. 
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(2) The proviso, as ‘to the maximum, after the ninth entry in the second 
of the said Article in the same schedule, shall be omitted. column 

6. Article 13 of Schedule I which was repealed by the Punjab Courts (AmenAm^\ 
Act, 1912. m so far as it affected the Punjab is hereby re-enacted!, save that for the 
“Chief Court in the Punjab/’ the words “High Court of Judicature at Uhore.“ foTA^ 
figures “70" the figures “44" and for the figures “1884'’ the figures M918’ shall^be sub^ 
tuted; and the words and figures “as amended by the Punjab Courts Act, 1899" shall be 

7. For the table of rates of ad valorem fees leviable on the institution of suits set 
forth at the end of Schedule I. the table set forth in the Schedule to this Act shall be 
subi^tituted. 

8. In Article 1 of Schedule II — 

(1) for the words “one anna" in the third column opposite clause (a) in the second 
column, the words “two annas" shall be substituted; 

(2) for the words “eight annas” in the third column opposite cl. (b) in the second 
column, the words “one rupee” shall be substituted; 

(3) for clause (d) in the second column and the corresponding cntiy in the third 
evdumn shall be substituted the following clause and entries, namely: — 

(d) When presented to the High Court — 

(1) Under the Indian Companies Act, 1913, for winding up 

a Company 

(it) Lhuler the same Act for taking some other judicial action 
(hi) In all other cases 

* ^ 

'C In the third column of Articles 4, 5 and 7 respectively of Schedule II — 
for the words “eight annas” the words “one rupee" shall be substituted. 

10. In the third column of Art. 10^ Schedule 11 — 
for tlie words "eight annas" opposite clause (a) in the second column, the 

“<»rie rupee” shall be substituted. 

11. In the third column of Art. 11 of Schedule II — 

(1) for 'the words "eight annas" opposite clause (a) in the second column, the 

vvords “one rupee" shall be substituted. 

(2) for the words “two rupees" opposite clause (b) In the second column, the words 
“four rupees” shall be substituted. 

12. The foltow'ing new article with the corresponding entiy in the third column shall 
be added to the first column of Schedule II, namely: — 

22. Plaint or memorandum of appeal in a suit by a reversioner 
under the Punjab Cuslomarj Law for a declaration in respect of an 
alienation of ancestral land 

SCHEDULE. 

Taiu r OK Ratks of ad valor-evi Fkes u:viabi.e on the iN.snruTtoN of Suits. 

(See Section 7.) 

Whrn the amount or But does not Proper fee 
\alue of the subject- exceed — (Act Vllof 1923 ) 

ft ft 


One hundred rupees. 
Five rupees. 

Two rupees. 


w 


ords 


Twenty rupce'^. 


matter exre-eds 

Rs. 

♦ • * 

5 
10 

20 

S.'V 

40 

4.5 

.55 
60 

fi5 

75 
80 

85 

pn 

95 
100 

1 10 


Rs 

5 

10 

>5 

2 «> 

-’5 

35 

40 

45 

5^’ 

55 

60 

85 

70 

75 

80 

8r, 

9'‘ 

95 
too 
1 10 

(30 


as amended 

Rs. 
o 
o 


When the amount or But docs not 

value of the subject- exceed— (ActVII of 19 *®' 


3 


5 

6 
G 


9 

8 

9 


A. 

6 

1 2 
2 
8 

*4 

4 

10 

o 

6 

13 
2 
8 

t4 

4 

10 

C) 

6 

t2 

2 

8 

4 

o 


matter exceeds — 
Rs. 

120 
I 311 

140 

X 

■ 170 
TOO 
190 
300 
310 
220 
230 
340 
350 
2C0 
370 
380 
390 
300 
310 
320 

330 

340 


Rs. 

130 

140 

150 

160 

170 

160 

190 

300 

310 

330 

230 

240 

250 

360 

370 

200 

290 

300 

310 

330 

330 

340 

350 


as amended 

Rs. A. 

9 

10 

1 1 
13 
!3 

*3 
»4 

15 

»5 

16 

n 

18 
18 
»9 

30 

31 
af 
33 

33 
®4 
24 

3 
21 


8 

4 

o 

(3 

8 

4 

o 

la 

8 

4 

o 

isr 

8 

4 

o 

13 

B 

4 

o 

n 

B 

4 
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Wlicn ihe amount or 
value of (he subject- 
matter exceeds — 
Rs. 

350 

360 

370 

380 

390 

400 

410 

420 

430 

440 

45 ^ 

460 

470 

400 

490 

500 

5«o 

320 

530 

.‘) 4 « 

570 

5 O 0 

r> 9 o 

boo 

Gio 

C 2 U 

630 

640 

650 

6bo 

670 

660 

690 

700 

710 

720 

730 

74 “ 

75 <* 

700 

790 

810 

820 

830 

840 

830 

8 C 0 

870 

B 80 

890 

900 

910 

020 

930 

94 “ 

950 

980 

97 “ 

980 

99 “ 

i.ooo 

i»ioo 

1,200 


But does 
exceed — 


not Proper fee 
(Act VII of 192a) 
as amended. 


Rs. 

Rs. 

A. 

360 

27 

0 

37“ 

27 

12 

380 

28 

8 

390 

29 

4 

400 

30 

0 

410 

3“ 

12 

420 

3‘ 

8 

43“ 

32 

4 

440 

33 

0 

45“ 

33 

12 

460 

34 

8 

470 

35 

4 

480 

36 

0 

490 

36 

J2 

5“0 

37 

8 

510 

57 

6 

52“ 

58 

8 

53“ 

59 

10 

540 

60 

12 


61 

63 

M 

0 

570 

64 

2 

580 

65 

4 

59“ 

66 

r> 


000 

Gio 

G20 

630 

G40 

G 50 

660 

670 

G80 

690 

700 

710 

720 

73 “ 

74 “ 

7.3“ 

760 

77 “ 

780 

79 “ 

8 ^ 

810 

820 

830 

8.J0 

830 

8 ^ 

870 

880 

890 

'A>o 

9«o 

920 

93 “ 

94 “ 

950 

960 

97 “ 

980 

990 

1 ,000 
1,100 
1,200 
1 . 3 ““ 


67 

66 

69 

70 

72 

73 

74 

75 

76 

77 
7 « 

79 

81 

82 

83 

85 

86 

87 

88 

90 

91 

92 

93 

94 

95 

96 

97 

99 

100 

101 

102 

103 

104 

loO 

J09 

1 10 

1 1 1 
lU 
120 
127 

*35 


H 

10 

12 

o 

2 

U 

lo 

12 

M 

o 

2 

4 

() 

U 

fo 

1 2 

U 

o 

2 

4 

6 

U 

10 

12 

M 

2 

2 

B 
10 
12 

*4 

o 

2 

4 
6 
8 
o 
8 
o 


\Vhen the amount or 
value of the subject- exr«-, i|.^ 
matter exceeds — 

Rs. 


1,300 

1,400 

1 . 5 ““ 
i,6o<j 
1,700 
1 ,800 
>.900 
2,000 
2,100 
2,200 

2,3““ 

2,400 

2,500 

2.600 

2,7CK» 

2. 800 
2,900 

3 , 004 * 

3.100 

3.20f» 

3 . 3 “<’ 

3.4““ 

3 . 5 “<J 

3.600 

3.7““ 

3.800 

3.9““ 

4 , 0 (x) 

4.100 

4,2041 

4 . 3 “^> 

4,4cx> 

4 . 5 ““ 

4.600 

4.7““ 

4,600 

4.9““ 

5.0““ 

3.25“ 

5 . 5 ““ 

5.73“ 

O.CHX) 

6.250 
6,500 
6 / 754 ) 
7 . 04 X* 

7.25“ 

7 . 5 “‘* 

7.75“ 

8.000 

8.250 
8^00 
8.75“ 

9,oo4> 

9.250 

9.5““ 

9.75“ 

10.000 

10.500 
I I,4XK) 

• 1.50“ 

12.000 

12.500 
i3,(X)o 

13 . 50 “ 

I (.(XK) 

14,504) 

1 5.000 


Rs. 

1400 

J. 5 “<' 

<,600 

i, 7 “o 
1 ,800 

1,904) 

2.000 

2,104) 

2,200 

2,300 

2,400 

2, Goo 

2.700 
2,804) 

2,900 

3.00“ 

3.10“ 

3.2fX) 

3 . 3 ““ 

3.4““ 

3..500 

3.600 

3.700 

3.800 

3-90“ 

4.000 
4.100 

4,204) 

4.304) 

b 4 ““ 

4.500 

4.600 
4 . 7 ““ 

4,84 k> 

4.9w> 

5.000 

5.250 
. 5.500 

5.750 

6.000 

6.250 

6.500 

6.750 

7.000 

7.25“ 

7.500 

7.750 

8.000 

8.250 

8.500 

8.750 

9,004) 


lot Proter fee- 
^^1 ' *fofi922) 


Rs. 

‘42 

150 

. 1 ^ 


A. 

8 

o 

0 

a 

f> 

8 

1 


210 

0 

217 

a 

225 

9 

232 

8 

240 

0 

247 

8 

255 

0 

262 

8 

270 

0 

277 

8 

285 

0 

292 

a 

300 

0 

307 

8 

315 

0 

322 

a 

33 “ 

0 

337 

8 

345 

0 

332 

a 

36 “ 


387 

a 

375 

0 

382 

a 

39 “ 


397 

a 

4“5 


412 

a 

427 

8 

442 

ft 

457 

a 

472 

a 

487 

a. 

502 

a 

517 

a 


532 8 

547 8 
502 8 

577 a 

592 8 

607 a 
622 a 
637 8 

652 8 


9.25“ 

667 

8 

9.50“ 

682 

8 

9.75“ 

897 

8 

10,000 

712 

8 

10.500 

735 

0 

1 1,000 

757 

8 

1 1,500 

780 

0 

I2,1XX) 

8)2 

a 

12.500 

825 

0 

13,000 

847 

8 

1 3.5““ 

870 

0 

14,000 

892 

8 

14.50“ 

9'5 

(K 

15.“““ 

937 

8 

i5.5““ 

960 

o- 
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When ihc anioiiiit or But does not Proper fee 
value of the subject- exceed — (Act V'll of 1932 
matter exceeds - '’*■ 


Rs. 

ILs. 

Rs. 

1 5.000 

16,000 

982 

i(),ooo 

16,500 

1,005 

lb, 500 

17,000 

1,027 

1 7,000 

» 7.500 

1,050 

17.500 

1 8,000 

1,072 


1 8,500 

*.095 

1 B.jOo 

I 9,000 

1,117 

1 y,ooo 

19,500 

1,140 

J9>5^ 

20,000 

1 .162 

• 20,000 

2 1 ,000 

».«92 

•2 1 ,000 

22,000 

1,'222 

22^000 

23,000 

*.252 

23,000 

•24,000 

1 .282 

24,000 

• 25,000 

»,3*2 

25,000 

26,0<J0 

>•342 

26,000 

27,000 

*.372 

27,000 

28,000 

1.402 

28,000 

29,000 

*.432 

29,000 

30,0tl0 

1,462 

30,000 

32,000 

1.492 

32,000 

34,000 

1,522 

34,000 

36,000 

'•552 

36,000 

38,000 

1 ,582 

38.000 

40,fK>0 

1 .612 

40,000 

42,000 

1 .642 

42,000 

44,000 

1.672 

44.000 

40,000 

1 .702 

46,000 

48,000 

1.732 

48,000 

50,000 

1.762 

50,000 


1.792 

55,000 

60, (MO 

1 .822 

60,000 

65,o<‘o 

1 ,852 

65,000 

70,000 

1.882 

70,000 

75,001. 

1.912 

75,000 

Bo, 000 

' -942 

80,000 

83,000 

1 .972 

85,000 

90,000 

2 .002 

90,000 

95,000 

2 .032 

95,000 

1 ,00,000 

2.062 

1 ,00,000 

1 ,05,000 

2.092 

1 ,05,000 

1 ,10.000 

2,122 

1 .10,000 

1 ,1 5,000 

2.15'^ 

1 ,! 5,000 

! ,2(').000 

2 . 1 82 

1 ,20,000 

1 ,25,000 

2.2 12 

1 ,25,000 

1 ,30,0(M) 

2,242 

1 .30,0011 

1.35,000 

2.272 

1 ,35,000 

T ,40,000 

2.302 

1 ,40,000 

1 ,45,000 


1 ,45, 000 

1 ,50,000 

2,362 

1 ,50,000 

1,55,000 

2.39^ 


932) 

as amended 

A. 
8 
o 
8 
o 
8 
o 
8 
o 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 
a 


When the amount or But does not Proper fee 
value of the subject- exceed— ActVlWirt«, 


matter exceeds— 
Rs. 
«»55»ooo 

1.60.000 

1.65.000 

1 .70.000 

1.75.000 

1.80.000 

1 .85.000 
\ ,90,000 

1.95.000 

2.00. 000 

2.05.000 

2.10.000 

2.15.000 

2.20.000 

2.25.000 

2.30.000 

2.35.000 

2. . 10.000 

2.45.000 

2.50.000 

2.55.000 

2.60.000 

2.65.000 

2.70.000 

a, 75.000 

2.80.000 

2.85.000 

2.90.000 

2.95.000 

3.00. 000 

3.05.000 

3.10.000 

3.15.000 

3.20.000 

3.25.000 

3.30.000 

3.35.000 

3.40.000 
3.45.of>« 

3.50.000 

;b.55.‘>«o 

3.60.000 

3.65.000 

3.70.000 

3 75.<>«« 

3.80.000 
3.85 .o(k> 
3.90,o(X) 
3.95,0(»o 


Rs. 

1 .60.000 

1.65.000 

1.70.000 

1.75.000 

1.00. 000 

1.85.000 
1^90,000 

1 .95.000 

2.00. 000 

2.05.000 

2.10.000 

2.15.000 

2.20.000 

2.25.000 

2.30.000 

2.35.000 

3.40.000 

2.45.000 

2.50.000 

2.55.000 

2.60.000 

2.65.000 

2.70.000 

2.75.000 

2.80.000 

2.85.000 
2,go,ooo 

2.95.000 

3 , 00,000 

3.05.000 

10.000 

15.000 

3.20.000 

3.25.000 

3.30.000 

3.35.000 

3.40.000 

3.45.000 

3.50.000 

3.55.000 

3.60.000 

3.65.000 

3.70.000 

3.75.000 

3.80.000 

3.85.000 

3.90.000 

3.95.^f^’ 

4,00.000 


Vllof 1922 
as amended. 


3 

3. 


Rs. 
2,422 
2,452 

2,482 

2 , 5*2 

2,542 

2,572 

2,602 

2,632 

2,662 

2,692 

2,722 

2,75a 

2,782 
2,8 1 2 
2,842 
2,872 

2. g02 
2,932 
2,962 
2.992 
3,022 
3.053 

3,082 

3 . »'2 
3.»42 
3.*72 
3,202 
3.232 

3,262 

3,292 

3.322 

3.352 

3,3«2 

3.4 >2 
3.442 
3.472 
3.502 
3.532 
3.562 
3.592 

3,622 

3.652 

3,682 

3.712 

3.742 

3.772 

3,602 

3.632 

3,862 


A. 

8 

8 

8 

8 

8 

8 

8 

8 

8 

0 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

H 

8 

8 

8 

8 

8 

8 

B 

a 

a 

8 

8 

8 

a 

0 

a 

a 

8 

8 


An<l when the amount or value of the subject-matter thousand rupees or part 

fee Icviabfc shall be Rs. i.862 annas 8 />/<« Rs. 30 for each five thousan 

thereof in excess of Rs. 4.(X),(XX), 

THE COURT-FEES (PUNJAn iubfished in the 

(Kccctvcfl the assent of the Governor on the 24th ^ , April, 1939. 

-runjah Cazitte:' Extraordinary, dated the ^/xn ny 

PuNjAi. Acr No TV OF 1939.^ application to the P««iob. 
■In Act further to antend the ( ourt-Fccs 1870, 

Preamhte. Coiirt-Fces Act, 1870. m 

Whf.rf.as it has been found expedient further to amem 

flic manner hereinafter appearing; 

It is hereby enacted as; follows:— 

1 . ( 1 ) This Act may be called The be de«”- 

2. Addition of section 2 CEa‘ to Act VII oi 1870:- 

:d to be added as section 20-A after section 20 of the uonrt 
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The U.P Court-Fees (Amend.) Act (III of 1932). 

20-A. Exemption for certain processes. — (1) Notwithstanding anything contained 
111 the preceding section or in the rules made thereunder, no fees shall be chargM for serv- 
ing and executing processes on behalf of the prosecution in any criminal proceedings talUn 
on information presented or complaint made by a public officer acting in his official 
capacity. 

I (2) The Provincial Government may by notification determine what persons shall 

be deemed to be public officers for the purpose of the preceding sub-Sbetion." 

^ 

, XIII.— UNITED PROVINCES ACT No. HI OF 1932. 

THE UNITED PROVINCES COURT-FEES (AMENDMENT) ACT. 1932 
(Passed by the Local Legislature of the United Provinces of Agra and Oudh 1 
{Kecctvcd the assent of the Governor of the United Prcnnncis of Aqra m\d Ondh on 
Apnl 14, 1932, and of the Governor^ enerat on April 25th. 1932; and was 
published tinder S. 81 of the Government of lndu% Act on May 7, 1932 ) 

An Act further to amend the Court-Pecs Act, 1870. m its application to the 

United Provinces. 

Wherf^.s it is expedient further to amend the Court-Fees Act, 1870, in its application 
to the United Provinces, 


• WHEREAS the previous sanction of the CJovernor-General has been obtained, under 

section 80-A, sub-section (3), of the Government of India Act, to the pa.ssing of this Act- 

It IS hereby enacted as follows:— 

^ called The U^mj) Provinces Court-FeEs (Amkndme.nt) 

territories for the time being administered by the Local Ciovem- 
inent of ^thc United Provinces. 

(3) It shall come into force on the first day of May. 1902. and shall remain in 
force up till (June 1936)L 

\ section 6 of the Court-Fees .\ct, 1R70, hereinafter refcrre<l to as “the said 

Act , the following proviso shall be added, namely:— 

Provided that where such document relates to any suit, appeal or other proceeding 
under the Oudh Rent Adt, 1886, the Agra Tenancy Act. 1926; or the United Provinces 
Land Revenue Act, 1901, the proper fee shall be three-quarters of the fee indicated in 
either of the said schedules except where the document is of any of the kinds specified as 
chargeable in the first schedule and the amount or value of the subject-matter of the suit, 
appeal or proceeding to which it relates exceeds the value of Rs. .'iOO: 

Provided further that the fee payable in respect of any such document as is men- 

iioncd in the foregoing proviso shall not be less than that indicated by cither of the said 

schedules before ine commencement of this Acl.. 

3. In paragraph (r) of section 7 of the said Art the word “ten” in clause (o) shall 

be read as twenty and the word “five” in clause (6) shall be read as "six" 

4. For paragraph (ix) of section 7 of the said Act tlie following clause shall be 

substituted, namely; — 

(ix) In suits against a mortgagee for the recovery of the propert>- mortgaged ac- 
cording to the principal money expressed to be secured by the instrument of mortgage 

(i.r) (a) In suits by a mortgagee to foreclose the mortgage, or where the mortgage 
IS made by conditional sale, to have the sale declared absolute, according to the total amount 
claimed by way of principal and interest. 

section 18 of the said Act for the words “eight annas” the words "twelve 
annas shall he substituted. 


6. In schedule I to the said Act the following amendments shall be made, namely:— 
(0 In ArUcIc 1 for the entries in Uic second and third columns the entries shown 
in the first and second columns of Sclicdulc A to this Act shall be substituted 

^ “four”, “eight" and “one rupee” in the third column 

the words six . twclw and one rupee eight annas”, respectively, shall be substituted 
(m) In Article 7 for the words “eight” and “one rupee" in the third column the 
words twelve and one rupee eight annas", respectively, shall be substituted. 

(ir) In Article 8 for the word "eight” in the third column the word “twelve” shall 
be substituted. 


(v) In Article 11 for the entries above the proviso in the second and third columns 
the following shall be substituted : — 

1. When the amount or value of the property in res- Two per centum on such 

pect of which the grant of Probate of Letters is made cx- amount or value 

cecds one thousand rupees, but does not exceed ten thousand 
rupees ; 


and 

2. When such amount or value exceeds ten thousand 
rui>ces, but docs not exceed fifty thousand rupees; 


Two and one-half per cen- 
tum on such amount or 
value. 


> Sec U. P. Act XI of 1934. 
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and 

3. When such amount or value exceeds fifty thousand 
rupees, but does not exceed one lakh of rupees, for the 
portion of such amount or value which is in excess of fifty 
thousand rupees; ^ 

I 

and 

4 When such amounO or value exceeds a lakh of rupees. 

for the portion of such amount or value which is in excess 
of a lakh of rupees. , , 

ii" -hS: "" >” 


Three per centum on such 
amount or value. 


Four per centum on such 
amount or value. 


12. Certificate under 
tlic Indian Succession 
Act. 1925. 


When the amount or value 
of any debt or security specified 
in the certificate under section 374 
of the Act does not exceed twent}’ 
thousand rupees ; 


and 

When such amount or value ex- 
ceeds twenty thousand rupees, but 
<locs not exceed fifty thousand 
rupees, for the portion of such 
amount or value which is in excess 
of twenty thousand rupees; 


and 

3. When such amount or value ex- 
ceeds fifty thousand rupees, but 
does not exceed a lakh of rupees, 
for the portion of such amount or 
value which is in excess of fifty 
thousand rupees ; 


and 

4. When such amount or value ex- 
ceeds a lakh of rupees, for the 
portion of such amount or value 
which is in excess of a lakh of 
rupees. 


Two per centum on such 
amount or value and 
three per centum on 
the amount or value of 
any debt or security to 
which the certificate i.s 
extended under .section 
376 of the Act. 

Two and a half per cen- 
tum on such amount 
or value and three and 
a three-quarters per 
centum on the amount 
or value of any debt 
or security to whicli 
the certificate is ex- 
tended under section 
376 of the Act. 

Three per centum on 
such amount or value 
and four and a half 
per centum on the 
amount or value of 
any debt or security to 
which the certificate is 
extended under sec- 
tion 376 of the Act. 

Four per centum on such 
amount or value and 
six per centum on the 
amount or value of 
any debt or security 
to which the certifi- 
cate is extended under 
section 376 of the Act. 


(vii) J«or the table of od falorcni fees leviable on the institution of suits the Table 
shown in Schedule B to this .\ct shall be substituted. 


7. In Schedule II to the said Act the following amendments shall be made, namely: 

(») In Article 1 for the wor<!s “one anna”, “eight annas” and “one *”9?^ 

thir<l column the words "two annas", "twelve annas" and “one rupee and eight annas , 

respectively, '^hall be substitutccl : and Ihc following clause shall be snibstitutcd for 

clause (d) : — 


((•/) I. V\hen presented to the Board of Revenue for 
rcNi'.ion of judgment or orrlcr 
II. When i)rescntc<l to a High Court — 

(1) I'lwitr the Indian Companies Act, 1913 (Act VII 
<m' 1913), for winding up a company 
(2) L’n<lcr section 11.5 of the, Code of Civil Proce- 
dure, 1908 (Act V of 1908). for revision of 
an order 

fd) In any other case 


d4 


(li) In Article 1-A for the wor<ls “twelve 
'one rupee two annas” .''hall !>c substituted. 

(ni) In Articles (, and 7 for she word 
twelve" shall be substituted. 


u 


Three rupees. 

Fifty* rupees. 

Four rupees. 

Three rupees. 

the third column the 
eight", in the third column the 


annas . in 


words 

word 
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appeal when the appeal 
is not from a decree or 
an order having the force 
of a decree, and is pre- 
sented. 


Twelve annas. 


Two rupees. 
Three rupees. 


The U.P. Colrt-Kees (Amend.) Act (III of 1932). 

(v) For Article 11, the following shall be substituted:— 

11. Memorandum of (a) to any Civil Court other than a 

High Court, or to any Revenue 
Court or Executive Officer other 
than a Commissioner of the divi- 
sion or Oiief Controlling Revenue 
or Executive Authority. 

(b) to a Commissioner of the divi- 
sion. 

(c) to a High Court or to a Chief 
Controlling Executive or Revenue 
Authority. 

..miltcdlid^or ■" be 

<--miuea ana tor Article 12 the following shall be substituted;— 

12. Caveat. When the amount or value of the 

property in respect of which the 
caveat is lodged — 

(tf) docs not exceed five thousand 
rupees. 

(b) exceeds five thousand rupees. 

Uni) For Article 14 the following shall be substituted: — 

14. Petition in a suit 
under the Native Con- 
verts' Marriage Dissolu- 
tion Act, 1866. 

it t 


Five rupees. 

Ten rupees. 

Seven rupees eight annas. 


ten” in rtu' third column the word 


Articles^ 18 and 19 for the word 
fifteen shall he suhslitutcd. 

W slsdSed'."' "-d 


Six annas. 

Six unnns. 

Twelve annas. 


SCHEDULE A. 

When the ninount or value of the eubjeet matter in dia- 
pute (loea not exceed five rupei*8. 

When such amount or value exceeds five rupees, for 
every live rupees or part thereof, in excess of five rupees up 
to one hundred rupees. 

When such amount or value exceeds one liuDdrod rupees, 
ifor every ten rupees, or part tliereof, in excess of one bun- 
droil rupees up to two hundrerl rupees. 

When such lunount or value exceeds two hundred rupees, Dne rupee, 
for every ten rupees, or part thereof, in excess of two hun- 
dred rupees up to five liundrod rupees. 

\Vlieii s/uch amount or value exceeds five hundred rupees One rupee four annas 
tor every ten rupees, or part thenof, in excess of five hun- 
ilrf’d rupcoH. up to one thousand 

Wl»en such amount or value exceeds one thousand rupees 
for every one hundred rupees, or part thereof, in excess of 
one thousand rupt^es up to five tJiOuaand rupets. 

Wlicn such amount or vuluo exceeds five thousand rupees, 
for every two hundred and fifty rupees, or part thereof, in 
excess of five thousand rupees, up to ten thousand rupees. 

When such amount or value exceeds ten thousand rupees 
for every five hundretl rupees, or part thereof, in excess of 
ten thousand rupees, up to twenty thousand rupees. 

When such amount or value exceeds twenty thousand 
Tupwit, for every one thousand rupees, or part thereof, in 
excess of twenty thousand rupees, up to thirty thousand 
rupees. 


Six rupees for annas. 


Twche nipi^ eight annas. 
Eighteen rupees twelve onnos, 


Tiventy-five rupees. 
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When such amount or value exceeds thirty thousand Twenty-five rupees^ 
rupees, for every two thousand rupees, or part thereof, in 
excess of thirty thousand rupees, up to fifty thousand rupees. 

\^^leu such amount or value exceeds fifty thousand Thirty-one rupees foaraniiM. 
rupocsi, for every five thousand rupees, or part thereof, in 
excess of fifty thousand rupees: • 


Provided that the maximum fee leviable on a plaint or memorandum of appeal shall 
be four thousand five hundred rupees. 

SCHEDULE B. 

Table of rates of ad valorem fees leviable on the institution of suits. 


When the amount or 
value of the subfect- 
rnalter exceeds — 


But does not Proper fee. 
exceed — 


W'hcn the amount or 
value of the subject- 
matter exceeds — 


But does not Proper fee. 
exceed — 



•> 

III 


'5 

20 


3<> 

33 

40 

4'i 

bo 



90 

loo 
1 10 


I 20 


130 
140 
1 50 
I t)0 


170 
I Ho 
1 00 
200 
210 


220 

230 

24<) 

250 
•260 
270 
2 Ho 
290 
30. . 

3i(» 

320 

330 

34‘» 

iV' 

360 

37*> 

3H0 

39 ^ 

400 

410 

430 

430 


Rs. 

5 

10 

«5 

20 

25 

3'> 

35 

40 

45 

5” 

55 

tio 

65 

70 

75 

80 

B5 

9'» 

95 

100 

1 10 

120 
1 30 
140 
150 
160 
170 
180 
190 
200 
2 1 o 
220 

23«> 

.240 

250 

260 

270 

2fU» 

290 

3 ot> 

310 

320 

33‘> 

340 

350 

360 

37« 

380 

39'* 

400 

410 

420 

43^* 

440 


Rs. 

A. 

0 

6 

0 

12 

r 

2 

! 

8 

I 

«4 

2 

4 

0 

10 

3 

0 

3 

6 

3 

12 

4 

*2 

4 

8 

4 


5 

4 

5 

to 

6 

0 

6 

6 

6 

12 

7 

2 

7 

8 

8 

4 

9 

c> 

9 

1 2 

10 

8 

1 1 

4 

12 

0 

12 

1 2 

»3 

8 

'4 

4 

»5 

0 

16 

0 

«7 

0 

18 

0 


0 

20 

0 

2 1 

0 

22 

0 

23 

0 

24 

0 


0 

26 

t) 

27 

0 

28 

0 

29 

0 

30 

0 

3' 

0 

32 

0 

33 

0 

34 

0 

35 

0 

3b 

0 

37 

0 

3« 

0 

39 

0 



Rs. 


A. 


40 

0 

4* 

0 

42 

0 

43 

0 

44 

0 

45 

a 

46 


47 

8 

48 

12 

50 

0 

5* 

i 

52 

8 

53 

12 

55 

a 

56 

4 

57 

8 

58 

12 

60 

0 

61 

4 

62 

8 

63 

12 

65 

0 

66 

4 

67 

8 

68 

12 

70 

0 

7« 

4 

72 

a 

73 

12 

75 

0 

78 

i 

77 

8 

78 

12 

80 

0 

81 

4 

82 

8 


83 12 

85 o 

86 4 

87 B 
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When the amount or 
value of the subject 

But does not 
exceed 

Proper 

fee. 

1 When the amount or 
value of the subject 

But docs not 
exceed 

Proper fee. 

matter exceeds 

Rs. 

Rs. 

Rs. 

A* 

matter exce^ls 
Rs. 

Rs. 

Rs. A. 

990 

1,000 

107 

8 

8.750 

9*000 

557 8 

1,000 

1,100 

»i 3 

12 

9.000 

9*250 


1,100 

1,200 

120 

0 

9.250 


582 8 

I,VOO 

1,300 

126 

4 

9.500 

9*750 

595 0 
^7 8 

1.300 

1 ,400 

132 

8 

9.750 

10.000 

1,400 

i.rjoo 

1,600 

138 

12 

io,oo<> 

10.500 

G26 4 

1,500 

1,000 

145 

0 

f 0,500 

r 1 ,000 

^15 O' 

1,700 

151 

4 

i 1,000 

11,500 

063 12 

1,700 

1,800 

157 

8 

1 1,500 

12,000 

G82 8 

1 ,800 

1 ,900 

163 

12 

J 2,000 

12,500 

701 4 

1,900 

2,000 

170 

0 

12.500 

1 3,000 

720 0 

2,000 

2,100 

176 

4 

13.000 

* 3*500 

738 12 

2,100 

2,200 

182 

8 

*3.500 

14,000 

757 8 

2,200 

2.300 

188 

12 

14.000 

*4*500 

77b 4 

2 , 3 fK) 

2,400 

195 

0 

I4000 

1 5.000 

795 0 

2,400 

2.500 

201 

4 

15.000 

15*500 

813 12 

2,500 

2,600 

207 

8 

*5*500 

iG,ooo 

832 8 

2,600 

2,700 

213 

12 

16.000 

16,500 

85 > 4 

2,700 

2800 

220 

0 

I0.500 

1 7.000 

870 0 

2,800 

2 .CJCM> 

226 

4 

1 7.000 

17,500 

888 12 

2,900 

3,000 

232 

8 

* 7*500 

1 8.000 

907 8 

3.000 

3.100 

238 

12 

. 18.000 

18,500 

926 4 

3.100 

3.200 

245 

0 

18.500 

1 <),<XX> 

945 0 

3,200 

3 . 3 “’ 

251 

4 

19,000 

*9*500 

963 12 

3.300 

3 . 4 ‘’« 

257 

8 

* 9*500 

20,000 

(>82 8 

3 . 40 ‘> 

3.500 

263 

12 

20,000 

2 1 ,000 

1.007 ^ 

3.500 

3,600 

3.600 

270 

0 

21 ,000 

22,000 

\ ,032 8 

3.700 

276 

4 

22,000 

23.000 

1,057 8 

3.700 

3.800 

2U2 

8 

23,000 

24,000 

1 ,082 8 

3,800 

3.900 

2B6 

12 

24 ,OOfl 

25,<XK) 

1,107 8 

3 . 90 <» 

4,ow) 

295 

0 

25,000 

26.000 

1,132 8 

4,(x>o 

4,100 

301 

4 

26,000 

27,000 

1,157 8 

4,100 

4.200 

307 

8 

27,000 

28 ,(KX) 

1 . 1 82 8 

•1,200 

4 . 3 “> 

3'3 

1 2 

28,000 

29 ,OOl> 

1 ,207 8 

4.300 

4400 

320 

0 

29.00<l 

30,000 

1 ,232 8 

4,400 

4,500 

326 

4 

30,000 

32,00(J 

1.257 8 

4 . 5 o«> 

4,600 

332 

8 

32,ocx> 

34*000 

1 ,282 8 

4,600 

4.700 

338 

12 

34*otH> 

36.000 

1.307 8 

4,700 

4.B00 

345 

0 

36,000 

38,000 

1.332 8 

4,tkM> 

4.900 

35 1 

4 


40.<K>0 


4.900 

5.000 

357 

8 

40,000 

42,000 

1 ,382 8 

5,000 

5.250 

370 

0 

42,000 

44,000 

1.407 8 

5.250 

5.500 

382 

B 

+1.000 

40,000 

1.43a 8 

5 . 50 <J 

5.750 

395 

0 

40,000 

48,000 

1 .457 8 

5.750 

6,000 

407 

8 

48. 000 

50,000 

1 ,482 8 

6,000 

6.250 

420 

0 

50,000 

55.000 

1.513 la 

6,250 

6.500 

432 

8 

55*000 

60.000 

1.545 0 

6,500 

h, 75 o 

443 

0 


65,000 

1.57b 4 

6 . 75 « 

7,000 

457 

8 

63,000 

70.000 

1 .607 tl 

7,000 

7.250 

470 

0 

70.000 

75,000 

1.638 12 

7.250 

7.500 

482 

8 

75.000 

Bo .OCX) 

1 .67t> 0 

7.500 

7,750 

495 

0 

80,000 

85,000 

I. 701 4 

7.750 

8,000 

507 

8 

85,000 

90,001*) 

1.732 a 

8.000 

8,250 

520 

0 

90,000 

95,000 

1,763 12 

8.250 

8,500 

532 

R 

95,000 1 

,00,01X1 

1 .795 0 

8,500 

«. 75 o 

545 

0 





And the tec increases at the rate of thirt>*-one rupees four annas for every five 
thousand rupees or part ihcrcof, for example — 


Rs. 

Ks. 

A. 

2.00.(X)0 

2.420 

0 

3,00,000 

3.045 

0 

4.«>,000 

3,670 

0 

5,00,000 

4,295 

0 

5,35^ 

4.500 

0 
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THK UKXTKn -OVZ.CKSCOUKX.Kps (AMK.ZZMKKX) .CX 

Vhkri^s It IS expedient to am^nri 


One hundred rupees. 


One hundred rupees. 


'-'r iy33.) 

Cni,e,l Proving .870 in iZs application^ 

Nc,.,' .933'| Unhtp Provinces Cour^F^s 

ProvinLs. ' *“ =*<iministered by the I.ocaI Government of the UniW 

after Article 21 Court-Fees Act, 1870/ the following Article shall be added 

22, Election petition. („) A petition presented to the 

commissioner of a division or to 
the Collector of a district (or to 
some other person or tribunal spe- 
cmlly appointed by rule in this 
behalf) under siib-section (2) of 
the section 22 of the United Pro- 
^^“"•<^>palitics Act (Act II 
of 1916) questioning the election 
of any person as a member of a 
Municipal Board. 

(h) A petition presented to a Dis-' 
trict Judge (or to some other per- 
son or tribunal specially appoint- 
ed by rule in this behalf) to a 
Munsif under sub-section (2) of 
section 18 of the District Boards 
Act (Act X of 1922) questioning 
tile election of any person as a 
member of a District Board. 

U. P. COURT-FEES (AMENDMENT) ACT (II OF 1936). 

(/'fif.rcrf by the Local Legislature of the United Provinces of Agra and Oudh.) 

. [2nd Atril.mb. 

nZ/Vn"''' Court-Fees Act. 1870 (F// of 1870) in its application to the 

ihtilc/l rrovinecs. 

Preamble. Wh«fas it is expeilient further to amend the Court- 

. , , Fees Act. 1870. in its application to the United Provinces; 

'*^on"A the previous sanction of the Governor-General has been obtaineil, under 

I tion 80-A sub-section (3) of the Government of India Act, to the passing of this Act; 

It IS hereby enacted as follows; — 

rnle. extent, commence- K (1) This Act may be called The United Provinces 

ment, and duration. Court-Fees (Amendment) Act, 1936. 

(2) It extends to the whole ot the United Provinces. 

(3) It shall come into force on the first dav of Mav» 1936, and shall remain in force 
up to the thirtieth day of .April. 1939. 

Amendment of S. 6 of section 6 of the Court-Fees Act, 1870, hereinafter 

Act Vn of 1870. rcfcrrcil to as “the said .Act." the following provisos shall be 

added, namely : 

I'rovidcd that where such document relates to any suit, appeal or other proceeding 
midcr the Oudh Rent Act. 1886. the Agra Tenancy Act, 1926, or the United Provmces Land 
Revenue Act, 1901, the fee payable shall be three-quarters of the fee indicated in cither 
of the said schedules except where the document is of any of the kinds specified as char- 
geahlc in the first schedule and the amount or value of the subject-matter of the suit, 
appeal or procce^ling to which it relates exceeds Rs. .^00: 

Provided further that the fee payable in respect of any such document as is men- 
tionczl in the foregoing proviso shall not be less than that indicated by either of tnc - 
>>clic<htlcs before the commencement of this Act.” . 

3. In paragraph (v) of section 7 
worzl “ten" in cl. (a) the word "twenty sha I be 
and for the word "five" in cl. (6) the word six >halJ 

substituted. 

4. For paragraph (Lr) of section 7 of the said Act 
following shall be substituted, namely;—" 


•Amcnzlmcnt of paragraph 
(v) of S. 7 of Act VII of 
1870. 


Amendment of paragraph 
(ix) of .S. 7 of Act vn of 
1870. 
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(i.r) In suits against a mortgagee for the recovery of the property mortgaged; ac- 
cording to the principal money expressed to be secured by the instrument of mortgage- 
• by a mortgagee to foreclose the mortgage, or where the mortgage 

IS made by conditional sale, to have the sale declared absolute; according to the total amount 
claimed by way of principal and interest.” 

Amendment of S. 18 of S. In section 18 of the said Act for the words “eight 

Act VII of 1870. annas” the words “twelve annas” shall be substituted. 

Amendment of Sch. I to 6. In Sch. I to the said Act the following amendments 

Act VII of 1870. shall be made, namely: — 


(0 In Art. 1 for the entries in the second and third columns, the entries shown in 
the first and second columns, respectively, of Sch. A to this Act shall be substituted. 

(») After Art. 2 the following shall be added as Art. 2-.A, namely: — 

2-A. Application or The same fee which 

written statement by a would have been paya- 

defendant in a suit for ble on a plaint if such 

partition praying for par- defendant instituted 

tition of his share in the a suit for partition.” 

property sought to be 
t>artitioned . 

*u .!" »'■*.; 6 for the words "four.” “eight" and "one rupee” in the third column, 

the words , twelve and one rupee eight annas.” respectively, shall be substituted. 

4 f I words *'eight” and **one rupee*' in the third column, the words 

twelve and one rupee eight annas,” respectively, shall be substituted. 

(v) In Art. 8 for the word "eight” in the third column the word “twelve" shall be 
substituted. 


Art. 11 for the entries above the proviso in the second column and the entries 
m the third column, the following shall be substituted 

^ NA^hcxi the amount or value of the property in respext Two per centum on such 
oi which the grant of Probate or Letters is made exceeds amount or value, 
one thousand rupees, but does not exceed ten thousand 
rupees ; 


When such amount or value exceeds ten thousand rupees, 
but does not exceed fifty thousand rupees; 

When such amount or value exceeds fifty thousand 
rupees, but does not exceed one lakh of rupees; 

When such amount or value exceeds a lakh of rupees, 
for the portion of such amount or value which is in excess 
of a lakh of rupees. 

(m») In Art. 12 for the entries in the first and '•econd columns and for the first 
paragraph in the third column, the following shall be substituted : 


Two and one-half per cen- 
tum on such amount or 
value. 

Three per centum on such 
amount or value. 

Four per centum on such 
amount or value. 


"12. .Succession certifi- 
cate under the Indian 
Succession .Act, 1925. 


Wlien the amount or value of the 
debt or security or the aggregate 
amount of the debts or securities 
>pccifie<l in the certificate under 
S. 374 of tlie Act does not exceed 
twenty thousand rupees; 


Two per centum on such 
amount or value and 
three per centum on 
llie amount or value of 
any debt or security to 
which the certificate is 
extemlcd under S. 376 
of the .Act. 


When such amount or value e.x- 
ceeds twenty thousand rupees, but 
does not exceed fifty thousand 
rupees, for the portion of such 
amount or value which is in excess 
of twenty thousand rupees; 


When such amount or value exceeds 
fifty thousand rupees, but does 

not exceed a iakh of rupees, for 
the portion of such amount or 

value which is in excess of fiftv 
thousand rupees. 


Two and a half per cen- 
tum on such amount or 
>alue and three and a 
three-quarters i)er cen- 
tum on the amount or 
value of any debt or 
security to which the 
certificate is extended 
under S. 376 of the 
Act. 

Three per centtim on 
such amount or value 
and four and a half 
per centum on the 
amount or value of 
any debt or security to 
which the certificate is 
extended under S. 376 
of the Act. 
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a lakh of rupees, for the portion 
of such amount or value which is 
in excess of a lakh of rupees. 


Four per centum on such 
amount or value and 
SIX per centum on the 
amount or value of 
any debt or security to 
which the certificate is 
extended under S. 376 

(rill) For the table of ad • u, . Act." 

shown in Sch. B to this Act shall be ’'substhu't^'.““' of suits, tl,c table 

Act 'vn ofTslo. n,ents’ shall \t"made"rLm*e'r^.!!‘‘' *"’'"1- 

tlurd Vliport "one rupee” i„ ,he 

Clause (rf, ,n the second coluu,n and the r°rfin''tt I’hir^e'^lirn'^ 


Tliree rupees. 

Fifty rupees. 

Four rupees. 
Three rupees.” 


of a i^dLVnro7o7rer!^‘' -vision 

(e) Wien presented to a High Court: 

TOi^^ ^ Indian Companies Act, 1913 (Act VII of 

for winding up a company. 

IWR^AcVv o''fTws?f"^ Procedure, 

^/V^T ^ 1908), for revision of an order, 

{o} In any other case. 

✓ ;-v I A A' I 4 A II ircc rupees. 

rupee !wo Innas” sh^l' be suXthuM™'''* 

Vl.all bt-'suLIitme^’L ^ ^ ‘'''v'’ -'o"’" "ord "hvelve" 

ft j Article 10 for the words “eight annas” "one rupee” and “two ruoces" in the 

llvch,7han ho 

the following shall be substituted ; 

(a) to any Civil Court other than a 
High Court or to any Revenue 
Court or Executive Officer other 
• than a Commissioner of the divi- 
sion or Oiief Controlling Revenue 
or executive Authority; 


(v) For Article 11, 
11, Mcmoramliim of 
.'ippcal when the ap- 
peal is not from a de- 
cree or an order hav- 
ing the force of a 
decree and is pre- 
'•ented 


Twelve annas. 


(h) to a Commissioner of the divi- Two rupees 


Sion : 

(c) to a High Court or to a Chief Three rupees”. 
Controlling Executive or Revenue 
Authority. 

(vi) The bracket opposite Articles 12. 13 and 14 in the second column shall be 
omitted ami for Article 12 the following shall be substituted: 

I-. v^aveat Where the amount or value of the 

property in respect of which the 
caveat is lodged — 

(a) does not exceed fi\c thousand Five rupees, 
rupees ; 

(h) exceeds five thousand rupees. Ten rupees.” 


“M Article 14 the following shall be substituted, namely, — „ 

» ctition in a suit under the Native Converts’ Marriage Seven rupees eight annas. 
Dissolution Act. 1886. 

...... Cviii) In Article 17 for the words “Ten rupees” in the third column, the words 

riftcen rupees'" shall be sub.stituted, and the following proviso shall be added; 

Provided that in a suit filed before a High Court under its original jurisdiction 
tee chargeabc under this article shall be one hundred rupees.” 

Article 18 the following shall be substituted, namely:— 

IH. Application under Paragraph 17 or paragraph 20 of the „ 

second schedule of tlic Code of Civil Procedure, 1908. Fifteen rupees. , 

(x) In Article 19 for the word “ten” in the third column, the word fifteen 
be substituted, j ••fhirty'* 

^ , (xi) In Articles 20 and 21 for word "twenty” in the third column the word m 

shall be substituted. 
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8. Nothing in this Act shall apply to ^y application or proceeding under the United 
Saving Provinces Agrtcullur.sts Relief Act, 1934 the United P o 

Encumhered Estates Act. 1934. and the United 

United Provinces Regulation o^"sXs“Acf'f934“ which shail'^'T l, "" 

the Court-Fees Act, f870, as if it had^ot^'ic^’^mended b ^lLsTcT 

SCHEDULE A. 

When the amount or value of 4he subject-matter in dispute 
does not exceed five rupees. 

When such amount or value exceeds five rupees, for every 
five rupees, or part thereof, in excess of five rupees, up to one 
iiundred rupees. 

When such amount or value exceeds one hundred rupees 
for every ten rupees, or part thereof, in excess of one hundred 
rupees, up to two hundred rupees. 

When such amount or value exceeds two hundred rupees 
for every ten rupees, or part thereof, in excess of two hundred 
rupees, up to five hundred rupees. 

When such amount or value exceeds five hundred rupees 
for every ten rupees, or part thereof, in excess of five hundred 
rupees, up to one thousand rupees. 

When such amount or value exceeds one thousand rupees 
for every one hundred rupees, or part thereof, in excess of one- 
thousand rupees, up to five thousand rupees. 

When such amount or value exceeds five thousand rupees 
for every two hundred and fifty rupees, or part thereof in 
«^c«s of five thousand rupees, up to ten thousand rupees. 

When such amount or value exceeds ten thousand 
rupees, for every five hundred rupees, or part thereof, in excess 
of ten thousand rupees, up to twenty thousand rupees. 

When such amount or value exceeds twenty thousand 
rupees, for every one thousand rupees, or part thereof in 
excess of twenty thousand rupees, up to thirty thousand 
rupees. 

When such amount or value exceeds thirty thousand 
rupees, for every two thousand rupees, or part thereof, in 
excess of thirty thousand rupees, tip to fifty thousand rupees. 

When such amount or value exceeds fifty thousand rupees, 
for every five thousand rupees, or part thereof, in excess of 
fifty thousand rupees: 

Provided that the maximum fee leviable on a plaint or memorandum of appeal 
be four thousand five hundred rupees. 


Six annas. 

Six annas. 

Twelve annas. 

One rupee. 

One rupee four anna-:. 

Six rupees four annas. 
Twelve rupees eight annas. 


Kighteen rupees 
annas. 

Twenty-five rupees. 


twelve 


Twenty-five rupees. 


Thirty-one rupees 
annas. 


four 


hall 


U.P. COURT-FEES (AMENDMENT) ACT. (XIX OF 1938). 

^.Usented hy Governor on January P. 1939 and puhliMlicd in U. P. Gaxettc, 

dntixl January, 14, 1939. j 

.In Acf further to amend the Court-Ferj, Act^ 1870 (ax amended by the United Provincex 
Court. Feex Amen/lment Act, 19315), in ifj application to the United Proxinecn. 

M'liFkFAR it is pxpeilient further to amend the Court-Fcos .\et* 1870 (as amended bv 

th<‘ Unite.! Provinces Court-Fees .\tn<>ndnicnt Art, 193»i) 
its application to the United Province's in the manner 


Preaiidile, 
hereinafter appearing; 


in 


It is hereby enacted 
Short title, extent an.I 
commencement. 


as 


follows : 

1. (1) This .\ct may he called the I’nifed Provinces 

. , Court-Fees (Amendment) Act. 1938. 

5*^ extends to the whole of the United Provinces. 

sbull come into force on such date ns the Provincial Government may hv 
nofiticiifion direct, and shall remain in force up to the thirtieth .lay of June, 194lf * 

-• fn sub-seefion (3) of section 1 of the I’nitci} 
Provinces Court -IVes (.Vmeinlment) .\et, 193(1, for the 

words.. ‘.Vpril. 1930’. the words ‘.Tune 1941’, shal lie siih- 
stituted. 


Amendment of Rection I 
(3), United ProviTices Act 
n of 1930. 


.\mendment of Re<*tion 2, 
Act Vir of 1870. 

14 


3. For section 2 of the Court-Fees .\ct, 1870. the 

,.„n(e.xt— ^ repugnant in the subject nr 

(i) “Appeal” includes a cross-objection. 

k ' jncludcs any officer, not below the rank of a Deputy Collector nn- 

poinUd by the Collector, with the previous sanction of the Chief Controlling Revenue 
Authority, to perform the functions of a Collector under this Act, ^ ” 
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A cic'iulmont of Section 6, 
A<'r \’il of 1870, as amend- 
ed hy SiN'tion 2 of the 
ruitcci Provinces Act II of 


or int 



(Hf) ‘ Kevcnue’^ means land revenue, as recorded in the Conector»« a 

uoi- ihciudo ceast^ of any kind. ecrors regiater and does 

(iv) “Suit” includes a first or second appeal from a decree in a suit” 

4. The existing, section 0 of ‘he Cou.^ Act 1870 (as amended’ by section 2 of 

shall be numbered as sub-section (1) of section 6, from the 
firat proviso thereto the words “the document is of any of 
die kinds specified as chargeable in tho firat schedule and” 
shall be omitted, and the following sub-sections shall be 
naSy:-'‘ s^^b-sections (2), (3), (4), (5), and (6) 

‘•( 2 ) Notwithstniidiug the provisions of sub-section (1), a Court may receive a. plaint 
Mimranduni of appeal m respect of xvhicli an insufficient fee hag been paid but no such 
pl.nnt or menioramluin of appeal shall be acted upon unless the plaintiff or the aDP'-llant 
■w .he case niay be inakes good the <loficien>y in court-fee wthin such time as muv from* 
line fc tiriK* bi- fixed bv the Court. 

memorandum 
before proceeding 
id is Sufficient or 

,1 n . *1 , * . - . — upon the plaintiff 

or llic a,.pcllant as the case may be. to make good the deficiency within such time us it 

may fix. and in case of default shall reject the plaint or memorandum of appeal; 

Provided that the Court may. for sufficient reasons to be reoordttl proceed with tho 
Hi:r or nppral if tho ]>laintiff or the appellant, as tho case may bo, gives security, to the 
satisfaction of tlie Court, for payment of the deficiency in court-fee within such further 

tmie as the Court may allow. In no case, however, .shall judgment be delivered unless the 

d; ticiem v in court-tee has be(*n made good, and if the deficiency is not made good within 
such time as the ('ourt may from time to time allow, tho Court may dismiss the suit or 
a[»[)c:il. 

(4) \\ Ju*n<'ver a question of the proper amount of court-foo payable is raised other* 
wi.s,' thau under sub-section (3), tlie Court shall deciile such question before proceeding with 
any oflic:- issue*. 

('.')) In cas<* the defici«'ii<-y in court-fee is made good within the time allowed by tlic 
(N)urf the ilati* of tho institution of the suit or appeal shall be deemed to be tho date on 
whicli I lie jiuit was fileil or the appeal presented. 

(d) In all 4-ases in whicli the report of the officer ri'ferrcd to in sub-section (3) is 
not j c-epted by the Court, a copy of the findings of the Court shall forthwith be sent to 
tti'.* Chief Inspector of ytnnips." 

Insi'rtion of new Sei*- After section t> of the Court-Fees Act, 1870. the 

lions ti-A. r*-Tt, and fi-C following s-’ctions shall be inserted ns swtions O-A. fl-B, and 

after Section 0. i»C. namely: — 

•4) A. ( 1,1 Any pi-ivson •■ailed iqmn to make good a ilcficiency In court-fee may appeal 
agninsf sii'-h order as if it were an order sippcalabb* un<lor section 104 of (he Code of Civil 
1 'n n•(•dlll •*. 


'I'hc party appealing Mhall file with the nieiiioninduni of appeal, a ccrtifiwl copy of 
tin* plaint togetln'r with that of the order appealed against. 

(2) In ca.se an appeal is filed under sub-section (1), anil the plaintiff does not make 
good till* deficiency, all proceedings in the suit sliall be stayed, and all interim orders inmle, 

■ ncludiiig an order granting an injunction or appointing a receiver, shall be «liscliarged.- 

(3) .V copy of the memorandum of appeal shall be sent forthwith by the appellate Court 

to tin* Ciiicf Inspector of Stamps. i i » 

(4) If such order is v.ariod or reversed in apjical, the appellate Court shall if the 

• l<'fici<*ney has been rmuh* good beforn* the appeal is deoidod. grant to tho appellant a cerlin- 
eato. autliori/.ing him to receive back from tho Collector such amount as is dotormined by 
the apiu*llato ('ourt t«» have boon paid in excess of tho proper court-fee. 

(ii) 'I'ho Court may make such order for the payment of coats of such appeal ns i 

• leeins tit, jind where -sueh costs are pavable to the Government, they shall be rccoverab o n. 

arrears of land revenue. ‘ ...» 

“ibP. (I) If the or»ler of the Court passed under sub-section (3) of section b is a 
variance «ith the opinion of the officer bv whom the question of deficiency 
boon raised, the Chief Inspector of Stamps may, within three months from the Y,r 
ceipt of such order, move, bv an application in writing, the Court to which an . f 
from a decree in the suit or appeal in which such order has been passed, for revision 
such o^lor. , .. 

(2) If sucli Court is of opinion that the proper c4)urt-foo ho# not P”/ 

I)Iaint or tho memorandum of appeal to which such order relates. It shall recoril a 

to that effect ami determine tho amount of deficiency in court-fee. No appeal S 

au<-b order ; ' . vi » the 

Provided that no such declaration shall be made until /he party lia o ® ^ 
court-fee has had an opportunity of being heard* 


f . 
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ord.r l‘or\II: »ub action ( 2 , may 

(4) u <l<'cJaration lins Ixvn reronjwl unrlor stjh-seotion fh<» Pn..r» » j- 

of sc,. urn 12, scn^d forthwi.l, a c^;" of ^cb .l^l^llMi: ZT/f-TVZV'' 
under sub section 03) of swtion fi 8ucJi Court HhnII if t) ^ wbieh pnssed the order 

before it, folloxv the procedure prescrilH d in sub seciion (3) of section ’‘(T ’^/Vh 
appeal lias nlreadv been disnased of tbe Crtt.rr oV«n * v } o s ction i). If the suit or 

the Collector who* shall rci-Jver tho^\/e^den“v 'I'^'I-'Tation to 

nrrear of Innd revenue. ilehnem. from the party concerned as if jf w,*re an 

fc ,mi,Vc„'a\lyTo':.u.,,Vn, 2;nn“'ivu''cfurtT„“; "P'""'" "■<■ '•»-• 

iA inautFioicnt/ Jiiul thnt tho question is onp r>f ^*1*1^^*^** 

».v,fi,.„ .1-1. I,„a been .akcl, i, 1” Xr al e ea“e wi riis »"'> ■“•<!«" un.ler 

(’ourt to which such Civil Court is subordinate " opinion thereon, to the nif.d, 

.0 ,vl,i^^^?'i7^e^l;,^"■' "-e 111 ^ 1 . Cnc 

raiaeil tlierebv anifsliali™ilHive'""ita*'Tu, lenient*’ the^ *"*.*'• 'I” "'!.' 'I'e question 

ileeiai.m is foun,le.l. Juil^men. there, .a eonta.n.nK tlie Rroun.ia on ivhieh the 

prescribei “v stls'Xa' m^if" al^ Jl''; insuffic ient, the prueedure 

ft. „a if .be ■.Us.isiun Of 'Ib'^ln^i^o'urr,';" aTb:r;,’i"L^..„l;^‘•.,^^”s:r.?:^?'''■'' 

-o - 

sl.all b.yie,m,e,l t"'be".l,T?„,u'u;t'riuTn™ tTb"^p"™b|e''f„^‘'re''ve 

payabli peri",ne;.nv-„,";ni'i'„7,r.b,?'vM n'"in.enan..e and annuities or other su.n, 

Shull be deeuKVl ,„ l,e ,e„ ti.,.,., ,ho „„.„un, souRl,: to“ irrXe,7or e'nluii^'d Tor re'v^^r" ■ 

- aXiTsiLi t 

“(if) In 8ui*8 — 

(h) lor“7;:o"n.;!"'“"'''’^-'' '•‘•-q-nti„l relief in prayed; and 

according to the amount at whicdi the roliof souirht is valio*,! 5 »» ♦! .v i • * 

of appeal: Boupiir is %almHl m the plaint or memonin.luiii 

Provided that in suits fallinir umler claiise r/ii ta-k^.r. 4 i i s* 
reference to unv immovable property such amount vlmH I a »i^ ^ relief soufifht is with 
relief and if ain'li relief is incapable* of %-aluation iheL the valm- of th 

ci nipiited in accordance with sul -section (c). or fr-m of ui r iniinovnble pniperty 

Provid,.,!. further, that i„ suits ftdiinR uVX ,d”L^'hr 
appioximato sum due to Ihe plaintiflf and the said sum shall form tl . iVa- J e V‘ ^ 

(or .bteruiiniaR, the valuation of an appeal from a “prell'liX"^ X ^le 

decree voblable' a 

or other property havini; su«di value. ' “ rurui nt secuniifj money 

(1) where the plaintiff or his prcfleeessor in-bitle was a tmrfv fn fi.A i 
instrument, according to the value of Hie subject matter, and ^ ' * iloi ree or the 

(-’) where he nr his i>re«Kvessor-in-titlc was not >■ rini-tv. *1 i 
ae,.erdi„R .„ oowflfih „f Hie value of the subjee.-ma.terl an', ^ehTXTThall XTeXd 

the properly J^sp^Vof wh!ch\bo 'Ilecle^^^ for which or value of 

XtTrT; ^^irsXiTXr- " -'IiTs:;;:. rxx.Xv'^iie 

i,a the 'XrT™TuTTi7.dri'„'‘‘;h7 :i."; '’o7T.x:>X ‘;;™pTrr7 ;/ 1"", »'"■ r 
value <■>. (.-.1) ^r ( ;j() i, ,x:fa,e '.t 

laud, '"'ftit tthfrwlae providesl for) to arise out of 

(h) to obtain an injunetion; 


Aim'tidmeut of N, 7 (ir). 
Aft VII of 1M7IK 
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^ ^ tc) to e8t:ibli3h an adoption or to obtain a declaration that an alleged adoption 
iiivnlNl or 


18 


to 
never. 


set aside an adoption or to obtain a declaration that an alleged adoption is 
?ver, in fact, took place; 

(e) to set aside an award not being an award mentioned in section 8; 
accoiiling to the amount at which the relief sought is valuctl in the plaint: 


or 
than 


Provided that in tlie case of (a), (h) and (c) such amount sliall 'be not lees tlian 
onc tjMitli of the niurkcC value of the proy)c*rty involved in or affected by the relief sought 
Ks. .j(> whichever is greater, and in the case of the remaining classes of suits not less tl 
oil* tifili of sucli value or Rs. 200 wliichcver is greater; 

And provided further that in the case of (a) and (b) the amount of court-fee leviable 
shall in no .-ase exceed Rs. -00. 

j-.xpUtiuifiOii 1. — When the relief sought is witJi reference to any immovable property 
the market value of such property shall be deemed to be the value computed in accordance 
■with sub-scction (.r), or (r-//) of this section ns the case may be. 

hrpUiuntxon 2. — In the case of suits — 

( i) falling under clauses {a) and (6) the property wliich is affected by the relief sought, 
and whcM'c |>roperti<'s of both the plaintiff and defendant are affected the property of the 
|ilaintit]' so a^^^^•tcd 

(ii) falling under clauses (e) and {(1) the property to which title by succession or 
ctlicrwise may be diverted or nffwte«l by the alleged adoption, and 

(iu) falling under clause (e) the property which forms the subjoct-motter of the 

auani. 

shall be fleenie.l to be the property involved in or affected by the relief sought within 
the meaning of the proviso to this sub-section. 

"(n C) In suits — 

(a) for tlie restitution of conjugal rights; 

(h) for <‘stablishing or annulling or dissolving n marriage; 

(c) for establishing a right to the custody or guardianship of any person such ns 
minoj’, including guar.liansliip for the purpose of marriage; 

according to tlie amount at which the relief sought is valued in the plaint but m no 
< ase shall su<’h aiiioiint ho loss than Its. 200. . 

A'.r/de/m/’ on.— ('lauscs (fl) and (b) do not include petitions or suits under nny special 

A.-t relating to the dissolu,‘ion of marriage.” 

Amendment of sub-scc- 
tion (v) of section 7, Act g sub-section (tO of section 7 of the Court-Fees 

VII of 1870. as amended by 1370^ following shall be substituted namely:— 

section 3, United Provinces 

Act, II of 1936. I 

■*(t’) In suits for the possession of land, buddings . aeemed to be— 

according to the value of the subject-matter; and such value shall be. deemed to 

(I) where the subject-matter is land, and c •. on nitaM caving 

(a) where the land forms an entire estate or » definite share of an . 

annual revenue to Ciovernment, or forms part of such ^ revenue is perma- 

Collcctor's register as separately assessed with such revenue and such revenue i 

ncntly settled. 

thirty times the revenue so payable; an e^laCo paying 

(b) where the land forms an entire estate or a defini . recorded as aforesaid 
annual revenue to Government, or forms pant of such estate a 

and such revenue is settled but not permanently, 

ten times the revenue so payable; evemoted from such 

(r) where the land pays no such revenue or has been Pa > profits have 

payment or is charged with any fixed payment in lieu •• A g date of presenting 

arisen from the land during the three years immediately preced g 

the plaint, -j, 

twenty times theJ ;»Jinual average of such net profits; marke<-value, whid> 

hut when no such net profits have arisen „ net profits of similar 

shall be determined by multiplying by twenty the /„_ccntinK the plaint; 

land for the three years immediately preceding the date o P Government, but 

(J) where the land forms part of an estate Jau^es (fl), (f>) or 

a definite share of such estate and docs not conie iin . | multiplying 

the market-value of the land, which shaR be dc --oorietary cultivation, if 
the rental value of the land including assumed ren P 

(II) where the subject-malter is a building or gar cn-— ^ 

according to the market-value of the buiWmg or ^ 3 land $ub)f 

Hxplanation — The word “estate" as J" ^fa”nicror raiyat shall 
to the payment of revenue for which the proprietor absence of such cnga0dm«g 
a separate engagement to Government or timich, m 
have been separately assessed with revenue. 


not 
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Insertion of new snb-sec- 
tions after sub-section (v) 
of section 7, Act VII of 
1870, as amended by the 
foregoing clause. 


A sub-section (v) of section 7 of the Court-Fees 

fv ^ inserted as sub-sections 

(v-A; and v-B), namely; — 


/i\ £ . “(v-A) In suits for possession — 

rights ixii.1 undrr-proprictaty or sul>proprietary 

according to the market value of the subject-matter 
?fe srpeHo 7 prop^".or'’‘^ determined by multiplying by fifteen the annual nett profits of 

( 2 ) of under-proprietary or sub-proprietaiy land as such— 

?b; r/eS '"n 'o^' d'f^rX’ ;4r'txTLro% 

If no such rent is recorded in the. Collector's register the ctmii ^ 

:«,'.'i;ie"':?l 7 L' 7 el'‘°"" ^siv^-aT'-tbl 

of .bisJSgS^lllJd^p^rotrjr; P-P-es 

trespassers- " '«nd brtween rival tenants and by tenants against 

ie^nSt' ’the“ia',d'-'o?''‘' 'alue shall be determined if such 

(«) a perm;meiu tenure holder or a fixed rate tenant— 

t’,rT ^t-iberr^eti^'be^rtbTrrrf^l'Vf'ib 

(o) an ex-proprietary or occupancy tenant— by multipKinj? bV two ^urU 
"n“nt°s against 7resprrrs°" "• — s by 

(c) any other tenant — by annual rent 

... ,he\Lr;ir7aiiremt..Tn”tte^ er'^rrctlotTr^' o7 ^.li“'seS'^" ^ ‘''‘7™"-^'* 

multiple shall be that entered in clauses (a) fh) and S'* *bat the 

^^.be ciass of .nancy affected .s'“^o" nld’ W^r^Vf^VoV^^ 

Amendment of sub-sec- 
tion (vi) of section 7, Act 
VII of 1870. 

Insertion of a new sub- 
section after sub-section 
(vO of section 7, Act VII 
of 1870. 

“(vi-A) In suits for partition — 

according to onc.(|uartcr of the value of the plaintiffs share of the pronertv. 

4 U ‘‘"‘I according to the full value of such share if on the date of presentini? tlir* nldnf 
the plaintiff IS out of possession of the properly of which he cIaims*^(o be a coparciic^ 
or co-owner and his claim to be a co-parcener or co-owner on sudi date is denied 

property for the purposes of this sub-scctio’n shall 
e the markc(*value which m the case of immovable properly shall be deemed to lu^ 

™lue as computed ,n accordance with .sub-secion (v)! (Ll) or (r-fl) t .be Sse ma^ 

Amendment of sub-sec- 12. For sub-section (ttii) of section 7 of the Tmirt 

vn ty f- sub-section shall be lubs.bS 

order und?^‘ord° r“ 21 ,t?des°^"^ir" S ol'S^^de' o 7 avi 7 PrLie b 

to half of the amount for which att.ichmcnt was made, or according to half of 
of the properly or interest attached, whichever is less half of the value 

sec.i„n''7{;i7rbe"7bT m^%bT.-valuJ wh-efT:"!? ca^e^Tr^ i^moJabl’e p^r“^r^^^f i T T'^' 

Ut !’|.TrL^';?^^at^brca^.^:a;'L'^“''" - aecordnn-’ce'^.i.fi sutleJt'rin" 

Amendment of clause (d) .. J?' I" clause (d) of sub-scction (.r) of section 7 of 

of sub-scctions ( 4 *) of sec- f, ' t-ourt-Fces Act, 1870. a comma shall be substituted for 

tion 7, Act VII of 1870, ^1**^ semi-colon at the end and the following shall be added 

thereafter, namely: a«uucu 


A * of section 7 of tlie Court-Fees 

Act, 1870, the word “building" shall be substituted for the 
worn nouse . 

-^f^cr suh-scction (vi) of section 7 of the Court- 
Fees Act. 1870, the following sub-scction shall be inserted- 
as sub-section namely : — * 


C C M.— 277 
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“and such value shall be the market-value which in the case of immovable prooertv 
shall be deemed to be the value as computed in accordance with su1>section (vl 
or (v-B) as the case may be.” * ' ^ 

, , ^ , 14. In sub-section (r») of section 7 of the Court-Fees- 

.Amendment of siib-sec- Act, 1870, the word “and” at the end of clause (e) and the 
tion (.vi) of section 7, Act dash at the end of clause (/) shall be deleted and the follow* 
VII of 1870. ing two clauses shall be added after clause (/), namely:— 

"(fO for the commutation of rent and 
(/j) for determination of rent — ”. 

A comma shall be substituted for the full-stop occurring at the end of this sub- 
section and the following words shall be added at the end of the sub-section: — 

“except in the case of suits falling under clause (/») in which, according to twice 
the amount claimed by the plaintiff to be the annual rent.” 

. j . f .• o 15. In section 8 of the Court-Fees Act, 1870, the follow- 

Am^dment of section 8, words shall be inserted between the words "public pur- 

Act Vir ol 1870. computed,” namely:— 

“or against an award made by a tribunal constituted under the United Provinces 
Town Improvement Act or any other similar statute.” 

Amendment of section 9. 16. In the beginning of section 9 of the Court-Fees 

Act Vll of 1870. Act. 1870, the following sentence shall be added namely:— 

“in every suit the plaintiff shall file with the plaint a statement, in such form as 

may be prescribed for the purpose, of particulars and valuation of the subject-matter of 

the suit, unless such particulars and valuation are contained in the plaint itself." 

^ . . ,, 17. For the second paragraph of section II of the 

Amendment of section 11. Ar-t Ig7n thf. fnllnwino' naracrranh« shall' 


Amendment of section II, Court-Fees Act, 1870. the following paragraphs shall 
Act VII of 1870. substituted namely:— 

“Where a decree directs an inquiry as to mesne profits which have accrued in respect 
of the property during a period prior to the institution of the suit, if the profits ascer- 
tained on such inquiry exceed the profits claimed, no final decree shall be passfcd umi 
tbc difference between the fee actually paid and the fee which would been gyaDie 

had the suit comprised the whole of the profits so ascertained is paid. If siM^h dinerenw 
is not paid \\ithin such tim-c as the Court shall fix. the claim for the excess shall oe- 
dismissed, unless the Court, for sufficient cause, expends the time for payment. 

Where a decree directs an inquiry as to mesne profits from the institution ot t 
suit, and a final decree is passed in accordance with the dcsult of such inquiry, tte awree 
shall not be executed until such fee is paid as would have been paya e 
claimed in execution if a separate suit had been instituted therefor. f*nurt- 

Amondment of stib-scc- 18. For sub-section (ti) of section 12 of the 

tion (ii) of section 12, Act Fees Act. 1870, the following sub-scction shall be subs itu 

VII of 1870. ted namely:— ^ ^ c reference or 

“(ii) Hut whenever any such suit comes before a Court ®5^®L^ded t?the 
revision, if such Court considers that the said question has been prid to 

detriment of the revenue, it shall require the party by whom been 

pay. within such time as may be fixed Vtrnnfl/ fee is not paid within 

payable had the question been rightly decided. If such dismissed, but if 

the time fixed and the defaulter is the appellant, the c'rtiii'rtnr who shall recover 

the defaulter is the respondent, the Court shall inform the Co 
the deficiency as if it were an arrear of land revenue. 

Amendment of section 17, 19. For section > 7 . StU'^nt^y 

Act VII of 1870. the following section shall be substituted, are- 

'*17 (1) In any %u\t in which iwo or more separate amount 

joined* the plaint or memorandum of appeal shall be charRcabio ^ , charwablc 

of the fees with which the plaints or memoranda of appeal '1® action: 

this Act if separate suits were instituted in respect of each such power con* 

Provided that nothing in this sub-scction i^hall be deemed to any j 

ferred by or under the Code of Civil Procedure, to order , action arc sough* ia 

(2) When more reliefs than one based on the same . |.«iief in respect oi 

the alternative the fee shall he paid according to the value 

which the largest fee is payable.” .g . Court-Fe<» 

Amendment of section 19 20. For clause (m) ® * ..u^tuted, namriy:— 

(m). Act VII of 1870. Act, 1870. the following be 

"(lii) Written statement not being one mentioned • oraver for instalments o 

one containing a counter-claim, set-off, or a prayer other 

relating to costs of the suit.” riause (c) of section l^-A m ‘ 

A t . £ *• 21. At the end of clause ir; o substituted for^ 

Amendment of section Court-Fees Act, 1870. a comma shall be 

19-A. Art VII of 1870. f°n "top and the following words shall be added. n«n- 

“after deducting one anna for each rupee or fraction t ere . ^ 


I 
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Amendment of section , ,, 22- In section 19-H of the Court-Fees Act, 1870, the 
19-H Act VII of 1870 following proviso snail be substituted for the exi>ting pro- 

‘ viso to sub-section (iv), and sub-section (8) shall be deleted: 

Provided that no such motion shall be made after the expiration of one year from 
the date of the exhibition of the inventory required by section 317 of the Indian Succes- 
sion Act." 

Amendment of sub-sec- 23. For sub-section (1) of section 19-1 of the Court 

tion (I) of section 19-1, Act Fees Act, 1870, the following sub-section shall be substituted* 
VII of 1870. namely: — 

“(1) No order entitling the petitioner to the grant of Probate or Letters of Adminis- 
tration shall be made upon an application for such grant until the petitioner has filed in 
the Court, m the form set forth in the third schedule, a valuation, according to the market- 
rat^ current on the date of the application of all the assets and liabilities of the deceased 
in British India, at the time of the latter’s death, and the Court is satisfied that the fee 
mentioned in Article 11 of the First schedule has been paid on sudi valuation. 

Exploitation. If at the time of his death, the deceased was a member of a joint 
Hindu family governed by the Mitakshara I^w, such portion of the assets and liabilities 
of the family as would have been allotted to the deceased in a partition made immediately 
before his death, shall be deemed to l>e the assets and liabilities of the deceased within the 
meaning of this sub-section.” 

Amendment of heading of 

Chapter IV and substitution 24. (I) For the heading of Chapter IV the words 

of sections 20 and 21 in “Power to make rules" shall be substituted for “Process 

following shall be substituted for sections 

(8), 20—23, 27, 34 (1) and 20 and 21: — 

34 (2) ^d deleti^s of “20. The High Court may make rules to provide for 

Vn'oTlsfb^ regulate all or any of the following matters, namely: — 

(«) the fees payable for serving and executing processes issued by such Court in 
Its appellate jurisdiction and by the Civil and Criminal Courts established within the 
local limits of such jurisdiction: 

(6) the remuneration of i>ersons employed by the Courts mentioned in clause (o> 
m the service or execution of prcxrcsses; 

(r) ihe fixing by District and Sessions Judges and District Magistrates of the 
number, of process-servers necessary to be employed for the scr^'icc and execution of oro- 
ccsses issued from their respective Courts and CourU subordinate thereto- and 

(d) the display in each Court of a table in the English and Vernacular languages 
showing the fees payable for the service and execution of processes. ' 

All such rules shall be subject to the confirmation of the ProWncial Government -tnrf 

on such confirmation, shall be published in the Olficial Gazette and shall thcreuoon 
have effect as if enactexi in this Act. Mivicupun 


Controlling Revenue Authority may, with the previous sanction 
of the Provincial Government, make rules consistent with this Act to provide for or re^i- 
laic all or any of the followinff tnatters namely.: — ^ 

chargeable for serving and executing processes issued bv the Chief 

o°iu1ur"sdktionr established within the local limits 

cxecutio''J'o?'sJcrp^rcc‘slest‘’' 

,u the fixing by Coilectors of the number of persons neccssar« to be emnlovcd for 

the ser\'tce and execution of such processes; ^ cmpio>ca tor 

I Collectors in the exercise of the powers conferred on ihrm 

by sub-section (iii) of section 19-H; vouicrreii on them 

supply of stamps to bo used under this Act; 

(/) the number of stamps to be used for denoting any fee chargeable under iht« Art- 

ill •<eeping of accounts of all stamps used under this Act- ^ 

(/I) the circumstances in which stamps may be held to be damaged or spoiled- 

(i) the circumstances m which and the manner in, which allowance for i ’ j 

or spoiled stamps may be made; and allowance for used, damaged 

(;■) the regulation of the sale of stamps to be used umler this Art .v.. t 
whom alone ^ich stamps may be sold, and the duties and remuneratioifof such ^rTor^^ 
ProMned that, in the case of stamps used under sectinn ^ in o UirwU n 
rules shall be made with the concurrence of the Chief jusdee of sucli CouH ^ 

J2) All rules rnade under this section shall be publi^cd in the Official Gazette 
on such publication, shall liave effect as if enacted in this Act." i^azcttc, and 

(II) Sections 22, 23 and 27 of the Court-Foes Aot, 1870, shall be deleted. 
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Insertion of a new section 25. At the heainnincr \t t , ^ 

be'fnserted^afs'eSTi^X 

sui«rintcndcnoe of th^ CoTtroning'^R^^^^^ 

Tsuf;^::'z 

ordinate agency appointed for the purpose. OTiier sub- 

Ihe Chief Inspector of Stamps and Inspectors of Stamps shall have access to aH 

records, and shall be furnished with all such information as may be required by them for 
the performance of their duties under this Act.” *cquircu oy mem tor 

Insertion of new section oa \ ti. • 

30-.*\, after section 30, Act r ii ' • section 30 of the Court-Fees Act, 1870., the 

VII of 1870. following shall be inserted as section 30-A namely— 

O.C O urt'''w'hiclf^h'J^ h claimed ,n respect of Court-fee paid in pursuance of an order of 
inc Cdurt which has been varied or reversed m appeal/^ 

A^t"vil''^ri870*''‘'*‘°" f II Court-Fees Act, 1870, the 

v\cr vu ot 18/0. following shall be substituted, namely;— 

. pt^rson appointed to sell stamps who disobeys any rule made under this 

Act, and any person, not so appointed, who sells or offers for sale any stamps; shall be 
punished with imprisonment for a .term which may extend to six months, or with fine 
which may extend to five hundred rupees or with both.” 

Deletion of section 8 of r. . 

28. Section 8 of the United Provinces Court-Fees 
(.Amendment) Act, 1936, shall be deleted. 

29. In schedule I to the Court-Fees Act, 1870, as amen- 
ded by section 6 of the United Provinces Court-Fees Amend- 
ment .Act, 1936, the following amendments shall be made 
namely ; — 

(i) In the first column of Article 1, the words "or of a cross-objection” shall be 
omitted. . , u »•* « j r«- 

(u) In the proviso to .Article 1, the words "ten thousand” shall j. 

words "four Ihoiisand five hundred", and in the second column of the article, inc , 

“two hundred rupees” wherever they occur be substituted by ® 

“hundred rupees” and in the Iasi column of this article, Ihe words 

"seven rupees eight annas",, "fifteen rupees” "twenty-two rupees A- 

rly rupees” and “thirty-seven rupees eight annas” shall be substttuted 

V . ‘ .. * .. ^icfht annas” eighteen 


the United Provinces Act, 
II of 1936. 

Amendment of Schedule 
I. Act VII of 1870, as amen- 
ded by section 6 of the 
United Provinces Act, II of 
1936. 


sev 

"thirty rupees atui iniriy-seven rupees cigiii annas suan uv 
the words "one rupee” "six rupees four annas”, "twelve rupees eight annas g 

rupees twelve annas,” "twentv-five rupees” an<l “thirty-one rupees four ann . 

(m) After Article 2-A the following shall be inserted as article 2-6, namely: 

■'2-B. - Momomn.lmn bo cv nW^ on a memo- 

of iipponl filiMl uiuJor ^ under 

Sootion 22 of tho Uiiifo,! I ’’ ’ 

Provinces .\gri«'ulturiats’ Articl 

Keliof Act. 1934. 

(iv) Between articles 8 and 9 the following shalll be inserted as article 8-A, nam 


“8-A. — A copy of a 
power of attorney when 
filed in any suit or pro- 
cewlingB. 

(v) In Article 11, for the entries in .-. 
the following shall be substituted, namely: — 

“AVben the amount or value of the property in respect of 
which the grunt of Probate or Lettera is made exceeds one 
thousand rupees, but does not exceed ten thousand rupees; 

When such amount or v.alue exceeds ten thousand rupees, 
but docs not exceed fifty thousand rupees; 


Bs. a, p. 
0 12 0 .” 


in the second and third cohimns, above the proviso, 


Two por centum on such 
amount or value. 

Two and a half per cM>' 
turn on such amount 
value. 
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on 


When such amount or value exceeds fifty thousand rupees, 
but docs not exceed one lakh of rupees; 

When such amount or value exceeds one lakh of rupees, 
on the portion of such amount or value which is in excess of a 
lakh of rupees up to two lakhs of rupees; 

\Vlien such amount or ralue exceeds two laklis of rupees, 
on the portion of such amount or value which is in exccM of 
two lakhs of rupees up to three lakhs of rupees; 

When such amount or value exceeds three lakhs of rupees, 
on the portion of such amount or value which is in excess of 
three lakhs of rupees up to four lakhs of rupees; 

When such amount or value exceeds four laklis of rupees, 
on tho portion of such amount or >'alue which is in excess of 
four lakhs of rupees up to five laklis of rupees; and 

When such amount or value exceeds five laklis of rupees 
on tho portion of such amount or value which is in excess of 
five laklis of rupees. 

(w) 'In Article 12 for the entries in -the first and Second columns and for the first 
paragraph m the third column, the following shall be substituted: 


Three per centum 
such amount or value. 
Four per centum. 


Five per centum. 
Six per centum. 


Six and a half per cen- 
tum. 

Seven per centum.” 


sion certifi- 
cate under tho 
Tudian Suc- 
cession Act, 
1925. 


When the amount or value of tho debt or 
‘'12. Succes- security or the aggregate 

amount of tho debts or securi- 
ties siMJeified in the certificate 
under Section 374 of the 
Act does not exceed twenty 
thousand rupees ; 

When such amount or value exceeds twenty 
thousaml rupees but does not exceed fifty 
thousand rupees, on the portion of such 
amount or value which is in excess, of 
twenty thousand rupees; 

When such amount or value exceeds fifty 
thousand rupees but does not exceed a 
lakh of rupees, on the portion of such 
amount or value which is iu excess of fifty 
thousand rupees; 

Wlwri sucli amount or value excee#]}, a lakh 
of rupees but does not exceed two laklun 
of rupees, on the portion of such amount 
or value whicli is in excess of a lakh of 
rupees ; 

When such amount or value excoerls two 
lakhs of rupees but does not exceed three 
lakhs of rupees, on the portion of such 
amount or value which is in excess of two 
lakhs of rupees ; 

Wien such amount or value exceetls three 
lakhs of rupees but does not exceed four 
lakhs of rupees, on the portion of such 
amount or value which is in excess of 
^throo lakhs of rupees; 

When such amount or value exceeds four 
lakhs of rupees but does not excoe<l five 
lakhs of rupees, on the portion of such 
amount or value w'hich is in excess or four 
lakhs of rupees ; 

and 

When such amount or value excj?eds five 
lakhs of rupees, on the portion of such 
amount or value which is in excess of five 
laklis of rupees. 


Amendment of Schedule 
11, Act VII of 1870, as 
amended by the United Pro- 
vinces Act, 11 of 1936. 


Two per centum on such amount or value 
and three per centum on the amount or 
value of any debt or security to which the 
certificate is extended under Section 370 
of the Act, 


Two ami a half per centum on such amount 
Or %'JiIuo, and three and a three-quarters 
per centum on the amount or value of any 
debt or security to which the certificate in 
extende<l under Section 376 of the Act, 
Three per centum on such amount or value 
and four and a half per centum on tho 
amount or value of uay debt or security 
to which the certificate is extended under 
Section 370 of tin* Act, 

Four per centum on sueh amount Or value 
and six per centum on tho amount or value 
of any debt or security to which the cer- 
tificate is extended under Section 376 of 
the Act. 

Five per centum on such amount or value 
and seven and half per centum on the 
amount or value of any debt or security 
to which the certificate is extended under 
Section 370 of the Act. 

Six per centum on such amount or vtilue and 
nine per centum on the amount or value 
of any debt or security to which the cer- 
tificate is extended under Section 370 of 
the Act. 

Six and a half per centum on such amount 
or value and eight and a quarter per cen- 
tum on the amount or value of any debt 
or security to whicli the certificate is ex- 
tended under Section 370 of the Act. 

Seven per centum on sucli amount or value 
and ten and a half per centum on the 
amount or value of any debt or security 
to winch the certificate ig extender! under 
Section 370 of the Act.” 


30. In Schedule 11 to the Court-Fees Act, 187a as 

amended by section 7 of the United Provinces Court-Fees 

(Amendment) Act, 1936, the following amendment shall be 
made , namely 
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o£ an ‘SraT - -y other officer for U,d cor„«ion 

under Cod/^Lt C^i^n^^J^P^o«t;;°' aVres^wuSo”^^^^^ whi^ police officer 

leco"i;'paS'’i':-"‘‘ b^Sedtte^n 

the ^ftmicipal Bo'lird, the** D°5tric*i'’Boar‘d or"h^"Notifie7 A^el Commht'’“f '’“th’ “ 

t.on of any .lues hy issue of warrant or X Xr distrS.- ’ 

works for a’rX:'’e‘:cor‘t° =“ ‘<> »-e displays of fire- 

fee ■' * ^ beinp in force unless specifically exempted from payment of Court- 

and inlert Ihnrl'-Tf^ 1* PUt a comma, after the word "order" 

ami insert thereafter the following, namely:— 

Proccfinr^’’’*""^ 


(if) To Article 17 (iii), in column 1,. the following words shall be added at the end; 
in any suit not otherwise provided for by this Act.” 

r^rotn Article 17, tJie following sub-articles shall be deleted namely: — 

(iv) to set aside an award; 

(v) 'to 'set asidle an adoption;” 

(z'i) For Article 22, the following article shall be substituted,, namely; — 

“22. — Election peti- (a) As a member of a local Board, One hundred rupees, 
tioii questioning flip elec- other than a Notified or Town Area 
tion of any person. Committee. 

(b) As a member of a Notified or Ten rupees.” 

Town Area Committee. 


THE UNITED PROVINCES STAMP (AMENDMENT) ACT (XVIII OF 1938). 

turthfr to am»nd ih/- Indian Stamp .'lot, 18119 (os amfiuled by ihr United Provinces Stamp 
Amcndmf nt Arfi. Ill of Ifl-lfi). la its application to the United Provinces. 

[26tA January, 1939. 

WiiKHKAS it is expedient further »?o amend the Indian Staqjp Act, 1899 (ns amended by 

tlie United Provinces Stamp Amendment Act, 1936) in its 
Preamble. apjilication to the United Provinces in the manner herein- 

after appearing; 

It is hereby enacted. as follows: — 

Short title, extent and 1. (1) This Act may be called Tin: United Pkovince.s 

eommoneeniont. Stamp (Amendment) Act, 1938. 

(2) It extends to the whole of the United Provinces. 

(.3) It shall come into force on such date ns the Provincial Government may be notinoa 
tious direct and simll remain in force up to the thirtieth day of June. 1.41. ^ 

Note. — Government of the United Provinces has made Notification -pnef^’ 

datc'I, Lucknow, .lanimrv 30, 19.39, in this connection: — “It is h^eby /Amend- 

inffirniation that tlie Governor is pleased to direct that the United it p. 

merit) Act, 19.38 (XVTIT of 19.38). shall come into force on February 13, iJOJ ru . • 

Gazette Ex?mor<l'nary, dnterl .January 30. 19.39, page 4. ^ k tt Pro- 

Amendment, of S. 1 (.3). 2. In sub-soefion (.3) of ^ff/tho^vord« “April. 

United Prov.nei*s .\et HI of vinecs Stamp (Amendment) Act, 1036, 

1936. Ij>:i9” the words “June, 1941” shall bo 

Section 27 of the Indian Stamp Act, 1899, shall be ^ 

linent of S. 27. Act section and the following shall be addetl ns sub sectio 

II of 1899. namely: — nrenble with a® 

“(2) In tlie ens<* of instruments relating to immovable P’’°P®![f^^f4li tho instrument 
ad valortin duty on tho value of tho property^ and not on the value ® tiajung lan^» 

shall fully and truly set forth the annual land revenue in the case nronertv, the 1®**!, 

annu.'il rental or gross assets, if any, in tho case of other gubjoet, and *"7 

rnt< a, Municipal or other taxes, if any, to which such /.* « 

other pnrfieulnrs which may be prescribed by rules made under tn 


O 

4 >« 


2215 


The u p. Stamp (Amend.) Act (XVIII of 1938). 

3*A. In clause (a) of the proviso to section 35 of the Indian Stamp Act* for the 

Amendment of 8 35 Act words ‘an instrument chargeable with a duty of one anna 


II of J899. 


or half an anna only', the words receipt’ shall be substi- 
tuted. 


Amendment of S. -10 (b), 
Act II of 1899. 


Amcndmenr of S, 73, Act 
11 of 1899. 


4. In clause (b) of section 40 of the Indian Stamp 
Act, 1899, the semi-colon after t'lic words *a penalty of Hve 
rupees’ shall bo deleted and a comma inserted between tlie 
words *At’ and ‘an amount’. 

5. In section 73 of the Indian Stamp .Vet, 1899, for 
the words ‘any person* tlie following words sliall be substi- 
tuted. namely: — 

“any officer whose duty it is to see that proper duty is paid or any other person.” 

1-A to the United Provinces i k f o 

Stamp Amendment. Act. Prov,nce« Stamp (Amendment) Act, 

the folloaang amendments shall be made: — 

(i) Between articles 2 and 4, the following shall be inserted ns Article 3, namely: — 


“3. Adoption deed, tlmi is to say, anv instrument (other *1 

.. MS M... , s - 


Twenty rupees. 


than a will) recording an adoption or conferring or purport 
ing to confer an authority to adopt”. J 

(«) In Jirticlo 12 for clause (c) the following clause shall be substituted, namely: — 

‘•(o) If it exceeds Rs. 5.000, for every additional Rs. 1.000 I ir- i * 
or part thereof in e.xcesa of Rs. 5,000.” * J annas. 

(m) Article 14 shall be omitted. 

(U’) In Article 15 for the words ‘*one rupee eiglit annas.” “two rupt*e8.” “two rupees 
<*iglit jinujis,” “three rupee's four annas.” “four rupees,** “four rupees twelve annas.” “five 
rupees eight annas” and “six rupees four annas’’ in column 2, the wonls “one rupee ten annas,” 
•“two rupees four annus,” “two rupees fourteen annas,” “four rupees eight annus,” “five 
rupees four annas,” “six rupees,” “sbe rupees twelve annas” and sewn rupees eight annas,” 
respectively, shall he substituted. 

(f) In urt.cle 23 for the wonls “three rupees.” “four rupees,*’ “fivo rupeesi,” “six rupees 
eight annas,” “eight rupees,” “nine rupees eight annas,” “eleven nipees” and “twelw rup4***s 
<?ight annas.” in column 2, the words “three ru[icca four aniuis,” “four rupees eight 
annas.” “five nipees twelve annas.” “nine rupees,” “ten rupei-.s eight annas.” “twelve 
rupees,” “thirteen nipees eight annas” and “fifteen rupees,” respectively, shall bo substituted. 

(ri) In item of article 24. in <'oIumn 2, die following words shall be inserteil before 
the S'*mi-co!on and after tho wor«i ‘land’, naniely : — 

“ano the value of the subject-matter of the original does not exceed one thousand 
rupees”. 

(vii) After article 25, the following new oiricle shall be insertcil as article 25-A, 
namely: — 

“25-A.- — Instrument correcting a purely creri<'al error in an iiistniment chargeable with 
duty and in rcspei't of which the proper duty 1ms been paid — 

(a) if the duty with which the original one half of the duty payable on the original, 
instrument is chargeable «loea no: cxcee«l 
three rupees; 

(o) in any other case ... one rupee eight annas.’’ 

(fu») In Article 35 the exisiing explanation at the end shall bo numbered as 1 and 
the following shall lx* addeil jls explanation's 2 tind 3. namely: — 

"ExpUmaiion 2. — A lease from month to month or year to year without any fixeil 
period or one for a fixed period with a provision allowing the lessee ‘to hold over theVetifter 
tor an indefinite ‘orm, shall be deemed for the purposes of this article to be a lease not nnr- 
porting to bo for any defiuite term. * 

Explanation 3. lU-nt ]*uid in udvainM.' shall be ilcemod to bo money advanced within ilio 
meaning ‘»f thw article unless it is specifically provideil i,, the letise that -the rent paid in 
advance will bo sot off towards the last instalment or instalments of rent.” 

i-. . In Article 45 for proviso (5) in column 2 iho following proviso shall be sub- 

stituted, namclv': — 

1 . i® ““ settlomcn:, the value for tho purposes of this arti- 
cle shall b' deemed to bi' — * * 

annual revenue, if the settlement is permanent: 
timt-a the annual revenue, if the settlement is temporary; and 

(iti) eight times the nett profits that have arisen from the land .luring tlie year next 

'Vl.era the laml is wholly or partly exempt fiim pav’mon? of 

••coDtraei” t'”'lowing words sliiill he added in the first column after the word 

“or the duo discharge of a liability.” 
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THE UNITED PROVINCES COURT TrT7Trc / 

An Act fvrthrr to amend the OourUFees Act, 1870^ {VII of 1870^^ 

United oppUcaiion to the 


Preamble. Whereas it is expedient furtliPr t« 

An., w,»:„e.,s tl.e previous'^'anc^tl^’of 

s.rt.cu SO-A, sub-section (3), of tl.e Government of InTrAc*t“rtL'’n’ 

It 18 hereby enacted ns follows: ' ° passing of this Act; 

Titlo/ extent, eomnucnce- 1 /n Tiiim a«. i_ 

nient. and duration CouRT-FEy (Aras^NT^ Ac?* PnoviNm 

United Provinces 

up to tl.V tf'ruelh .7arorAp/i?: 193™ “0 "hall remain in force 

Amendment of Section (5 ^ 2. To section G of the Court-Fees A«»f iato i • 

of Act of 1870. after referred to as “the said Art” ti,n e n 

f.p, „ ; , shall be added, namely.-l following provisos 

un.ler tlie Oudh Kent Act. 1880^ the^AlJa^W^vnly Act^^im^'*' or other proceeding 

Kevenue Act. l!»oi, the fee payable sluTir hr H i ?.*■ Provinces Land 

the said scheduh's except wher'e the document is of anv^S *if * v indicated in either of 
ill the first schedule and the amount or vnlnr nf kinds specihed as chargeable 

eecding to which it relates e^eX Rs. sio" ^ the subject-matter of the suity appeal o? pro- 

in the foregoing pruvLVshHn**no/^ m ^pcct of any such document as is mentioned 

before the commeu-ement of this A^.” * indicated by either of the said schedules 

grajih fv) of section 7^ of ? / ^ VlV substituted and for the word “five" 

Act VII of 1870. * shall be substituted. 


Prai.h fv) of section 7 of Y "'‘“V bo substituted and for the word “five 

Amendment of para- „ 

Kraph fix) of section 7 of - „ pnrngmph (ix) of section 7 of the said Act the 

Act Vri of 1870. following shall bo substituted, namely.— 

imy frt suits against a mortgagee for tho recovery of the property mortgaged; accord- 

ing to the principal money expressed to be secirreil hv rh« 


imy frt tkn ' • • 1 mortgagee lor tfio recovery of the property mortgaged; accori 

mg to the principal money expressed to be secured by the instrument of mortgage. 

TiLwi.^ u!. suits by a mortgagee to foreclose the mortgage, or whore the mortgage i 

< lo iii^ 1^ I sale, to have the sale declared absolute: according to the total amoun 

(laiined bv wav of nrincinal nn,l ” ’ * 


Tn.wi., j... IV lorcciose rne mortgage, or wnore tiie mortgage is 

< lo iii^ 1^ I sale, to have the sale declared absolute: according to the total amount 

<Iaiined by way of principal and interest.” * 

Amendment of section IS 5. In section 18 of the said Act for the words “eight 

of Act Vll of 1870. annas” the wonla “twelve annas” shall be substituted. 

Amendment of Sclieilulo (». In Schedule I to the said Act the following amend- 

I to Act VII of 1870, rnents shall be made, namely, — 

(0 In Article 1 for the entries in the second and third columns, the entries shown in 
Mi(‘ first and s<>cnn<l columns rosyioctivcly of Schedule A to this Act shall bo substituted. 

fii) After article 'J tin* following shall bo added ns article 2-A, namely — 

‘‘-■A. — Ajiplieation or ’ The same fee which 

written statement by n would have been pay- 

ilefendant in a suit able on a plaint if such 


<lefonilant in a suit 

for partition praying 

for partition of his 

share in the property 
sought to bo jiartitioned. 


defendant instituted a 
suit for partition.” 

” in the third column, the 

.a. ^ . a « 


V I'M I I I I 

(in') In article G for the words “four’V eight” nnd “one rupee” in the third column, the 
"ord.s ‘Nix “twelve” ami “one rupee eight annas”, respectively, shall be substituted. 

ic article 7 for the words “eight” nnd *‘one rupee” in the third column, the words 

tWN’lve” and “one rupee eight annas”, respectively, shall be substituted. 

(t>) In article 8 for the word “eight” in the third column the word “twelve shall oe 
substituted. 

(I'j) In .article 11 for the entries above the proviso in the second column and the entries 

in tru« fltiri) ! _ 11 ■ _ _ 1 _»•. 1 _ 


Ky/ xic 1 1 lor riio ontnos nbovo the proviso id tii 

Jn trin flun] uolumn, tho following shall bo substituted: 

“\Vhen the amount or value of the property in respect 

of which the grant of Probate or Letters is made exceeds 

one thousand rupei*s, but does not excecil ten thousand 
rupees; 

k.,* ®uch amount or value exceeds ten thousand rupees 

but does not exceed fifty thousand rupees; 


Two per centum on 
amount or value. 


such 


Two and one-half por 
turn on such amount o 

value. 


j 
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men sucli amount or value excoerls fifty thousand rupees 
but does not exceed one lakh of rupees; * ' 


Three per centum on such 
amount or value. 


Four per centum on such 
amount or value.” 


When such amount or value exceeds a lakh of rupees, for 
tho portion of such amount or value which is in excess of n 
luku of rupees; 

Succession Act. 1925. amount of tho debts or sTurftl^ 

specified in the certificate under sec- 
tion 374 of the Act does not exceed 
twenty thousand rupees: 


When such amount or value ex- 
ceo<ls twenty thousand rupees, but 
does not exceed fifty tliouaanfl rupees, 
for the portion of such amount or 
value which is in excess of twenty 
thousand rupees; 


Two per centum on 
such amount or value 
and three pei centum 
on the amount or value 
of any debt or security 
to which tho cortificato 
is extended under sec- 
tion 376 of tho Act. 

Two and a half per 
centum on such amount 
or value and tliree 
and a three-quarters 
per centum on the 
amount or value of any 
debt or seccrity u> 
which the certificate is 
extende«l under section 
376 of the Act, 

Three per centum on 
such amount or value 
and four ami a half per 
centum on the amount or 
value of any debt or 
smurity to which tho 
certificate is <octendo«l 
under section 376 of the 
Act. 

Four per centum on 
such amount or value 
and six per centum on 
tho i^mount or value of 
any debt or security tt> 
which the certificate is 
extended under section 
376 of the Act.” 

tn SchirfiVi institution of suits, tho table shown 

rii™ Act“^I of 1870^'’“’*^ to t'lo said Act the folloHiriff amend- 

or i»/u. ments shall bo made, namely: — 

A ^ ^ ^ ^ ^ ^ ^ 


lVn»on such amount or ralue ex- 
ceeds fifty thousand rupees, but does 
not exceed a lakli of rupees, for tho 
portion of such amount or value which 
18 in excess of fifty thousand rupees; 


^\'hon such amount or value excee ds 
a lakh of rup(H*s. for the portion of 
such amount or value which is in ex- 
cess of a lakh of rupees. 


presented to tho Board of Revenue for revi- 
sion of a judgment or order. 


Tliree rupees. 


Fifty rupees. 
Four rupees. 
Three rupees.” 


(c) Whim presented to a High Court: 

^tidian Companies Act, 1913 (Act VII of 
1J13), for Winding up a company. 

1908^rA.^"v 3’® Civil Provvlure, 

1908 (Act ^ of 1908), for revision of an order. 

(3) In any other caso. 

rupee tw] "o"- 

slmll bo“ubfti"uM'''“ ^ -'“'“n "‘e word “twelve” 

C.CM.--278 
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Appeal when the appeal 
ts not from a decree or 
nil order having the 

force of a decree and is 
presented. 


a ““'O'-' ‘ha” 

Court or Executive Office^oth^rSn 

Chie/'S®";?''' '■■'’‘“'“a «■• 

tivo Amhontyr® ™"“ " 

Sioii^^ “ Commiesioner of the divi- 

rnV“ir Cliief 

AuToritv”® 


Twelve annaa. 


Two rupees. 
Three mpeea,” 


/ rni 1 t * y ^ 

{ 01 ) lUo bnicket opposite articles 12 ^nri ia *i 
on;l tor article It! the following shall be substlCd: '“‘““a =*>all be omitted 

•neat... Where the amount or value of the 


Five rupees. 


property in respect of which the 
cavi'ur is lodged — 

(o) does not exceed five thousand 
rujioos ; 

(^) ^-X'-ceds five thousand rupees. Ten rupees.” 

“14 VvriHm, ** shall be substituted, namely: — 

*■+. 1 erjtion >n a suit under the *^0 . .. 

Native Converts’ AMarriage Dissolu- an^»“ 

Mon Art. I.S()(), ODims. 

J V?^ ***^, rupees” in the third column, the words “Fifteen 

iu{)t.s no substituted, and the following proviso shall bo added: — 

too ; ‘ ^ ^“f^^*^*** before a High Court under its original jurisdiction the 

t*e < li.irgeabl<> under this article shall be one hundred rupees. ^ 

i'j-) For article 18, the following shall bo substituted, namely: — 

“18. Application un- Fifteen rupees." 

dcr paragrapli 17 or 

paragraph 20 of the 
second iScIhmJuIo of the 

Code of Civil Procedure. 

1008. 

(j") In article 10 I’oi' the word “ten” in the third column, the word “fifteen" shall bo 

substituted. 

(xi) In articles 20 anti 21 for the word “twenly" in the third column the word “thirty" 
shall be substituted, 

8. “Notliing in this Act shall applv to any application or proceeding under the United 

Provinces Agriculturists’ Relief Act, 1934, the United Pro- 
Saving, vinces Encumbered Estates Act, 1934, the United Province 

H.gubition of ExvcuHon Act, 1934, J™, 

Vinces Regulation of Sales Act. 1034. which shall continue to be governed by the Lourr-recs 

Act. 1870, as if it had not been amended by this Act. 

SCHEDULE A. 


Wli«‘n the amount or value of the subject-matter in dis- 
pute floes not exceed five* rupees. 

When such amount or value excee<ls five rupees, for every 
five rupees, or part thereof, in excess of five rupe«i» np to one 
hundrcfl rupees. 

When such amount or value exceeds one liundrod rupees, 
for every t(‘n rup(*es. or part thert“of, In excess of one hundred 
rupees, up to two ImndrcMl rupees. 

When such amount or value exoer«ls two hundred rupees, 
for f*very ton rupees, or part thereof, in excess of two liun<lre<l 
rupees, uj) to five hundr<*(l rupees. 

When such amount or value exceeds five hundred rupees, 
for every ten rupees, or part thereof, in excess of five hundred 
Mi[M*cs. up to one thousaiifl rupees. 

^\'hcn such amount or value excccfls one thousand rupees, 
for cverv one hundred rupees, or part thereof, in excess of one 
tliousaiui nipees, up to five thousan<l rupees. 

When Such amount or value exceeds five thousand mpew. 
for every two luindred anil fifty rupees, or part thereof, in 
•excess of five tlionsand rupees, up to ten thousand rupees. 

hen such amount or value exceeds ten thousand rupees, 
for every five humlred rupees, or part thereof, in excess oi ten 
^hfiusand rupees, up to twenty thousand rupees. 


Six annas. 
SLt annas. 

Twelve annas. 


One rupee. 

One rupee four annas. 
Six rupees four annas. 

Twelve rupees eight 
nnnn 5 i* 

Eighteen rupees 
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Twenty-five rupees. 


Wien such. ■ ''amount or value exceofis twenty thooaand 
rupees, for every one thousand rupees, or part thereof, in 
excess of twenty thousand rupees, up to thirty thousand 
rupees. 

When sucli amount or value exceeds thirty thousand 
rupees, for every two thousand rupees, or part thereof, in ex- 
cess of thirty thousand rupees, up to fifty thousand rupees. 

When such amount or value exceeds fifty thousand rupees 
for every five thousand rupees, or part thereof, in excess of 
nity thousand rupees : 

four th^„r„r;vrhundrTrprJ'" --orunduu. of appeai ol.a,, to 

SCHEDULE B. 

Table of rates of ad valorem fees leviable on the institufion of suits. 


Tweuty-fivo rupoee. 


Tlurty-one rupees 
annas. 


four 


When the amount 
or value of the 
subjcct-mactcr 
exceeds — 

Rs. 

♦ 4 4 

5 

lo 

'5 
20 

*5 

30 

35 
40 

45 

50 

55 
( 3 o 

C5 

70 

75 
fio 

as 

90 

95 
100 
1 10 
120 
130 
140 
150 
t(k> 

170 
180 
190 
200 
210 ' 

220 
330 
240 
250 
260 
270 
280 
200 
300 
310 
320 

330 

34 <> 

350 
300 

370 

380 

390 

400 
410 


But does not 
exceed — 

Rs. 

5 

10 

«5 

20 

25 

30 

35 

40 

45 

50 

55 

60 

^5 

70 

75 

80 

«5 

90 

95 

100 

1 10 

120 

130 

140 

150 

I Go 

170 

iRo 

190 

200 

210 

220 

230 

240 

250 

260 

270 

2^ 

290 

300 

310 

320 

330 

340 

350 

360 

370 

aBo 

390 

400 

410 

.120 


Proper 

fee. 


Rs. 

o 

0 

1 

1 
j 

2 

2 

3 
3 

3 

4 
4 

4 

5 

5 

6 
G 
G 

7 

7 

8 


A. 

6 

12 

2 

8 

>4 

4 

10 

o 

6 

12 

2 

it 

»4 

4 

10 

o 

6 

12 

2 

B 

4 


When the amount 
or value of the 
subject-matter 
excced.s — 

Rs. 

420 

430 

440 

450 

460 

470 

4B0 

490 

500 

5*0 

520 

530 

540 

550 

560 

57 « 

580 

590 

<)00 

610 

620 


9 

0 

630 

9 

12 

640 

10 

8 

850 

1 1 

4 

660 

12 

0 

670 

12 

12 

680 

>3 

8 

890 

'4 

4 

700 

>5 

0 | 

7 JO 

iG 

u 

720 

'7 

0 

730 

16 

0 

740 

*9 

0 

750 

20 

0 

7G0 

21 

0 

770 

22 

0 

780 

23 

0 

790 

24 

0 

800 

25 

0 

810 

26 

0 

820 


0 

830 

28 

0 

840 

29 

0 

850 

30 

0 

860 

3 * 

0 

870 

32 

0 

880 

33 

0 

890 

34 

0 

900 

35 

0 

910 

38 

0 

920 

37 

0 

930 


But does not 
exceed — 

Rs. 

430 

440 

450 

460 

470 

480 

490 

500 

510 

520 

530 

540 

550 

360 

570 

fiRo 

5*t« 

600 

610 

620 

630 

640 

650 

660 

670 

680 

690 


Prof>cr 

fee. 


Rs. 

38 

39 

40 

4 > 

42 

43 

44 
4.5 
4G 

47 

48 

50 

3 > 

52 

53 

55 

56 

57 

58 
Go 
Gi 

62 

63 

85 

66 

67 

G8 


A. 

O 

O 

f) 

O 

O 

O 

O 

o 

4 

8 

12 

0 

1 

12 

O 

4 

8 

12 

o 

4 

8 

12 

o 

4 

8 

1 2 


700 

70 

0 

710 

71 

4 

720 

72 

0 

730 

73 

12 

740 

75 

0 

750 

76 

4 

760 

77 

5 

770 

78 

12 

780 

80 

0 

790 

8 1 

4 

8w 

82 

8 

810 

83 

12 

820 

85 

0 

830 

86 

4 

840 

87 

8 

850 

88 

12 

8G0 

9 « 

0 

870 

9 ' 

4 

880 

92 

8 

890 

93 

12 

goo 

95 

0 

910 

96 

4 

920 

97 

ll 

930 

98 

t 2 

940 

loo 

0 
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When the amount 
or value of the 
subject-matter 
exceeds — 

Rs. 

94 » 

950 

9G0 

970 

980 

990 

1 .000 
I ,too 

1 .200 

1.300 

1.400 

1.500 
I .hoo 

1 .700 

1 .800 

1 .900 

2.000 

2.100 

2.200 

2.300 

2.400 

2.500 
2 .600 

2.700 

2.800 

2 .900 

3.000 

3.100 

3.200 

3 ’ 4 ”‘‘> 

3.r>oo 

3. (>oo 

3^700 

3.800 

4.000 

4. 1 00 

4.200 

4.300 

4.400 

4.500 

4. ()Oo 
4 . 7 ‘»o 

4.8o<> 

4, <»oo 

. 5,000 

5. -^5« 

5.500 

5 . 7 . 5 <^> 

6,oof) 

6,250 

6.500 

6.750 

7.000 
7 . 25 ” 

7.500 

7.750 


But docs not 
exceed — 
Rs. 

950 

960 

970 

980 

990 

1.000 

1.100 

1.200 

1.300 

1.400 

1.500 

1 .600 

1.700 
I, Boo 

1 .900 

2.000 

2.100 

2.200 

2.300 

2.400 

2.500 

2.600 

2.700 

2.800 

2.900 

3.000 

3.100 

3.200 

3-300 

3.400 

3.500 

3.600 

3.700 

3.800 

3.900 

4.000 

4.100 

4.200 
4.300 

4.400 

4 . 5 <»o 

4.600 

4.700 

4.800 

4.900 

5.000 

5.250 

5.500 

5.750 

6.000 

6.250 

6.500 

6.7.50 

7.000 

7.2.50 

7 .. 500 

7.750 

8.000 


Proper fee. 
Rs. A. 
toi 
102 
103 
*05 

106 

107 

**3 
120 
126 
132 
138 

*45 
* 5 * 

>57 

163 

170 
176 
182 
188 

«95 

201 

207 
213 
220 
226 
232 
238 

245 

25* 

257 

263 
270 
276 
282 
288 

295 

301 

307 

3«3 
320 

326 

332 
336 

345 
35 * 

357 
370 

382 

395 
407 
420 

432 

445 
457 
470 

482 
495 

507 


4 

8 

12 

o 

4 

8 

12 

o 

4 

8 

12 

o 

4 

8 

12 

o 

4 

8 

12 

O 

4 

8 

12 

o 

4 

8 

12 

o 

4 

8 

12 

o 


12 

o 

4 

8 

12 

o 

4 

8 

12 

O 

4 

8 

u 

8 

o 

8 

o 

B 

o 
8 
o 
8 
o 
8 


When the'amounf 
or value of the 
subject-matter 


V.. 


But does not 


Rs. 

Rs. 

* • II 

Rs. 


8,000 

A 

8,250 

520 

w\^ 

0 . 

8,250 

8,500 

532 

8 

8,500 

8,750 

545 

0 

8,750 

9,000 

557 

8 

9,000 

9.250 

570 

0 

9.250 

9,500 

582 

8 

9.500 

9,750 

595 

0 

9.750 

10,000 

607 

8 

10,000 

10,500 

626 

4 

10,500 

11,000 

845 

0 

1 1,000 

11,500 

663 

12 

1 1 ,500 

12,000 

682 

8. 

12,000 

12,500 

701 

4 .. 

12,500 

13,000 

720 

0 

13,000 

13.500 

738 

12 % 

13.500 

14,000 

757 

8 

14,000 

14,500 

776 

4 

14,500 

15,000 

795 

0 

15,000 

15.500 

813 

12 

15.500 

16,000 

832 

8 

16,000 

16,500 

851 

4 

16,500 

17,000 

870 

0 

1 7,000 

1 7.500 

886 

12 

17.500 

18,000 

907 

8 

18,000 

18,500 

926 

4 


18.500 

19.000 

1 9.500 

20.000 

2 1 .000 

22.000 

23.000 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 

30.000 

32.000 

34.000 

36.000 

38.000 

40.000 

42.000 

44.000 

46.000 

48.000 

50.000 

55.000 

60.000 

65.000 

70.000 

75.000 

80.000 

85.000 

90.000 

95.000 


19.000 

19.500 

20.000 
21,000 
22,000 

23.000 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 

30.000 

32.000 

34.000 

36.000 

38.000 

40.000 

42.000 

44.000 

40.000 

48.000 
50,oo(» 

55.000 

60.000 

65.000 

70.000 

75.000 

80.000 

85.000 

90.000 

95.000 
1,00,000 


Anri tho foo in<Tca3es at tho rate of thirty-one rupees four nnnna f 

rupees, or part thereof, for example — 

R«. 

2 . 00 . 000 2,420 

3 . 00 . 000 2.045 

4 . 00 . 000 

5 . 00 . 000 
5 , 35,000 


A. 

0 

0 



0 


0 

0 
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The Court-Fees (U.P. Amendment) Act (IX op 1941), 
COURT-FEES (UNITED PROVINCES AMENDMENT) ACT (IX OF 1941). 

[19tA June, 1041. 

An Act further to amend the Court-Fees Act, 1870, m its awlicaiior, in th^ • 

aWcTringl Court-Fee, (Ameudment) Act, 1938, for the purioces ’hereloofter 

geted^r„drr^ tt ^“rof'^Atia t^ ‘/fh ^ 7 ’”'^'- 

Mtur:'! “■ Ac' i"\Te 

by r;sl,i:r„f1,o:lrtC Hrrof‘“paJK »- approve,) 

the J'oZ^viLg'ActT-l"" ■“ •'“> “ P'--d to raahc 

S'-* ‘“'A PBOn.c^'’ AM^-orirT^' rc!;!''l 9 ' 4 ? (U-KITEO 

A^oada^t of s«tioa 1 . Prov5cci-^ioSt.F^r“(Za.^L' ntr'Tct ' 

inltrUR AnXll'c^lM Act, lOaii” ^"**^‘* Provinces Court-Few (Amen<]nient) 


an.i An XIX Act, iwli” ^"**^‘* Provinces Court-Few (Amen<]nient) 

'‘direct”" 8 lmn he^'omltted; ^nW^ section; 1 all the words and commas after the word 
(&) Section 2 shall be omitted ^ * 

Atrcad'a.™:’':;" s/ci^n'^ T^ft’lfe LS’”le^f'o7, 

6 . Act VII of 1870. the word ‘‘suit'^ wlieri 

»und also a Letters Patent 
Amendment of Section 6 , 

Act VII of 1870. In section 6 of the said Act— 

(I) in sub-section (1) — 

ond :^„.f br's-rat sr,fheTal="-Z"' 

be inso^.id:^ra?cX''-‘;.':oiacfZth^%'^^^^^ "-ds sha), 

Amendment of Section ,, *'** sub-section (3) of section 6 -A. of the said Art 
6 -A, Act VII of 1870. 1'" fo'low-F word; shall beZ^rfeZ 

■‘together with a copy of the plaint and of the order appealed against ” 

Am^dment of Section 7, .,^1 I" <^>«se (a), sub-scction (h) of section 7 of thi- 

Act VII of 1870. sa.d Act. after the word TclieF the words “other th^f 

Amendment of Section 21 7 ' T *hall be added. 

Act VII of 1870. ' the section 21 of the said Act, 

‘•(1-Al Th. Pr.a- • shall be added as sub-section (l-A), namel/:- 

purposes of this Act”. ovemment may make rules to carry out generally the 

of Schedule 

n, Act VII of 1870. R. In Schedule II of the said Act- 

•"(^) WWprc''^,ed'^^^^ w (/>. namely:- 

(i) .o a RegionTTranTpo" ^u^trity or'L Chai 

man or Secretary. ^ ^ Chair- One rupee eight annas. 

*“ch'Ji^mrnrtc^ - - Thr<. rupees.” 

namcl/:-'" following shall be added as clause (d), 


Amendment of Section 7 , 
Act VII of 1870. 


->'> '> '> 
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(./> in ;i<.. r.lancc the provision? of the NFotor Vehiclc> Act, 1939: 

) nn-kr n (-) of Sccdi.n 13 - r iub-sec- Twelve annas 

(3) >ji Stvtjon 15 from an order of a licens- 
• ' ,in‘h"rity. 

> ' • i- ' 'ub-'vcii- :i (2) of Section 16 from an Three rupees. 

■ r ' f .1 Ivcci'.nal Tranjpon Authority. 

.;r> u:. !• - -n'-M-cti n »1) of Section 35 from an Twelve annas, 

* ■ > : .1 rv. :'*crinii authority or a pres:rit«ed 

\ :* r-'\. .\i ca'^c max be. 

) ' • • t! -n f-i ’'r' ln an ■ r<lcr of a Kecional Three rupees. 

'1 ' v:.'; ■ 'Tt \u^l r:i\ 


.f 




■n • T' -n' 
Anth. rtlx . 


a;; 


or ler of the Provincial Five rupees. 





I 


h 

»rii htii . 

!>»l 

lo * 
kIv* nl 




